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t At Gol. 116, Final, 1913, read 21 Ind Gas 468 for 21 Ind Gas 596. 
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FINAL PART. 

SECTION I— (CRIMINAL CASES). 


Abetment. 

(1) Abetmeht — Presence — Inaction — Cri- 
minalitu^Probahthty compatible with inno- 
cence^Convicttont justification for» 

Where, in a murder oase, a oo-aooused stated 
that she remained an unwilling spectator while 
the ofienoe was being committed by the other 
accused. 

Heldf that the alleged omission of a co-accus- 
ed to intervene or raise an alarm did not con- 
stitute an abetment pi murder, inasmuch as 
her inaction did not clmstitute criminality. 

Where the circumstances of a oase point to 
the conclusion that the accused committed the 
offence, but there is also a reasonable probability 
compatible with bis innocence, there is no 
sufficient jastifioation for the conviction of the 
accused. Sarju Prasad v. Emperor, 15 Or. 
L.J. 617«25Ind Oas. 626. 

Stuart and Kanhaiya Lal, a.j. cs. 

9 

(2) Appellate Court whether entitled to alter 
oon^riction for principal offence into one of 
abetment — Abettor present at commission of 
offence whether can be convicted of principal 
offence. Bee ORIM. PRO. CODE, No. 313, 15 
Or. L.J. 694. 

(3) Abettor of forgery— Whether can be con- 

victed of the offence of using the document as 
genuine. See PENAL CODE, No. 30, 15 Or.L. 
J. 668. « 

Accomplice. 

(1) Accomplice, competency of, as toiiness— 
Corroboration required, nature of* 

An acccmplioe is a competent witness and 
there is no absolute rule of law which enacts 
that the conviction on the evidence of an ac- 
complice is bad, but there is an established 
practice, founded on the judicial experience 
of generations, which requires corroboration by 
some untainted evidence and that in a material 


I Acconoplfce— (ConcZudsd). 

particular pointing not only to the crime but to 
the participation of the accused in that crime. 
Star Nonia V. The King Em per or, 18 O.W* 
N. 560=15 Or. LJ. 438«24 Ind. Oas. 174. 
Jenkins, o.j., and Share uddin, j. 

(2) Evidence ^Accojnplice — Corroborations 

Conviction thereon^ i 

Though it had been held in recent cases tuAt 
a conviction based upon the evidence of an 
accomplice or even on the confession of a oo^ 
accused is not illegal, it has been also repeatedly 
and uniformly laid down that it is quite 
unsafe to convict a man on such testimoify 
unless there is reliable corroborative evidence 
in material partionlars. P. 8. Narayana lyeff 
Y. Emperor, (1914) M.W.N. 363=15 Or. L.Jt 
417 = 24 Ind. Oas. 153. 

Wallis and Sadasiva Iyer, jj, 

(3) Suspected participator in crime appearing 
as prosecution witness — Weight to be aMiphedl 
to his statement. Bee EVIDENCE AOT^Ufi 29, 
16 Or. L.J. 410. 

Acoosed. 

{!) Prosecution against one of two accused 
withdrawn — Such accused if competent witness 
— Oonfession and prior statements of such accus- 
ed if should be produced for cross-examination 
and contradiction. See ORIM. PRO. OODE, 
No. 372, 18 C.W.N. 1213, 

(2) Right of accused to oross-exaruine prose- 
cution witnesses after charge framed'*-"Duty of 
M>»gistrate8. See Grim. PRO. OODE, No. 246, 
11 P.R. 1914 (Or,). 

* (3) Sessions trial for murdl^r-^AppHcatibn by 
defence counsel for postponement of cross-ex- 
amination till next day— Eefusal by Sessions 
Court— Effect — Aceu^ prejudioedrrBa^trial 
by another Sessions Court ordetad« See OBOSS- 
Examinatxon; No. 1| 41 Qi 299. 
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Mcoa$ed^(Coneludid)* ^ ^ 

(4) Be-cailingof wassant after acquittal of 00 » 
acoueed Junsdiotion of Dietziot Magistrate to 
issue fresh warrant on sazue znaterials. Bee 
PENAL CODE, No. 10, 18 O.W.N. 680. 

(5) Examination of accused before comple- 
tion of prosecution evidence-^IjegaUty. See 
Penal Code, No. 23, 15 Or. L.J. 486. 

(6) Nature of defence which accused can set 
up— Duty of Court— Deficiency in prosecution 
evidence — Defence not bound to fill lip — Bight 
of defence to comment on such defioiency— 
Case of fraud set up by defence— Opportunity 
of explanation to prosecution. See Penal 
Code, No. 118, 18 O.W.N. 498. 

(7) Explanation oonsistent with innocence of 
accused —Duty of prosecution. See PENAL 
CODE. No. 55. 1 P.R. 1914 (Or.). 

(8) Witness for prosecution — Order to turn 
the witness into a co-accused in the trial. See 
WITNESSES. No. I, 16 Bom. L.R. 959. 

Acquittal. 

(1) Complaint by servant on behalf of master 
— Acquitted on death of complainant — Com- 
plaint of same offence by another servant — Pre- 
vious acquittal if bar to Magistrate’s taking 
cognizance of second complaint. See Cbim. 
Pro. code, No. 228. 18 O.W.N 1211. 

(2) High Court when will interfere iu revi- 
sion with an order of aoquittal. See ACT IX 
OF 1890 (Railways), No. l, (1914) M.W,N. 
194. 

(8) Setting aside of acquittal in revision on 
application of complainant — Powers of High 
Oonrt. Bee CBIM. PRO. CODE, No. 248, 19 
O.W.N. 184. 

(4) Aoquittal of accused under S. 247. Orim. 
fto, Code, procured by his own trick— Whether 
a revision or appeal lies against the acquittal — 
Admission of additional evidence in appeals— 
Powers of Court — Grounds for setting aside 
order of acquittal— English and Indian Law. 
Bee CBIM. PRO. Code, No. 229, 26 M.L. J. 160. 

(5) Order of aoquittal on account of oom- 
%lainMt’s absence, passed on a date not fixed 

for iMrlng of the case— Effect. See Crim. 
PRO. CODE. No. 22?; is C.W.N. 1180. 

(6) Fighting in the course of which a person 
was killed— Aooused charged under S. 825,. I. 
F.O.— Compounding of the offence by the rela- 
tions of the deceased— 0{der of acquittal— 
Legality^Revision — Re-trial. See GRIM. PRO. 
OODEf No. 280. 7 8.L.R. 200. 

(7) Order of aoquittal set aside by High 
Court in revision on merits, on the apppcation 
ili the complainant. See CRIM. PRO. tCODB. 
Ho. 249, 38 C.W.N. 1244. 

(6) Summons oase — ^Non-appearanoe of com- 
plains^ argument and oonset 

nuent aoquittal of aooused if proper. Sea CRIM. 
PBO. CODE, No. 230, 18 O.W.N. 684. 

J I Aoquittal on charge of murder if bar to ^ 
on charge of culpable homioide— Acquittal " 
charge wder B* 802/84i I.P.O., if bar to 


Acquittal— (Oonoltzded) . 

trial on charge under S. 802/114, or 802/109, 
I.P.O. See Cbim. Pro. Code, No. 802, 18 
C.W.N. 723. 

(10) Accused when entitled to aoquittal on 

revision. See CRIM. PRO. CODE, No. 886, 28 
P.W.R. 1914 (Cr.), ^ 

(11) High Court *8 power to alter aoquittal on 
one of two alfernative charges into oonviotion* 
See Penal Code, No. 118, 18 C.W.N. 493. 

(12) Re-oalling of warrant after aoquittal of 
oo-aooused— Jurisdiotion of District Magistrate 
to issue fresh warrant on same materials. Bee 
Penal Code. No. lo, 18 O.W.N. 680. 

Acts. 

1. — Imperial acts. 

2. — Bengal acts. 

3. — Bombay acts. 

4. — Burma acts. 

6.— Madras Acts. 

6. — N.W.P. ACTS. 

7. — Punjab acts. 

i, ^Imperial Acts, 

Act XIII of 1859 (Workman’s Breach of Con- 
tract). 

(1) Artificer, workman or labourer — Head» 
carpenter-^WketJier falls under the ferw— 
Liability to prosecution* 

A person who is a ‘ oarpenter-oontraotor ’ or 
* head-oarpenter * under whose supervision and 
direotion the bouse was to be built by journey- 
man -oar pen ter, is * an artificer, workman or 
labourer ’ within the meaziing of the Workmen’s 
Breach of Contract Act, and is not exempted 
from liability to proseoution under the Aot. 
Sein Yin v. Ah Moon Shooke, 7 L.B.R. 82 « 
16 Gr. L.J. 286 « 23 Ind. Cas. 187. 

Twomby, J. 

Reference 7 M. 100, D. 

(2) Agreenjmt to convey clay within the Act, 
A convey anoe of clay by the personal labour 

of the person who undertakes the same is * work* 
within the meaning of the Workmen’s Breach 
of Contract Aot. 

The requirements to make the Aot applioable 
disoassed, Mamu Bear! y. Bmperor, 16 M. 
L.T. 236-(1914) M.W.N. 661-27 M.L.J. 892 
= 16 Cr. L.J. 661 = 25 Ind. Cas. 979. 

AYLING and TYABJI, jj. 

(8) Contract to be per/osmed in foreign terri* 
tory’-Applicability of the Act, 

An order oannot be passed under Aot Xlll of 
1869 to enforce the performance of a contract, 
if such performance is to take place in foreign 
territory, SInna Karuppao, 16 M.L.T, 808. 
Oldfield, j. , 

Bet&renee 10 M. 21, B. 

(4) Contract providing for portion of wages 
going periodically in reduction of advanos^ 
Effect. 



Diosisf 0? 


J.— tape f tat ActB-^iOontinuti). 

Jet XllI of 18B9 (fiTorkiiiAii’i Breaeh of Ooii- 
troot)— (ConiinMed). 

A oontraot to the effect that the workman 
flhall work for wages, deducting from his wages 
a certain sum periodically to make good an 
advance, is within the Act XIII of 1869, Jela- 
^an Subramanla Naldn v*. SingaiFa Hudall, 

27 M.L.J. 616. 

MILLER, J, 

• Beferenc9n 7 M. 131 ; 23 M. 203, F. 

Contract to work for twelve years, 

A oontraot to work 8 hours a day for 12 years, 
for wages not shown to be above the market- 
rate, and to live in any house that may be 
provided, being otherwise a form of slavery, is 
illegal. 

Where an advance made to a workman is 
merely a loan, Act XIII of 1859 does not 
applet, in re Ambn, 15 Cr. L,J. 384 » 23 Ind. 
Cas. 752. 

SANEABAN NAIR, J. 

(8-a) Contract to perform agricultural work^ 
StipulatioVi, to pajf penalty in the event of 
noiuperformance’^Applicability of the Act* 

The preamble and the other provisions of the 
jLpt show that it was not intended to apply to a 
oontraot to perform agrioultural servioe (a). 

Where a oontraot prescribes a penalty for its 
breach, the remedy prescribed by this Act can- 
not be availed of (b), Crown v. Khuda Baksb, 

38 P.R. 1914 (Or.). 

SHADI LAL, J. 

References (a) 7 B. 379, 22, (6) 96 P.L.B. • 
1914, 22, 

(6) S. 2 — Stores received as advance — In- 
applicability of the section-^^Stores not 
‘ money,* 

Where a workman received advance in the 
ehape of stores and not in cash, it cannot be 
said that he received * money ’ as required by 
8. 2, Act XIII of 1859, and that section is there- 
fore inapplicable to such a case. Crown 
¥. Chlragb, 23 P.R. 1914 (0r.)«16 Or.L.J. 603 
«26 Ind, Oas, 515. 

SHADI LAL, J. 

^ (7) 8. 2— Orders passed under 8, 2 (1) part 1 
or part 2 — No appeal lies against either 
order. 

Where a Magistrate ordered the appellant, 
under the first part of S.3 (1) of the Workman’s 
Breach of Oontraot Act, to repay a sum of 
money received by him as advance, and where, 
oh his failure to comply with that order, the 
Magistrate sentenced him, under the second 
part of 8, 2(1) of the Adt, to a term of imprison- 
ment, Held, that no appeal lies from either of 
the orders. Thaivio wd. Faizo v. The Crown, 

7 S.L.R, 80=16 Or.L,J. 872=23 Ind. Oas. 
740, 

Pram, j.o. 

References 88 B. 25 ; 6 S.L.R. 165 : 9 C. 
678, R. 


.S' 

I^ImperM Ae^iM^(Cmtimed), ^ 

let Xnt of IBM (Voi^ah'i^ B of Con^ 
tract)— (Oonftntied). 

. ' f 

(8) 8, 2'^Written agreement---^ C of 

service for iw years to 
manual labouf’-^Re-paymmt of advance 
out of last 2 months* wages-^No ^workman* 
within the meaning of the Act'^No 'advance* 
--Applicability of the Act— Proceeding un-^ 
der S. 2, part 1 of the Act— Not a criminal 
proceeding— No jurisdiction to interfere, 

R entered into a written agreement which 
made no reference to manual labour to serve S 
at bis butcher’s shop for two years on a 
monthly wages of Rs. 80, receiving Ra. 60 in 
advance for which he agreed to give credit 
from the pay of tha last 2 months. The only 
servioe expressed in the* oontraot was that of 
sales and rendering account of sales. R left 
servioe without lawful excuse iu the third 
month and the Magistrate ordered him to re-pay 
the advance of Rs. 60 under S. 2 of the Work- 
man’s Breach of Contract Act. 


Seld, that R was not a workman within the 
meaning of the Act, and that the Act did not 
apply (a). 

Held, also, that the sum of Rs. 60 was only 
a loan re-payable out of wages and not an ad- 
vance made on account of any work which the 
workman shall have contracted to perform (b), 

A proceeding under the first part of 8. 2 of 
the Act is not a criminal proceeding and the ' 
Judicial CommisBiooer has no jurisdiction to 
interfere with such a proceeding (c). 

Held, pot Kemp, A J.C, that, in this case, 
though R might have left servioe without law- 
ful excuse, there was no 'wilful* refusal by • 
him to perform. Ramzan T. Noop Mahomed 
Yaoub, 7 S.L.R. 100=15 Cr. L J. 883=28 
Ind. Cas. 751. 


Pratt, j.c., and Kemp, a. j.o. 

References : — (a) 14 Bom. L. R. 956 ; 86 0* 
917, 22. (6) 13 Bom. L. R, 548, 22. (c) 88 B. 
26. 


(9) 8, Power of Magistrate — ImprisoiMmkt 

and order for performing the work and 
repay advance, * * 

A Magistrate has no power to order a work- 
man both to repay the advance made by the 
employer and to perform the work and to suffer 
imprisonment. He cab only pass an order for 
imprisonment when the workman neither re- 
pays the advance nor performs the work aoourd- 
ing to his contract. Tlrkha y. Itwapi, 12 A.L. 
J. 678 = l#€r.L.J. 593=25 Ind. Oas. 84A. 
BAKEBJl and OHAMIBB, JJ. 


(10) 8, 2, order under— Right of appeal from 
Jhe order— Proper orders to^he made 
■ 2 . 


No s^peal lies to the Sessions Qourt JroniJ 
order of the Magistrate under 8. 2 of M 
0M859, 


The Magistrate, while noubking an ortoRad$r^f ' 
8. 3 of Aot XIII of 1859, cannot make in order 
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TESiOTjmmTX^ 1914. 


8 


l.^imperffilAcig^iPoniin^ 

ktt 1|111 of 1889 ( W#k8iiui’« Broftoh of Oob- 
traot)--(Con«ntMd). 

of iBH^risoDBienEin dafault, Wt suoh an ordet 
OQBld be made afoec there has been non-oompli- 
attoe afitSi the order of re paymenl or carrying 
out the contract* Aiiokai Chandra Hoy 
V. Kamarali Sardar. 18 0.W.N. 1271 » 15 Or. 
69T«26 Ind. Oaa. 146. 

IM Aid and OHAFAfAN. JJ. 

(11) 8. 2— Workman told not to do any more 
wofk-^SeUlement to repay balance advan- 
eed-^Failure to pay-^Workinan, liability of* 

If an employer telle hie workman not to do 
any more work and arrives at a settlement with 
him for the re- payment of the balance due, the 
oaee is taken out of the Workmen’s Breach of 
Contract Act, the liability of the workman 
heoomee purely a civil liability and hie failure 
to act on the settlement cannot bring the case 
hack under the Act. Jogaram y. Nga Tun Baw, 
U.B R. (1914). 2nd Qr.. ie«-26 Ind. Oas. 990 « 
16 Or. L. J. 662. 

SHAW, J.C. 

Bejermce 4 L.B.R. 366, Distd* 

(12) 8s. 2, 3 — Workman, agreement by, to 
work for a fixed period in lieu of advance 
made to him bytheemployer-^-Contractcon. 
templated by the Act* 

Held, that an agreement by a workman at 
hfirzapore to do work in a certain factory for a 
fixed period of time and until re-payment in a 
particular manner of an advance made to him 
by the owner of the factory, is a contract 
contemplated by Act XII 1 of 1869, and the 
accused must continue to work until he has 
worked for the period stipulated for and paid 
up the sum taken in advance ; he is also liable 
to the penalties imposed upon a workman under 
8. 3 of the Act. C. J. Lacas v. Ramai Singh, 
12 A.L.J. 152»2d Ind. Oas. 185»15 Or.L.J. 
233, 

EKOX and KABAMAT HUSAIN, JJ. 

(iK 5s. 2, S^Gontract, breach of — Form of 
order by Criminal Court-^Case of Civil 
nature* 

The Magistrate, upon a complaint under Act 
Xlll of 1869. gave the option to the debtol of 
paying o£l the debt or working it ofi. 

Eeldi that the irregularity was one of which 
the creditor and not the debtor could complain. 

The contract provided for re-payment of 
advance made to the debtor in a peilod oyer 
three years, and the debt was to be worked off 
by work, and the debtor was not to pay by cash 
or taking money from any other shop-keeper. 
And the contract prohibited the debtor from 
eelling his work to any other person. 

Aid, fliiat the contract bound dowtf the 
^l^mr to work for the creditor and for no other 
^||B|E8pn untUj^tlie loan, was paidbffi and it could 
he enlth^ lihdertb^ j^t.^ Crown 


/mperinl 

AetXIll of 1889 (WorkwM’i Bfoaeh of Cob* 
tract)— (Concitkfed). 

V Amir Bakhth, 61 P.Ii E. 1914c»22 P.W.R. 
1914 (Or.) -16 Cr,L.J. 428-24 lad. Oas* 169, 
0HBVIS,J. 

Reference 23 P.R. 1913, F* 

(14) 8s. 2, %-^Contract to work for more than 
three years-^Effect of 8. ig). Specific Belief 
Act-^Contracts under Act XIII of 1869 when 
not enforceable^ Contract p>rQviding a penalty 
for breach— ‘ Effect. Crown (through dhaoda 
Singh) Y. Muhammad Din, 28 P.R. 1913 (Or.) 
-96P.L.R. 1914-16 Or. LJ. 166-22 Ind. 
Oaa. 742. See Final Part. 1913. Ool. 4. 

(16) 8s* 2, b-^Oontract to do some work, by a 
workman earning his living by laying and 
burning bricks-' Criminal breach of contract 
—Workman^Expiry of the term of contract 
— Magistrate's power to order refund, 

A contract to do some work by one who is a 
workman earning his living by laying and 
burning bricks is not a contract to supply 
bricks and falls within the purview of Act XlII 
of 1859. 

Where a workman, or labourer neglects or 
refuses to perform the work which he has con- 
tracted for, the mere fact that the time lor 
which the contract was entered into has elapsed 
is no bar to a Magistrate passing an order for 
the refund of the money that may have been 
advanced to him by bis master or employer. 
Bharosa y. Klng-Emperop, 12 A.L.J- 490- 1& 
Or. L.J. 699-25 Ind. Oas. 851. 

• Tudball, j, 

Beferences 11 O.W.N. 247 ; 36 0. 1028, B* 

(16) S. 3. Sec Nos. 12, 18 and 14, supra* 

(17) 8. 6. See No. 16, supra. 

Act XLY of 1860. 

See PENAL OODBi 
Act 111 of 1887 (Oambling). 

(1) 8s, 3, 4— Offences under— Joint trial — 

Legality. See GRIM. PBO. OOOE, No. 222, 85 
P.R. 1914 (Or.). , 

(2) 5. Ib—Meaning of public place"— 
Private property when to be deemed as * public 
place'— Intention of accused simply (o conceal 
themselves — Whether accused can be convicted 
of gambling in public place. Ylthu Y. Emperor, 
9N.L.R* 164- 14 Or, L.J. 670-21 Ind, Oas. 
910. Bee Final Part, 1913, Ool. 6. 

AetXXY of 1887 (Newapapers and Printing 
Presses). 

(1) Ss. 4, 5. See ACT^^I OP 1910 (PBBSS) , 
No. 1, 16 Bom. L.R, 87. 

(2) S, 6. See No. 1, supra* * 

Act lY of 1869 (DiYorce). 

Beoree nisi by District Judge for dlssolutipn 
of marriage-^Bireotion to deliver up child Id 
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JLetlY of 1969 |0l9oro«H(Con^ 

hudbatid— Bemoval of ohild from husband’s cus- 
tody before ooaflrmation of dsoree by High 
Oourt, if ofienoe. See PBNAL OODB, Ko. 105, 
18 461. 

JLot XXXI of 1671 (Weights and Heasuves). 

(1) Fraudulent possession of false weights 
and measures, what amounts £o—- S. 366, Penal 
Code‘s Joint trial of 68 persons — Legality, 
Crown V. Nanak Ghand, 30 P.B. 1913 (Or.)a 
86P.L.B. I914«16 0r. L.J. 11«33 Ind. Cas. 
155. See Final Part, 1913, Ool. 7. 

Xot I of 1672. 

See Evidbnob Act. 
let X of 1873 (Oaths). 

(1) Ss. 5, 13 — Evidence Act, 8. 118 — Child 

• witness — Failure to administer oath — 

Evidence, whether inadmissible — Insanity 
of accused, plea of^Time* 

A child’s evidence is not inadmissible merely 
beoause no . oath was administered to it. 
Although S* 5 of Oaths Act is imperative, still 
8. 13 of the Act governs oases of this sort (a). 

Where an accused pleads insanity, the evi- 
dence relating to it must refer to the time when 
he oommitted the offence and not to the state 
of his mind long afterwards. Golla Ohinna 
Yenkadu v. Empevor, 16 Or. LJ. 161a>32 
lnd« Oas. 737. 

AYLING and OLDFIELD, JJ. 

References (a) 16 M. 105 ; 1 Weir 823, F,^ 
10 A. 207. Diss^ ^ 

(2) 8. 13 — Omission to record deposition as 
on solemn oaths or affirmation — Effect. See 
CRIM. Pro. Code, No. 359, 18 O.W.N. 1323. 

(3) S. IS. See No. 1, supra, 

let 1 of 1878 (Oplain). 

(1) S, 9— Oriw. Pro. Code, 8s. 239 and 637 
Joint trials Misjoinder of parties, not 
mere irregularity ^Possession, illicit, of 
opium — Opium found in accused's house 
during his absence, effett of — Suggestion by 
accused's pleader, whether Court can in its 
judgment pass remarks upon. 

On a certain day A was arrested and found 
in possession of a seer of opium alleged to 
have been purchased by B, A’a companion, 
from C’s shop. On A^ information D’s house 
was searohed on the same day and 6 seers 
of opium were found there in D’s absence. 
These four persons and D’s wife were jointly 
tried on the following four charges : The first 
charging all with having on that day engaged 
in illicit transport of opidin, the second and the 
Aird obargingaA and B and D and his wife, 
with having beeu on that day in unlawfal 
possession of One and six seers of opium, res- 
pectively, and the /ottrf A charging 0 with 
having on that day sold opitem hgainst the 
oontraot termf of the license ; 


to 


let I of 1878 

Hs/d, that the Above joint irlal v^aa lltefl^l 
and contrary to the proyisionfij, of B. 289, Cri|ii. 
Pro. Code, inasmuch As the aoodsed did not 
commit the same offence or diffemiil offenoes 
in the same tratiBaotion. 

A trial which takes place in deffanof of the 
express provisions of S. 289^,^01^ Pro/ Code, 
must be held to be a void trial, and a mis- 
joinder of parties thus taking place is not 
a mere irregularity which can be cured by 
applying the provisions of 8. 687, Otim. Pro. 
Code (a). 

Where a person was convicted on a Charge of 
being in illicit possession of opium, while the 
opium was found in his house during his 
absenoe: 

Beld, that the conviction ooiild not be 
sustained, inasmuch as the possession of the 
opium could not be attributed to him in ilaa 
sense required by law. 


Where the lower Courts described a sugges- 
tion made by the accused’s pleader as a daring 
attempt to mislead the Court, and it was found 
that the pleader was justified in making the 
suggestion. 

Held, that the lower Courts, apart from their 
own opinion upon it, ought not to have made 
the remark, whioh should be expunged from 
the record. Lachchu v. Emperor, 15 dr.L.J* 
420^24 Ind. Cas. 156. 

Lindsay, j.o. 

References : --{a) 26 M. 6l«“ll M.L.J. 338* 
8 Bnm.L.B. 540«5 C.W-N. 866»28 I.A. 251 
(P.C.)=*2 Weir 271, F. 


(2) S. 9— Alere contemplaiitm of violating 
rule, whether punishable, 

A person can be oonvioted for a breach of the 
rules framed under S. 9 of the Opium Act only 
when he does some act in ooDtraventioil of 
such rule and not merely for oontem|i^ing 
such violation, /o re P. VenkaiaeMlIam 
Ghetti, 16 Cr.L J. 667^25 Ind. Oas. 996r 

AYLING and HANNAY, JJ. 


(3) 8, 9 ie)-- Opium rules, 1910^ Beinohi-— 
Possession of three tolas legaly if bought 
from licensed vendor. 


The Opium rules, 1910, indude dsiHcAi ia 
what is there called defined opium,” and 
allow the possession of such opium by a non- 
Barman up to three tolas in weight If bought 
by him from a lioensed vendor. 


The ruling in Queen-Empress v, Tkila (a), no 
ICoger applies. Emperor v. Ah Pelu Bliok, 
U.B B. (1914), iBt Qr., 1«24 Xnd, Oasu SU* 
16 Qic L. J. 682. 


SHAW, J.O. 



References :--{a) U.S,B« Qt^ 

WSyk. 
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AciM^OontimMh « 

Itl Y1 of 1878 (TreAtave iTi^ove). 

(1) 8s, 4, 20--Coolie8 engaged by employer--- 
Discovery hy them of treasure in the course 
* of performance of their wptk--Liability as 
■ finders'-^ Conviction under $• 20 of the 
Act— Validity— * Finder* — Meaning of the 
term. 

Where two coolies, while engaged by their 
employers in the ontting of a tree, discovered, 
in the presence of their employers and several 
others, a box whioh, when opened before them, 
revealed treasure of value, and the box was 
removed by one Of their employers wbo secretly 
disposed of them, and the coolies were prose- 
cuted under B. 20 of the Treasure Trove Act 
and convicted, 

Held, that the coolies were * dndera * within 
the meaning of 8. 4 of Act VI of 1878 and that 
they were rightly convicted under S« 20 of the 
same Act. fn re Mala Nalcker, 27 M L*J. 
477*16(hr.LJi 682 « 96 Ind. Oas, 640. 
SADAsiVA Iter, j. 

(3) S. 20. See No. 1, supra. 

Act XI of 1878 (Arras). 

(1) Ss, 4, 20 — “ Arms, ” definition of — 
Weapon, dangerous and likely to cause 
death if med — Pole-axe, 

The definition of ** arms ** in the Arms Act is 
neither exhaustive nor altogether happy (a). 

The mere fact that a weapon is dangerous, 
and, if used, may probably cause death, does 
not make it ** arms within the meaning of S. 4 
of the Arms Act, 

A weapon oonsisting of a plain lathi, a blade 
and two moveable screws, and so contrived that 
loosing the screws the blade may be detach- 
ed from the shaft made up of the lathi, is not 

arms ” as defined in 8. 4 of the Arms Act, 
although the weapon may be described as a 
pole-axe. OaJJa x. Bmpevor, 16 Cr.L.J. 685 
•>26 Ind. Oas. 133. 

Lindsay, j.o. 

%/erence« 34 0,749=11 O.W,N. 971 
-mL.J. 227«6 O.L.J. 761, B. 

(2) 8, 16— Confiscation— Possession of gun 
without obtaining renewed license— Confie- 
cation of gun illegal — Fine and detention of 
gun, proper punishment. 

An order confiscating l gun because of mere 
delay in renewing the license to possess it is 
Illegal. The imposition of a fine and detention 
of the gun in the Police Station till the pro- 
duction of the license would he a proper order. 
in TO Kattuva Bowthen, 16 Or. L. J, 21 >-22 
Ind. Oas. 166. 

MllXiBR, I. 

<8) S. 19 {a)— Clasp knives with the oAter 
edge narrowing— what use primarily 
intended— Can they he called Armsin ordi- 
nary psa^lanoe 7 

■ ; Though exhihit kainsa were, stoutv for- 
Mdable onee, edge narrowing as the 


i,—lmperMAcU—lContinmdi, v 

lot XI of 1878 (Arma)--^(Ohncltided)^ 

end of the blade is reached, they cannot bo 
oidted arms as they could not, from their 
appearance, he said to have been primarily 
manufactured with the intention o|^ using 
them— for ofieuoe or defence. They are useful 
for domestic use oi for cutting sticks. King* 
Emperor y/Mo Thin, 7 Bur.L.T. 166 » 15 Or. 
585-35 Ind. Gas. 887. 

HABTNOLL, OFFG. O.J., and OBMOND, J. 

(4) 8, 19 (6)Servant, temporary possession 
by, on behalf of master Charu Chandra Ohose* 
Y. The King-Emperor, 17 O.W.N. 979-14 Or. 
L.J. 377-90 Ind. Gas. 137-41 0. 11. Sea 
Final Part, 1918, Ool. 6. 

(6) 8s, 19 (o), 20 — Ohhavi defined — Its 
possession by keeping it hidden— Question of 
exclusive possession raised for the first time 
in appeal. 

Everything is chhavi which has a large 'axe- 
like blade, curved or otherwise, with an arrange- 
ment of ring or rings for binding it to the 
handle, and a handle of a considerable length. 

Being in possession of a chhavi and keeping 
it hidden is simply punishable under 6. 19, 
cl. (a) of Act XI of 1878. 8. 20 is applioalfie 
only to those oases where the import or export 
of an arm is attempted (a). 

The question of exclusive possession of an arm 
cannot be raised for the first time in appeal. 
Gahna y. Crown, 1 P.W B. 1914 (Cc.)-8B 
P.L.B. 1914-15 Or.L.J. 506-24 Ind. Gas. 
594, 

JOHNBTONB, J. 

References (a) 9 P.R. 1912—44 P.W.R, 
1912 (Or.), F, 

(6) 5s. 19 (f), 29— Previous sanction of Dis- 
trict Magistrate or other authority when neces- 
sary for prosecution for offence under 8, 19 (/). 
Sunder Singh v. Crown, 24 P.R. 1918 (Or.) — 
14 Or. L.J. 688-21 Ind. Oas. 1008 - 274 P.L.B, 
1914. See Final Part, 1918, Ool. 9. 

(7) 8. 20, See Nos. 1 and 6, ^prd, , 

(8) 8. 29. Bee No. 6, supra, 

let XIY of 1879 (Haokney Garriagee). 

(1) 8s, 6, 7—Insein Buies, r, 36 — Refusal of 
driver to ply hackney carriage for hire — 
Liability of driver and owner for such 
refusal. 

The driver of a haokney carriage who refuses 
to ply it for hire is not punishable for infringe- 
ment of r. 16 of the Ihsein Rules under the 
Haokney Carriages Act, because he cannot pro- 
perly be said to ** keep ** the carriage which he 
happens to be driving. And the owner ** or 
keeper of a carriage is not punishable for the 
refusal of his servant, i,e,r the driver. It must 
be shown that the hirer applied to the owner**’ 
or ** keeper and was refused hf him. Bmpeeor 
T Xamall Khan, 16 Or. L. J. 659^>241na. Oas. 

m. 

TWOMBY,!. 

(2) 8.7. SeeiNo. I, , 
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Acis^iOontinuedh 

lot. XYII of 1879 (Oekkhaii Igrlcolturliti 
Relief. 

( 1 ) S. 9 (3). See No. 3, infra. 

(3) 67, 3 (3) (i)Sulloelcs. sale of-^ 

Bassing of receipt — Money includes huh 
locks. 

A person purohasing bullooks from an agri* 
oulturist is bound to pass a receipt under S, 64 
of the Dekkban Agrioulturiats* Belief Act, for 
the word ** money ” as used in that seotion 
inoludes bullocks. Emperor v. Oovinda 
Babaji Babde, 16 Bom. L.B. 683»3 Bom. Or. 
Gas. 348* 

Heaton and Shah, jj. 

( 8 ) S. 67. See No. 2 , supra. 

let XYIII of 1879 (Legal Praotitlonere). 

( 1 ) 8. 3 (as amended by Act XI of 1896) — 

• Order of District Magistrate framing a list 
of touts — Chief OourVs power to revise the 
order-^8. 13, Act XVIII of 1884 {Punjab 
Courts). 

A District Magistrate, purporting to act under 
B. 86 of the Legal Practitioners Act, directed 
that the names of certain persons specified in 
his order should be included in a list of * touts* 
to be hung up in his Court and in Courts sub- 
ordinate to him. Held, the Chief Court has 
no jurisdiction to revise the Magistrate’s order. 

Proceedings under 8 . 36 of the Legal 
Practitioners Act are neither Civil Proceedings 
governed by the provisions of the Code of Civil 
Procedure, nor Criminal Proceedings governed 
by the Grim. Pro. Code, and as a result neither 
the Civil nor the Criminal jurisdiction of the 
High, or Chief, Court can be invoked for the 
purpose of revising orders passed under that 
seotion (a). 

8 . 18 of the Punjab Courts Act gives the Chief 
Court a power of superintendence and control 
only over Civil Courts, and the provisions of 
that seotion are not relevant to a case such as 
the present vfhere the Chief Court is asked to 
revise the order of a District Magistrate who 
has, in that capacity, taken action under S. 36 
of the Legal Practitioners Act, With such an 
order the Chief Court is not empowered by any 
rovision of law to interfere (b). Sadar Din y. 
rovn. 18 P.R. 1914 (Cr.)«266P.L.R. 1914» 
16 Cr. L.J. 601«96 Ind. Gas. 613-61 P.W.R. 
1914 (Or.) 

KENSINGTON, 0^ J., and RATTIGAN, J. 

References (o) 31 A. 181 ; 31 A. 69 ; 11 0. 
L.J. 513; 16 Ind. Gas. 896; 11 P.R. (1909), 
(Or.); 41 P.R. 1888 (Or.), B. (b) 3 P.R. 1900 
(Or.) , Dtss* 0 

(3) 8 . IS—Bule 37 of the rules framed under 
--Neglect o! pjeaderto appear after receipt of 
fees-^Pleadet engaging in trade— Actionable 
elaim«--Puroha 8 e by pleader— Position of vakil 
—Professional misoonduot-^High Court’s dis- 
ciplinary powers. See PitEADBE AND CLIENT, 
Ho. 3, 87 M.;58. 


A. •^Imperial Acta^^Ooniinued).^ 

let XYllI of 1879 (Legal Praotitfonepi) 

•^{Ooncludedf. 

( 8 ) 8. 18, cUf] ^Pleader Staining in his 
service a man eowoicied ofeheatim and vfho 
was to be declared a tout dc. andr after his 
enrolment as a pleader's clerk was refused^ 
Making false statement. 

Heldt that, a oharge of the following desorip* 
tion against a pleader oonstitutes a professional 
misconduct under S. 13. ol. (/) of Act XVIll 
of 1879, for which he is liable to be either dis- 
missed or suspended for a certain period (whidi 
was six months in the present case). 

1 . That Mr. M, after having given a very 
clear promise to the Bar Council to dismiss N* 
whose name had been entered in the list of 
suspeoted touts and to whom notice had been 
issued to show cause why he should not be 
proclaimed as a tout, retained N. in his service 
and that he made a distinctly false promise in 
order to escape the further action of the 
Council. 

3. That Mr. M. in the let instanoe made a 
definite promise to escape farther action of the 
Bar Council and he broke that promise, and 
subsequently when an enquiry was made from 
him he deliberately made a false statement, false 
to his knowledge, regarding the employment 
and notice &o.. of dismissal of N. ia tha 
matter of Mr. H.. 49 P.W.R. 1914 (Or.) 
(F.B.) 

Robertson, Kensington, Rattigan, 
and Shah Din, jj. 

Act lY of 1882. 

See Transfer op Property act. 

Act Y1 of 1882 (Companies). • 

( 1 ) 8s, 48 and bO^Officers of Company ra- 
signing their positions as such without 
resigning director ships-- Liability under 
8, 60 not affected— Plea of ignorance of law. 

Where a paid Managing Director and the 
Chief Secretary of a Company were prosecuted 
for an offence under 8 . 48, and oonvioted under 
S. 60, Companies Act. 

Held, that the fact of their having resigned 
their positions as Managing Director and Chief 
Secretary, before the prosecution was started, 
without resigning thereby their posts as direc- 
tors, would not free them from their liability 
under 8 . 60 of the Act. 

The plea of ignorance of law cannot be 
accepted. Ohhabil Das and Chandar Bhan 
Hooja V. Emperor, 164 P.L.R. 1914 16 Or. 
L.J. 800-23 Ind. Cas. 608 «88 P.W.R* 1914 
(Or.). 

KENSINGTON, 0. J«, and RATTIGAN, J. 

(3) 8 . 50 . See No. 1, supra. 

* ( 8 ) 8. 14t— Penalty- Crim, Pro. Oodei B, 489 
—Bevision — Criminal case 
enhancement of—DismtknotOhief^im 

Held, that the penalty provided by E. 74 of 
the Companies Act, 1883, is a fiaed 'Aiid not a 
maximum penalty. The Maglitrate eentenoed 
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/.- ImpeHjI Act8^0ontinu^U ‘ 

Aoft ¥I of 1SB2 (Oomp^nloB)— -(ConcZt^dd). 

the aoQuIed to a fiae of Bs. 300 under S. 74 of 
the Companies Act. The Grown moved for en- 
haooement of the fine. 

Held, also, that, though the Chief Court had 
disoretion to refuse to enbanoe a sentence, yet 
the present case was oi^ in which enhancement 
was necessary. Cpowii y. Lala HarkUhan 
Lai, 37 P-Ii.R. 1914-16 P.W.R. 1914 (Or.)- 
16 Or. L J. 260-23 Ind, Gas. 468-19 P.B. 
1914 (Or.). 

JOHNSTONS, J. 

References; -85 A. 173, F,; 19 P.W.R. 1910 
-63 P.L.R. 1910 ; 29 P.W.R. 1913-58 P.L.R. 
1913 ; 7 P.R. 1889 ; 17 P.R. 1898 ; 19 P.R. 1905 
(Or.) -78 P.L.R. 1905, JR. 

(4) S. 74 — Filing balance-sheet within year 
•^Director resigning before expiry of year 
— JVbf liable for failure to file — ilfere cens- 
ing to hold necessary qualification shares, 
effect of — Vacation of office of Directorship. 

A Company is not by law obliged to file a 
balanoe’Sheet till a year from its registration is 
oomplete, and a Director of the Company who 
resigns office before the expiry of the year 
cannot be fixed with liability under S. 74, 
Companies Act, for failure to file a balance* 
sheet with the Registrar of Joint Stock Com- 
panies* Act VI of 1882 is not precise on the 
point, but under English Law the mere ceasing 
to hold the necessary qualification shares 
involves vacation of his office by a Director, and 
this is made clear by S. 85 (2) of the new Act 
VII of 1918. Ohandap Bhan v. Emperop, 15 
Qr. L.J. 880-23 Ind, Gas. 748-17 P.R. 1914 
(0r.)«89 P.W.R. 1914(Gr.)-250 P.L.R. 1914. 

Kensington, c.j*. and Rattigan, j. 

let II of 1886 (liioome-Tax). 

(1) 8s, 85 and Prosecution for making 
false statement not to be ordered except at 
the instance of Collector --The form of the 
order to ind%ciiie that it has been passed by 
the Collector, 

A person who has committed an offence 
under S. 85 of the Income Tax Act cannot 
be proceeded against except at the instance of 
the Collector, and wheret it does not appear 
from the order that it was passed by the 
officer concerned in his capacity as a Collector, 
it is not legal. Bankat Lai y King-Empepor, 
12 A.L.J. 258-15 Or. L.J. 296-23 Ind. Oas. 
504. 

BVVES, J. 

(2) 8. Sd'-^Oolleotor’s order nnderi whether 
falls mtiktn S. 435^ Orim* Pro. Code— OolleotSr 
deciding obj^tions to assessment qf inoome-tax 
m Revenue Ootttt^ProBecution ordered for false 
idatement in declaration* See pBlM. Pbo. 
|p>B,Np.8j^J5(^ 


Act XI of 1886 (Tpaihitajfe^ 

(1) Bye-laws framed under the Aci^Breakof 
journey — NeceSiHy for pu/rchase of fresh ticket, 
Mga Ba Thin y. Rangoon Bleetrlo Tramvay 
Co., 14 Or. L. J. 564-21 Ind. Oas, L. 

B.B. 53-6 Bur. L.'|!. 193. See Final Part, 
l^l8i Col. 11.*^ 

lot iy of 1889 (Merohandiee Marke). 

(1) Ss. 2 (2), 4, 7— Design or pattern oovering 
the whole goods-^Not a trade description-— 
Copying such design— No offence. See TRADE 
Mark. No. 1. 8 S.L.B. 89. 

(2) S. 4. See No. 1, supra, 

(3) Ss. 6, 7— Liability of limited company to 
be ooQvioled and punished— Meanings of words 
‘he,* ‘person,* ‘whoever.* Bee PENAL CODE, 
No. 154, 16 Or. L.J. 337. 

(4) S. 7. See Nos. 1 and 8, supra, 

(5) B. 14— Counterfeiting trade-mark— Coats 
of successful party — Costs in appeal. See 
Penal code, No. 166, 18 Bom. L.B. 78. 

Act VlII of 1890 (Ouapdiana and Wapda). 

Lawful guardian setting up adverse title to 
property of minor, whether entitled to guar- 
dianship of the person of the minor. See 
Penal Code, No. lOO, 16 Or. L J. 640. 

Act IX of 1890 (Railway a). 

(1) Ss. 8, cl, (4), 122, IBS— Railway, mean* 
ing of — Staff and Residential quarters, 
not included --Employees holding over-^ 
Ejectment — Procedure — Ss, 188 and 122, 
when applicable — Penal Code, S. 27— 
ServanVs possesswn — Master's, how far so— 
S. 141 — Use of force— By less than five — 
Assertion of right, not legalised— Crim, 
Pro* Code, Ss, 65 and Revision 

against acquittal— High Court will inter- 
fete only in clear interests of justice. 

Although 8. 8, cl. (4) of the Railwaya Act is 
wide, staff quarters are not part of^the Railway. 

A summary procedure is laid down, in S. 188, 
for the recovery, by the Railway, of properties 
improperly held by the employees who are 
dismissed or discharged. This section is not 
concurrent with S. 122 which is intended 
merely for the administration o! the Railway 
and for removing trespassers on the Railway. 

Where there is lawful entry, S. 122 cannot 
be applied. 

S. 27 of the Penal OodS is not applioable, as 
the use by the employee of the premises, as his 
private residence cannot be said to be on 
account of his master. 

It is wrong to contend lihat when an act is 
not a civil wrong, it cannot be a criminal 
offence. Neither English nog Indian Law 
Bupportssuoh aoontention. 

8. 141 of the Penal Gods esnnot be road to 
lay do#n the measure of vlolonoe which a triia 
owner thf^ uie in the alserrioh; his rail 
right. It only provides for a n^tSl nniiady m 
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JUii IX of 1808 (RAilWAyo)MCdfi^ti^d<D. 

aggravated oiroamsta&bas. The High Court 
will not interfere with an aoquittal on reviaion, 
except id the clear interests of jaatice. Mar- 
XamAiyar t Memr« UdU) M.W.N, I24a-16 
Or, L. J. 225-23 Ind* Gas, 177, 

AYLING and OLDFIELD, JJ? . 

(2) 8. 17. See No. 6, infra. 

(8) S. 101 — Conviction under, when sustain- 
able — Mere posstbihty of endangering safety of 
some person whether sufficient for conviction. 
Ba Lin V. Kiog-Emperor, 7 L.B.B. 72»22 
Ind. Oas. 161-16 Or. L.J. 17-7 Bur. L.T. 
101. See Final Part, 1913, Ool. 12. 

(4) S, 101, suh-Ss. (a), (6), (c)— “ General 
Buies and Regulations ” applied to all Railways 
in India, r, 86—G J.P. Ry.— Working Instruc- 
tions in force on and after 1st July 1911— iluZe 9 
applying General Rule 86 for protection of 
iravns standing outside distant signal — Whe- 
ther charge for breach of r. 9 should be under 
8ub-S. (a) or (6) of 8. lOl of the Railways 
Act-^ConsCruction and application of working 
rules framed by Railway. BezanJI y. Emperor, 
14 Or. Ii J. 676- 21 Ind. Oas. 996. See Final 
Part, 1913, Col. 13. 

(6) 8. 118— Passenger— Licensed sweetmeat 
seller^^ Standing on foot^boa*d of a carriage in 
motion to recover dues. Emperor v. Ladhu 
Ramji Jessa, 15 Bom.L.R, 996-2 Bom. Or. 
0. 163-14 Or. L.J, 664-21 Ind. Oas. 894. See 
Final Part, 1913, Col. 14. 

(6) Sa, 122, 47— 'Crossing railway lines with- 
out permission — Offence under 8. 122 — 
^Unlawfully' in S, 122'— Meaning— Absence 
of by-law under S. 47 (1) {g)— Effect— 
8. 122 not affected by 8. 47. 

Where a person Grossed the railway lines 
without permissioo, in order to go to the goods 
shed after transacting business with the Station 
Master. ^ 

Held, that bis entry was unlawful within the 
meaning of 8. 122 of the Railways Aob and that 
he was guilty of the odenoe speoified iu the first 
part of the section. 

The word ' unlawful,’ as used in 8. 122, means 
^ without the leave of the Railway Administra- 
tion ’ (a). 

Beotion 47 of the Railways Aot has no bearing 
on the question and iSo by-law properly made 
under ol. (g), sub-S. 1 of S. 47. would have 
reference tb a trespass by a member of the 
general publio upon Bill way lines as con tern* 
plated by S. 122. Mohan Maliok y. Crown, 

4 F.R. 1914 (Or.)-166 P.L.R. 1914-16 Ot.L, 
468-24 Ind^ Oas. 848. 

Johnstone and shah Din, jj. 

(u) 80 B, 848, PsZ, 

(7f B. 122# See No« 1, iapro. 

^ Si 188^ • See No< 1, 

2 Or. 


A.—itaparM 

Aot XI of 1890 (FrevdoMoo of Ofuell^ 40 
Animali)* 

(1) 8. 6 (1)— againA both ebachmPm 
and owner, whether illegdl, 

There is nothing in 8. 6 (1) of Aot sfl of 1890,^, 
restrioting the proseoixtian of either the ooaoh*^ 
man or the owner.” The prosecution of both 
or one after another is iiite illegal. A oonviotfon 
of one does not operate as a bar to the trial of 
the other. EmpevorY. Rioe, 16 Or. L.J. 696 — 
26 Ind. Oas. 148. 

Sadasiva aiyab, j. 

Act IX of 1804 (Prlsooi). 

8 64 — Disobedience of rules m Jail Manual 
— Whether penal— Duty of Medical Subordinate 
to submit to search— Refusal to submit whether 
offence. Iroperator y. Gobinilpam Kirparam, 

7 8.L R. 49- 14 Cr.L.J. 619-21 Ind. Oas. 667. 
See Final Part, 1918, Ool. 16. 

Act XII of 1896 (Excise). 

(1) S. 36. Bee No. 4, infra. 

(2) B. 37. Sse No. 4, infra. 

(3) 8. 38. See No. 4, infra. 

(4) 8s. 44, 67, 36. 37, BB - Notifications bf 
Government under S» 44 — Police officer 
whether an Excise Officer for purposes of 
8. 67. 

Under the notifications of the Local Govern- 
ment made under S. 44 of the Excise Act, a 
Sub-Inspeotor of Police is an Excise Officer 
for all purposes cooneoted with the exoise 
power conferred on Exoise Officers by Ss. .36, 37, 
and 38 of the Aot. And a Police offioar, invest- 
ed with powers of an Exoise Officer under 8. 44, 
is to be deemed also an Exoise Officer for tlA 
purposes of 8. 57. Crown v. Shibbaa, 2 P.B. 
1914 {Cr.)«138 P.L.R. 1914-16 Or. L.J. 336- 
23 Ind. Gas. 68S. 

RATTIGAN and OHEVIS, JJ. 

References 22 P.B. 1900 (Or.); 20 A, 70; 80 
A. 877; 8 P.R. 1901, F. ; 18 P.R. 1910 (Or.); B 
P.R. 1897 (Cr.), D. 

(5) 8s. 48. m—Orirn. Pro, Code, 8. 289— 
Excise Act, 8s, 48, bB- Joint trial of per- 
sons separately accused of offences under the 
two sections— Conviction to be set aside— 
Accused raising no objection to joint trial— ^ 
Possession by mistress in house furnished hy 
her protector — Presumption— Possessim on 
account of protector— Penal Code, 8 27— 
What proof necessary to raise presumption. 

Where the illioit possession of oooaioe 
is unoonneoted with its illioit sale by B, the 
joint trial of A and B under Sa. 48 and 68 of 
Aot XII of 1896, is illegal and a oonviotion 
bpsed upon such trial will be set aside, nptwith* 
standing that the accused raised no bbjbotion 
to the joint trial (a). 

When a man furnisbea a house for Ide pqiU- 
tress’ occupation, hemay tmtsphabiy 
ed to be in possession of ^ artlCi^ 't^ 
which can reasonably bA lhIbrred itk 
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l,--^imperM Acts^(Qontinu$d)* c 

lot XII of 1806 (Esolle)— 

him or to be in the posseseipa of hia mistress 
on his behalf. 6ut the inferSnce inaat be in- 
applicable to artibles of which the mistress Is in 
poBsessioi? illegally or oootrary to the provisions 
of law, especially when the article in question 
is such that he might well remain in igooranoe 
that it was in his misihess’ possession. 

To raise the presumption under S. 37. Penal 
Code, sometbing more than mere possession by 
the wife or mistress must be proved. Banwar 
La! Y. Emperor, 97 P.L.R. 1914*16 Or. L.J. 
172*26 P.W.R. 1914 (Or.)«22Ind. Oaa. 748* 
90P.R. 1914 (Or.). 

RATTIGAN, J, 

References: — |a) 25 M. 61*11 M.L.J. 233* 
8 Bom. li.R. 640*5 O.W.N. 866*28 I. A. 357 
(P.C.)*2 Weir 271. 

(8-a) 8* 49 — Medical Practitioner putting 
brandy into medicine and selling it to a 
patient ^Whether guilty under 8. 49. 

A Medical Practitioner who put a little brandy 
into one of the medicines prescribed and sold 
.by him to a patient does not thereby contravene 
the provisions of the Ezoise Law. Crown v. 
Bhagwan Das, 33 P.R. 1914 (Or.). 

Scott Smith, j. 

(6) 8> bl— Finding of lahant do,, in a per- 
sonas premises outside the village under suspici- 
ous circumstances — Benefit of doubt^ Revision 
under S. 439, Code of Criminal Procedure, 

Wasakhi y. The Crown, 43 P.W.R. 1913 (Gr.) 
*98 P.L.R. 1914*22 Ind. Gas. 762*15 Or, L. 
J. 176. Bee Final Part, 1913, Col. 16. 

(7) 6. 53. Bee No. 5, supra, 

"" (8) 8. 57. Bee No. 4, supra, 

(9) 8, 60— Absence of search warrani^Lega- 
lily of conviction^ Oaths Act (X of 1873) — 
Of^sion to record the fact that oath was 
administered — No presumption that it was not 
administered, Syed Ahmad y. K ng-Emperor, 
11 A.L.J. 933-36 A. 676-23 Ind, Oas. 163* 
15 Or. L. J. 19. Bee Final Fart, 1913, Ool. 16. 

Xet X of 1897 (Sfeoeral Claases). 

Doors whether immoveable property. See 
ACT V OF 1884 (Madras Local boards), 
No. 1, 16 M.L.T, 429. 

let Y Of 1888. « 

See GRIM. PRO. CODB. 

Xot Yl of 1901 (Assam Labour and Emigra- 
tion). 

(1) 8e, 2 (n) 161, Magistrate,” mean- 

um of-^Bepatriaiion, order for, at cost of 
owner of garden — Order made by 8ub- 
D^uty Magistrate, if legal^tSmployeritot 
called upon to show cause--' Undue influence 
or coercion, absence ofl 

'A Bub-Dephty Magistrate« not appointed hy 
m Local Cll^yeriiment to perform |ha fcinotions 
MagisteiMlMB und^ the Aseam Labour and 


l.—ImpetMAcia^OmUnued). 

lot yi of 1901 (Aeeam Labour and Emigra- 
tion)— (Concluded). 

Emigration Act, 1901, acquitted certain per- 
sons of ofEeooe under B. 164 of that Act, but at 
the same time passed an order th(^ the 
proprietor of the garden for which the coolies 
were recruited should deposit the expenses of 
repatriation of the coolies. There was nothing 
to show that there had been any undue influence 
or ooerciou and the employer was not called 
upon to show oause as required by B. 161 that 
the order was a bad one : 

Held, that the order of repatriation at the 
cost of the employer was bad. Emperor Y. 
Rita Chamar, 15 Or. L. J. 195*22 Ind, Oas. 
979*18 O.W.N. 1143. 

HOLMWOOD and SHARPUDDIN, JJ. 

(3) 8. 161. See No. 1, supra, 

(3) S. 164. See No. 1, supra. 

Act XY of 1903 (Extradition). 

8s, 7, 10, lb— High Court— Jurisdiction — 
Propriety of warrant — Warrant issued without 
evidence — No rttporito Political Agent— Inquiry 
without warrant issued by Political Agent- 
Procedure unknown to Extradition Act, 
Emperor y. Gulli Sahu, 14 Or. L.J. 673*21 
Ind. Oas. 993*18 0. W. N. 869 * 41 0. 400. 
See Final Part, 1913, Ool. 19. 

Act HI of 1907 (Provinoial Inaolvenoy). 

(1) 8. iS—Bad faith of a debtor. Judge* e 
power to take cognizance of— Act of bad 
faith, effect of. 

Under S. 43 of the Provincial Insolvency 
Act, a Judge can take cognizance of the bad 
faith of a debtor at any time, whether before or 
after the making of the order of adjudioation, 
although it may be that the Court has no power 
to refuse to make an order of adjudication 
merely because an act of bad faith is proved. 
Nanhe Mai v. King-Emperor, through Raghn- 
bir Prasad, 17 0.0. 138. 

LINDSAY, J.O. , 

Reference :-13 0.0. 94 ; 16 O.W.N. 213, D. 

(2) S, 46 {D—Additimal Judge— Whether 
subordinate to District Court— Appeal- 
Order convicting the insolvent— Civil appeal 
— Practice — Interference with order in 
appeal. 

Held (by Richards, C.J,, and Banerji, J„ 
Knox, J,, dissenting) that a Court of an Addi- 
tional District Judge is isot a Court subordinate 
to the Distriot Court ' within the meaning of 
8. 46 (1) of the Provinoial Insolvency Act and 
an appeal from the order of the Additional 
Judge lies to the High Qourt and not to the 
Distriot Court (a). 

Held by the Full Bench that^an appeal from 
an order of an Additional Judge oonviqting the 
insolvent of concealing hia aooouot books la a 
Oivil appeal. 

Where an ineolvent knew that an eiiqi:dry 
was being made as to wli^ether h<^,kad opnoealed 
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i,-^!mperlMiAciM-^{OciUinued)^ 

Aet 111 of 1907 (Pffovinoial IftiolYenoy) 

— {Ooneluded), 

his aooonnt books and he did not show to the 
Court that he had not done so and the Court 
ooni^oted him, that the High Court will 
not interfere in appeal, even though no proper 
diarge had been made against hm \b), Ohlranjt 
Laly. Klog-Emperor, 19 A.iTj. 110a»>36A. 
576*- 16 Cr. L.J. 658«95 Ind. Gas. 986 (F.B.), 
Biohabds, O.J., Knox and Banerji, jj. 
References :--(a) 34 A. 382, F, (b) 19 O.L. 
J. 480 ; 7 A,LJ. 602, B, 

Act y of 1908. 

See Civ. Pro. Code. 
lot IX of 1908. 

Sec LIMITATION AOT. 
lot 111 of 1909 (Presy. Towns Insolvenoy). 

,5. 103—0/fence under— Presidency Magis- 
trate^ No jurisdiction to try. Lakshmt Kara- 
•ayya y. Naraeimhaohari, 25 M.L.J. 577- 
(1913) M.W.N. 1000-14 Or. L.J. 637-21 Ind. 
Cas. 685. Sea Final Part, 1913, Col. 19. 

lot lY of 1909 (Whipping). 

(1) 8s, 3, 4, b-^Jbetment — Abettor whether 
punishable with whipping^Ss, 40. 41, Penal 
Code — Meaning of ‘ Special laws ’—Scope and 
construction of Whipping Act. Klag-Emperor 
y. Po Han, 7 L.B.R. 63»22 Ind. Gas. 147-16 
Cr.L.J. 3—7 Bur. L.T. 99. Bee Final Part, 
1913, Col. 19. 

(3) B. 4. See No. 1, supra, 

(3) S. b-^Finding as to age finalSentence of 
whipping inadequate but carried out-^ Other 
punishment^ whether can be awarded. 

The finding of a Magistrate as to the age of 
the aooused is final under S. 5 (Explanation) of 
the Whipping Act. 

Where the sentenoe of whipping has been 
carried out, no other punishment oan be award- 
ed, even if the sentenoe was inadequate. Em- 
peror y. PoiBa, 15 Cr. L. J. 538-24 Ind. Cas, 
946. 

TWOMEY, J. 

(4) S. 6. See No. 1, supra, 

let 1 of 1910 (Press). 

fl) 8s. 3, 5, 23 (1) — Order asking for security 
•^Exemption from seeurity--‘Oancelment of 
exemption^Press Act (XXV of 1867), Ss. 4, 

«• . 

The aooused, the proprietor of a printing press 
and the printer of a newspaper, in making 
dedarations under Ss. 4 and 6 of Act XXV of 
1867, was exempts^ by the Magistrate from 
giving any seourity under S. 8, ol. (1) of Aot I 
of 1910. Later on, the Magistrate rescinded 
the order and«oalled upon the aooused to fur* 
nish security in respeot of the newspaper. The 
aooused thereupon did not any more print the 
newspaper and did not tarnish the security 
4iinanded. Hs, however^ oonlmiiPi to use the 
press tor othpr work. He wae for sudi user 


ffflperlgf 

let I of 1910 (PreesJ-^CCoHfiHWsd). 

oonvjoted under 23, ol. (l)^of the Press Aotr 
1910. The aooused having applied in revision ; 

Held, that the oonviotion could mot be up'- 
held : for ol. (1) of S- 23 only oovered the dis- 
obedience of an order under 3. 3 or S. 5, of the 
Press Aol;, 1910 ; and t|^at the order disobeyed 
was not such an order. Emperop y. Panda- 
pang Balkpishna Pathak, I6 Bom. L.B. 67 — 
2 Bom. Or. Cas. 186-16 Cr.L.J. 297-28 Ind, 
Cas. 505. 

Heaton and Shah, jj. 

(2) Ss. 4(1) (c), 17, 19— TTAoZs tone and 
nature of article going beyond fair comment 
— Government established by Law in British 
India includes Local Governments — Court 
not concerned with motives but with results 

, -y-Professions of loyally on other occasions 
immaterial. 

Where the whole tone of an article in a news- 
paper and the nature of the allegatioua made 
went much beyond any legitimate oomment on 
the action of Government and was directly 
intended to bring Government into hatred and 
contempt . 

Heldt that under the oiroumstanoes the Chief 
Court will not interfere under S. 19 of the Press 
Aot with the order of forfeiture of security made 
by the Government in respeot of the Presa 
publishing the newspaper. 

. The terms * Government established by law 
in British India ’ used in S. 4 (1) (c) of the Press 
Act include Local Government as well as the 
Government of India (a). 

The Court is not conoernq^ with moti^ps, 
but with results. Whatever the ostensible 
motives for an article in a newspaper may have 
been, if the effect of the article would be to 
excite either hatred or contempt against an^r 
class or section of the subjects of His Majesty 
in British India, the Government oannot be 
said to have misapplied the Press Aot in forfeit- 
ing the seourity of the Press publishing the- 
paper. 

No amount of professed loyalty on other 
oooasions can be taken as nullifying the probable 
effects of the violent writings oontained in the 
particular articles dealt with under the Press 
Aot, and the order of forfeiture must stand or 
fall by the terms Si those particular ^artiolee, 
Obulam Qadir Khau y. Empevop, 210 P.L.B, 
1914-36 P.W.R. 1914 (Or,)-16 Cr.L.J. 490- 
24 Ind. Cas. 578-27 P.R. 1914 (Cr.) (P.B.), 
KENSINGTON, 0. J., JOHNSTONE and 
RATTIGAN, JJ. 

References:— {a) 1% lad, Oae, 847—14 P.B, 
1918 (Or,) -6 P.W.R. 1918 (Cr,)-U Or* L.J. 
b9-37 P.L.R. 1913, R. 

(3) 8s, A (Exp. II), 6, 17, 19-^QUisf«oii to 
he decided— Articles of which the result is 
not to allay exeitementi but to Hi/e up fresh 
troubU—VerrWkmlafPreu—^khi^^ to 
determine how far real danteit Arises f^^ 
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i,-^imperM Avis^iContinusdl. 

A(AIoti9iO(Bf€W}^(G(mUHU$S)> 

such articles ^Oourt* 8 po^er to interfere^ 
Application for interference to be rejected or 
accepted as a iichole> 

Under Sl 19 of the Press Aot, tbe question 
before tbe Obief Court would be, whether tbe 
Ooveroiuent, in view of the results whiob are 
likely to follow in Inditb from violent agitation 
in the Vernaouiar Press, is fairly entitled to 
take exception to writings in the Vernacular 
newspapers in India, of whiob the result is not 
to allay excitement but to stir up fresh trouble. 

Where it appears impossible for the Chief 
Court to say that tbe Local Government, with 
which the responsibility rests for determining 
how far real danger arises from articles of the 
kind in question, has acted wrongly in taking 
those artioles as ground for issuing orders of 
forfeiture, it will not set aside the order under 
8. 19 of the Act, 

Expcessions of loyalty used by the paper in 
previous issues are not relevant as an excuse. 

According to the terms of 8. 19 of the Press 
Aot it is not open to the Chief Court, even if it 
ehould desire to do so, to do anything more 
than either reject the application or set aside 
the order of « forfeiture as a whole. The Court 
can make no discrimination between the forfei- 
ture of security and the additional forfeiture of 
the Press which is permitted by the terms of 
8. 9. Ohnlam Qadlr Khan v. Emperor, 211 
P.L.R. 1914 « 16 Cr. L.J. 493 « 24 Ind. Oas. 
581«37 P.W.R.1914 (Or.)«28 P.R. 1914 (Or.). 
KENSINGTON, C.J., JoInSTONB and 
RATTIGAN, JJ, 


(4) 5s. 4, 12, 17, 19, 22 — Whether tnanda- 
tory or directoryefor Local Government to state 
grounds of opinion — Declaration of forfeiture to 
be conclusive evidence of forfeiture — Declaration 
illegal — High Court cannot guestion legality of 
forfeiture t High Court ^ power of— Press Act, 
scope of — Extension beyond criminal law — 
Words describing atrocities committed by Chris- 
tians upon the Mahomedans^ Tendency to make 
Mahomedans hate Christians, Mahomed Alt 
V. Emperor. 14 Cr. L.J. 497»20 Ind. Cas. 977 
»18 C. W. N. 1»41 0. 466. See Final Part, 
1918, Col. 21. 


(5) 8. 5. See No. 1, supra. 

(6) 8. 6. See No. 8, supra. 


(7) Sk 8. Order for security if revisable by 
Msgk Court, Aga 6yed Jalaladdln Haetain 
Y. The Kiog.EmperoF, 17 O.W.N. 1246 » 16 
Or. L. J. 145 » 22 Ind. Cas. 721. Bee Final 
Fart, 1918, Col. 22. 

(8) 8* 12. See No. 4, supra. 

(9) 8, 17— Within two months from the 
date of such order, meaning of—^Limita* 
tion Act, 1908, 5. 6, not applicable. 


The words within two months from the 
>date of sooh order ’Mo 8. 17 of the Press Aot, 
mean within two months from the date of the 
oni4f of foffieithre, and oannot be read as 
mae^g within two hiont^^ date on 


Aot 1 d 

whioh notice of the order wee served. Under 
this Aot, the remedy g;^eii is way of applioa^ 
tion and not of appei^ and in the absenoe of 
any speoifio proviso in the*. Act giving the 
benefit of 8. 6 Of the liimitaUon Aot to that 
opplioatioD, it Js not io the fower of the High 
Ckmri to extend the prescribed period, even if 
thn held that sufficient cause for delay 

hi^ been established. Moulvi AhAttl Haq v. 
Emperor, 126 P.L.R. 1914««15 Cr. L.J. 222 
«32 P.W.R. 1914 (Or )«a2 Ind. Cas. 1006-16 
P.R. 1914 (Or.) (8.B.). 

Kensington, o. j., Johnstone and 
Rattigan, jj. 

(10) 6. 17. See Nos. 2, 8 and 4, supra. 

(11) 8. 19. See Nos. 2, 3 and 4, supra. 

(12) 8. 22. See No. 4, supra. 

(18) 8. 23 (1). See No. 1, supra. 

Aot II of 1911 (InYentions and Designs). 

8. 2 (5) — Design or pattern oovering whcde 
goods — No * design ’ within the terms of the 
section. See Tbade Mark, No. 1, 8 8.L.R. 89. 

Aot V of 19i2 (Provident losurance Societiee). 

(1) 5. 2, su6-5. (8). 8s. 6, 21— Registration if 
necessary of company with its share-capital 
divided into shares. 

A company under the name and style of the 
New King Insurance Co., Ltd., was started for 
the purpose of carrying on business as a provi- 
dent insurance society. Two of the directors of 
the company were prosecuted for having failed 
to apply for registration under 8. 6 of the 
Provident Insurance Societies Aot of 1912 and 
thereby having committed an offence under 
8. 21 of the Act. The Chief Presidency Magis- 
trate acquitted the accused on the ground that 
the company was one whioh bad its share capi- 
tal divided into shares and the provisions of 
the Aot did not apply to suoh a oompany : 

Held ion appeal by the Local Government),— 
That the Pcovidenc Insurance Societies Act 
was intended to prevent a oompany from 
embarking in the business of life iosuranoe 
unless and until it had been registered 
under the Aot and S. 2, sub-S. (8) clearly lays 
down that, whether tbe society already in exist- 
ence is a corporate company before or whether 
its share-capital is divided into shares or not, 
registration under the Aot is necessary before 
business can be carried on under the conditions 
laid down in the Aot. JTRe Deputy Buperin- 
tendent and Remem braneer of Legal Affaire, 
Bengal v. Bitai Chandra Pal, 18 O.W.N. 1182. 
HoiiMWOOD and ChapmaNi JJ. 

Reference 40 0. 670, A, 

(2) 8. 6. See No. I, supra. 

(8)8. 21. Bee No* 1, fttpra, * 

Aotni Of 191B (CompaoW^ 

B* B6 (2)* Bee ACT Vi OP 1882 (OCBt^ 
PAHm*No*4,16aLJ*m^ ^ 
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lei IV«itlB6t 

8* 18* Bi cL <(s ) Mng tn pos- 
msion af mh$n m4iUy^Oontravm- 
<ton ofordem ^ 0emmi$9iomr cf JPoZica— 
{^rdar oon^raemd, nmasi^^ ot proof of-^ 
PieaofguUi/ii^gu4t^ifi»d*' 

The petitiocer wiw placed oo Ik trial under 
S. 13-B, ol. ic) of Act IV of 186^ fB.O,r for 
being, whilebnduty.in poBsession of annaB four, 
contrary to an order of the Oommksioner of 
Police. After the examination of one witness, 
the petitioner pleaded guilty to having the 
money in hk possession. He, however, stated 
before the Magistrate that at the time in ques- 
tion he was not on duty, but engaged in the 
private business of a Police officer and also that 
he had been On duty the previous night. The 
Magistrate convicted the accused on this plea 
of guilty. The order the contravention of which 
wi|p the subjeoVmatter of the prosecution was 
not proved. 

Eeld^ that a copy of tbq (government order 
or an extract therelrom or a reference thereto 
should have been placed on the record. 

That the petitioner's plea of guilty was to be 
looked upon merely as an admission of the fact 
that he had at the time in question the sum 
found upon his person. 

The High Court set aside the conviction and 
sentence and directed a re-trial by a new Magis- 
trate. Gaya Ray y. The Emperor, 18 0. W«N. 
ia73«l6 Or. L.J. 703-26 Ind. Cas. 161. 

SHABFUDDIN and TBUNON, JJ. 

lot II of 1867 (Bengal Gambling). 

(I) 5s. 10, 11 — Gambling — Bing^game — 
Game of mere skill -^Meaning of mere 
Evidence Act, 5. Onus that game is 
game of " mere ” skill* 

The words ** mere skill ** in S. 10 of the 
Bengal Gambling Act of 1867 import the 
meaning ** pure skill.^* No form of the ring- 
game can be a game of pure skill (a). 

The games of skill spoken of in S. 10 obvi- 
ously refer to games where there are two 
parties pitting their skill against each other. 
Therefore, a ring-game kept for the profit of a 
man who does not play himself and does not 
pit his skill at all against anybody cannot fall 
within the exception to S. 10 of the Act. 

The onus to show that any offence falls 
within a general exception of the Gambling 
Act, is upon the accused and it is for him to 
show, in order to bring the case under S. 10 of 
the Gambling Act, that the game played is a 
game of mere skill. 

Where in a r^ng-game it was found that the 
particular position in which the table was 
slanted rendered it a matter of almost mere 
ohfuiioe vrhether any ring alighted on the peg 
mr enoimled tl|(B coin : 


Act 11 1867 (Bioiai G«iiiMitlg)-(0^;^ ^ 

Heldt that the game was net a game of mera 
skill and did not fan under G* ^0 of the Gamb- 
ling Aot. Ram Hevaa Lai v. EipiAiror, 15 
Or. L J. 276-23 ind. Cas. A8fc 

HOLMWOOD and BHABFUODIN, J.T. 

Beference :^{a) 6 C.L.J. 703-6 Cr, L J.. 
491, Diss. 

(2) B. 11. See No. 1, supra. 

Act III of 1886 (Bengal Local Self-Govevir- 
ment). 

(1) Bye4aw8-^ District Board roadside landi 
encroachment on — Acqmsition of right hg 
District Board over land adjacent to roadr 
how to be made, 

A Bisiriot Board can only take action and 
acquire right over a eemindar*s land adjacent 
to its road under Act 111 (B.C.) of 1885. 

Where some accused were convicted under 
Ss. 15 and 19 of the District Board Bye-laws for 
having enoroaobed upon and cultivated land 
claimed by the District Board to be their road- 
side land from which its officers had beeU' 
taking earth, although there had never been 
any formal acquisition of these lands by the 
Distriot Board : 

Held, that the conviction must be set aside. 
Jadu Ghosh v. Distriot Board of Murshlda- 
bad, 15 Cr. L.J. 267-23 Ind. Cas. 475-19 C. 
L.J. 635. 

HOLMWOOD and Bharfuddin, JJ, 

(2) 5. Idd-^Bye-law-’Encroachment, what is 
^ Highway-^ District Board road^BigM 
of user by public-^Hanging verandaht if 
invades right of user of public. 

Obiter,--^ An encroachment is an unlawful 
gaining upon the right or possession of another 
man (a). 

In the oase of a District Board road, the 
right to the soil ordinarily rests with the owner 
of the land adjoining the road. But the public 
have an extended right of user in the road for 
the protection and control of which the Distriot 
Boards were created. 

A banging vsrancZa/t, therefore, would be an 
encroachment if it amounted to an unlawful 
gaining upon the right of user by the publio. 

That right extends to all forms of traffic 
which have been usual or customary , and also 
all that are reasonably similar or Incidental 
thereto (5). 

The question whether a hanging verandah 
amounts to an euoroaohment would depend iu 
edbhoase upon the question whether the 
particular ciroumstauoes it oonstitutes an th- 
vasioD of the publio right of user as described 
above. , 

The public have a right cf user nci merely 
on the roadway, but ako on the s^ 
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2,-BeagMl AciM-^OonHnuBd)* 

JUtlll of 1885 (Beolol Looal Self-GOYOPB- 

* mt>nt)^(€onclydiS)* 

attached to the road. Htrji Baldeo v. Mab- 
bhoom Dlatrioi Board, 15Cr.LJ. 187 a 22 lad. 
Oaa. 763-18 O.W.N. 1120. 

IMAM and Chapman, jj, 

Eeferences:^(a) L.R. 7 Q.B. 69 (78) “41 
L.J.M.O. 25*26 L.T. 586-20 W.R. 203, Bel 

(5) 2 F. and F. 570*121 B.R. 816, Bel 

JLct 111 of 1899 (Calcatta, ManloUpal). 

(1) 8s. S,sub S. (30), 408, 675. 622,5^6-5. (3), 
645— — Lessee --Occupier — Property leas- 
ed in actual occupation of lessees* tenants — 
Proctedmg by owner for facilities to effect 
improvement— Obstruction by lessee — Owner* s 
liability, if discharged. Benode Lai Ohoah v. 
The Corporation of Calcutta, 14 Or. L.J. 490. 
*20 Ind. Oas. 746*41 G. 164. See Final 
Fart, 1913, Ool. 25. 

(2) 8s. 3 (32), 408, 674, 575— Busts land— 
DebuUer property — Shebait not in possession, 
if an** owner. Ratendro Lai Mitter y. Cor- 
poration of Calcutta, 17 G.W.N. 1084*21 
Ind. Gas. 169*14 Or.L.J. 669=41 0. 104. See 
Final Part, 1913, Gol. 25. 

<3) 8. 408. See Nos, 1 and 2, supra. 

(4) 8. 574. See No. 2, stipra. 

(5) S. 575. See Nos. 1 and 2, supra. 

(6) 8. 645. See No. 1, supra. 

let Vll at 1905 (Beogal and Xllam Lawa). 

Effect of repeal of. See ACT VIII OF 1912 
(BengaIi. bshab, Orissa and Assam 
LAWS), No. 1. 19 O.L.J. 92. 

Bet Y of 1909 (Bengal Exetae). 

<1) 8s. 2, els. (6), (7) and (14), 46, 48— 
^Denatured spirit * — * Manufacture * — De- 
natured spirit, dilution of, with water— 
Appeal — Crim. Pro. Code, applicahility of 
— Grim. Pro. Code, 8s. 233, 410 — Charges, 
misjoinder pf—8ummons case— Applicabi- 
lity of Crim. Pro. Code, to trials under Act 
Vof 1909 (B.C.). 

To support a conviction under 8. 48 of the 
Bengal Exoise Act, two elements must be esta- 
blished, namely, first, that the spirit is dena- 
ture spirit, and, secondly, that the accused has 
attempted to render such spirit fit for human 
oonsumption* 

The definition of ‘ denatured spirit’ in ol. (6) 
of 6. 2 of the Bengal Excise Act considered. 

The essence of ‘manufacture* as defined in 
ol. (16) of S. 2 of the Bengal Excise Act is, that 
it ia a process. A mere dilation bf denature^ 
spirit with water is not a process for the manu- 
laoture of an azoisable article. 

The Code of Oriminal Prooedare, subject to 
epooifiied restribtibns, IS applicable to trials 
uiip^ Idle Bengal Excise Act, before a Magis- 


'2.—BeagetiAei§^0an^wedf. 
lot y of 1909 (Behgll Bxofie}— (CoHfinti^), 

The faot that the trial has taken plape as a 
summons case, does not exclude the applica- 
tion of 8. 233 of the Obde of priminal Proce- 
dure. ; 

Manufacturing excisable article seized and 
bronght into OdUrt, bottling it, possessing it, 
selling from time to time various other articles 
not before the Court, and attempting to render 
denatured spirit fit for human consumption, 
do not constitute one transaotion. 

Queere, — Whether a spirit diluted with water 
is excisable article or intoxicating liquor within 
the meaning of ols. (7) and (14) of 8. 2 of 
the Bengal Excise Act. U. N. Biswas v. 
Rlng-Btnperor, 19 O.L.J. 53*18 C.W.N. 486 
*22 Ind. Gas. 425*16 Or. L.J. 73 -41 0. 694. 
Mookbbjee and Beaohcboft, jj, 

(2) 8$. 2 (12), 46, 52, 61 — “ Possession 
Constructive possession — Crim. Pro. Code, 
Ss. 286, 237. Kali Charan Mookerjee Y. 
Emperor, 18 C.L.J. 614*18 O.W.N. 309*41 
G. 537*22 lud. Gas. 148*15 Or. L.J. 4. See 
Final Part, 1913, Ool. 27. 

(3) 8. id— Cocaine — Illicit possession— Pos- 
session of cocaine exceeding five grains— 
Burden of proof of authority under which 
cocaine was obtained. 

Under the Government Notification of Nov 
ember 20th, 1911, it is an offence for any per- 
son other than those specified to have any 
cocaine at all exoept with medical man’s pre- 
scription, and then only five grains. In all 
oases, the burden of proof to show under what 
authority he obtained cooaine lies on the 
accused. Hakund Bahu y. Emperor, 15 Cr. 
L.J. 262-23 Ind. Oas. 470*18 C.W.N. 1023. 
aOLMWOOD and SHARFUDDIN, JJ, 

(4) 8. 46. Bee Nos. 1 and 2, supra. 

(5) 8. 48. See No. 1, supra. 

(6) 8. 52. See No. 2, supra. 

(7) 8. 61. Bee No. 2, supra, 

(8) 8‘ G7—jExcise officers assaulted before 
they entered awy house or made any arrest 
or search— Bioting — Separate sentence— 
Penal Code, Ss, 147, 353. 

A Deputy Inspector of Exoise received in- 
formation, that bo would find certain persons in 
the act of illicitly distilling liquor, if he went 
to a certain village. He ig^ordingly went with 
two Sub-lnspeotors and a large number of 
peons, who actually saw the accused and their 
men removing the distilling apparatus. But 
before they had time to enfor the house and 
arrest those persons or to make any search 
whatever, the accused sallied out and proceed- 
ed to beat the peons. The accused were oon- 
victed of rioting and using criminal force to 
deter a public servant from the disohaige of his 
duty: 

Held^ that the assault upon the officers was 
wholly uu justifiable and tiUi riot iwas oneof a 
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Aeia-^lCmcludedy, 

lot Y of i909 (Bengml ^(OoiuiZtided). 

very Berious and lawless nature, that the Ex- 
Oise Officers were acting under 8* 67 of the 
Excise Act (V of 1909 B.O.) ; that befpre they 
had tii|ie to do anything lawful or unlawful in 
-respect of any search, they were wantpnly 
assaulted by the acoused/and tj^t as there 
was no search, it could not be said that there 
was a search not in accordance witbllaw. 

A separate sentence should not be passed 
upon people convicted of rioting for the olSenoe 
which is specifically stated to have been the 
common object of the assembly, unless a speci- 
fic charge is laid against the individual mem- 
bers of committing such an ofienoe. Therefore, 
persons who are shown to have committed a 
separate offence under S«853, Penal Code, should 
receive a separate punishment, even although 
the common object of the riot was to commit 
that^ offence. Prakash Chandra Rundu v. 
Emperor, 15 Cr. L.J. 251»23 Ind.Cas. 203= 
41 0. 836 = 18 C.W.N, 918. 

HoiiMWOOD and Shabfuddin, jj. 

JLct Ylll of 1912 (Bengal, Bihar, Orlsea and 
Assam Laws). 

(1) 5s. 8, 8, effect of -^Honorary Magistrates , 
differences of opinion between, seUletiieni of 
— New Buie under Government Notifica- 
lion, 1906, if extends to Eastern Bengal — 
Bengal and Assam Laws Act (VII of 1905| 
repeal of, effect of — Crim, Pro. Code, 8, 16. 

In Eastern Bengal, the old notification under 
which a difference of opinion between two 
Honorary Magistrates forming a Bench is to be 
settled by the casting vote of one of them, 
namely, the Chairman, is still in force. 

The provisions of 8. 3 of Act Vll of 1912, are 
applicable to notifications which derived their 
force in the former Province of Eastern Bengal 
and Assam, from the Act of 1905. Utfal 
fihaikh y. Kiog-Emperor, 19 C.L. J. 92. 

Imam and Chapman, jj. 

(2) 8. 8. See No. 1, supra, 

3,-- Bombay Acts, 

Act XIX of 1838 (Coasting Vessels). 

(1) 5s. 4, 7, 13 — Certificate of Registry — 
Certificate in father* a name-- On father* s death, 
his son though joint and carrying on business in 
the same name must obtain new certificate, 

;Emperor y. Harldas lakshmidas, 15 Bom. 
L.B, 991=2 Bom, Or, 0. 161 = 14 Or. LJ. 
653 = 21 Ind. Oas. 898 = 38 B. 111. 8ee Final 
Part. 1913. Col. 28. 

(2) 8. 7. See No. l,^upra, 

(3) S. 18« See No. 1, supra, 

Aet 111 of 1888 (Bombay Gambling). 

8. 6— 8tatbiiieht that a person keeps a gaming 
house— Magistrate exercising powers under. 
Bee CBIm: Pao.^CODB. No, 6, 8 S.i:i.B. 66. 


3.^Bombay Acts--{0<mMed), ^ 

Act Y of 1879 (Land Beyenue Code). 

( 1 ) Ss. 189, X97--vMamtatdar holding enquiry 
relating to record of rights uqder— Whether a 
Hevenue Court— Sanction to proseo^eV Bee 
Cbim. Pro. Code, No. I70, 16li>m. L.R. 678. 

(2) 8. 197. See No. 1, supra, 

4, -^Burma Acts, 

Act I of 1899 (Burma Gambling). 

(1) 5s. 3, 6, 7 — 5. 303 of the Crim, Pro, 
Code--Common gaming house. 

Though the Inspector of Police should not 
have added any new items to the list of things 
seized at a search held under 8. 103 of the 
Crim. Pro. Code, held, that his doing so was not 
a breach which could invalidate the search. 

Though the profits of gambling were devoted 
to Club Premisea and not for the profit or gain 
of the Club, the place might still come under 
the definition of **oommon gaming house 
under 8.8 of the Act. Htaung y. KIng-Bm- 
peror, 7 Bur. L.T. 163 = 15 Cr. L.J. 523=94 
Ind. Cas. 885. 

TWOMEY, J. 

(2) S, 6. See No. 1, supra, 

(3) 8. 7— Presumption — Witnesses to search 
— ' Bespectable inhabitants,’ meaning of. See 
Crim. Pro. Code, No, 24, 15 Cr. L.J. 441. 

(4) S. 7. See Nos. 1 and 3, supra. 

Act Y1 of 1907 (l|^ma Village). 

5. 19 (1) — Conviction under — Necessary 
elements of the offence, 

To support a oonviotion under B. 19 (l),« 
Village Act, it is necessary to show that the 
accused had built their houses without the 
permission of the Deputy Commissioner and 
later than the year 1908 in which year the pre- 
sent Village Act came into foroe. King- 
Emperor y. Nga Nya, U. B. B. (1918), Srd 
Qr. 180 = 15 Or. L.J. 260 = 23 Ind. Oas. 209. 
Baunders, J.C. 

5, — ‘Madras Acts, 

Act Y of 1882 (Forest). 

(1) S. 21— Offence under— Applicability of 
8.79, I. P.O.— Belief of accused that he was 
justified in his act— Effect, 8ee PENAL CODE, 
No. 18, 16 M.L.T. 124. 

(2) 8s, 26, 53, fob— Offence compounded — 
Whether further proceedings can be taken 
against accused. 

The accused in this case was charged with 
an offence under 8. 26 of the Forest Act, This 
off epee being oompoundable, he paid a certain 
sum as compensation for the Forest authorities. 
Ou such payment, 8. 53 of the Act provided 
that no further proceedings shall taken 
against such person. Held, therefore, that on 
such payment the proceed logs in progtisi must 
lapse and the Magistrate had no juriidiotion to 
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Aei Y of 1888 (f omt)«--(Conelui{^4^ 

oonviottheacottfiedt Rt Nar,oyoaa PadayiM^hi, 
37 H. 28<;^15 Or.i:i.J, 680 » 35 Ind. Qas. 1008. 

(d) S. 58. wo No. 3j supra, 

(4) 8. 55. Bee No. 3, aupra, 

Jlot lY of 1881 (Madrae District Moniei- 
palities). 

(1) 8s lO-At 39-i4. 368 and ^80--^ Complaint 
by Secretary, withdrawal of ^Municipal 
Council^ Crim,. Pro Code, 8, 848. 

It is not open to a Munioipal Oounoil to 
withdraw a oomplaint duly instituted by the 
Secretary the Municipality under 8. 348 
of the District Municipalities Act (Madras). 
B. Paramananda Nadar y. Karunakara 
Doss, 15 Cr. L.J. 299 » 33 Ind. Gas. 507 « 37 
M.L.J. 617. 

SANKABAN NAIB and AYLING, JJ. 

(2) S. 33- A. See No. 1, supra, 

(3) 8. 268. See No. 1, supra, 

(4) 8. 280. See No. 1, supra, 

JLct Y of 1884 (Madras Local Boards). 

8, 81 (3) — Doors whether can be distrain* 
ed under — Doors not * moveable property * — 
General Clauses Act- Assault on the bill* 
collector — Conviction unagf 8, 853, LP,C, 
— Legality, W 

Doors ought wt to be distrained under B. 81, 
ol« (3) (i) of theluboal Boards Act, as they are 
^jot moveables. The bill-oollector, when he 
proceeded to distrain the doors, cannot be said 
to have been acting in the lawful discharge of 
any duty imposed on him as a public servant, 
and the conviction under 8. 353, I.P.G., for 
assaulting the bill>oolleotcr, is not therefore 
sustainable. E C. Ghinaswaray Plllay 
V. Chairman of the Arkonam Union, 16 M.L. 
T. 429 « 15 Cr.L J. 637 « 25 Ind. Gas. 837. 

Sadabiva Iyer, j. 

Beftrence 14 M. 467, 12. 

JLct 111 of 1888 (Madras City Police). 

(1) 88, 43, 46, 47 — Gambling’*^ Gaming 
materials found on premises — Presumption, 

T^ presence of cards, counters and so-called 
JmHdi boxes on the premises, is a strong pre- 
sumption that it is used as a common gaming 
house, and the owner of it when he makes a 
p)pD6i out of it is presumed to keep a common 
gempg house, and the persons present on the 
spot ar^ guilty of gaming, in the absence of 
rebutting evidence. Dcilfcaehari v* Emperor, 
15Gr. L« J. 408»331nd. Gas. 1003, 

WALL]® and Sadabiva ArYARi jj. 

M. 46.^ No* 1, si^a. 

f 


Act 111 of ^ (Mim^ Oity Mimlcipal). 

it) 8. el, framed 

—“Food,'* nwaning of^ Aerated watersr 
whether food. 

The term “ food " does not include “drinks’*' 
and, therefore, in the absence of a special 
inclnsion, a Exposing for sale serated 

waters unj^olesome and unfit for human 
oonBumpttil does not commit any ofience under 
by-law 177 framed unde S. 409 (19) of the 
Madras Oity Munioipal Act. Emperor y. 
P R. Oanapathy Iyer, 16 M.L.T. 585 » 26 Ind* 
Gas. 311. 

AYLING and fiAKNAY, JJ. 

(2) 8, 413— BttZo 5 of the rules framed bp 
Government under ^Application to Presi- 
dency Magistrate by counter-petitioner to 
declare that the inclusion of the petitioner 
as a candidate for the Municipal election by 
the President of the Madras Corporation 
was illegal^ Order of Presidency Magis- 
trate allowing the application — Whether 
revision lies to Bigh Court under 8. 439, 
Crim, Pro. Code or 8, 15 of the Charter 
Act, 

An application was made to the Presidency 
Magistrate by the counter- petitioner to declare 
that the inclusion of the petitioner as a candi- 
date for the Munioipal election by the Presi- 
dent of the Madras Corporation was illegal 
under Rule 5 of the rules framed by Govern- 
ment in pursuance of the powers given to them 
by S. 418 of Act HI of 1904. The Magistrate 
allowed the application. Held, no revision lies 
against the Magistrate's order, either under 
S. 439, Crim. Pro. Code, or under S, 15 of the 
Charter Act. 

The Presidency Magistrate in the particular 
instance is not a Court subject to the appellate 
juiisdiotion of the High Court. He is in the 
position of a referee between the President and 
the candidate. The rule declares his decision 
to be final. 

When (^t^ast-judioial funotions are delegated 
to an officer whose decisions are ordinarily 
subject to the revisional powers of the High 
Court, be is not with reference to the delegated 
power necessarily subject to the High Court's 
appellate or revisional authority. In re 
Vijlyapaghayulu Plllay, 16 M.L.T. 138 •*>27 
M.L.J. 227 » 15 Cr L J. 593«35 Ind. Gas. 845. 

. AYLING and SESHAGXBI IYEB, JJ. 
Re/erences:— 11 M. 26 ; SOM. 326 ; 23 M.L.J. 
591; 26 M.L.J. 686; 31 B. 279 ; 38 0.647; 
(1892) 1 Q.B. 431 (447, 148), B, 

Act 1 of 1908 (Madraa Eitatea Land). 

® ■ 

(1) B. 12— Tenant cutting trees on Jirayati 
land after execution of Kadappa — ^No theft. . 
See Penal Code, No. 4, 15 Or. L.J. 586. 

(2) 8b. 73, 212^PenuI prou|4jd»t8 not eeeMe^ 

' ; ::«iw— Penal Code , . 8. ' ' ' • ' 

The penal proyisione of the ^ ilstatce 14^ 
Act 1 of 1908 are in at^iltioa ^o, an^ hot in 
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5.*— Af«<lr«s Acis— (ConoluApil). 

lot 1 of 1908 (XadFaiBttoteiIiftnd)--^(C2d.). 

Bubeitituiion for, those oontaiiied in the Indian 
Penal Oode. Where, therefore, ah act is an 
oBenoe under the Penal Oode, but not punish* 
able onder the Estates Land Aot, the accused 
can be tried for it. /n re SiYanapandia 
Thevan, 15 Or. LJ. 395 >4 28 la4 Oas. 508. 
TYABJI, J. 

(8) S. 163. See No. 4, infra, 

(4) Ss, 212, 163 — Landlord and tenant-- 
Decree tor ejectment. 

Where a landlord has obtained a decree for 
ejectment against the ryot prior to the coming 
into force of the Madras Estates Land Act. the 
tenant cannot be prosecuted and convicted 
under S- 212 of the Madras Estates Land Act 
for being in possession of the land without the 
landlord’s consent. That section would apply 
only if the decree oould be treated as one passed 
under S. 163 of the Act. Prati Appala Raju 
Y. Motharaju Surpa Raju, (1914) M.W.N. 
396 = 27 M.L J. 676 = 15 Or. L.J. 620 = 26 Ind. 
Gas. 626. 

SANKABAN NAIR, J. 

(5) S. 212. See No. 2, supra, 

6,—N,W,P. Acts, 

Aot 1 of 1891 (U P. Water Works). 

46 (a)’Supply of water for domestic 
purposeS'-^Repairtng a house not a domestic 
•purpose — Oonstruciion of statutes. 

The Municipal water used for repairs of a 
house is not used for “ domestic purposes.” 

A provision in an enactment imposing penalty 
must be construed strictly. 

8. 46 (a) of the Water Works Aot does not 
impose any penalty on the person on whose 
behalf, but without whose knowledge and 
sanction, the Municipal water is used for the 
repairs of a house. Sat Narain Prasad v. 
King-Eroper^r, 12 A.L.J. 288 = 15 Or. L. J. 
291 = 23 Ind. Gas. 499. 

Rafiq, J. 

Act 1 of 1900 (U. P. Municipalities). 

(1) Disobeying a written notice— Validity of 
•notice contested on the ground that it is 
not a lawfully issued notice— Magistrate — 
Duty of, 

S. 152 of the Municipalities Aot is no bar to 
tbe accused setting up t)g)6 defence that thp 
notice was not lawfully issued by the Board, 
and the Magistrate enquiring into it was bound 
to oall upon the prosecution to produce evi- 
dence to show that ft was a notice lawfully 
issued by the Board or by the authority of any 
person to whoni the powers exeroisable by the 
Board as a wh<^^ ^4d been lawfully delegated. 
Hazarl Lal i^. Klng Bntperov, 13A.L.J. 312 
“36 A. 297 -eld Or. L. J. 674-26 Ind. Oas. 

m, 

PlGGOTO^;!. 

8 Or. 


Acis^lOontinued), ^ 

&et I of iNd (V.F. lfaiiieipoliiiM)-(Conil(j.). 

(2) Sb. 87, 88 147*--i>«si^dien«e of notice, 

under one seciim—ProBetmiion iui^r ano* 
ther— Legality of notice tg tnakj eonstruc* 
tion— Construction after Effect of. 

Where a notice is issued by ihe Board under 
S. 88 but not under 8. SI, there can be ho pro- 
secution under B. 87. ^ 

Where a person applies to the Board for per- 
mission to build, and on notice not being taken 
of that applioation. he sends a written reminder 
to the Board and after 15 days of the receipt 
by tbe Board of that reminder makes the 
oonstructinn complained of, held that the Board 
should be taken to have sanotioned the oon* 
structioD and there can bo no prosepution of the 
anplicant under 8. 87 (5). Rahi Math y. 
Municipal Board of Muttra. 12 A.L. J. 740. 
Banerh, j. 

(3) Ss, 87 and H7— Addition of Masonry 
edging to a kutoha chabootra-— 
alteration. 

The addition of a masonry edging to an 
already existing kutcha chahootra wbioh causes 
no change in its shape or situation is not a 
material alteration of the chahootra ^ and no 
previous sanction of the Municipal Board is 
necessary for such alteration. 

Held also that no one oan be convicted of a 
possible odenoe wbioh he might perhaps oom- 
mit in future in, regard to tbe Municipal Bye- 
Laws. Radha Hallabh y. Klng-Emperop, 12 
i A.L.J. 227 = 16 Or. L.J. 240=23 Ind. Gas. 192, 
Rafiq, J, 

(4) 8. 88. See No. 2, supra. * • 

(5) 8s, 133, 168 — Resolution of Municipoftity 
neither published nor sanctioned as required by 
8. IBZ— Breach of such resolution^ whether 
punishable, HarSaranDas y. Emperor, 14 
Gr. L.J. 676=21 Ind. Gas. 176. Bee Final 
Part, 1913, Col. 35. 

(6) 8, 1^7— Disobedience of notice — Prosecu* 
Hon for continued disobedience. 

After a conviction under S. 147 of the Muni- 
oipalities Aot, the pernon oonvioted cannot 
challenge the correctness of the oonviotion and 
show the illegality of the Board’s notice as 
often as he is prosecuted for oon tinned disobe- 
dienoe of the o rder cfl the Gourt. Sltal Pavshad 
Y. The Municipal Board of Cawnpope, 19 A. 
L.J. 696 = 36 A. 430=16 Or. L. J. 571-96 Ind. 
Gas. 823. 

GHAMIEB, J. 

(7) 8. 147. See Nos. 2 and 3, supra. 

(8) Ch, VII, 8, U7— Prosecution for dmjbe* 
^ dience of notice— Validity of the nofloe to 

he considered. 

No one oan be oonvioted of disobedienee 61 a 
written notioe of a Munioipal Board lot 46iaoli- 
tionof certain construotiohs^ unlesa 
is satisfied that what he had ia a 

notice lawfully issued by the Boatd^ W tllb 
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6.-^N.W.P. ActB--(Oa^ludedi. 

let I of 1900 (U P. ManlolpallUM)-(ConcZ(2.C 

powent oooferred upon it by tbe Manioipalities 
Act. Ktng-Binperor T. Piava^JLli, 12 A.L.J. 254 
-36 A, 185«16 Or. L.J. 377«23 Ind. Oag. 745. 

BYVAS ap^PlGGMDTT, JJ. 

B^f^rencu O.C. 29 ; 20 A. 501, JB. 

(9) S. 168. See No. 5, supra, 
kct 11 of 1911 (Motor Yehiclet) . 

8. 13 (6) — * Employs.* msaning of — License 
to driot a motor. 

Held, that tbe 'employs* as used in S. 18 (b) 
of tbe Motor Vehicle Act illoi 1911) means 
* has* or ' retains’ in his employ and not 'takes 
into his employ.’ 

Held further^ that the section provides impri- 
mis for the case of a man who at the time in 
question is driving a Motor Vehicle without a 
license, and therefore clearly refers to the case 
of a license in force at the time of such driving. 
Mahammad All Mahammad Khan v. King- 
Emperor, 17 0.0. 3ll«>15 Or. L.J. 677«26 
Ind. Cas. 1005. 

KENDALL. J.G. 

7.— Piifl/Jh .4 CIS. 

Act XYIII of 1884 (PanJab Goarts). 

(1) S. 13 — Chief Court’s power of superint- 
endenoe over orders of Criminal Courts See 
ACTXVIll OF 1879 iLEGAL PRACTITIONERS), 
No. X, 18 P.R. 1914 (Or.). 

(2) 8. 33— Power of Superimendenoe— Whe- 
ther enlarges pot?§r of transfer under S. 526, 
Orim. Pro. OodH See Crim Pro. CODE, 
]JoT 408. 6P,R. 1914 (Or.). 

Act III of 1911 (Punjab Municipal . 

(1) 8s- 219 and 221-^ Disobeying orders which 
are not in themselves preoise — No offence. 

Held, that unless a Municipal Committee 
itself passes a precise order the extent of which 
cannot be dodbted, no offence committed 
by disobeying sqph an order or doing anything 
against it. Plitili Singh y. The Grown, 2 P.W. 
B. 1914 (Cr.)»5 P.L.R. 1914»15 Gr. L.J. 191 
»22 Ind. Cas. 767. 

JOHNSTONE, J. 

(2) S. 221. See No. 1, supra, 

V- 

let T of 1912 (Oolonlcation of OoTornmeot 
Land.). 

8. 88— Omi<»on to do a thing lohether an 
iffenee—Oonstruelion of Petuil Acts— Retroi- 
^tive effsct. Hiraa Bakhih «. Crovo, 26 P. 
B. 1918 (0i.)-9l P.L B. 19i4.=>16 Cx. L.J. 146 
•■88 P.W.B. 1914 (Cr.)-32 Lid. Oas. 722. 
Bee Final Part, 1918, Ool. 87. 

Xetloaable Claim. 

Farohasa oI« by pleader— Prbfemional mie* 

Ibidaot. 8 m FZAASBB ABD OiaBMI. No. 2, 


Additional Jadgo* 

Whether subordinate to District Court— • 
Appeal from decision of Additional Judge where 
lies. Sea ACT III OF 1907 (PROVINOIAIi 
INSOLVBNOY), No. 2, 12 A.L J. 1105 (F.B.). 

Admission. 

Admissions to police officers — Rvidehtiary 
value— Distinotion between admissions and 
confessions. Bee EVIDENCE AOT, No. 10, 41 
C. 601. p 

Aerated Waters, 

(1) Aerated waters whether ' food ’—Exposing 
unwholesome ee rated waters for safe — ^Whether 
punishable. See AOT III OF 1904 (MADRAS 
City MUNICIPAL), No. l, 16 M.L.T. 585. 

Affidavit. 

Attorney if can make affidavit in answer to 
rule ag^iinst him under Court’s disciplinary 
powers — Liability for false statement in affi- 
davit. See Grim. Pro. code, No. 156, 15 Or. 
L.J. 49 (8.B.). 

Afghans. 

Afghan soldier enlisted in the Indian Army 
—Murder committed by him at Canton- 
Jurisdiction of Court at Honkong to try him — 
Consent of Amir of Afghanistan to exercise of 
jurisdiction if can be implied. See FOREIGN 
Jurisdiction act (l890i, No. i, 18 o.W.N. 
705. 

Age. 

Murder — Evidence purely oiroumstantial— 
Sentence of death or transportation for life— 
Legality— Age of accused also to be takeu into 
account in imposing sentence. See CIRCUM- 
STANTIAL EVIDENCE, No. 1, 16 M.L.T. 585. 

Appeal. 

(1) Appeal in criminal cases--Duty of appel^ 
late Court. 

Where it appeared from the judgment of the 
Sessions Judge in appeal that he practically 
called' upon the appellants before him to estab- 
lish to his satisfaction that the fffst Court had 
come to a wrong finding ; 

Held, that this was not the standpoint from 
which an appeal in a criminal case was to be 
approached. In an appeal from a conviction 
and sentence, it is for the appellate Court, as 
for tbe first Court, to be satisfied affirmatively 
that the prosecutiou case is substantially true 
and that the guilt of the appellants has been 
established beyond all reasonable doubt. Kah- 
ohan Mullik v. King Emperor, 18 O.W.Nt 
1215»I5 Or. L.J. 6^-26 Ind. Cas. 134. 
SHARFUDDIN and TBUNON, JJ. 

(2) Order under S. 2, fot XIII of 1859-No 

appeal. See AOT XIII OF 1859 (WORKMEN’S 
Breach OF Contract), No. 10,18 O.W.N. 
1271. ♦ 

(3) Appeal from decision of AddHiRURl Jsdge 
whether lies to District Court or lEPigh Court. 
See AOT III OF 1907 (FEOVINiCllAL INBOL* 
VENOY), No. 2, 12 A.i4.J« 1105* 
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Ap^I— (Oi^It<dM0> 

(4) Applioation uking m Manrif to taka on- 
i&inal action hinudf against a person— Sano- 
tion to proaeonte-^Appaal to Distriot 7ndge. 
Baa Cbim. Pbo. OODB.No. 8A9. 13 A.L.J. 
684-15 Or. LJ. 576. 

Admission of additioonl svideooe in 
appfals—Powers of Oourfe, See CBIM* PRO. 
tOODE, No. 239s 36 M.L.J. I60r 

(6) Appellate Oonrt inoompetent to refer to 
the Chief Court a case in which appeal lies to it. 
See Grim. Pro. Code, No. 66, 7 P.W.B, 1914 
(Or). 

(7) Demeanour of witneBses noted by Oourt 
—Duty of appellate Court. See GRIM. PRO. 
CODE, No. 29i, 135 P.L.B. 1914. 

(8) Letters Patent appeal— Order of single 
Judge of High Oourt refusing to interfere under 
;Ss. 485, 489, Crim. Pro. Oode, iu revision — 
Appeal— Grounds for interferenoe in— Disore- 
tioo. See GRIM. PRO. OODE. No. 120. 16 M. 
L:T. 230. 

(9) Several persons oonvioted at one trial— 
Different sentenoes — Bight of appeal. See 
Cbim. Pro. Code, No. 804, 15 Gr. L. J. 37i. 

(10) Bemand by Appellate Court for additional 
evidence and fresh finding — Legality. See 
CBIM. PRO. Code, No. 315,(1914) M.W.N. 778. 

(11) Appellate Court not dismissing an appeal 
summarily— Appeal how to be disposed of— 
power to refer to High Oourt question of law 
arising in appeal. See CBIM. PRO. CODE, 
No. 311, 7 L. B. B. 261. 

(12) Distinction between right of appeal 
against acquittal and right of appeal against 
conviction. See LETTERS PATENT (N.W.P.), 
No. 1, 12 A.LsL 231. 

Appeal against Acquittal. 

(1) Public Prosecutor’^Legal Remembrancer 
cf Bengal, appeal Government of Behar and 
Orissa-^ Acquittal, order of'^Crim. Pro, Code, 
8. 417. Emperor v. Gaya Proiad, 18 C.L.L 
619»18 O.W.N. 279-22 lud. Gas. 190-15 Cr. 
L.J. 46»4h C. 425. See Final Part, 1913. 
Col. 39. 

(2) Order of acquittal passed after cross- exa- 
mination of proseoution witnepses subsequent 
to framing of charge— Appeal by Government 
against acquittal — Powers and duties of the 
High Court. See Grim, Pro. CODE, No. 246, 
18 O.W.N. 666. 

(3) Order of acquittal— Beferenoe by District 
Idagistrate— Bight eg appeal against acquittal 
—Revision— Practice. See Obim. Pro. CODE, 
No; 838, 12 A.L.J. 255. 

/Appeal to Privy Gcjanoll. 

(1) Praetice^^Special leave to oppsaZ— Cru 
vUnglprocHdinga* 

It would be*against the constitutional duty 
of the Privy Oouacil to^^^^a^ the position of 
a Court of Ovlmioal Appeal. The Privy Council 
can only where they find that what 

ihii been done has been groeely oohtrar^ to the 


Appeal to Privy ftonoonHOoneZtgZ^ 

fprms of jnstioe or*violates fundamentarurln* 
ciples. Oaufge Btaaiiton Clilfnrd v. TheElng- 
Emperor, (I914l M.W.N. Ii-16 Bom. L«lt’ I 
«19 0iL.J, 1()7-18 C.W.NlW4-|2 A.L J. V6 
-16 ML,T. 84-7 % 

Gas. 496-15Cr. L.J.144-2|h>m. Or. Gas. 173 
-41 0.668(P.C.). 

LORD ORANCELLOB, LORD MOULTON, 
LORD Parker and Lord SuMNERi 

^ (2) Leave io appeal to Privy CowweiZ— Deci- 
sion of third judgn on reference — Calcutta 
Lettera PaUnU lb65, cl, 41, Ataur v. Kleg- 
Emperor, 18 C.L J 121-14 Cr. L. J 672—21 
Ind. Cas. 913. See Final Part, 1913, Col. 89, 

(8) Leave to appeal to the Privy Council in 
criminal cam, token may be giv*'n^2nvaaion of 
liberty and just righta of a cifisen— .£7m6rsrie«* 
men t-* Criminal and Civil liability, diatinction 
between — Costa against Croum in Criminal 
appeal, Louie Edouard Lanier V The King, 
18 O.W.N, 98-26 M.L.J. 1-15 Or.L.J. 305- 
23 Ind. Cas. 657 (P C.). See Final Part, 1913, 
Col. 40. 

(4) Privy Council when will interfere with 
order in criminal case. See FOBEIQN JURIS- 
DICTION ACT (1890), No. 1, 18 C.W.N 706. 

(5) High Court’s power to grant leave to 
appeal to Privy Couuoil against order under 
cl. 10 of Letters Patent— Order granting leave 
whether may be reviewed at instanoe of Public 
Prosecutor. See LETTERS PATENT (CAL- 
CUTTA), No. 2, 16 Or. L J. 52. 

(6) Practice of Privy Council in interfering 
with criminal .trials— Misdirection to Jury when 
sufficient for interference by Privy Council, 
See Penal Code. No. 164| 18 0 W.N. 786, 

# 

Arbitrator. • 

Offences under Ss. 193,471, 1.P.C., commit- 
ted io proceedings before arbitrator— Sanction 
to ptoseoute whether necessary. See 0BIM« 
Pro. oode, No. 156, 8 P.B. 1914 iCr,), 

Arms. 

What are ’Arms.’ See ACT XI OF 1678 
(ARMS), No. 1, 15 Or. L. J. 685. 

Arms Act. 

See ACT XI OF 1878. 

Arrest. 

Civil warrant not addressed to bailiff by name 
— Arrest— Legality? See PENAL OODE, No, 68,. 
16 Cr. L J. 439. 

Assam Labour and Emigratioii Act. 

See Act VI OF 1901, ^ 

Assesiero. 

Verdict of assessors in answer to questioiii 
by Judge— Propriety. See PENAL CODS, 
No. 118, 18 O.W.N. 498. 

Attempt. 

Definition of * attempt/ See PENAL CODE, 
Nob, 142 and 150. 18 PkW.IL 19H |0f;4| ahd M 
EB. 1914 (Ct,), 
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Attorney. ^ 

(t) L$tters Patents cl io — AtMney--- Strike 
ing attorney* 8 name off the rolls-^Mule, service 
oj— -Practice- Grinds, copy of, to be served on 
attorney ,per8onally-^ Sufficient time to be given 
—Disdpliliary action against attorney— Mis- 
conauct of attorney^ by whom to be brought to 
Court's notice — Verification, importance of— 
Suspicion not enough to justify disciplinary 
action, la re an Attorney, U Cr. L J. 305 = 
19 Ind. Ga8. 993=41 G. 118 (S.BO* See Final 
Part, 1913, GoL 41. 

(2) Proceedings under cl. 10, Letters Patent 
Attorney proceeded against — Attorney if can 
make affidavit in ansv^er to rule against him 
under Gourt’s disoiplinary powers-— Liability 
for false statement in affidavit. See Cbim. 
Pbo. Code, No. 156, 15Cr. L.J. 49. 

Autrefois Acquit. 

(1) Plea of— Validity. See Crim. PRO. CODE. 
No. 802. 18C.W.N. 723. 

(2) Application of doctrine of — Burden of 
proof. Bee PENAL CODE, No. Sl-a, 15 Cr. L, 
J. 672. 

Ball. 

(1) Suicide by accused — Liability of sureties 
—T^iether bail bond liable to forfeiture, 
YIJiaraga¥alu Kaidu v. Emperor, 13 Or. L. 
J. 694 = 16 Ind. Gas. 332 = (1913) M.W.N. 77 = 
26 M.L.J. 63=37 M. 156. See Pinal Part, 

1912, Ool. 25. 

(2) Discretion as to granting bail. See PENAL 
CODE, No. 164, 18 C.W.N. 785. ' 

Bench of Magistrates. 

(1) Bench of Honorary Magistrates — Presence 
at every hearing of each Honorary Magis- 
trate deciding a case, necessity of. 

Held, that it is not neoessarv to validate a 
judgment of a Bench of Honorary Magistrates 
that each Honorary Magistrate who decides the 
oase must be present at every hearing when the 
evidence is heard. Indar Dot v. King-Bmperor, 
17 0.0. 142 = 15 Cr. L.J. 616 = 24 Ihd. Gas. 
604. 

STUART, J.O. 

References :— 20 C. 810; 23 C. 194; 18 M. 
394 ; 21 M. 246, R. 

(2) Bench of Magistrates--%Difference of opi- 
nion between Chairman and colleague— Casting, 
vote of Chairman — District of Paridpur — 
Notification in force in 1905— Whether still in 
force in Faridpur — Bengal, Bihar, Orissa and 

8, 8. Ultaf 

Sheik V. Emperor, 14 Cr. L.J. 634 = 21 Ind. 
Oas« 1004=18 C.W.N. 384. See Final Part, 

1913, Col. 42. 

(8) Absence of some of the Bench from later 
stages of a trial"~Ef(eot. See Qbim. PRO. 
Code, No. 6, 16 Or. L. J. 649. 

B^gal and ApipBi Lavs Act. 

BeeBENSAli ACT VII OP190^- ^ ^ • 


Bengal, Bihar and Orissa and Assam Lawn 
Act. 

See Ben. Act VIII op 1912. 

Bengal Ezoise Act. 

See BEN. ACT V OF 1909. ^ 

Birds. 

Whether birds can bh subject of theft. See 
PENAL CODE, No. 110, (1914) M. W. N. 168, 

Broker. 

Money entrusted to broker — Broker to bear 
all loss— Whether broker liable for oriminal 
breach of trust. See PENAL CODE, No. 122, 
15 Cr. L J. 462. 

Buddhist Law. 

1. — Maintenance. 

2. — Marriage. 

1 .—Maintenance. 

Validity of marriage of a Chinese Buddhiut 
with a Burman Buddhist — Right of wife to 
maintenance. See GRIM. PRO. CODE, No. 360, 
7 Bur. L.T. 71. 

2.— Marriage. 

(1) Custom — Karens — Marriage — Match- 
making— Cock and hen eating— Buddhist 
Law — S. 488, Crim. Pro, Code, 

The Nat-worshippii.g Karrns have peculiar 
marriage ceremonies of their own. A match- 
maker brings the parties together ; the man 
goes to the woman’s bouse if the parties were 
not married before ; but the woman may go to 
the man’s bouse if he is a widower. A oock 
and hen eating would apparently complete the 
ceremony, but if the parties profess Buddhism, 
though Karens, they may marry according to 
Buddhist Law. Mg. Saw Tu ¥. Ma Sa Ma, 
15 Or. L.J. 590 = 25 Ind. Gas. 342. 

HARTNOLL, J. 

(2) Validity of marriage of a Chinese Bud- 
dhist with a Burman Buddhist — Eight of wife 
to maintenance. See CRIM. PRO. CODE, 
No. 360, 7 Bur. L.T, 71, 

Building. 

What is a — Open space surrounded by a fence 
whether a - . See PENAL CODE, No. 150, 24 
P.R. 1914 (Or.). 

Burma Village Act. 

See Burma act VI op 1907. 

* 

Calcutta Muoicipal Act. 

Bee BEN. ACT HI OP 1899. 

Galoutta Police Act. 

See BEN. ACT IV OF 1866. 

Charge. < 

(1) Defective charge when immaterial. See 
Penal Code. No, 167, 20 P.W.I^. 19U (Cr.). 

(2) Charge of house-breaking with intent to 
oomihit theft— Different object proved-^Neees- 
sary that charge should be alterPd^^Kctioe to 
accused. See CfilM. PBO. OODE, No. 268, 15 
Or. L.J. m 
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Churler Act. 

(1) S< 15— Application to Presidency Magis- 
trate by oouater-petitioner to declare that the 
inolusioo of the pefeitioner as a candidate for 
tbe Municipal election by the President of the 
Madras Corporation was illegal ~ Order of Presi- 
dency Magistrate allowing the application — 
Bevision whether lies. See AOT III OF 1 904 
<Madras City Munici3pal), Mo. 2, 16 M.l. 
T, 128. 

(2) S. 16— Grim. Pro, Code, Sa. 146, 144 — 
Possession given to a person with consent of par- 
ties -Nature of — Order under 8. 146, Grim. 
Pro Code- High Court’s power to interfere. 
See Crim. Pro. Code, No. 96, 26 M.L.J. 208. 

Cheating. 

Evidence of previous and subsequent con- 
duct of accused— Admissibility — Promise to do 
something in future, whether amounts to — . 
See PENAL CODE, No. 340, 269 P.L.R. 1914, 

Cbhaohh People. 

Blood stains and injuries on the persons of — 
Value of evidence. See EVIDENCE ACT, No, 6, 
8 P.W.R. 1914 (Cr.). 

ChhavL 

What is “Ohhavi.” See ACT XI OP 1878 
(ARMS). No. 6. 1 P.W.R. 1914 (Cr ). 

Child. 

Child witness — Failure to administer oath — 
Evidence whether inadmissible. See AOT X 
OP 1873 (OATHS), No. 1, 15 Cr. L. J. 161. 

China and Corea Order in Connell, 1904. 

Arts. Ill, V, XXXV— Jurisdiction over 
foreigners and British protected persons (Afghan 
sepoys)— English rules of evidence how far 
binding on Supreme Court at Hongkong. See 
FOREIGN JURISDICTION ACT (1890), No. 1, 
18 0.W.N. 706. 

Circumstantial Evidence. 

(1) Murder'- Evidence purely dtcumsianiial 
— Sentence of death or transportation for 
life^Legality—Age of accused also to be 
taken tnA) account in imposing sentence. 

Per Aylingt J , — Where the Court is satisfied 
beyond reasonable doubt, of the guilt of the 
accused, the fact that the evidence is circum- 
stantial and not direct is not a factor which 
should perse affeot the seutenoe (a). 

There is no unwritten rule or principle stand- 
ing in4he way of the imposition of a death 
sentence in oases where the evidenoe is purely 
oiroumstantial, « 

Age of the aooused is undoubtedly a point 
which no Court should leave out of oonsideration 
in determining the sentence to be imposed. 

The substitatioQ o9 a death sentence for one 
of transportation is a measure which must 
always be undertaken with reluctance. 

Per Kumarasmami Sosfri, J.— A oonsidera- 
liion of the species of evidenoe on which the 
guilt of en accused is found should not of itself 
determine the nature of the sentence (6), And 
the Ooutt is ^ot bound in evei^ oaee to pass 


» Circamitantlal Evidenoe— (Conc^2t<de(2)* 

the lessei; sentenoe when thp evidenoe i<9 oir* 
oUmsta^tiai* Oircan^tantial evidence, tike aiiy 
other, must in evAry case be teeted and weighed, 
and prevail or not by its own inherent praviD|g 
force, 

The age of the aooused is a fact that might 
well be takSn^ into consideration in determiinag 
what senfenbe is to be passed in oases of mur- 
der (c). Moniandi v. Empepor, 16 M.L.T. 536v 
AyLING and KUMARASWAMI SASTRI, JJ. 
Refer^ences (a) 2 Weir 736, B. (6) 13 M# 
426, R. (c) 11 C.W.N. 904, B. 

(2) Proiiumption of innooenoe in favour of 
aooused— When rebutted. See EVIDENCE, 
No. 4, 7 S.L.R. 109. 

(3) Nature of. See EVIDENCE, No. 3, 15 
Cr. L.J. 293. 

(4) Murder— Value of — Unsatisfactory evi- 
dence of the identification of the body — Effect, 
See Murder, No. 3, 40 P.W.R. 1914 (Or.). 

City Municipal Act (Madras). 

See Mad. ACT III OP 1904. 

Civil Law. 

*■ 

Principles of, when applicable to Criminal 
cases. See PENAL CODE, No. 140. 269 P.L. 
R. 1914. 

Civ. Pro. Code (1908). 

(1) 8. 114, 0. 47. r. 1— High Court’s power 
to grant leave to appeal to Privy Council against 
order under ol. 10 of Letters Patent — Order 
granting leave whether may be reviewed at 
instance of Public Prosecutor, See LETTERS 
PATENT (Calcutta), No. 2, 16 Cr. L.J. 62? 

(2) B. 115— Small Cause Court directing pro- 
secution of a person under S. 476, Crim. Pro. 
Code— Revision— Powers of High Court, See 
Crim. Pro. Code, No. 355, 17 0.0. 25. 

(3) S. 115— Interference in revision when its 
effect will be to perpetuate wrong order — Dis- 
missal for default— Restoration— Revision, Bee 
Crim. Pbq. Code, No. 167, 15 Or, L.J. 71. 

(4) 0. 47; r. l. See No, 1, supra. 

Coasting YeBBels Act. 

See BOM. AOT XIX OP 1888. 

Cocaine. 

Illicit possession of— Burden of proof. See 
AOT V OP 1909 (Bengal Excise), No, 3, 16 
Or, L.J, 262. ||| 

Colonization of Government Lands Act 
, (Punjab). 

I •gee PUNJAB Act V OP 1912, 

i * ' ' 

OommiSBlon. 

Ta .examine complainant who la a par- 
danaahin lidy, whether xuay be toned. Sea 
Obim:« Pbo. Code, Mo, 154, 16 Cr.Ii.J. 348. 
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Coroinitnieot^ 

(1) Commitment to Seeeionn ^ Ma^troU^ 
power of-^Magibtrate*a heluf o&ee i$ not fit 
for < ommitment^bucharge of aceueed. fihali« 
sad y. Bmjieror, X4 Or. L J. 49l«i901nd.0a6. 
747 « 12 AlliJ. 160. See Final Fart, 19l8i, 
Ool. 44. 

(2 } Oommitment order when may be quasbed. 
See Gbim. Pro. Code, No. 206. 7 Bor. Im T. 
26. 

(3) Gonviotion— Subsequent commitment to 
Sessions^-Legality. S^e OBIM. PRO. CODE. 
No. 284, 16 Or. L. J. 188. 

(4) Trial under 8. 854, I.P.O.— Proseoution. 
and defence witnesses examined and oross- 
examined— Accused committed to Sessions on 
charges under 8s. 876 and 611. I P.O. — 
Legality. See GRIM. PRO. GODE, No. 263, 16 
Or. L.J. 366. 

(6) Reasons for oommitment to be recorded 
by Magistrate. See GRIM. PRO. CODE, No. 195, 
8 S.L.B. 23. 

(6) No evidence to justify commitment— 
Accused entitled to acquittal— High Court will 
not quash such commitment. See CRIM. PRO. 
Code, No. 203, 27 M.L.J. 593. 

(7) Power of Magistrate to commit to sessions 
after summoning and examining defence 
witnesses. See Gbim.PRO. CODE, No. 201, 15 
Cr.L. J. 704. 

Companies Act. 

See Act VI OF 1882. 

Sea ACT VII OP 1913. 

Company. 

Liability *of limited company to be oonviot- 
e^and punished. See PENAL CODE, No. 154, 
16 Cr-L.J. 837. 

Compensation. 

Oomplainant unable to recover substantial 
compensation in Civil Court— Bight to oom- 
pensation under S 645 (5), Grim. Fro Oode,, 
and for prosecution expenses. See PENAL 
CODE, No. 6, 16 Or. L. J. 555. 

Complaint. ^ * 

(1) Complaint dismissed once— Subsequent 
complaint by another complainant on the same 
facts— Same tribunal — Different incumbent — 
Enquiry ordered by the High Court. See 
GBIM. Pro. CODE, No. 826« 12A.L.J. 106. 

(2) Complainant absent — Order saying that 
case was * struck off '—Legality and effect of 
order — Sanction to prosecute for false com* 
plMnt— Necessity for Baoption of Courts in case 
oIh complaint. See GRIM. PRO. CODE, 
Nof960, 17 0.0. 18. 

(3) Jurisdiction of Magistrate to aummon 
persons not named in the — Meaning of * comt. 
plaint ’ and ** complainant.’' See tbiM. PRO. 
CODE. No. 2, 18 C.W.N. 921. 

(4) Complaint— Facts oonstituting ofienoe— 
PiCflonal knowledge of complainant — ^ Not 
neoeraary. Beg OrIM. PRO. CODE, No. 149, 7 
S.L.B.77. 


I* Coniplaiiit--'(Cafieftcri€d). 

(5) Complaint before District Magistfater^ 
Transfer for inquiry without examining oom- 
plainant— Irregularity. See Grim. Pro. CODEr 
No. 160, 8 B.L R. 21. 

(6) Statement that a person keeps a ga||i^g 
house— Issue of search warrant and arrest of 
oertain persons 4 ii|||poQ 8 ljqueno 6 of the statement 
—Whether statement amounts to complaint. 
See Grim. Pro. code, No. 6, 8 S.L.B. 66. 

(7) Disobarge without judicial investigation 
into the merits of the oomplaint — Inquiry into 
the same charge on a second complaint. Sec 
Discharge, No. i, 17 O.C. 273. 

Gompoondahle Offence. 

(I) Offence compounded — Proof of compound- 
ing not necessary. See Orim. PRO. CODBr 
No. 278, 16 Bom. L.B. 939. 

Compromise. 

Oom promise effected out of Court by parties 
pending hearing of rule issued by High Court, 
if can be given effect to under 8. 845. Grim. Pro.. 
Oode. See CRIM. PRO. CODE, No. 277, 18 
O.W.N. 1212. 

Confessions. 

(1) Confession made before prosecution wiU 
nesses out of Court and not recorded by 
Magistrate^ weight of’-Penol Code, S. 218 
— Pay sheets drawn up in Railway (fficest 
whether a “ record ” — Accused sentenced by 
Magistrate under two offences, one of which 
was exclusively triable by Court of Nes- 
sions- Sentence undereach offence notspe* 
cified— Objection as to irregularity and 
want of jurisdiction verbally taken for first 
time before Bigh Court — Apportionment 
of aggregate sentence — Conviction and 
sentence t setting aside of. 

There is nothing in law to prevent a Court 
acting upon extra* judicial confessions made by 
the prisoner to prosecution witnesses out of 
Court and not recorded by a Magistrate. Such 
confessions may be, though cautiously, consi- 
dered by the Court. 

A pay-sheet drawn up in a Railway Office 
and setting out certain sums as due by the Rail- 
way to oertain coolies described as working in 
a special gang, is a record within the meaning 
of 8* 218, Penal Code. 

. Where a person was charged before a If agis- 
trste of two offences, one of whioh was ezotu-^ 
sively triable by a Court ^pf Sessions, and the 
Magistrate awarded an aggregate sentenoe with- 
out specifying any particular sentenoe awarded 
in respect of each of the offenoes, the High 
Court, on objection as to tthe irregularity and 
want of jurisdiction being verbally taken for 
the first time before it, apportioned the sen tenoer 
between tbe two offences and cBet aside the 
oonviotion and sentenoe in mpeet of tbe offence 
exolufdvely triable by a Clouft of ketone. 
Xtarl JIal v. MmpAWi 15 Or. L.J. 502«>94^ 
Ind. Gas. 5^, ■ 

■ '■ 'iaHMAT, jwo.' 
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OonfeiiioBB— (Conim«ed)« 

(*i) Praciic 0 ^C(mfesaion$ of Boms of ih» accus- 
td^Trial with o</wr«— Proceduro io be 
adopted^ 

Gk»tita of the aooased pleaded gailty to a 
ohi^gi^ of daooity brought against them aod 
oth^ persons jointly tried with them. The 
Judge did not record theii^ ooiMiiolion but went 
on with the trial till the end. HeZd, that the 
Judge had committed an irregularity, inasmuch 
as he should have recorded the conviction of the 
confessing accused and then gone on with the 
trial of the others. Surjan Singh y. King* 
Emperor, 13 A.L.J. 1339. 

PIGGOTT, J. 

(3) OonfeBB'on — Retracted confetsion — Value 
of confeasion against co- accused. 

The net result of authorities on the value of 
ooniessions seems to be this : 

(i) That it is not illegal to base a conviction 
upon the uncorroborated coofession of an 
accused person, provided the Courtis satif^fied 
that the confession was voluntary and is true in 
fact ; 

(ii) that, from the point of view of legality^ 
pure and simple^ the fact that a confession has 
been retracted is immaterial ; 

(iii) that the use to be made by the Court of 
a confession, whether retracted or not, is a 
matter rather of prudence than of law, the 
business of the Court being to make up its mind, 
in accordance with the dictates of common 
sense, whether it is safe to believe the confes- 
sion or not ; 

(iv) that experience and common sense show 
that, in the absgnce of corroboration in material 
particulars, it is not safe to convict on a con- 
fession, unless from the peculiar circumstances 
in which it was made and judging from the 
reasons, alleged or apparent, of the retraction, 
there remain a high degree of certainty that 
the confession, notwithstanding its having been 
resiled from, is genuine ; 

(v) that, when it is a question of using a 
confession against a co-accused of the person 
confessing and the Court would not be prepared 
to accept the confession jpsr se as sufficient, the 
oorroboratioQ ought to be of the kind thatmot 
only confirms the general story of the crime, 
but also, unmistakably, oonneots the said oo- 
aocused^with the ocime. Jawao v. Eraperor, 
264 P.L.B. 1914-16 Or. L.J 626-30 P.R, 
1914 (0r.)-25 Ind. Oat. 634-50 P.W.R, 1914 
(Or.). 

JOHNSTONE and SOOTT-SMITH, JJ. 

(4) Accused making confession — Magistrate 
enquiring aa to its voluntary charaeter at the end 
of the statement— Effect-Lvalue of confession 
which is partly fglse. Polln Tanti v Emperor, 
40 0 878-23 Ind. Cae, 169-15 Or. L.J. 35. 
Bee Final Part, 1918, Ool. 46. 

(5) Oohfeeslon of o6- accused — Conviction 
based tliereon--Iiegality. See Agoompliob. 
No. 2, (1914) M.W.N. 368. 


tlonfessloae-^CConeltifird). 

(6i Care neoeesary in recording confesston^ 
Questions as to • ill- treatment-* Magistrate 'e 
satisfaction as to voluniariness of oonfesHion*-* 
Statements in oonfesaion ifioonsist^ with 
medical evidence— Effeot— Acquittal^ aoous- 
ed. See Obim. FBO. CODE, No. 182, 16 Or. 
L. J. 688. 

(7) Magistrate on leave and outside jurisdic- 
tion — Accused ignorant of Magistrate’s exist- 
ence — Value of confession. See EVIDENCE 
ACT, No. 6, 8 P.W.R, 1914 (Or.), 

(8i Distinction between admissions and con* 
fesBionB—OoDfessions to police officers — Excul- 
patory statements— Statements leading to dls* 
oovery of guilt— Admissibility. See EVIDENOB 
ACT, No. 10, 41 0. 601. 

(9) Admission of guilt while departmental 
enquiry was going on — Whether could be proved 
in judicial proceeding. See EVIDENCB ACT, 
No. 26, 12 A.L.J, 306. 

(lOi Wife charged with murder of step-son 
— Admission of confession by wife to husband 
— Confession by the woman in police oostody 
— Confession retracted — Effect*— Meaning of 
•offence.* See EVIDENCE ACT, No. 34, 10 
P.R. 1914 (Or.). 

(11) Confession made before a Magistrate in a 
Native Slate— Admissibility. See EVIDENCE 
Act, No. 25, 16 Bom. L.R. 261. 

(12) Ooniession — Accused in custody of jailor 
— Statement made in presence of Police officer 
— Admissibility in evidence. See EVIDENCE 
ACT, No. 8, 8 P.R. 1914 (Cr.). 

(13) Plea of guilty— When it can be with- 
drawn — Inoriminating statement made in police 
custody and before Magistrate— Admissibility 
against the maker and accused jointly tried— ^ 
Defective statement bow to be cured — S. 364, 
Grim. Pro. Code. See EVIDENCE ACT, No- 9, 
44 P.W.R. 1914 (Or ). 

(1*) Confession to thugyi on inducement to 
confess, whether admissible— Questiona and 
answers based on such confession— Admissibi- 
lity. Bee Evidence act, No. S-a, 16 Or.llJ. 
681. 

Gopatrnction. 

1. — OP ACTS. 

2. — OP DOCUMENTS. 

1.— OfActi. 

(1) Act to be construed so as to avoid inoon- 
sistenoy between its different parte. See 
Cbim. Pbo. code. No. 303, 87 M« 119. 

(2) Words of a statute— Extended meaning 
when tube given, bee ObxM* Pho. CODEH 
No. 424, 12 A.L.J. 465. 

(3) Penal Acts — Ambiguone language *-* 
Meaning of words * he V and * whoever*. See 
Penal code. No. 154, 15 Cr« L.J, 337. 

—2.— Of Doeuments. 

Newspaper article ambignoue—Bcitb defama- 
tory and innooent— Inteirprbtation in (avonr of 
aoeused. See DEPAMAtnOHf 2^ Or. 
L J. 666. 
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Contempt of Oonrt. <. 

f . 

(1) Gontm^i — Receiver — Obstruction of 
Beoeivet in discharge of duty — Stranger in 
possession net to obstruct Receiver hut to 
apply to Co^rt for redress of grievanoe^ 
CoPt^against person obstructing Receiver. 

The right of a stranger in podsession of pro- 
perty to continue in possesiiion is not affeoted 
by an order of a Oourl appointing a Receiver ; 
but the fact of bis possession does not give 
him the privilege to interfere with the Receiver 
directed to take possession of the property. 
His proper course is to apply to the Court to 
redress his grievance. If he interferes with the 
Receiver, be does so at his peril. The Court 
will not permit the Receiver appointed by its 
authority to be interfered with or dispossessed 
of the property which he is directed to receive, 
by any one, even though the order appointing 
him may be perfectly erroneous (a). 

A person, who is guilty of a contempt of the 
Court’s authority, by obstructing a Receiver 
in the discharge of his duty, may be made to 
pay the costs as those of a hearing and not of 
a motion. Mr. P. Roy Gbovdhury y. Nolini 
Prokash Sen, 15 Gr.L.J. 66»22 Ind. Cas. 417. 

Imam, j. 

References : — (a) 20 Beav. 332 (364) ; 24 L. J. 
Ch. 640 ; 1 Jur. (N.8.) 629 ; 3 W.R. 381 : 52 
Eng. Rep. 630 ; 109 R.R. 442, F. 

(2) Criminal offence^ Comment on pending 
case — Offmce to be proved by legal evidence — 
Statement resting on information and beliefs 
no legal evidence — Materials on which applica- 
tion for summary process for contempt ^ not to be 
amplified by other materials — High Court-- 
Jurisdiction — Power of High Court to commit 
for contempt of Mofussil Magistrate’— Comment 
on case pending before Mofussil Magistrate — 
Comment in newspaper published in Calcutta — 
Bemonstrating agamst universal house-search — 
Protestmg against harsh treatment of accused — 
Deprecating Police methods— Bequest that case 
should not be tried by Magistrate — Appeal to 
Governments recognized fnirness’- Whether 
contempt of High Court— Interference with due 
administration of justice — Deterring witnesses 
from giving evidence — Comments on pending 
cases deprecated— Summary process of contempt 
•^Technical contempt of Court not enough — 
Substantial interference with administration of 
justice necessary. The Governop of Bengal 
V, Mot! Lai Ghosh, 14 0;^L.J. 321 »20 Ind. 
Gas. 81-17 O.W N. 1253-18 O.L.J. 462-41 
C# 173 (8.B.). See Final Part, 1913, Col. 60. 

{^) Practice — Contempt case— Assurance of 
pyader not accepted by Munsif— Interference in 
fWision. Ram Bali Rai y. King Emperor, 
11 A.L.J. 966=14 Or.L.J. 687 = 21 Ind. CaS, 
1007. See Final Part, 1913, Col. 51. 

Conviction, * 

U) Absconding— Effect of-^Proluclum of a 
stcUn article— Other evidence doubtful. Fatta 

mie Cronrtt^Si P. W.R. 1918 (Or.) -314 PL. 
R; 1913*21 Ini. Oae Or. L.J. 601, 

Seiffhiial £%ct^^9ld, 


Oonvl Mon-^iOoncltided ) . 

(2) Criminality— Probability compatible with 
innooenoe— No justiSoation foroonviotion. See 
Abetment, No. i, 16 Or. L. J. 617. 

(8) Enhancing punishment— Relevancy of 
previous conviction. See . EVIDENCE ACT, 
No. 22, 16 Bom.L.R. 984. f J 

(4) Oonviotion on •.evidence similar to that 
given in anotlfe Aase — Legality. See LETTERS 
Patent (N.W.P.), No. l, 12 A.L.J. 231. 

(5) Repugnancy in judgment— Conviction if 
can be set aside on such ground — High Courtis 
power to alter acquittal on one of two alterna- 
tive charges into conviction. See PENAL 
Code, No. 118, 18 C.W.N. 498. 

Oo-sharers. 

Oo-sharer building on the common land with- 
out permission of the other co-sharer — Permis- 
sion asked for and refused — Whether criminal 
trespass. See PenaL CODE, No. 147, 12 A.L.J. 
790. 

Costs. 

(1) Costs against person obstructing Receiver. 
Bee CONTEMPT OP Court, No. 1, 15 Cr.L,J. 
66 . 

(2) Order under S. 145, Orim. Pro. Code — 
Costs — Failure to assess — Right of legal repre- 
sentative of successful party to obtain costs— 
Successor in office of the Magistrate— Com- 
petency to pass order. See CbIM. PRO. CODE, 
No. 97, 16 M.L.T. 248. 

(3) S. 14, Merchandise Marks Act— Costs of 
successful party— Costs of appeal. See PENAL 
Code, No. 156, 16 Bom.L.R. 78. 

Gouniel. 

Counsel appearing as witness €or bis olient— 
Evidence recorded— Duties of the counsel— 
Adxhissibility and relevancy of evidence of coun- 
sel. See EVIDENCE Act, No. 86, 12 A.L.J. 
265. 

Court. 

(1) Power of Court to invent rules of procedure. 
Bee CBIM. FRO. CODE, No. 97. M.L.T. 248. 

(2) Income-tax Colleotor whether a ** Court 
— Sanction to proseoute. Bee ORIM. PRO. 
CODE, No. 176, 16 Bom.L.R. 446. 

(8) District Registrar whether a * Court 
See Orim. Pro. code, No. 352, 16 Bom. L.R. 
948. 

tirlm. Pro. Code. 

(1) S. 4. See No. 149f infra. 

(2) 8s, 4 (1) (/t). 190, els. (a), {c)^^ Cognisance 
— Jurisdiction of Magistrate to summon 
persons not named in complaint, on the evi- 
dence for pro8eouUon-»^Cl. (c), S. 190, scope 
of— Complaint and complainant, meaning 
of. 

A oomploint was filed against several persons 
before the Magistrate under 8 b. 842, 868, 
by the husband of a girl agaiost whom 
oflehces were said to have been oommitted. T^ho 
Mii^istrate ordered the 00 ^^ prov# 
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€rim. Pro. Godo— (Con^im^d). 

his oase, bu!i befor,e the date fixed/ the com- 
plainaot filed a petition wlthdlrawiag the com- 
plaint. The Magistrate, however, examined 
witnesses on the date fixed and found that there 
waf ho satisfactory evidence against the persons 
oopplained against, but be summoned two 
othir persons under Sb. 842. 363, 853, 
holding that there was evUdeuee against them : 

Held, that the Magistrate took cognizance 
under cl. (1) (a) of 8. 190, Grim. Pro. Oode, and 
bad jurisdiction to try the persons summoned 
by him. 

A Magistrate having taken cognizance of a 
complaint can also proceed against another 
person, who, although not mentioned in the 
complaint, appears on the evidence for the 
prosecution to have been concerned in the 
commission of the offence. 

Clause (c) ot S. 190 deals with oases where 
there has been neither a formal complaint nor 
a police report, and independently ot these the 
Magisirate takes the initiative upon informa- 
tion received from any person other than a 
Police Officer ot upon bis own knowledge or 
suspicion. 

It is clear from the definition of complaint 
in cl. (h), sub-S. (1) of 8. 4, Grim. Pro. Code, 
that it is not necessary that the complainant 
should always be the party directly aggrieved 
by the commission of the offence, and the hus- 
band cf the girl was a competent person to 
apply to the Magistrate with a view to his 
taking action under the Code. 

That, in the oiroumstanoes of the oase, the 
Magistrate was right in ordering examination 
of witnesses in order to ascertain if there was 
any substance *in the petition of withdrawal 
and in the complaint. Dedar Buz y. Syama- 
padaMalakar, 18 G.W.IS. 92l»15 Cr. L.J. 
546»24 Ind. Gas. 954=^41 0. 10J8- 
8HABFUDDIN and TBUNON, JJ. 

(3) Ss, 4 (6), 195,476 — Complaint--- N o sanc^ 
tion — Revision* 

A Judge passed an order to the following 
effect : * 1 complain that B filed two false and 
forged bonds in the Court of Small Causes, &o.” 
He sent the papers to the District Magistrate 
for taking action. Held, that the order of the 
Judge was a oomplaint within the meaning of 
8. 4 (6) of the Grim, Pro. Code and was not a 
sanction given by him under 8. 195 or 476. 
Raja Ram v. Ktng-Emperop, 12 A.L.J. 881» 
15 Or. L.J. 700«26 Ind. Gas. 148. 

KNOX, J. 

(4) 8. 4 (r) — Pleader — Sanad not extended to 
-a District — Magistrate’s permission to prac- 
tise before him— Necessity. See PLBADEB 
AND CLIENT, No. 1, 7 8.L.R. 98. 

(5) da, 4> 190 tl) (c) — Statement that a person 
keeps a gaming house — Issue of search- 
warrant and arrest of certain persons in 
cicmsegusnee of the statement Whether 
itatment Cf/nounUi to complaint-- Magistrate 

4 Or. 


dOrim. Pro. Code*r(Continuid). ^ 

not authorised un^r 8* X90 (1) {c)— Exer- 
cise of powers tender Bombay Gambling 
Act, 8* S— Effect, • 

Where one M made a dtatemen^ to the 
Magistrate that H kept a commdn gaming 
bouse in which many persons used to gamble, 
and in consequence of such statement, the 
Magistrate issued a warrant under 8. 6 of the 
Gambling Act, direoiing the search of H’s 
bouse and the arrest of all persons found 
therein. 

Held, that the Magistrate reoeived no * com- 
plaint * within the meaning of the term as 
defined in 8. 4 of the Code, heuause it is clear 
that M’s statement did not refer to any offence 
that was committed before the oomplaint was 
made and because it was not made in order to 
induce the Magisitrate to take any action under 
the Code of Grim\ndbl Procedure, but in order 
to induce him to proceed unoer 8. 6 of the 
Gambling Act. 

Held, also, that the Magistrate who was not 
specially authorised to lake action under 8. 190 
(1) (c), Grim. Pro. Code, took cognisance of the 
oase only alter the accused were arrested and 
brought before him for trial as the result of the 
warrant issued by him under 8. 6 of the Gam- 
bling Act in consequence of the statement 
made to him. Hotu, son of Pessumal v. The 
Crown, b 8.L.B. 66=-15 Cr. L.J. 667«26Ind. 
Gas. 985. 

HAYWABD. J.C. and BOYD, A.J.O. 

(6) 8s* 15, 16 — Bench of Magistrates— 
Absence of some of Bench Magistrates from 
later stages of a trials effect of. 

The absence of some of the Bench Magiss 
trates, who were present at the earlier stages m 
a trial, from tbo further stages of the trial and 
at the time of judgment, does not vitiate the 
trial or invalidate the couviotion. Yeiikatpama 
Iyer y. Bwaminatha Iyer, 15 Or. L.J. 549»i 
24 Ind. Gas. 957 = (1914) M.W.N, 867. 

AYLING and SESHAGIBI IYEB, JJ. 

References ill M. 246 » 2 Weir 217, JF*.; 12 
M. 113 ; 20 G. 870 ; 23 0. 194, R. 

t7) 8. 16— Difiereuoes of opinion between 
Honorary Magistrates, settlement of. Bee AOT 
VII OF 1912 (BENGAL. BEHAR, OBISSA AND 
ASSAM LAWS), No. 1, 19 O.L.J. 92. 

(8) 8. 16. See No.* 6, supra, 

(9) 8. 17— Powers of a District Magistrate to 
distribute work— District Magistrate cannot 
delegate his powers, 

8. 17, Grim. Pro. Oode, empowers a Dietriot 
Magistrate to make rules or give spebiai orders 
connected with the Code as to the distribution 
of «work among Subordinate Magistrates and 
Benches of Magistrates, It does not empowet 
a District Magistrate to pass on his powers of 
calling up oases from Subordinate Courts apd 
ze-diatributing them. The power of distribu- 
tion of business cannot be exerdsed by a Magis* 
trate in ohargb of a siib-diYtdmi oc by a senior 
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Orim. Pro. ^oit--{0(mtinu$dh * 

Honorary Magistrate. Bal Klthon v. BIpahi 
Lai, JL9 A.i:i.J. 803-86 A. 4^8-16 Or.L. J. 684 
-96 Ind. Oas, 

KWH, J. ' 

(10) i8s. 34, 114, ^23 and Accused ac* 
quilted under 8- 323, Penal Code — Suhsequmt 
aeath of the injure d — Commitment to Sessions, 
Bailani v. King Emperor, 11 A.L.J, 959-92 
Ind, Oas. 336»l5Cr. L.J. 64 - 86 A. 4. See 
Final Part, 1918, Col. 56. 

(11) 8. Sentence of imprisonment to run 
concurrently with sentence of transportation for 
Ufe-Ltgality, Bogi y. Crown, 21 P.K. 1918 
(Or.) -60 P.L.R. 1914-15 Ur.L.J. 68 = 22 Ind. 
Cas. 420. See Final Part, 1918, Col. 56> 

(12) 8, 85— Concur real sentences, validity of* 
JBebi Dayal v. King Emperor, 16 0.0. 870= 
l5Gc. L J. 300—28 lud. Cas. 508. See Final 
Part, 1918, Ool. 56. 

(18) 8s. 45 (c), 250, 435, 439— CotTipcnsa/ion 
for false and vexatious complaint — “ Infer • 
mation given to Police Officer,^' meaning of 
— Complaint of theft to village headman — 
Report sent to Station House Officer — 
Charge by Police — Falsity of charge--- 
Magistrate's order airecting payment of 
compensation whether legal. 

The words ** information given to a Police 
Officer " in S. 250 of the Code of Criminal Pro* 
oedare include also a report which a village^ 
headman is bound to send, under 8, 45 (c) of 
the Code, on a complaint made to him of the 
commission of a non- bailable offence (a). 

Where a complaint of theft was made to a 
village-headman and he sent a report of the 
t^me to the Station House Officer upon whioh 
the Polioe charged the accused, and that 
charge the Magistrate found to be false and 
vexatious ; 

Held, that an order by the Magistrate direct- 
ing payment of compensation to the accused by 
the complainant was not illegal. Machimothu 
Ohetty y. Muthusaml Ghetty, 15 Cr. L.J. 
481-24 Ind. Oas. 167-27 M.L.J. 37-(19l4) 
M.W.N. 804. 

AYLING anl" SESHAGIBI AIYAB, JJ. % 

References : — (a) 25 M. 667 ; 18 Ind. Gas. 
221-22 M.L.J. 188-(1911) 2M.W.N. 558-10 
M.L.T. 550-13 Cr. L.J. 29, D. \ 1 Ind. Cas. 
187-32 M. 258-5 M.L.T- 269 (F.B,)»9 0r. 
L. J* 170, F. 

04) Ss. 47, 103 (2)~-M6aniDg and scope of 
B. 47 — Search — Eight of 'occupant* to be pre- 
sent at search— Denial of this right, effect of — 
*OooupaDt of the place,* Meaning ol^ Omission 
of one Magistrate to uke cognizance on suspi- 
cion, effect of, on subsequent proceedings — 
Finding of iooriminating artioles in a hnusq'— 
Presumption. See PbnaIi Code, No. 118, 18 
O.W.N. 498. 

(16) 8. 54 (1), Code, 8. S58-*Copnis- 

able offence-^Wditani issued— Arrest without 
li^frdnt-^GredihZa of the commis- 

sidhi^Obstruemn itt the dmharge of his duty. 


Grim. Pro. Cade-— (Confinued). 

Qopal fiingh y. Kieg-Eniperor, 11 A.L.J. 957 
-15 Or. L J. 179-22 Ind. Oas. 755-86 A. 6. 
Bee Final Part, 1918, Col, 58. 

(16) Ss. 54, 165, 166, 550<-Polioe siA^oh 

outside jurisdiotioo — Legality. Bee 98lit4.L 
CODE, No. 93, 8 S.L.R. 3. ^ 

(17) Ss. 66, ♦110, elk. VIII— Arrest without a 
warrant— Proceedings under 8, 110. Nepal y. 
King Emperor. 11 A.L.J. 596-85 A. 407-14 
Or. L.J. 618 — 21 lud. Cas. 666. See Final 
Part, 1918, Col. 58. 

(18) 8. 69-Penal Code, 8$. 324, 224 (1), 109 
— Village Chowktdar if a Police Officer— Escape 
from custody— Abetment, Puma Chandra 
Kundu y. Hachanali Chowkidar, 17 O.W N. 
978-14 Cr. L.J. 494-20 lud. Cas. 750-41 0. 
17. See Final Part, 1913, Col. 58* 

(19) 8. 94 — Production of document or other 
thing incriminating accused — Issue of sumn%ons 
to accused for — Whether permissible. Burey 
Kondareddi v. Emperor, 18 Cr. L.J. 498-15 
Ind. Oas. 493-87 M. Il2. See Final Part, 1912, 
Ool. 89. 

(20) Ss. 94, 96, -342 — ‘ A person * in 8, 96, 
whether includes an accustd person— Sum- 
mons for production of documents, etc.— 
Search-warrant — Whether enforceable 
against accused persons — Court's power to 
invoke aid of others in reading and under- 
standing contents of documents. 

In taking action under S. 96, Grim. Fro. Code, 
the Court is authorized to go as far as is 
physically possible in that search. The mooused 
can peihaps defeat the Court by ooncealmg or 
debtroying the document, etc., or by having it 
concealed or destroyed, taking, of course, the 
consequences of such action, just as the accused 
in the dock can, when questioned, under S. 342, 
thwart the Court in its search for the truth by 
answering falsely or refusing to answer. But 
the mere fact that the accused can so defeat or 
thwart the Court is no reason for holding that 
the Court is debarred from going fis far as the 
sections specifically allow. 

The words ' a person* in S. 96 include a per- 
son aooused in the caE6. 

When the premises to be searched are those 
of the accused person, the warrant need not be 
only for the finding of the document, etc., in res- 
pect of which the alleged offence has been 
dommitted. The words * document or thing * in 
the section are general and seem to cover any 
document, the production and inspection of 
whioh are * necessary or desirable * or will serve 
the ends of justice (a). 

The Court has thepowgr to invoke the aid of 
persons capable of helping it to read and under- 
stand the contents of the books, etc., found. 
Municipal Committee, J hang «,y. Muhammad 
Hayat, 36 P.R. 1914 (Or,). 

Johnstone, J. 

Rdferencesi—fa) 15 0. 109 ; 88 0. 804; 41 0. 
261; 19 O.W.N. 1016 ; 9 Ind, Cas* 564 ; 87 M. 
112 ; 5 Bom. L.B. 980, • 
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Orln. Pm. Ottde*- (Con^intwd). 

(31) 8t. 34, 166, aeopB of- Btanh f^tpteifltd 
anielt Article tn jpoetestion of aecueid V 
eon be aeorchtd for—Oenetal teanh for emm 
'prcperts if tiotkomed- BUim UliMf 3. Bm- 
pewtti^ O.W.N. 1909-14 Or. L. 3. 40^90 
ind. 399-41 O. 361. See Final Fan. 
1918, Odl. 69. • , 

(99) Chapter VII, Be. 119, 114 and 167- 
Potoer of MagiatfaU^^Writing mcessarye 

B. 167* Grim. Pro. Code, which authorizes a 
Magistrate to rexuaud an accused to police cus* 
tody pending investigation, does not apply to 
oases in which action is taken under 8. 112, 
Grim. Pro, Code. A Magistrate acting under 
Chapter VllI of the Crim. Pro. Code has no 
power to act until after he has recorded an 
order in writing under 8. 112 ; and no person 
is to be called upon to show qause under S. 112 
until there is before the Magistrate some in- 
formation recorded by himself which he has 
reason to believe* Kin Emperor if. Ramesh- 
war, 12A L.J. 866-15Cr.L.J. 288 = 23 Ind. 
Gas. 496 = 86 A. 262. 

KNOX, J. 

Inferences : — 6 A. 132 ; 14 A. 46 ; 10 A.L.J* 
861, E. 

(23) 8. 96. Bee No. 20, supra. 

(24) Se 108— JBurwa Gambling Act (I of 1899), 
8* l^Pte^umpiion^Se IQd^Wiinesses to 
search^^*BespectableJ>nhab%tantSt'' meaning 

of. 

Per ParUttt Young and Ormond^ JJ* (Hart- 
noil^ Offg- C,J-, and Robtmon, diBsenting). 

Ward- headmen in towns other than Rangoon 
are competent witnesses of searches under 
8. 103, Grim. Pro. Code. 

Per Young, J* — It is beyond the province of 
the judiciary to construe the word “ Respect- 
able ” in 8. 103, Grim. Pro. Code, as meaning 
'^respectable aud independent or unconnected 
with the Police.” Ti Ya ¥. Emperor, 16 Cr. 
L.J. 441 = 24 iQd. Cas. 321 = 7 Bur. L. T, 143 
.(F.B.). 

HAETNOLL. OPFG. O. J., and TWOMBY, 

Pablett, Young, Robinson and 
Ormond, jj. 


Eeferences L.B.B. 218 (F.B.) = 14 Bur. 
L R. 81 = 7 Or.L.J. 479 ; U.B.R. (1908) 2od Qr. 
Gambling, p. l = SCr.L.J. 413; 10 Ind. Oss. 796 
-4 Bur.L T. 91 = 12 Or.L.J. 261 ; 79L J.K.B. 
905 = (19I0| A.G. 409 = 103 L.T. 81 = 64 S J. 599 
=26 T.L.R. 526 ; 22 Q.B.D 618=68 L.J.Q B. 
174 = 60 L.T. 772=87 W R. 816; 8 Q.B.D. 846 
=47 L.J.M.O. 641=37 L.T. 784=29 W B. 814; 
3 O.P.D. 489 = 47 L.J.C.P. 761 = 89 L.T^ 849 
=27 W.R. 186 ; 1 B. & 0. 123-96 B R. 321- 
107 £.R. 47=2 Doul. dso. By, 241=1 L.J.K.B. 
(O S.) 26 ; 68 L J Q.B. 185= 12 Q.B.D. 176- 
49 L T. 764 - 82 W.B. 646, B. 


(25) 8, 108— Police officer adding new items 
to the list of things seized at a searoh-^EReot — 
Validity of search. See ACT I OP 1099 (BURMA 
Gambi^G), No# 1, 7 Bur. L.T. i68w 
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Clhtm. Pro. Ooda-^(Oofifiniisd). • 

(26) 8. 108. Sea No* 14, supra. 

(27) $• 106 — C^viction b% Second Class 
Magistrate-^-AppeUate OourVa power to 
dftmand aecuruy for keeping ihs pejjgp. 

An Appellate Court, on hearing an appeal 
from a oonviotion by a second class Magistrate 
can also direct the accused to execute a ooud 
giving security to keep the peace, /il ra Gunda 
GanjlReddl, 15 Or.L.J. 192-22 Ind. Gas. 7b8. 
Sadasiva Iyer, j, 

Eejereneea 30 M. 48— I M.L.T, 403 — 5 Or* 
L.J. 88| Diss.; X Criminal Law Reporter, 172, P. 

(26) 8* 106 (1), (3)— 0cops and effect— Con- 
victton by a 2nd or 3rd Olaea Magiatfate— 
Jurtaaiciion of Appellate Court to ordtr accused 
to execute a bona to keep the peace* io re aolal 
Goundan, 14 M.L.T. 236-(l918) M.W.N. im 
-25M.LJ 408 = 14 Or. L.J. 674 = 21 Ind. 
Cas. 174=87 M. 153 (P.B.). See Pinal Part, 
1918, Col. 60. 

(29) 5. 106 (B)- Appellate Court, power of, 
to order execution of bond for keeping the peace 
— Oftginal (Jourt, ^.ower of, aoea notcontrol that 
of Appt Hate Court, Bharat Singh v. Emperor, 
14 Cl. L J. 592=21 Ind. Cas. 384 = 16 0. G. 
281. See Final Part, 1913, Ool. 60. 

(30) 8* 107— Practice — Evidence — Hiatriet 
Magistrate dealing with proceedings under 
8, 107, having outsiae knowledge — Order 
on the ground that opplicania had inatUuted 
a committee to bring certain matUra to the 
notice of authorities — Justification of order* 

If a District Magistrate, dealing with pro- 
oeedmgs under 8. 107 of the Code, possessea 
knowledge of certain facts which he obtains 
from Bouroes outside the record, he should not « 
base his judgment upon those facts, but should 
base it upon evidence relevant to the case. 

An order requiring certain persons to furnish 
security to keep the peace can only be justified 
upon tbe finding that each of these persons is 
likely to commit a breach of the peace or dis- 
turb public tranquillity, or is likely to do soma 
wrongful act which may occasion such a disturb- 
ance (a). 

Certain persons instituted a committee to 
collect funds in order to persuade the authori- 
ties to allow them to carry the Dasehra proces- 
sioD along a certain route, aud to enforce* as 
against any other persqn who might desire to 
contest the same, the petitioners' alleged right 
to do so. Held that, in the absence of a finding 
that those persons were likely to take the pro- 
cession forcibly down a particular route unles 
they were bound down to keep the peace, tha 
order could not be properly passed igsins 
them. Birjnaiidan Prasad y. King Biuparor 
12 A.L.J. 1246. 

PXGGOTT, J. 

Eeferenees (a) 9 A. 462 ; 7 A.L.J. 161, 

(31) 8* 107 Security to keep the 
—Breach apprehenaed frotn apposite party 
if one party exerckea hk nghtr whether 
(firotandfords^^ 
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Crlm. Pro.^Code— {Con«int^. ♦ 

No aeourity to keep the pea^ oan be demand- 
ed from a party simply beoauae the opposite 
party would commit snob bireaoh if the former 
party would exercise bis right, ia re Deaika- 
ohari,^ Cr. L.JT. 661 = 26 Ind. Cas. 989. 
Sadasiva aiyar. j. 

Eef''rences:--U 0. W. N. 703*7 Or. L.J. 
604. F. 

(32) 8, 107. See Noe. 74 and 407. infra, 

(33) 88, 107. 112, 117, 118, 119, 145, 263. 
403, Preliminary charge sheet under 8. 107 
— Withdrawal by the Police --Whether bar to 
subsequent proceedings --8. 495 inapplicable to 
security proceedings — Order under 5.145 whether 
bar to order under 8, 107 on the same facts— 
Legality of order of discharge or acquittal where 
accused not directed to appear at all. In re 
Muthia Moopan, 86 M. 815 = 14 Or. L.J. 559 
= 21 Ind. Gas. 159. See Pinal Part, 1913, 
OoL 62. 

( 34 ) 5s. 107, 126 — Security for keeping peace 
— Bond for keeping peace, cancellation of — 
District Magistrate t jurisdiction o1— Admis- 
sion of case, wrong ^ effect of— Revision, High 
Court's power tn— Questions cf fact, when 
to be considered in revision, 

8. 126, Grim. Pro. Code, does not confer upon 
a District Magistrate either an appellate or 
revisional jurisdiction, but it confers an original 
jurisdiction in respect of orders binding down 
persons to keep the peace. A person so bound 
down has no remedy by way of appeal to the 
District Magistrate. The proper course for him 
is to bring bis case in revision before the 
Sessions Judge (a), 

^ A High Court, having once admitted a case 
in revision and having dxed a date for the bear- 
ing thereof, ought to dispose of it on the merits 
after hearing the applicant for revision. 

In criminal revisions, the High Court does 
not ordinarily consider questions of fact, except 
where the matter has been before only one 
Court below. Thakur Sheo Singh y. Emperor, 
15 Or. L.J. 721 = 26 Ind. Cas. 169. 

Lindsay, j.ot 

References:— (a) 32 C, 948 = 9 O.W.N. 860 
«2 Or. LJ. 650, F, 

(85) 5s. 107, 346 — Payment to a ohaudbri by 
the dealers in a market for certain duties 
discharged by him^-tDispute between the 
servants— Ownership of the market and 
rents and profits thereof not disputed — 
Parlies concerned in the dispute'* 

B had been appointed by certain dealers in 
a pertain market to act as chaudhri, in order 
to rpguilate the bUBiness of that market and so 
iotm, and those dealers agreed volnntarily to 
pay him at the rate of two piceppr bead of 
oatile brought to the market laden ^th articles 
lor sale. The servants of the lady who admit- 
tedly was Idle owner of the market wanted to 
o^oy the 4ui^ themselves. On a p<4ioe report 
n impahdmg breach of the peace, proceed- 
li||i trere inlli ibat lostanoe inBtii|ited under 


Crlm. Pro. 0ode-r(Gonfjm^4)* 

8. 107, Orim. Pro. Code, bat the Magistrate 
finding that the servants of the lady claiihed to 
oolleot rent as part of the zamiodari of their 
mistress oancelled bis first order and instituted 
proceedings under S. 145, Orim. Pro. Codf. 

Seld, that there was no bar to the ^Magis- 
trate cancelling his first order and instituting 
proceedings 6nder 8. 145, Grim. Pro. Code, 
provided that the latter proceedings were other- 
wise justified under that section. 

Held also, that the dues claimed by either 
party being in no way connected with the 
ordinary rents and profits of the market and 
not being a perquisite of the zemindar, but 
being only in the nature of a voluntary pay- 
ment by the dealers in the market to the 
chaudhfi appointed by them for the discharge 
of certain duties, the dispute between the 
parties did not concern any tangible immove- 
able property or relate to the rents and profits 
of the market, and 8. 145, Grim. Pro. Code, 
was not applicable. 

Held further, that the servants of the owner 
of the market having stated that they were 
acting in the interest and for the benefit of 
their mistress, she must be deemed ** a party 
concerned in the dispute,’* and for the purposes 
of 8. 145, Orim. Pro. Code, was a necessary 
party to the proceedings. 

Held further, that S. 107, Orim. Pro. Code, 
was applicable to the case. Ram Lochan v. 
King-Brapepop, 12 A. L.J. 162=22 Ind. Cas. 
171 = 15 Or . L.J. 27 = 36 A. 148. 

Kyvbs, J. 

(36l 5s. 107 and Person liable— Offence 
— Frivolous accusation — Order for payment 
of compensation, whether can he passed in 
cases for security, 

A person in respect of whom information has 
beerr laid before a Magistrate to the effect that 
he is likely to commit a breach of the peace or 
is otherwise liable to the provisions of 8. 107. 
Grim. Pro Code, is not a person accused of 
any ‘^offence.” and an order for payment of 
compensation, by a person whb brought fri- 
volous accusation against him cannot be passed 
under 8. 250, Grim. Pro* Code. Bindhaobal 
Prasad Rai v. Lai Behari Ral, 12 A.L J. 506 
=36 A. 382 = 16 Cr. L.J. 678-26 Ind. Cas. 
330. 

PIGGOTT, J. 

(371 5s. 107, 626 (8)— 5. 526. c^. 8, if applies 
to proceedings under 8, 107 — Adjournment 
pending application for transfer— Proceed- 
ing under 5.107, if a case, 

A proceeding under 8. 107, Grim. Pro. Code, 
is a criminal oase, and the provision in ol 8 of 
8. 526 of the Code is applicable thereto, and 
an applicant is entitled to an adjournment pi 
the prooeeding to enable him to move for a 
transfer as is contemplated ^in that clause* 
Vased Jlli Khan Paiiee y. The Klttg-Binpe- 
POP, 18 O.W.N.:274 = l6 Or, L.^, 171 =29 Ind* 
Cas. 747 = 41 0. 719. 

IMAM and OBAPMAB/ JJt. 
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Cvim. Pro. Code-^tCon^iniiadt). 

(38) 8s» 109 (a) and ih), Taking precau- 

tion to conceal preemce to commit crime-^ 
Failure to give satis factory account of him- 
eelf--Qiving false name and secretly deli- 
vwmg letters containing incitement to com- 
rrmcrime* 

A person who gives a falsd name «nd delivrers 
letters seoretly, oootaining inoitement to com- 
mit crime or demanding money for the means 
of committing crime, falls within S. 109, 
cl. (a) of the Orim. Fro. Code. 

A person who secretly delivers letters arrang- 
ing for the commission of daooities is a person, 
who, in the interests of public peace, should be 
called upon to give security for good behaviour. 

The accused, when charged by A with endea- 
vouring to secretly deliver letters to A’s brother, 
asking him to assist in some nocturnal enter- 
prise in which revolvers and guns were to be 
used,. was unable to give A any satisfactory 
account of himself : 

Beld, that this was sufficient to bring him 
within the misaning of , 8. 110. Preo Nath 
Datta y. Emperor, 15 Cr.L.J. ‘255 » 23 Ind, 
Oas. 207. 

HOLMWOOD and SHARFUDDIN, JJ. 

(39) 8s. 109, Magistrate's power to reject 
surety — Sufficient ground- ’Defence witness^ 
whether can stand surety -'Revision. 

Sureties for good behaviour should not be 
rejected merely on the strength of the report of 
a Tahsildar and a Sub lnspeotor of Police, with- 
out some further prooeedings or at any rate 
without giving the bq reties an opportunity of 
meeting any allegations that may be made 
against them. The fact that a person offering 
himself as surety for the good behaviour of 
another has given evidence in favour of that 
person in a proceeding under S< 109 or 110, 
Grim. Pro. C ode, whioh resulted in the passing 
of an order requiring security, would not be at 
all a good reason for refusing to accept the surety. 

The discretion conferred on a Magistrate by 
S* 122 of the Code is a wide one and the High 
Court should not lightly interfere with any 
reasonable exercise of the same. Bairagi y. 
Emperop, 16 Cr.L.J. 727 = 26 Ind. Oas. 176. 
PIGGOTT, J, 

(40) S. 110 — Security for bad livelihood — 
Offence committed different from that for which 
security given--' Security whether liable to be 
forfeited. Udham Sloghjr. King-Eivperop of 
India, 16 P.R. 1918 (Or.) = 334 P.L.R. 1913 = 
14 Or. L.J. 675 = 39 P.W R. 1913 (Or.) = 21 
Ind. Gas. 175. See Final Part. 1913, Col. 63. 

(41) S. 110-^ Security for good behaviour--^ 
Weight of evidence on both sides— Instances of 
suspicion— Previous discharge on the same 
materials, Lala The Orowo, S3P.W.R. 
1913 (Or.) -1316 P.L.R. 1913 121 Ind- Oas. 476 
» 14 Or.L;J. 603. Bee Final Part, 1918, Ool. 68. 

( 13 ) 8m 1X0— Detention^ of accused in jail 
pending inguiry^Jllegcdity—Byid^^ of 
general repute. 


fSpIm. Pro. Cod6^(Oohftnt£0d)V • 

Detenfioh of a petson in jail against whom 
an inquiry under O^ap. VIII of Jhe Orim. Pro. 
Oode, is in progress, is an iUegality which 
vitiates the trial, ^ 

The aooused, who was Ohairman of the Man- 
aging Committee of a Municipality, was called 
upon to give security for good behavionr, upon 
evidence of general repute whioh consisted of 
instances anterior to the date of such appoint- 
ment — 

Held, that the evidence of general reputation 
must, in cases like the present, be evidence of 
a reputation whioh had been acquired since the 
last appointment to the office of the Chairman, 
Emperor v. Bhau Savalaram Kotaithane, 
16 Bom. L.R. 943 = 2 Bom. Crl. Gas. 261. 
Heaton and Shah, jj. 

(48) 8 . IIO— Bad livelihood— General repute 
— Evidence to the contrary, 

Held that, where security under S.llO, Orim. 
Pro. Code, is taken from a person on tbe evi- 
dence of general repute only, that repute should 
be universal and there should be no doubt 
about it. 

So where security was demanded from a 
person (who along with hia brother was an 
inoome-tax payer) on the ground of general 
repute only and on one occasion his house was 
searched in connection with the theft of the 
properties of a man who himself said he had no 
suspicion, and on the other hand he and several 
other well-to-do people testified to the peti- 
tioner's good character, the Chief Court, on 
revision side, set aside the order to furnish 
security for good behaviour. Jhandu Ram Y. 
The CrowM, 48 P.W.R. 1914 (Or.). , 

Soott-Smith, j. 

Reference : — 2 P.R. 1897 (Cr.), F. 

(44) S. 110. See Nos. 17, 38, supra and 
Nos. 323, 380, 408. infra. 

(45) 8 . 110 (d) — Forged documents— Obtain- 
ing decrees by means of— Neither cheating 
nor extortion — Applicability of 8- 110 id) 
to such cases — Joint trial— Association of 
two persons in the same offence— Proof of. 

Tbe obtaining of decrees by means of forged 
documents is neither cheating nor extortion as 
defined in the Penal Code. ^ 

8. 110, Grim. Pro. Code, does not apply to 
the case of a habitual forger having the reputa- 
tion of bringing false oUims upon forged entries 
in aooount books (a). 

Two persons oannot be tried together unless 
their association in the same offenoes was made 
out. Crown y. Ghunl and Bhuru, 21 P.R. 
1914 (Cr.). 

SOOTT-SMITH, J. 

References :-(a) 25 P.R. 1884 (Cr.) ; 28 P.R. 
1900 (Or.), R. 

(46) Ss, 110, 112— Proceedings undei^J^ 
tion in custody on the mere tegmd p/ ^ 
police— Reason to U cmsidefed an4 lYodrd- 
ed by Magieif ate* 
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Crlm. Pftv Codt-^(OoftMnu 0 i). 

A perBoo, who, ttiler inveBilgAtion mM«| hfts 
heeci found not to hAVe bden oonoarned in any 
cognizable ofidhoe and agdihlt whom thete is 
no r^onable '^ooixiplaint or HuBpioioD of his 
havixi^been so oonoeroed, Bhodld at once be 
relea<^ed and any further detention of him is a 
detention not warranted by law, 

A Magistrate has no juried iotion to act under 
8. 110, Orim« Pro. Codet until he has euoh 
information before him as will suffice for his 
making an order in writing setting forth its 
substance and the further p<irticulars required 
by 8. 112 of the Code. King-Emperor v. 
OanoBh, 12 A.L J. 336«15 Or. L.J. 696«26 
Ind. Oas. 144. 

Knox, j* 

(47) Ss. 110, 112, 113. 1X7— behaviour 
•^Security — TTarrani case — Opportunity 
to bring witnesses- 

In a proceeding under S. 110 of the Grim. 
Pro. Code, the accused person must have time 
to bring his witnesses and have their evidence 
recorded • Where the accused had not had this 
opportunity! the order against him must be set 
aside. Keramoddiu Sarkar y. Emperor, 15 
Cr.L.J. 853 « 23 Ind. Oas. 721*41 0. 806. 
HOLMWOOD and SHARPUDDIN, JJ. 

(48) 8s- 110, 122, Bond for security fw 
good behaviour — Particulars to be stated in 
the order requiting the bond~~‘Orounds for 
rejecting sureties — Relationship — No such 
ground --Order specifying a term more than 
a year — Detention of accused — Reference to 
Sessions Court — Necessity of — Object of 
proceedings under 8. IIO --Summary rejeo-^ 
tion of petition — When not to be made- 

M was ordered by a Magistrate of the 1st 
Class to give a bond under 8 110, Orim. Pro. 
Oode, to be of good behaviour for 3 years for 
Bs. 1,000 with four sureties. M offered four 
persons as his sureties of whom two werereject> 
ed as being bis relatives ; one as being a mere 
boy and the remaining one as being a bad 
character. 

#■' * 

Held that particulars as to whether each and 
all are liable for Bs. 1,000 on occasion arising, 
or Bs. 1,000 between them, should have been 
stated in the order so as to prevent misunder- 
staoding later. 

Mere relationship is t!b reason for refusing a 
surety* Ou the other hand, a relation is more 
likely than any other person to have inffuenoe 
over a man and to be able to keep an eye on 
liim» iu short, relationship is a recommenda- 
iioii(a). 

A Magistrate should, before rejecting a surety, 
himself enquire into the matters alleged against 
him, and not delegate such an enquiry t(f any 
one (b)« 

The ohjbbt of the law as to seoarlty for good 
hdiavionr is hot to fill the jails with bad oha- 
Sl^bters, hu^ hdi^ reasonable phsesune to bear 


Dfflm . Pro* Oodo^(Cofillftttig)r 

Where the order for security speoides a term 
eioeeding one year during which aociised is to 
be of good behaviour, the Magistrate in order* 
ipg the detention of the accused should, under 
8. 123, refer the case to the Sessions Court. 

The District Magistrate should not sum* 
marily reject a patition which was explicit 
enough merely because it did not contain just 
the particulars he wanted. Hahala v* The 
Crown, 6 P B. 1914 (Or.)»142 P.L.B. 1914. 
Johnstone, j. 

References:— ’{a\ 26 A. 181, Appr, (b) 18 P. 
R. 1906 (Ct.), jR. (c) 28 P.R. 1901 (Or.), R. 

(49) 8s. 110. 626— Transfer —'Jliagistrate's 
duty to call witnesses— Practice— Expenses 
of witness to be realised before issuing 
summons. 

The Magistrate trying a case is bound by law 
to bear those witnesses only whose list is sent op 
by the police along with the case, and, aS soon 
as the witnesses produced in support of thh oase 
have been heard, the Magistrate is then to 
ascertain the names of the persons like! to be 
acquainted with the facts of the oase and shall 
summon to give ovidenoe before himself only 
such of thpm as he thinks neoessary. He is 
not bound by law to, and should not, save in 
very exceptional oases, call the other witnesses 
that the police or any one else may from time 
to time ohoose to produce. 

Held further that, when a Magistrate is of 
opinion that expenses for calling witnesses 
should be charged from parties, he should rea- 
lize the expenses before issuing the summons* 
Goviod Sahal y. King-Emperor, 12 A.L.J. 
262*15 Cc. L.J* 363*23 Ind. Oas. 731. 
KN0X,j. 

(60) Ss. 110, 626— Transfer of case—tTuris* 
diction of High Court. 

Held, that a High Oourt is not competent 
under 8. 626, Oode of Orimioal Procedure, to 
pass order of transfer of proceedings under 
8 110 of the Oode. Ahmed JSakhsh y. The 
King Emperor of India, 154 P.L.B. 1914*16 
Or. L.J. 663*24 Ind. Gas. 971. 

RaTTIGAN, J. 

References:— \b k. 866; 4 P.R. 1896 (Or,); 42 
P.R. 1905 (Or.) *131 P.L.B. 1906; 6 P.R. 1911 
(Or.) -*168 P L.R. 1911 ; 26 B. 179 28 0. 709, 
13 P.B. 1885 (Or.); 16 0. 781 (787). F.; 26 M. 
188; 2 O.L.J. 614; 34 A. 688, Dies.\ 1 P.R. 1918 
(Cr.)-139P,L.R191g. D. 

(61) 8. 112 — SeeuHty for good behaviour-^ 
Surety to bs able to control the acmsed— 
Condition invalid. 

The oo idition attadhed to a surety for good 
behaviour, demanded under 8. 112 of the Orim. 
Pro. Oode. that he should able to control 
the accused, is not a desirable condition, iBni* 
perer v. Jiya Hatha, 16 Bom. L.B, 

Bom- Or. 0. 188 * 28 Ind. Oas, 476*16 Or* L* 
J.368.^ 

MBATOHand jS*AS, W., 
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Crlm. Pro. Oodor^ Cmtinu^d), 

(62) 8* ll^-^8urety ^Bsstriction^ local men 
^JurUdktiondfMagistratei 

A Magisitate bas no juHsdiotion to put soob 
a restriotion upoti tbe nature of the eureties 
under S. 112 of the Orim. Pro, Code, as to direct 
that thOy should be local ; for such a restriction 
is not contemplated by the section. That is a 
matter which must be decided siihseqaently if 
obJeotioD is taken to the sureties on that ground 
by the Police authorities. Islam Khan y. 
Emperor, 15 Or. L.J. 254 » 23 Ind. Oas. 206. 
HOLMWOOD and SHABFUDDIN, JJ. 

(63) S. 112. See Nos. 22, 33, 46 and 47, supra 
and No. 323, infra, 

(54) S. 118. See No. 47, supra, 

(55) 8. 114. See Nos. 10 and 22, supra, 

(66) 8. Ill --Proceedings under— Buies of 
evidence— Genera I repute^ 

B^uiries under Oh. 8 of the Code of Orimi- 
nal rrooedure are governed by the ordinary 
rulea of evidence and evidence which is not 
adsh||8ible under the Evidence Act cannot be 
admitted in proceedings under S. 117 of the 
Code of Criminal Procedure. 

Evidence of general repute may be either 
evidence as to the general opinion of the neigh- 
bourhood or community in which the person 
concerned lives or to which he belongs, or tbe 
personal opinion of tbe witnesses who are 
examined. Bechal v- King-Emperor, 12 A.L. 
J. 937 « 16 Or. L.J. 706 « 26 Ind. Gas. 153. 
Chamibr, J. 

(67) S. Ill— Security demanded — Evidence 
of CO accused. 

The applicant, with certain others, was call- 
ed upon to furnish security for keeping the 
peace. He denied the charge. The Magistrate, 
relying on the statements of tbe other accused 
persons and the police report, ordered the 
applicant to furnish security ; held the Magis- 
trate was bound under fi. 117, Grim. Pro. Code, 
to make an enquiry into the truth of the police 
report, and no such enquiry having been made, 
the order war bad and must be set aside. Mul 
Ghand v. Ring- Emperor, 12 A.L.J. 1262. 
PIGGOTT, J. 

(58) S. 117. See Nos. 33 and 47, supra, 

(69i 8, 118 — Leave to appeal to Privy Goun» 
cil—Or^r passed by High Court in Criminal 
revision-^Calcutla Letted Patent (1865), cl, 41, 
Cblntamao Stpi^ v. King Emperor, 18 O.L J. 
119 « 2 1 Ind. Gas. 470 «* 14 Or. L. J. 598, See 
Final Part, 1913, Ool. 66. 

(60) S. 118. See No**33, supra and No. 74, 
infra, 

(61) 8s, 118 and 123— Security for good 
behaviour— Failure to furnish— Solitary 
banfinement, 

Whwe a person who has been asked to fur- 
ids& leourity for hi4 good behaviour Ifuls to do 


Grim. Fro. Oode^(Confimisd). ^ 

BO, the Magistrate has no power to order soli" 
tary oonfioement. Kuadan y Kiog-Enoperor, 
12 A.L.J. 823«86f A. 405-16aOt, L. J, 616«i 
26 Ind. Gas. 628. 

CHAMIBR, J. 

(62) S. 119. See No. 88, supra and No. 328, 
infra> 

(63) Ss. 119, 431— Chap, Vlll— Order of 
discharge under 8 , 119 cannot be revised— 
Diitrict Magistrate cannot order further 
inquiry ^May start fresh proceedings on 
fresh materials, 

S. 437, Grim. Pro. Code, does not apply 
to proceedings under Obap. VIII of tbe Oode. 

Therefore, a District Magistrate cannot order 
further inquiry into the esse of a person dis- 
charged under 8. 119 of the Oode, but it is open 
to him to institute fresh proceedings on entirely 
fresh materials. 

It is proper to give notice to tbe person dis- 
charged before an order for further inqmry is 
made against him. Ismail y. A H. Irllaa, 
U.B.B. (1914), let Qr., p. 8-24 Ind. Gas. 643- 
16 Or. L. J. 631. 

Shaw, j.c. 

(64) 8. 121. See No. 317, infra, 

(66) 8s, 121, 438. 514 and bib— Forfeiture of 
security— Appellate Court incompetent to 
refer to the Chief Court a case m which 
appeal lies to it. 

Held, that, a District Magistrate, while tak- 
ing oognizanoe of a case as an appellate Gourt, 
has no power to report it to the Chief Court 
under 8, 438 (1) or any other section of the 
Grim. Pro. Code. He is bound to decide it* 
according to his own discretion, leaving the 
aggrieved party to take such steps as may 
appear advisable to get it set aside by the higher 
authority, but he is incompetent to divest him- 
self of his powers as an appellate Court merely 
because be either misunderstands or disapproves 
of certain published rulings (n). 

Held, also, that the headnote of P.E. No. 15 
of 1913 (Gr.) is misleading and it goes beyond 
the terms of tbe judgment. la it the Chief 
Court has not overlooked the provisions of 
8. 121, Grim. Pro. Code, and has not laid down 
any hard and fast rule prohibiting t]|e forfeiture 
of security under oert^n oiicum stances. 

All that the ruling indicates is the necessity 
for moderation and the reasonable exercise of 
diBcretion in determining tbe extent, if any, to 
which a conviction would justify the rigorous 
measure of forfeiture. Bega Singh y« The 
Crown, 7 P.W.H. 1914 (0r.)-62 P.L.B. 1914- 
15 Or. L.J. 485-24 Ind. Gas. 573. 

tEENSINGTON, O J., and EATTIGAN, J, 

Beference : — 15 P.R. 1906 (Gt.), B. 

(66) 8, 122— Surety— Good behaviour— ^Fit^' 
ness of surety, 

The ground of refusal by a Magistrata to 
aooept a surety for good hebaviont under 8. 122 
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Crlm. 'Pro.f0od6^(bofi^te^i). « 

of the brim. Pro, Code, muet be valid and 
reasonable and jpauet be dealt with in each case 
as it arises (a). 

Whelii^a Magistrate refused to aooept as 
sureties, under 8. 122 of the Code, the brothers 
of the person bound down to be of good behavi- 
our, because he considered them unfit for the 
reasoLi that the person bound down was a 
notorious daooit and there was a consensus of 
opinion that his brothers would not btable to 
keep him in control : 

that tbe reason was a reasonable and 
valid one. Aslraddi Mandal y. Emperor, 15 
Cr. li.J. 169«22 Ind. Cas. 746 = 41 0. 764. 
HOLMWOOD and SHARFUDDIN, JJ. 
Eefennces : — (a) 22 W.B. (Cr.) 37 ; 6 Ind. 
Cas. 668=14 C.W.N. 666 = 11 Or. L.J. 392 = 

. 37 0. 446. F. 

(67) 8. l^^^Surety-^Rejection-^Order based 
on Magistrate's personal knowledge — No 
enguiry— Illegality —Necessity for enquiry 
before passing order— Nature of enquiry 
under S. 122. 

Where a Magistrate refused to accept a person 
as a surety stating that he knew from magis- 
terial experience that such person’s innocence 
of connection with thieves is far from establish- 
ed. Beld^ that the Magistrate was not justi 
fied in relying on bis personal knowledge and 
dispensing with an enquiry and taking no 
evidence at all, and that be should examine 
the sureties as to their fitness and take, such 
evidence as the accused may give and base his 
decision on the evidence so recorded (a). 

An enquiry under 8. 122, Grim. Pro. Code, is 
*a judicial enquiry and a Magistrate cannot 
import his own personal knowledge without 
giving evidence. The Crowa y. Piru Abdulla, 

7 S.L.R. 94 = 16 Cr. L.J. .^78 = 23 Ind. Gas. 746. 
Pratt, j.c. and HAtWARD, a.j.c. 
References : — (a) 2 S.L.R. 11 ; 2 S.L.R, 15 ; 

4 B.L.R. 18, B. 

( 68 ) S. 122— Magistrate— Discretionin reject- 
ing sureties^ Police report. 

The Magistrate has a wide discretion under 
8. 122 to accept or reject a certain surety. This 
discretion can, however, be exercised after a 
satisfactory enquiry in accordance with law. 
Where a Magistrate, acting on police report 
only, refused to accept certain persons as sure- 
ties, that, there having been no enquiry, 
the order was bad. Bhawani Singh y. King- 
Einpepor, 12 A.L.J. 1004. 

PIGG0TT,J. 

Befat&Me 27 A. 298, F. 

(69) S. 122. See Nos. 89 and 48^ supra, 

(70) S. 123. Bee Nos. 48 and 61| swpra, * 

(71) Ss* 193 , 897— -Perscwoowmif^ to prison 
under 5. 123-- Wof undergoing imprison- 
ment wUMn tJ^ meaning of S, 397* 

I Apeisqii jsdmKmitied to Irispii under 
8. 123, Ciim. O^e, hie is not undergoing 


Cvfm. Pro. Code— (Cdnfintfed). 

a sentence iii issprisonment within the meaning 
of 8. 897. Critn. Pro. Code, CSovn y. Ohnlam 
Hi. 7 S.L.R. 20d»16Gr. L.J, 692»25 Ihd. 
Cas. 344. 

Crouch and Boyd, a. j.cs. ^ 

Reference *14 Bom. L.R. 966, Foil, 

(72) S, 12S—Secuniy tokeep ihepeace’^Peti- 
tion for cancelment of the bond — District 
Magistrate giving date for hearing— Peti- 
tion dismissed without hearing petitioner— 
Dismissal set aside. 

A case was set down to be heard by the 
District Magistrate on a certain date while he 
was on tour in his district : intimation of the 
date so fixed was given to the accused but they 
were not informed of (he place where the case 
would be heard ; they failed to appear at that 
place and the District Magistrate dismissed 
their petition without hearing them. t 

Eeld, that the District Magistrate having 
given the petitioners a date for appaarsihce, 
should have heard them, and hence the qrder 
of dismissal could uot be maintained, |lohr 
Baksh y. EmpePOP, 68 P.L.R. 1914 = lo Cr. 
L.J. 143 = 22 Ind. Oas. 495. 

Shah Din, j. 

(73) S. 125. See No. 84, supra, 

(74) 8s, 126, 107, 118- Order under 8s, 107 
and 1X8 - -Powers of District Magistrate under 
8, 125. Mare Oowd y. Emperop. (1913) M.W. 
N. 716 = 14 M L.T. 328 = 26 M LJ. 469 = 21 
Ind. Cas. 146=14 Or. L.J. 646=37 M. 125. See 
Pinal Part. 3913, Col. 67. 

(75) 8. 138— Applicatio7t of— Way or public 
place. 

S. 133 of tbe Code of Criminal Procedure 
empowers tbe Magistrate to order tbe removal 
of an obstruction from any way or public place, 
and before it can be applied there must be a 
finding that tbe obstruction in question is 
situated in a way which can lawfully be used 
by tbe public. Chupanmn y Klng-Empepop, 
12 A.L.J. 1024 = 16 Or. L. J. 724 = 26 Ind. Cas. 
172. 

PIQGOTT, J. 

(76) 5. 133 — Outbreak of small-pox— Parents 
inoculating their children — Whether can be 
said to carry on trade or occupation— Order 
to stop the practice— Illegality, 

Parents inoculating their own children upon 
ah butbreak of smal)-ppx cannot be said to be 
carrying on a trade of to be |ii^aged in an 
occupation, and consequently in order under 
8 . 133, Grim. Pro. Code, to stop tbe praotioe 
is illegal and is liable to be set aside. 

Empavov t. Mga Kyaat Lon. U.B.R. (1918) 
SrdQr. 180.= IS Cr. L. J. 368-.33 IdcI. Oas. 
306. , 

Bauhdhbs, j.c. 

(77) 8. 183 — Fi»lA omr whiih ncrplM Wftsr 

flow from adfo^mg fUldi—Not a 
whi^ may 6. tho putm— 

Mote of water obstfueM. • 
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Cvlin. Pro. Coda— '(Coii^Atcfd)* 

A field* wbioh is on a lower leeH than tbe 
adjoitiiiig fields and over whteh the surplus 
water of those adjoiniug fields use to fiow into 
a tank, even if it oould be desoribed a ohannelt 
is not Buob a channel as had been or oould law- 
fully be used by the public, and action cannot 
be taken under 8. 183, Crim. Pro. Oode. for 
the removal of any unlawful obs^uction from 
it. Jagarnath Bahu y. Parmestiwar Narain, 
12 A.L.J. 24B»16 Or. L. J. 229«»23lDd. Oas. 
181 « 86 A. 209. 

RYVBS and PIGGOTT, JJ. 

Beferencea (1906) A.W.K. 190 ; 22 B. 938, 
22.; 34 A. 846; 82 0. 930, D. 

(78) S, 133— Claim of right — Magistrate's 
duty to decide bona files of --Magistrate 
bound to refer parties to Civtl CourU tf such 
claim 13 net m>^re pretence— Steps which 

« Magistrate may take. i/ suit not instituted 
,in Civil Court within reasonable time, 

Ber Sharfuddin, J .^(Teunon, J., duhiiante). 
—Sub-8. (8) of 8. 138, Orim. Pro. Oode, pro- 
vides that DO order duly m«de by a Magistrate 
under the section shall be called in question in 
any Oivil Court. From this latter provision it is 
clear that the provision of 8. 183, Orim. Pro. 
Oode, should be sparingly used. Any order 
passed under the section cannot be questioned 
in any Oivil Court. It is therefore necessary 
that, if the party against whom the order is con- 
templated to be passed raises a question that the 
pathway is not a public property in the sense of 
the provision of this section, the Magistrate 
trying the case should be careful not only to 
decide ae to whether the pathway in question 
is situated on a private land or if it is for pub- 
lic use, bat he should, even when the claim of 
thl Objection is not substantiated, find whether 
the cl iim is bona ^3 or it is set up only to 
oust the jurisdiction of the Court. If the Magis- 
trate finds that the claim which is set up is a 
mere pretence, be should then proceed to pass a 
final order and make the rule issued by him 
absolute. If however he finds that the claim, 
although not •substantiated, is not mere pre- 
tence and is not raised to oust the jurisdiction 
of the Court, but that it is raised bona fide, be 
should stay his hand and refer the party to Civil 
Court. And if the party within a reasonable 
time does not have recourse to Oivil Court, the 
Magistrate may then proceed to m^ke the rule 
absolute. Manipur Oey y. Bidhu Bhutan 
Birkar, 18 0.W.N. 1086=16 Or. L.J, 698 = 26 
Ind. Oas. 146. 

BHABFUBDIN and^BUNON, JJ. 

(79) S. X^^'^tlurors nominated by applicant^ 
Validity of— ‘Eight of applicant. 

Proceedings were instituted under 8. 133 of 
the Grim. Pro. Code * at the instance of H 
against F. F applied for appointment of Jury 
whioh was granyd. He nominated two Jury- 
men. The Magistrate called upon H to nomi- 
nati two Jurors. H nominated two jurors and 
thcwMagistrate appointed a foreman. The Jury 
by a lUajority made an order against F. Held 
that it is not il^pgal on the patt of a Magistrate 

5 Or. 


Grim. Pro. ^ 

to address any miqutfy to the applicant with a 
view to ascertaining the names of respeotable 
persons living in the neighboufbQod who would 
be willing to serve on the Jury. The Magistrate 
should see that he does not appointrllfeDds or 
partisans of the applicant. The criterion in 
such oases is whether the applicant was allowed 
to exercise rights not conferred upon him by 
law. Parzand All y. Hakim All| 12A.L.J, 
1241. 

PIQGOTT, J. 

References 28 0. 499 ; 26 C, 869 ; (1897) P. 

R. 4, B, 

(80) 8, 133, scope of — Bona fide claim of 
private right, by a patty --- Title —J wry ^ ftmc‘ 
lion of— Procedure, to be followed. 

In a proceeding under 8. 133 of tbe Code of 
Criminal Procedure, tbe first party asked for an 
obstruction of a way to be removed as detri- 
mental to the public interests, and the second 
party claimed a private right thereto, and the 
case was submitted to the jury. And jury 
oolleoted the evidence and declined to dei^e the 
question as it involved the question of private 
or public right. The matter was referred to 
the Magistrate who decided upon tbe evidence 
that this was a matter for the Oivil Courts : 

Held, that tbe section contemplates only an 
enquiry as to tbeexistenoe or non-existenoe of tbe 
obstruction o>mplaiDed of, and m t an enquiry 
into a disputed question of title ; and it was 
beyond the scope of tbe jury to decide whether 
tbe way obstructed was or was not a public way. 
And tbe Magistrate, having found that there was 
a bona fide claim of private right raised by the ^ 
second party, was perfectly justified in leaving 
the determination of tbe qm^stion to the Civil 
Court. Mahomed Ashrafuddio v. Salkh Karim 
Bokhsh, 19 O.L J. 631 = 16 C.W.N. 1148=24 
Ind. Cas. 603 = 16 Gr. L.J. 515. 

HOLMWOOD ani ShABPUDDIN, JJ, 

References : — 17 0. 662 ; 26 0. 870 ; 12 0» 
137 ; 12 0 696, F. 

(81) 8. 133, Bee No, 120, infra, 

(82) 8s, 133, 135, 138— Time for setting up 
bona fide claims to land— Right of bringing 
civil suit. 

Where a conditional order is passed under 

S. 333, Crim. Pro. Code, and tbe person 
against whom the order is made raises a 6ona 
fide claim that the subject of ooniention is 
private property, the Magistrate is boi^nd to 
investigate tbe claim and cannot leave h to a 
jury appointed under 8. 138. There is how- 
ever no authority for holding that, once a jury 
is appointed, it is open to tbe person against 
whom the order is made under 8. 133 to set up 
such a olsim and to have it determined by the 
Ma*gi8trate, before the Jury proceeds with the 
matter (a). 

Obiter, — It the jury decided that thb order 
was reasonable and proper, tbe appellant would 
not be estopped from bringing a Civil suit to 
establish his right to exoiosive enlbynieiit of 
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€riiii*, Pro* Cod^(Qon(int<^sd). t 

the land (6). Ah Ywny y. Ha Qyl, 7 But^ L« 
T. 38 -28 Ind. Cas. 467 -16 Cc. L. J. 259, 
TWOMBY, ^ 

E&fen^cesi-’idii l O.LJ. i34 (486), (6) 

S O. 29r«. 

(83) Ss, Ids, 187 and 140— of nui‘ 
Bance^Came Bhown— Complainant to produce 
evidence first — Practice, Indap y. King-Em- 
peroF, 11 A.L.J, 93i=22 Ind. Oas. 167«16 
Or. L.J. 23. See Final Part, 1913, Oolf 68. 

, (84) S. 186. See No. 82, supra, 

(86) B. 137. Bee No. B^.^supra, 

(86) 8. 188. See No. 82, supra, 

(87) S. 140. See No. 83, supra, 

(88) 8 Temporary orders in urg*'nt 

cases of nuisance— High Court— Powers of. 

Ad order passed under S. 144 of tbe Crim. 
Fro. Oode, restraining a certain body of people, 
from exercising the rights of Melvaramdac. in 
relation to certain lands, is a valid one. 

TliiMadrasHigb Court is more liberal than 
the Calcutta High Court in the interpretation 
of S. 144. 

The High Court will interfere, if the Magis- 
trate passes a permanent injunoiion instead of 
affording a temporary relief in matters of 
urgency. Hey yarn Ammal, In re, (1914) M. 
W.N. 169=16 Or. L.J. 145 = 22 Ind. Cas. 721. 
8APABXVA lYBB, J. 

(89) S'. 144 — Urgent orders incase of d,anger 
of breach of peace — Force at disposal of 
Magistrate insuMcient— Procession a luxury 
—Whether sufficient ground for order under 
8. 144. 

Where a Magistrate apprehends that, with 
the force at his disposal he cannot prevent a 
breach of tbe peace, he has jurisdiction to pass 
a temporary order undei; S. 144, Grim. Pro. 
Code, stopping a prooersion. 

The fact that a procession is a luxury, is not 
a sufficient ground for passing an order under 
S. 144. Arumuga Hudali v. 8. E. Koo- 
PeromaUwatny^ Chetty, 15 Or. L J. 30 = 22 
Ind* Cas. 174. 

BAMKABAN NAIB and AYLING, JJ. 

(90) 8, 144— Destruction of strap dogs — Order 
passed ashing public not to remove dogs in 
carta— Order operating in the whole of city 
limits and five miles beyond. 

By .a notiffcation issued under 8. 144 of the 
Crim. pro. Code, the District Magistrate of 
Burat ordered “all persons to abstain from re- 
mcrring or causing to be removed or promoting, 
aiding or abetting directly or indirectly, in any 
way the removal of any dogs, either in carts, or 
otherwise, or from preventing or trying to pre- 
sent or obstract directly or indirectly, the 
poisoning of such dogs in any way and from 
Aaking possessloa of or oonfining such dogs.” 
^e order applied to “ Bora^ City and all places 
wathih ffva milas of Surat City.” On an 


CrIm. Pro. Coda— (Confint^. > 

Held, ,th|t the order was made without 
jarisdiption inasmuch as the order was direotod 
neither to a particular Indiyidual nor to tlm 
public generally “ when frequenting or visiting 
a particular place.” EmpePOP v. Bbagubid 
Dwarkadas, 16 Bom; L* B. €84=2 Bom. Or. 
Cas. 249. 

HBATOrfand SHAH, JJ. 

(91) 8. 144— Object of— Evasion of the law — 
Arbitrary and successive renewals of order under 
the section— ILgh Courts power to revise— Char- 
ter Act, 8, 16. Govinda Ghetti y. Perumal 
Chetti, 26M.L.J. 370 = 14 Cr.L.J. 689*21 Ind. 
Cas. 381. See Final Part, 1913, Col, 68. 

(92) 8, 144 — Temporary orders -No power to 
renew for a further period except by notification 
of Government. Govittda Chetty v. Emperor, 
(1918) M.W.N. 1003 = 14 Or. L.J. 668 = 21 Ind. 
Cas. 898 = 27 M.L.J. 628. See Final Part, 191f, 
Col. 68. 

(93) 8. 144 UD— Dispute likely to be settled in 
Civil Court— No apprehension of breach of 
peace — Order directing a party to open 
channel in his own land whether an older 
under 8- 144 (2). 

An order of a Magistrate directing a party to 
open a channel in his own land is not an order 
of the kind contemplated by S. 144 (2) of the 
Oode of Criminal Procedure (a). 

Where a dispute between the parties is likely 
to be settled by a Civil Court before the culti- 
vation season, and there is no immediate appre- 
hension of a breach of the peace, it is not a 
case for interierenoe of the Magistrate under 
8. 144 (2) of thi^ Oode. C. k, 8ubpafnai)|ja 
Aiyap y. Huthu Ambalam, 15 Or. L J. 39ip» 
23 Ind. Gas. 499. 

MlLLEB and SADASIVA IYBR, JJ. 

Refer ences \—ia) 4 M. 121, F, ; 13 Ind. Cas. 
1000 = 13 Cr, L.J. 184 = 39 0. 660. Dies, 

(94) S. 114. See Nob, 120 aivd 169, infra. 

(95) 8s» 144, \4b— Charter Act, 8, 16— 
Order under 8. 346, Crim, Pro. Code — 
High Courts power to interfere— Possession 
given by Sub- Magistrate to a person with 
consent of parties — Not a receiver— Nature 
of possession — Whether held on behalf of 
person in whose favour oraer under 8, 146 
IS passed. 

Under S. 16 of the *^Oharteft ^ the High 
Court has power to interfere wifl^orders passed 
under S. 145, Grim. Pro. Code, even if no 
question of the Magistrate’s jurisdiction is 
involved, provided thatithece has been a gross 
miscarriage of justice (a). 

Possession given to a persou^ by a Sub-Magis- 
trate, who has no power to app^oint a receiver 
under S. 144, Crim. Pro* Code, with the oduaent 
of parties, is not possession of the reoeiij^^ 
Court, and cannot be said to he posseasibii* pii 
hehall ol a person in sidiose |mus an ^ 
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ir. 

Atithlm Blitttfty, 26 M L. J: aOB- (1914) M.W. 
K/352«15 Cr. 1^. lad. €»$• 597. 

8ADASIVA lYBB, J. 

Bt/drwc^s :-*(a) m MX. J. 490»^(1913) M. 
Y7.N. 1164 (1169) ; 31 M. 318. B. (6) 27 0.786; 
:22 M L.J. 164; (1911) tf.W.N. 44. I><iubUd. 

(96) 8b, 144, 146, 146— P«ittion for order 
under 8. 144 — issued under that 
section^^ Action taken under 8, 145 — Peti- 
tion dismissed’— Attachment of land and 
crops ordered— Legality of proceedings of 
Magistrate’— Judgment of GivU Court whe- 
ther binding on Magistrate in proceedings 
under 8, 145. 

A dlspuiie arose befeweon S aod M regarding 
I the possession of certain land. On 17-1*1914 
M filed a. petition asking for an order under 
'^B. 144 direoting 8 to abstain from interfering 
wi^ his possession. This petition was for- 
warded to the Police for enquiry. Meanwhile 
on 24-1-1914 M put in another petition objeot- 
ing to the course of the Police enquiry and 
itsking that harvest of the crops by 8 should be 
stopped, that the crops already harvested 
should be taken possession of by the Village 
Munsif, and that 8 should be ordered not to 
interfere with the lands. On tih>s the Magistrate 
passed the following order on 34-1*1914 : 

^ ** Issue notice under 8. 144 forbidding both 
sides to harvest until the question of possession 
has been settled by this Court. The crops 
already harvested shall be taken into theoustody 
of the Village Munsif. Order both sides to 
produce witnesses before me on 5-2-1914.” 
The notice actually issued to both sides on the 
s||ne date did not purport to be issued under 
any particular section. 

S claimed the land in question under a sale 
deed from the sons of the admitted original 
owner K. M claimed as the lessee of |C*8 widow. 
S'filed a judgment of a Civil Court in a suit of 
1911 in which it was decided that the widow 
bad no right^to lease the disputed lands. 8 
asked for an order declaring him to be entitled 
to possession and forbidding disturbance by the 
other side. 

On 5-3-1914 the Magistrate took up the case 
under 8. 145, Crim. Pro. Code, and dismissed 
M*8 petition, stating that he left himself 
preolndod from deciding the dispute by the 
judgment of the Civil Court. He also directed 
the Village Munsif toeharvest the paddy and 
attach all ; thp paddy and the land until 
an order was obtained from a Civil Court. 8. 
applied in revision to the High Court objecting 
to this portion of the prder as illegal and with- 
out jurisdiotion. 

Seld that the^Magistrate'e order, which must 
be taken to have been passed under 8. 146, was 
and must be set aside. 

pfooeediisgs of the Ma^sti^a in so far 
m iSsiiy to be nhdek 8. 145 are voM 

for want o! jticisdiotion And arairdi^^^ 


Pwi. i 

reason of his lattose to eosnply with 
requirements of 14 oi 8.145. This provi- 
sion of law is impifrative and failnre to comply 
with it destroys the Hagistrate’ii jurisdjption (a) . 

S. 146 is a sort of corollary to B. 145 and 
the lef^iality of an order under it depends on its 
having been preceded by legal proceedings under 
8. 145 and on the holding of an enquiry as to 
the fact of possession ending in tbs Magistrate’s 
either finding that neither of the contending 
parties is in possession or being unable to satisfy 
himself as to which was in possession (5). 

The whole proceedings under S. 146 being 
illegal, the order made in tbis oase under 8. 146 
oannoT. stand on a better footing. Held alsq 
that the existence of the Civil iQourt judgment 
did not afieot the Magistrate’s jurisdiction to 
take prooeedings under 8. 145. Orim. Pro, Code* 
The v,ho\e scheme of the ^ai^. XII in the 
Orim. Pro. Code contemplates hO enquiry solely 
with reference to the fact of aotfial possession, 
irrespective of title (c). SubbfU^hOia Al)far v. 
Mariya Pillai. 16 M.L.T. 62»(l9l4) 

798»16 Or. L.J. 559«24 Ind. Oae. 967, 
AYLING* .1. 

References :-(a) 32 C 562, B $ 36 M. 276, 
B. (5) 40 C. 105, B. (c) 26 C. 625; 82 0. 896, D, 

(97) 8, 146 — Final order — Award of costs— 
Bill of costs presented by party— Magie^ 
irate's direction to tax costa and include 
the same -Failure of the office td^&o so-^ 
Death of successful party —AppUcdiion by 
his son to have the costs taxed— Sustain’^ 
ability — Magistrate's successor in office^ 
Competency to pass order— Legal represen* 
tative— Magisterial proceedings. 

In proceedings under B. 145, Crim. Pro, CodI, 
the Bub-divisional Magistrate passed a final 
order directing the counter-petitioners, among 
other things, to pay tbe petitioner’s costs. 
Within 3 days after tbe order, two memoranda 
for taxing costs were put into the Court by the 
petitioner. The Magistrate passed an order 
directing the inclusion of the costs. But 
through some negligence in the Magistrate’s 
office, costs were not actually taxed. Neatly 
three years later tbe petitioner’s son applied to 
tbe Magistrate’s Bucccssor-in-offioe for costs 
being assessed, tbe petitioner having died in 
the interval. The son’s application was reject- 
ed. 

Held that the application by the son is 
sustainable and he is entitled to have the costs 
assessed. 

The Code of Criminal Prooedure oontains no 
special provisions for bringing on record repre- 
sentatives of the deceased partiejk Ail that the 
Court has to see is that the appetl or applioaticgi 
has not abated by reason of the death of one of 
t\& parties. 

Beldf also, that tbe snooesBor of the M^gis.> 
Irate who decided the case hm jurisdieiinii to 
aeaesB the aiaoiint of epiki (n)* 

Per Sadddba Jpsr, ^T^Oourts shohld a 
lean in favour of that' el tihe iivr whicai 
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would ouable a party who has got an ordor in 
his favour to objain tbe fruity of that ordect and 
sot in favour of highly taohnioal objections 
which npder theXkran^s order inf ruotuous and 
a mere pie5e of waste paper. Oourts have power 
within reasonable limits to invent rules of pro- 
cedure for this purpose, when the legislature 
has not enacted snob rulesi unless the legis- 
lature prohibits them from doing so. Subbiah 
Servai v. Chokkalinga Thevan, 16 M L.T. 
9i6»(1914) M.W.N. 790»tl7 M.L.J. 6x3-16 
Or. L.J. 676-35 Ind. Gas. 1004. 

BADASIVA iter and SPBNOEB, JJ. 

Beferwices :-ia] 33 0. 37 ; SI 0. 609 ; 2S 0. 
384 ; 24 0. 867, JRel. 

(98) 8* H^^Omission to record preliminary 
order before summoning opposite parly — 
Omission to affix copy on the property in 
dispute-^ Bevision^Par ties to reviston^ 

Eeldt that the omission to record preliminary 
order before issue of summons to the opposite 
party or to affix a copy of it to a conspicuous 
place at or near the subject of dispute as required 
by els. (1) and (3) of S. 145, Grim. Pro. Oode, is 
not fatal to the jurisdiction of the Court to pro- 
ceed with the case under S. 145, Grim. Pro. 
Code, where an order directing the parties to 
put in written statements has been once recorded 
and they have understood the nature of the 
proceedings. 

Meld, alsQ^. that the Chief Court- will not 
interfere on revision with the order of a Magis- 
trate under S. 145, Crim. Pro. Code, where it 
is inconvenient and unnecessary to do so, even 
though such order is based on irregular pro- 
cedure, as it is not usually the practice of the 
Chief Court to interfere on revision in a Civil 
or quasi Civil case when the party asking for 
revision has got a regular remedy at his com- 
mand. 

Beld, further, that the omission to make a 
joint owner of the property a party to the revi- 
sion is im material, where no mention is made 
of such joint owner in the order of the Magis- 
trate and only olie* man has been declared to be 
in possession. Muhammad Sharif t. L. Dhan- 
pat Ral, 15 P W H. 1914 (Or.) -68 P.L R. 1914 
«il5 Cr.L.J. 27-23 Ind. Gas. 487. 

JOHNSTONE, J. 

Beference : — 25 W.R. 47', B. 

(99) 8, 145— Revision by High Oourt^Order 
on merits. 

In a case under 8. 145, Crim. Pro, Code, 
when tbe Magistrate has, on perusal of the 
wintteh statements of the parties, decided that 
the posaession of the first party was of an agent 
and that the second party the pHncipal was 
entitled to possession, held^ the deOision being 
on the merits, the High Court will not interfere 
in revision. Yaldyauatha Iyer y. Buppalu . 
ijnmal. (1914) M.W.H. 795«15 Or, L.J, 669- 
»|nd, Cae. 9^7. j 

V.. 


Cpim. Pfo. God[g^(Oofi<lfiii4d9b 

(1001 8. 146^ Ofhieeim of Magi^ate io ghe 
effect to presumpt bn arwinf from r* cmtly 
^bltshed reeora-of •rights, if a question of 
jurisdiction^ 

The omission of the Magistrate in making an 
order under 8.145. Crim. Pro. Code, to give 
efieot to the * presuifiption arising from the 
entries in a recently published record-of-rights 
is not a question going to the jurisdiction of tho 
Magistrate, and the High Court cannot inter* 
fere on that ground. Chlntaraoni Jena y. 
Jaganoath Ramanuja Date, 19 O.W.N. 123. 

Holmwood and Richardson, jj. 

(lOO-a) 8, 145, inquiry under — Magistrate, 
duty of. 

In an enquiry under S. 145, Crim. Pro. 
Oode, it is the duty of the Magistrate to deter- 
mine who is in actual possesaioD of the property 
at the time of his preliminary order. 

Queers. — Whether proceedings under S; 145 
of the Code can be taken where the two parties 
are in the position of principal and agent? 
Yaithianatha Aiyar v. Suppalu Ammal, 15 
Cr. L.J. 708. 

AYDIxa and Hannay, JJ. 

References 24 A. 443- A W.N. (1902) 111 ; 
31 0. 48-7 O.W.N. 825 (F.B,)-1 Cr. L.J. 49, 
B, 

(1 01) 8. 145 — Refusal of process against wiU 
ness--Final order without jurisdiction, Oal- 
Juddi Howladar v. Aiouddi Howladar, 18 
O.W.N. 94-15 Cr. L J. 79-22 Ind. Gas. 431. 
See Final Part, 1913, Col. 70. 

(102) S. 145 — Finding as to possession essen* 
tial- Civil Court's view, whether conclu- 
sive. 

The deoision of a Civil Court on the question 
of possession is non oonclusive in proceedings 
under S. 145, Crim. Pro. Oode. The Magis- 
trate must arrive at his own finding. Anna- 
•awmy Aiyangar v. Mutbokumara Pillai, 15 
Or. L J. 66.‘} = 26 Ind. Gas. 991. 

BADASIVA IYER, J. 

(108) S. 145. See Nos. 33, 85, 95 and 96, 
supra, 

(104) S. 145 (1)— Jurisdiction— Order under 
8 145. provision of cl, (1), not complied, 
effect of. 

Without compliance «with the requirements 
of 8. 145 (1) of the Criib. Pro- Code, a Magis- 
trate’s order under the section Is witbont jaris- 
diotion and illegal. Autar Kurmi v. Bmparor, 
15 Or. L.J 424-24 Ind,»0as. 160. 

BANBRJI, J. 

References 25 A. 587- A- W.N. (1903) 109 ; 
20Ind. Cas. 751-11 A.L.J. 6fe6-14 Cr/L.J. 
495 - 86 A 19. R. 

( 106 ) 8 . 146 (4)— Juriidieficn-*--Jiwi9dtcf4on, 
exsrtAse of, dsfective^Bossess^, proof of^. 
absentssof, 
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Where in a prooeediog under 8 . 146 of the 
Oode of Oriminal Prooednre, instituted in 1918, 
the Magistrate deolaied poseession in favour of 
the opposite party as evidenoed by certain 
documents of title relating to a period, 10 
years prior to the prooeeding, without taking 
further evidence, oral or^dooumentary, to see 
whether that possession oontioiied up to the 
date of the prooeeding, the High Court set 
aside the order of the Magistrate as made with- 
out jurisdiction, being contrary to the provi- 
sions of cl. (4) of S. 145. Jothan Singh v. 
fRamnarayaa Singh, 19 C.L J 356«;»]8 0.W. 
N. 700 » 15 Or. LJ. 202»22 Ind. Oas. 986. 

Holmwood and Shabfuddik, jj. 

(106) Ss, 145 end 146— Diepttfrs as to immovB^ 
able property Ukeiy to cause breach of peace 
— Title ^ question of, not to be determined^ 
Posses win, mere fact of, to be determined--- 

^Attachment of proverty, jurisdiction of 
Magistrate as to— Evidence to 6e received 
and considered. 

'The question of title does not arise in proceed- 
ings taken under S. 145, Grim. Pro. Oode. 
There the Magistrate has simply to determine 
with which of the parties possession lies at the 
time. 

Under 8. 146, Orim. Pro. Code, a Magistrate 
has got no jurisdiction to issue any order for 
attachment of property unless and until he has 
made the inquiry contemplated by 8. 145. Grim. 
Pro. Oode, that is to say, unless he has received 
and considered the evidence produced before 
him by the parties. Inayat Ollah y. Imanat 
Hussain, 15 Or. L.J. 470-94 Ind. Gas. 350. 

Lindsay, j.o. 

(107) Ss. 145, 146. See PENAL OODE, 
No. 33, 18 O.W.N. 1245. 

(108) Ss. 145, 146, 147, 369 — Review— Orim. 
Pro, Code, 8, 369, OourVs power under. Ram 
Dulare y. Ajudhya Singh, 16 0.0. 192»i3l 
Ind. Gas. 477^-14 Or. L.J 605. See Pinal 
Part. 1913, Ool. 72, 

(109) Ss. 145, 148— Order directing payment 
of the costs of the other side without specifying 
the amount— Amount assessed in a separate 
order— Legality. Emperor y. Medapati Am- 
miraddi, 14 M.L T. 195 - (1913) M.W.N. 771» 
21 Ind. Oas. 170-14 Or. L.J. 570. See Final 
Part, 1913. Ool. 73. 

(110) Ss. 145, 135— Application to cases under 
S. 145 — Offence. 

'8. 185 refers only to oases where some offence 
is being enquired into or tried. It has no appli- 
cation to prooeedingi Under 8. 146 oftheC^de. 
Hudra Pratab Saht y. Dawan Singh, 12 A. 
X.J. 890»15 Or. L.J* 520— 24 Ind. Oas. 608. 

Knox, J, 

ji(|U) Ss, 145, 355— Memorandum of evidence 
it in a proceeding under 8. 145— 

ApplmMjf^y of aub-8^ (BK S. 


dlrlm. Pro. CMa*T(Oon4fi|^ ^ 

Where, la g prooeading un^^ 8. 145, Grim* 
Pro. Oode, the Magistcate only made a memo- 
random of ibe evidenoe purpoi^ng to aot under 
sub-S. (8), 8. 856 : . 

Held (in setting aside the final order of the 
Magistrate under 8146^ Orim. Pro. Oode) — 
That the provisions of sub*di^lHI" S. 856, are 
imperative. 

That the provisions of sub S. (3) apply only to 
oases in which the evidence reoprded under the 
first sub-section is not recorded in the Magis- 
trate’s own hand. Sadananda Hondal Y, 
Rrista Hondal, 19 O.W.N. 124. 

Shabfuddin and Teunon, jj, 

(112) Ss. 145, 435— Oder of the Magistrate, 
whether final— Revision. 

The High Court has no power to revise ati 
order passed by a Magistrate under 8. 145. 
8yeda Khatnn v. Lai Singh, 12 A.L.J. 344- 
36 A. 233 » 15 Cr.L.J. 572-25 Ind. Cas. 324. 
RYVBS and PiaaOTT. JJ. 

References 31 A. 160 ; 26 A. V44, F. 

(113) Ss. 145, 485, 526. ch (8)— Proceeding 
under 8 . 146, 8 . 696 if applies to. 

A party to a prooeeding under 3. 145, Orim. 
Pro. Oode, is not entitled to an adjoarument 
of the case under sub-S. 8 of 8. 526. Orim* Pro* 
Oode. Lakhan Chandra Roy y. Fakub Mon- 
dal, 18 O.W.N. 893»15 Cr.L.J. 359»428 Ind^ 
Oas. 727. 

Imam and CHAPMAN, JJ. 

(114) Ss. 146; 573—Infructuous order direct- 

ing restoration of immoveable property if bar 
to proceeding under S. 145. « 

An infructuous order under S. 522, Grim. 
Pro. Code, which was never carried out, is no bat 
to the jurisdiction of the Magistrate taking 
proceedings under 8. 145. Orim Pro. Oode, in 
respect of the same property. Probhat Chandra 
Chatterjoe Y. Proianno Kumar Sen, 18 0. 
W.N. 1088-15 Cr.L.J. 700-26 Ind. Cas. 148. 
Holmwood and shabfuddin, jj. 

(115) 8. 1 46 —Both parties found to be in joint 
pbeesssion— Order under 8 . 146— Legality. 

A Magistrate has no jurisdiction to pass an 
order under 8. 146, Grim. Pro. Oode, on hie 
finding that the oontjpnding parties are in joint 
possession of the disputed property. Hdhammad 
Koolayappa Rowthan v. Sheik Abdul Khadir 
Rowthan. 27 M L.J. 169-15 Or.L.J. 672-26 
Ind. Oae. 824. 

AYLING and SEBHAGIBI lYEB, JJ. 

References:— 3 O.W.N. 887 ; I O.L.J. 682 ; 
10 O.W.N. 1088; 11 C.W»N. 6l2; 17 O.W*N. 
2qp.H. 

(116) S. 146. See Noe. 96, 106, 107 and 108, 
stfpra. 

(117) Ss. 146 (2), m m- Jurieddeim- 
Ultra vitee ferdor— Criminal RrolAim^ 
Horn 9t Okkt OmfU 
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A Bob^BiviBional ibii^trate attached oeriatn 
lands and appointed 4 Beoeivet under 8. Idd 
(9), 6rim. Pro. ^Ckydii till a' oompeteut Ciiril 
Court would determine the rights of the parties, 
but refujte to niaice oyer the posaesBion to the 
BUooeBSial party when the District Court deter- 
mined the rightp of the oontestiog parties, on 
the ground that the losing party was going to 
appeal to the Chief Court : 

Held, that the Sub-Divisional Magistrate’s 
order was olearly without jurisdiotion, as a 
ilagistrate peases to have authority to retain 
the piroperty after a competent Civil Court deter- 
mines the rights of the parties. 

The Chief Court has power to antiul such 
orders in revision under S. 486 (3), Crim. Pro. 
Code. Haung Tha Zan y. Haang BaOale 
mints Ifaung Bu, 16 Gr.Ii J. 600»-'i4 Ind. 
Cas. 588. 

TWOMBY, J. 

(118) S. Ul—Uight to enter temple and 
officiate at Kumbhabhiehekam ceremony 
whether within the section — Magistrate 
whether should formally record proceeding 
that there is danger of breach of peace, 

A right to eater the temple and ofdoiate at 
the Kumbhabhishekam ceremony whenever it 
Is neoessary to perform the same falls within 
the scope of S. 147 (<t). 

The order of a Magistrate under S. 147 is not 
bad on the ground that he has not formally 
recorded a prooeeding that there is in his opi- 
nion danger of breach of the peaoe (b). A. 
Ghidambara Garukkal t. Sengoda Gownden, 
16 M.L T. 427^27 M.^J. 687«16 Or. L.J. 
671 » 25 Tnd. Gas. 999. 

Kumaraswami Sastri, j. 

References (a) 11 M. 823 ; 29 M. 237, F , ; 
87 0. 678 ; 88 0. 887, Not F. (b> 2 O.W.N. 
670, B. 

(119) B. 147. See No. 108, supra, 

(120) 8s, 147. 144. 133, 436, 489-06sfrac<»on 
to pathway^Pribr order under 8. 144 

a second cU^sfi Magistrate^Colnmencement 
of proceedings under 8, 147 a week 

fromdateofpriqr order— ‘Order under 8 
— Competency to pass— Revision -“When 
open to— Actual obstruction — Direction to 
remcm inproceedings under 8* 1 47 — Lego- 
Uty—8, 183 wo bar-^^rder of single Judge 
of H^jh Court to interfere under Ss. 486, 
489 - Leilas patent appeal-winter fermce , 

li a Bub-Divisional Magistrate really thought 
that, notwithstanding the order Under S. 144, 
Crim* Pro. Code, passed within a week before 
hit taki^ under 8. 147. the likelihood of 
4 existed, it cannot be 

stated Ihat the Bub- Divisional Magistrate |ras 
legally inoumpetent to take action under 8. 147. 

The High Court might interfem if it oonsi- 


Opfm, Fro. Oodmw^iOoiUknliPil), . > 

S. 147, (Mm. Pro. 06d^4 to direct such p^scnt 
not to obstruct the pathway^ 

The fabt that 6. i£i8, Orim. Pro. Code, ex- 
preiely^provides for an order by the Magistrate 
directing the removal of obstruction to path- 
ways, does not neoessarily imply that a similar 
order cannot be pasaed in proceedings taken 
under 8. 147 fa). 

S, 147 can be applied when the right of way 
claimed is a right to public path and not a 
private path. The terms of the section are wide 
enough to cover both oases. 

Bevision under Ss. 436 and 489, Orim. Pro, 
Code, la a matter of discretion and it would 
require a very strong case for a Letters Patent 
appeal to succeed against the decision of a 
single Judge of the High Court refuaiog to in- 
terfere in revision. Karuppanna Roundan y. 
Kandaswami Roundan, 16 M.L T. 230»26 
M.L.J. 928-(1914) M.W.N. 394«16 Or. ^J. 
862»23 Ind. Oas. 780. 

Sadasiva Iyer and spbnobr, jj. 

Referencesr—ia) 4 M. 121 and 1 Weir 143, 
144, Not Fol, 

(191) 8. 148. See No. 109, supra, 

(122) 8s, 154, 167 — Afeaniwflf of information 
— Procedure where offence committed beyond 
local limits— Penal Code, 8, False 
charge. 

Information reoeived under S. 167 of the 
Orim- Pro. Code uodoubtedly refers to informa- 
tion furnished and recorded under 8. 154, 
Crim. Pro. Code. Every enquiry which a 
police officer makes is not necessarily an- 
investigation under 8. 157. 

The Orim. Pro. Code is silent as to the oorreot 
procedure to be adopted by a station house officer 
who receives information of the commission of 
a cognisable ofience outside his station limits. 

There is nothing in 8. 164 to prevent his 
receiving and recording the information though 
he has no power under 8. 157 to conduct an 
investigation. * 

Where the accused sent a telegram in general 
of the ocourrenoe of a dacoity and later on gav^ 
a statement implicating a number of persons 
in the dacoity, and the police took action on 
the latter and found the charges false, held 
that the person can be convicted under S. 2llv 
I.P.O.. for bringing a false charge. Nandamuvi 
Anandayyay. Emperor, (1914) M.W.N. 882 
» 15 Or.L.J. 622«-26 Md. (3as. 680. 

SaNKABAN NAIB^and AYLflSfO, XT. 

(188) Ss* 154, Sli— First information, if sub- 
stantive dvidenee—Oapjtal sentence— Oircum^ 
stances to be considered by the High Court ik 
confirming sentence of deedh-DeUy betmeia 
passing of sentence in the Seisibns Court and 


final orders in ths High Oovri, if. sufficient 
dered that the Bub-Diyisional Mhtfigtrate^^ ground for not cmfirpiing sentence of death. 

Even I mlor Sindh y. BinnoiNiyf 17 1210^^^ 
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|l?l) Si, 166* 190 (lr(A)— PoZiM report mb* 
mitt$(iinnon<o0timbleca»9-^Examindtioii 
of police officer as if he was a complainant 
-^Legality-^-^Magistrate doubting correct- 
ness of report-^Proper procedure. 

A pSUoa report io a non-cognizable case ia a 
police report within the sneaninj^ of B. 190 (1) 
{b)t Orim. Pro. Code, and there is no authority 
in the Code for examining a police officer sub- 
mitting a police report under S. 190 (i) (6) as 
if he was a complainant. 

It is open to the Magistrate to order an in- 
vestigation under 8. 165, when he receives a 
police report in a non-cognizable case and has 
reason for doubting its correctness. Nga Saw 
Ke Y. King-Emperor, U.B.R. (19U), 2nd Qr., 
19 (Or.). 

W. Shaw, j.o. 

Eeference (1904— 1906), I, Orim. 

Prq., p, 26, 12. 

(125) S. 157. See No. 122, supra- 

(126) Ss. 161, 162 — False information to 
police officer— Statements made by persons to 
Corroborate the informant daring investigation 
— Evidentiary value. See PENAL CODE, 
No. 48, 86 P.W.R. 1914 (Or.). 

(127) S. 162 --Indian Evidence Act f 8. 167 — 
Statements made io police when reduced to 
writing are not admissible— Police officer 
can depose to the statements. 

In the course of a police investigation a 
witness made a statement to the police that she 
saw a boy near ihe scene of murder immediately 
after the offence was oommioted. She denied 
the presence of the boy when she was examined 
before the committing Magistrate. At the trial 
she admitted that she had seen the boy at the 
scene of the offence. The statement she had 
made to the Police officer was sought to be 
proved by the sworn testimony of the Police 
officer that she bad made it to him. This 
testimony was objected to on the ground that 
it offended against S. 162 of the Grim. Pro. 
Code. • 

Held, that the Police officer could, under 
8, 162 of the Grim. Pro. Codp, be allowed to 
depose to what the witness had Said to him for 
the purpose of corroborating what she said 
before the Sessions Judge. 

Per Shah, t/.— Looking to the plain language 
of S. 162 of the Grim. Pro. Code, the writing 
only is excluded from evidence, but the right 
to prove any staiemeni to the police by oral 
evidence to corroborate the testimony of any 
witness is not taken away by the section. 
Emperor v. Hanmaraddl Eamaraddi, 16 Bom. 
L.R. 603«2 Bom. Or. Gas. 284-36 Or. L.J. 
690wi26 Ind. Gas, 188i 
Heaton and SHAH. jj. 

• . ■■■ ■ 

(128) S, l6%~rEight of accused to get copies of 
statements made to Police, 

She aoottsed is not entitled, as <4 right, to 
he Inrnlshed with any copies of sf^eiiHmts mad^ 
to. tlte Polios, R is only if the , MagiH^ 


^Crirn. Piw. 0ode^(0dn^iisii)i ^ . 

oonsiders it expedient In the interests of juttioe 
to grant such copies that the aooused can obtain 
or use such copies.* The argument that, anleBS 
the Magistrate says that it ie noZ expedient in 
the interests of justice to grant oopile to the 
accused, the aooused ia entitled to got suoh 
copies or use them as evidence, oannoii be 
accepfed. la re ThiruYengada Mudalt, 26 
M.L.J, 182-16 Or. L.J. 289-23 Ind. Oas. 
497 = a9l4) M.W.N.484. 

SADASIVa IYBB, J. 

References ;-~33 0. 1028i 86 0. 660, B. 

(129) 8. 162— Dying deoiaration— Not signed 
by deponent — Mode of proof. See DYING 
Declaration, No. i, lO N.L.R. 19. 

(130) S. 162. See No. 126, supra, 

(131) Ss, 16i, 112— Police diariest use of, 
as evidence under 8s. 162 and 172. 

Held, that police diaries are to be used not 
as evidence but “to aid the Oourt in an en- 
quiry or a trial.’* Toe meaning of this phrase 
in S. J72, Crim. Pro. Gode. is that the Court 
may see from the police diaries what is the 
general treed of evidence to be given and what 
witnesses are important and wh%t not, and 
whether witnesses produced give evidence as to 
all the facts which they formerly professed to 
know. 

Held also, that it is contrary to the inten- 
tion of the Legislature that conolusionB should 
be drawn from statements recorded in police 
diaries but not recorded in Court. StatementB 
made to police officers should not be used as 
evidence except at the request of the accused 
to impeach the credit of the pmseoution 
witnesses. Aslam v- The King-EmpevoP, % 
P,W.R. 1914 (N.W.P.P.) (Or.). 

DOBBS, J.O. 

(132) 8. 16i— Confession— Care necessary in 
recording confessions — Questions as to ill- 
treatment— Magistrate's satisfaction as to 
voluntariness of confession — Statements in 
confession inconsistent with medical evi- 
dence. 

Great care and circumspection are necessary 
in recording a confession under S. 164, Orim* 
Pro. Code. It is necessary to record the ques- 
tions put to the accused to ascertain whether 
the confession was voluntary, to tell him that 
after his oonlession he will nob have to go back 
to Police custody, to warn him or the con- 
sequence which will ensue if he falsely impli- 
cates himself in the hope of release and to ask 
him whether the Police or any other person has 
subjected, him to any ill-treatment. 

No hard and fast rule can or should be laid 
down as to the procedure wltioh should hp, 
adapted when an accused pergon is placed More 
a Magistrate for the recording of a eonimsiofi 
under 8. 16A, Orim. Pro. Q^e, but It is not 
si:^oient to pt^t one comprehensive question as 
to Mas nature pf the oonlession or to make a 
note at the oommenoflmnt MM of tbe^ 
oonfession that tiie gotpmA bM warned, 
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not to eonfeBB through any fear or Indttoement 
and that the Polioe of the ihana have been 
cexDOved from thh iOourt room. 

A Magistrate dtighti by patting queBtionB 
which ooocfr to him, to make himself oonsoien- 
tioosly satiefied that the man is a free agent 
and the oonfeBBton is voluntary and has not 
been procured by threats or inducements. 

Where in a murder case this was not done by 
the Migistrate i^eoording confessions and they 
were retracted on trial and the statements in 
the confessions as to the manner in which the 
murder was committed were inconsistent with 
medical evidence, the accused were acquitted. 
Kandhai v. Bmperor, 15 Gr.L.J. 63d«251od. 
Oas. 83B. 

Eanhaiya Lal and Kbndall, a.j.gs. 

(133) Ss, 164,191 (c), 202 — Magistrate exceed- 
ing junsiiction in recording statements on 
oath^ Deponent occupying the position of an 
accused — Contradictory statement -Sanction tg 
prosecute for perjury — Legality, Imperatop v. 
Shoukatmal, 7 8.L.B. 75»2L Ind. Gas. 472 = 
14 Or. L.J. 600. See Final Part, 1913, Ool. 76. 

(134) S. 166. See No. 16, supra. 

(135) S. 167* See No. 21, supra. 

(136) 8, 172 — Diary not used to refresh me^ 
mory, whether evidence —Improper admis- 
sion ofstuih aiary, whether sufficient ground 
for interference, 

A Magistrate should not refer to suoh an 
entry in a diary, not used by a proseoutioo 
witness to refresu bis memory, as corroborative 
of his evidence, but an error of the kind is not 
Buffioient ground for interference, when the 
lllagistrate has found the accused guilty after 
considering the other evidence in the case. 
in re Kuttlalikutti Marakar, 15 Or. L. J. 256 
«2d Ind. Gas. 208. 

Sadasiva Iyer, j. 

(137) S. 172. See No. 131, supra, 

(138) S. 179— Orimiual breach of trust — 
Offence, essentials of — Jurisdiction. See PenaIi 
GODS. No. 123, (1914) M.W.N 894. 

(139) 8s, 179 to 184 and 188 — Jurisdiction’— 
Criminal Courts— Entrustment of jtwel in 
British India — PUage outside British India 
•^Conversion— Offtnce committed— Accused 
committed to Sessions %n British India —No 
certifficate under 8. Competency of 
Sessions Court to try. 

!rhe complainant entrusted, at V, in British 
Indiat certain jewels to the aooused R, a Native 
Indian sabjeot of His Majesty, for sale on 
oommission. B pledged the jewels at B, in a 
Native State, and converted the jewels for his 
bwn use. It was also part of the arrangement 
between the oomplainant and R that B should 
account foV the jewels to the oomplainant at V 
Ok retum thetn dr their price at Y. The accused 
WSge charged wUh t^^^^ oiotimiitai mis* 

ai^of nation and lor trihl to the 

Odtttt drSesaidi lnBjtitish ^I^^ 


Gpim. Pro. Code'"^{CcntiHued)i 

field, that the oommitment was not illegal 
for want of a certiffoate under S. 188, Grim* 
Pro. Code. 

The loss of the jewels, which was the oonse- 
quenoe, occurred at V, in British Indi^and 
this is sufficient under 8. 179, Grim. Pro. uode, 
to give juriadiftion to « the Magistrate to oam- 
mit the case to the Sessions. S. 179, Grim* 
Pro. Code, is not subject to 8. 188, Grim* Pro* 
Code. (Per Spencer^ J.) 

None of the Ss. 179 to 184 is subject to 
S. 188. (Per Sadasiva Iyer. J,) The Assistant 
Sessions Judge of North Arcot v Ramaswamt 
Aaapi, 26 M L.J. 2S5«(L914) M.W.N. 324>« 
15 Or. L.J. 207 = 22 Ind. Gas. 991. 

SADASIVA Iyer and Spencer, jj. 
Beferenos: — (1910) M.W N. 143; 13 Or. 
L J. 530. Diss.i 19 A. Ill ; 35 A. 29; 8 Bom. 

L. B. 513 ; 1 M. 171 ; 5 B. 388 ; 28 A. 372 ; 13 

M. 423 ; 24 A. 256, R, 

(140) S. ISO— Penal Code, 8. 411— Theft 
within British territory— Rett ntion of stolen 
articles outside British territory - British 
Courts if have jurisd ction to try accused 
for such retention of stolen articles. 

The accused was found in possession of stolen 
artioles at a plaoe outside British territory. 
The theft of the artioles took plaoe within 
British territory. The accused was placed on 
his trial before the Gourt in British territory 
having jurisdiction over the plaoe where the 
theft took plaoe : 

Held— That the British Courts bad no juris- 
diction to try the aooused for an cffenoe under 
S- 411, I. P. C., committed at a plaoe beyond 
British territory with regard to the stolen pro- 
perties. Moheshwarf Preshad Singh v. The 
King'BmpePor, 18 O.W.N. 1179=16 Gr. L J. 
537 = 24 lad. Gas. 945. 

SHARFUDDIN and TBUNON, JJ. 

(141) 8. 180. See No. 139, supra, 

(142) 8. 181. See No. 139, supra, 

(143) S* 182. See No. 139, sujsra. 

(144) S. 183. See No. 189, supra. 

(145) S. 184. See No. 139, supra, 

(146) 8. 186. — High Court if can interfere 
merely on the ground of convenience, RajanI 

Biiiode Ghuckerbutty v. The All India Bank- 
ing and Insuranoe Go., Ld., Lahorn, 17 G.W. 

N. 1207 = 22 Ind. Oas. 192=15 Or. L.J. 48= 
41 0. 305. See Final Pjhrt, 1918. Col. 78. 

(147) 8. 185. Bee No. 110, supra. 

(148) S. 190. See Nos. 2, 6 and 124, supra, 
and No. 153, infra. 

(149) 8. 190 (1) (a), (6), (c), ond 8. 4 (A)— 
Complaint— Person filing need not have 
personal knowledge of faotsr^Difference 6e- 
tween els, (a) and (b) of 8 , 190 (1) and cl, 
ic). 

The person making a oomplaini need hoi 
himself be a witnees tioc have pereohal know- 
ledge of the facts ooxislitttthiNliieo^ 
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The real distiaotion between sab-ol. (e) and 
enb-ols. (a) and (6) of S. 190 (t) is that, in the 
two latter oases, an application is made to the 
Magistrate to take oognizaace of the offenoe 
either by a complainant or by the Police, while 
in the former case (he Magistrate takes oogniz* 
anoe sm motu either on hip owa*kaowledge, or 
Buspioion, or on information reoeiidid from some 
person who will not take the responsibility of 
setting the law in motion. In this case the law, 
partly out of regard for the susceptibilities of 
the accused and partly to inspire oonfidenoe in 
the administration of justice, allows the accused 
the right to claim to be tried before another 
Magistrate. Imperator y. Bhewak Bam. 7 
S.L.R. 77«16 Or. L.J, 369«28 Ind. Gas. 737. 
Pratt, j.o. 

Eehrences (a) 13 B. 600 ; 23 B. 112; 14 G. 
707, B. 

(1^0) Ss, 190, (c) and 191 — Report by the 
Cantonment Magistrate to the Assistant 
Commissioner^ Murree. 

Held, that where a Magistrate received infor- 
mation from another Magistrate that A appears 
to have committed a crime and after some 
inquiry the former thinks that B has commit- 
ted it and prosecutes him for the same, he 
takes oognizance of the case under 8. 190 (c) 
of the Grim. Pro. Oode. Consequently the 
accused is entitled to have the case transferred 
to another Magistrate. Makhan Singh v. 
Gunner Jepion, 10 P.W.R. 1914 (Gr.)=-65 P.L. 
R. 1914=15 Cr.L.J. 261 « 33 Xnd. Gas. 469. 
BBADON, J. 

(151) S. 191. See Nos. 133 and 150, supra, 

062) S, 192 — Case transferred to the Court 
of a Sub’ Divisional Magistrate^-Latter's 
power of transfer. 

When a District Magistrate has referred a 
oaee for trial to a Sub-Divisional Magistrate, 
the latter has no power to transfer it to any 
other Magistrate subordinate to him and auy 
order to this eiffeot will he ultra vires. Bashir 
Husain Y. All Husain, 12 A.L.J. 225 = 36 A. 
166 = 15 Or.L.J. 406=23 Ind. Gas. 1006. 

Knox and TUOBALIi, JJ. 

(153) 8s, 193, 190 ~7Vans/er 0 / cases — Applu 
cation of, 

8* 193, Grim. Pro. Code, refers only to cases 
of which the transferring Magistrate has taken 
oognizanoe, ie.. acted Ruder 3. 190 of the same 
Code, It has no reference to oases which have 
been transferred to that Court. Davra Y, If ukat, 
13 A.L.J. 277 = 15 Or.L.J. 357 = 23 Ind. Gas. 
726. 

Knox, j. 

(154) 8s, 192| 200, 508 — Pardanashin lady^ 
complaint by--Examination of complai- 
nant----Issue of process ^If complainant is 
pardanashin lady, whether she may be ecca- 
mimd by Commission Oom^ainantt 
whether wiineas^ 

6 Or. 


irim. Pro. Oode^fOofifsniied). ^ 

If a pirdanashiti lady makes a complaint to 
a Magistrate he ie entitled to take cognizance o| 
it. But before hd takes oogwlzanoe he must 
be satisfied that it is her oom^aint. It is com- 
paratively unimportant by what oaeans the 
complaint reaches the Magistrate, if really it is 
her own complaint. 

The words “ at once ” in S. ^OO of the Grim. 
Pro. Code clearly indicate that ordinarily a 
complaint must be presented in person. A 
complaint should never be accepted which is 
not signed by the complainant and is not pre- 
ferred by a person duty authorized to prefer 
that specific complaint. 

Process cannot be issued against an accused 
person, either by the Magistrate first taking 
oognizanoe of an offence, or by the Magistrate 
to whom the case is transferred under the 
proviso to 8. 300, Grim. Pro. Oode unless and 
until the Magistrate issuing process has first 
examined the oomplainant. And this is perhaps 
more necessary in the case of a pardanashin 
lady than in other oases, to enable the Magis- 
trate to satisfy himself that the oomplaint is 
really her own action. 

A pardanashin complainant may be examin- 
ed by Commission under 8. 603, Grim, Pro* 
Oode. The terms of that section are very wide. 
They refer not only to an enquiry and a trial, 
but to any other proceed ing. The section 
authorizes the examination of any witness, 
and a complainant is certainly a witness. 
Abhoyeswari y. Kithori Mohan Banerjee, 16 
Or. L. J. 318 = 33 Ind. Gas. 700 = 18 0. W. N. 
1020. 

8HABFUDDIN and COXB, JJ% 

(155) 8, ' Sanction to prosecute — Lettefs 

Patent, ch 10, proceening under — Attorney 
proceeded against m iking affidavit^ Allegtd 
false statemf'uts -Public Prosecutor apply* 
ing for sanction — What Bench to give sane* 
tion—D iscretion to be free and untrammelled 
— Court to see that no abuse of criminal 
justice takes place--- Attorneys, if can make 
affidavit in answer to rule against him 
under Court's disciplinary powers — Liabi- 
lity for false statement in affidavit, 

A proceeding under cl. 10 of the Letters 
Patenc against the opposite party was heard by 
the present Bench. The application failed, bat 
the Court thought that there were matters in 
the case which called for further inquiry with 
a view to possible On minal Proceedings. The 
papers were placed before the Publio Prosecutor 
who applied under 8. 195 of the Grim. Pro* 
Oode for sanction to proseonte the opposite 
party for offences alleged to havo been oomr 
mitted by him under 8^. 198 and 196 of the 
Pgnal Code, in or in relation to the proceeding 
under cl. 10 of the Letters Patent. 

Held, that the Bench was neither proseenting 
nor trying an accused, that it was merely con- 
sidering whether the bar to the oognizanoe of the 
alleged ofietfbes, shouid be teihioved by aooording 
the required sanotion, and that under S. 195 
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of the Orim. Pro. Oode, it was thisBeaoh alone 
that ocmld give the required eanctioti. 

8. 195 is ezpriased ih the" widest terms and 
veetfi in the Court an absolute and unqualified 
disoretioD.^ Hot one jot or one title can be 
taken away from or added to the plain and ex- 
press provisions of the Legislature by any deoi- 
eion of the 0,auet« nor can this discretion vest- 
ed by the section in the Court be crystallised 
or restricted by puy series of cases, and it re- 
mains free and untrammelled to be fairly exer- 
cised according to the exigencies of each case. 

An application for sanction is not to be con- 
ducted on the same lines as the criminal trial 
which may be its sequel. 

When a Tribunal is invested by an Act or by 
rubs with a discretion, without any indication 
in tbo Act or the rules of the grounds upon 
which the disotetion is to be exercised, it is a 
mistake to lay down any rules with a view to 
indicate the particular groves in which the 
discretion should run (n). 

When exercising discretion, tbeCourt will be 
astute to see that there should be no abuse of 
the administration of criminal justice. Tbere- 
fdte, no one should be permitted to use a penal 
law merely tc satisfy his own private ends or 
personal spite. 

An Attorney can make an affidavit by way of 
answer to a rule issued against him under the 
Court’s disciplinary jurisdiction, and for a false 
Statement in the affidavit, be is criminally 
liable. Mr. Hame. Public Prosecutor v. 
Poreah Chunder Ghose, 15 Gr. L.J. 49»23 
Ind. Oas. 32l»41G. 446 (S.tf.) 

^ Jenkins, c.j., Stephen and Chau- 
DHURI, JJ. 

Beferences :—la) 29 Oh. D. 60 (58) ; 64 L.J. 
Oh 762;52L.T. 395; 83 W,R. 470; (1897) 
P. 89 at p. 25 ; 66 L.J P. 67 ; 76 L.T. 330 ; 46 
W.B. 583. Bel, 

(156) 8, 19^-- Offences under Ss* 193, 471, 
Penal Cede — Committed in proceedings 
before art^tfaior — Sanction to prosecute 
whether necessary, 

A civil suit was decided between M and C 
after reference to arbitration, 0 then lodged a 
complaint charging M with bfiences under 
8s. 193 and 471, Indian P^al Code, alleged to 
liave been committed in the proceedings before 
ibe arbitrator. Held that sanction under S. 195, 
prim. Pro. Code, was required before a Court 
could take cognizance of such a complaint. 
Hola lfal y. GhnraiiJ Lai, 3 P.B. 1914 (Or.) 
«lteP.L.B. 1914-16 Cr.L.J. 358=»23 Ind. 
pas. 796. 

KATTIGaN and CHEVis, JJ. ^ 

Bef^enae :-ll M.L.J. 430. ff,; 6 Or.L J. 

980, J5. 

^167) 8. Pro, Code, 1008. flf. 116 

: iieeffM willheiopeTr 


Grim. Ppo. Codc-r(Co«»flmi^« 

A Court has no power to diamiaa far dehiult' 
and non-payment of prooesa fees, an applioation 
made under 8* 195 of the Code %f Criminal^ 
Procedure (a). 

Where a Court reBtores to its file an applica- 
tion so dismissed, the High Court will not 
interfere, for the order of restoration is the 
order required to set right what was done with- 
out jurisdiction. Marodappa Gountteii y. 
Bommanna Gounden, 15 Or. L.J. 7l«»23 Ind. 
Cas. 423. 

Miller, J. 

Beferences (a) 32 B. 203 (204) « 10 Bom. 
L.R. 96«3 M.L.T. 170=7 Or. L.J. 120, F. 

(168) 8, 195 — Forged document — Productixm 
in a proceeding -^Person not party to such 
proceeding -^Prosecution of such person^ 
No sanction necessar y. 

Where a person was not a party to the pro- 
ceedings in the Court in the case in which^ an 
alleged forged document was produced, no 
sanction for his prosecution is required. The 
Sessions Judge of Cuddapah v» Kondeti 
Obalesu, 26 M.L.J. 220 = 23 Ind. Cas. 194 = 15 
Or. L J. 212. 

Sadasiva Iyer, j. 

Beferences: — 25 M. 671, F. ; 16 0.W.N. 666, 
B.; 6 Ind. Oas. 629, Not F, 

(169) S. 19b -Oaths Act iX of 1873), S. 13— 
Omission to record deposition as on solemn 
oath or affirmation— Presidency Court of 
Small Causes, enquiry by Begislrar, as to 
proper service of summons, if judicAal pro» 
ceedings — Sanction to prosecute for false 
personation in service of summons. 

Before the Registrar of the Presidency Court 
of Small Causes at Caloutt'i., whose duty is to 
enquire int3 the proper service of summons and 
to take evidence in this behalf, it transpired 
that the petitioner in this case by false repre- 
sentation bad returned the summons as pro- 
perly served, and the Public Prosecutor at the 
instance of the Chief Judge made an application 
for sanction to prosecute the petitioner under 
B. 205. Penal Code, whioh was granted by the 
said Registrar under S. 195 of the Grim. Pro. 
Oode, and upon a rule being obtained to ques- 
tion the propriety of the sanotion. 

Held, that the proceedings before the 
Registrar weVe judicial proceedings and he was 
a judicial officer, that the sanction given by him 
to prosecute was properly given, and the foot 
that it was not stated in the depositions 
recorded by the Registrar that they were taken 
on solemn oath or affirmation was a matter 
covered by 8. IS of the Oaths Act. Balohand V« 
Tarak Nath Sadhu, 18 Q. W.N. 1338. 
OHAUDHURI, J. 

Beferences B.L.R. 294 (F.B.) ; 16 

B. 9&9.B. ^ 

(160) 195— Sanction to psroaeoute-^PoHoe 

officer or Sub MagiHra^ no subordvndte 
Seosiani Judge— -i/Men^ts to 
H<m for etmtradktory staimim 





Orim. Fro. 

To gcoi)^ simofeion for f rosoouHon ttodar 
S. 183, neitiier ihe Folioe OAoor not 

Sab-li^i8lii||^ to reports were 8|^t 

M a Sobordioote of the Sessions Judge WitUa 
the meaiiiog of 8. 195, ol. (7), Orim* Fro* 
Code. • 

To senotion a proseoution for ap ofienoe under 
S. 193, it is neoessary tdiat a Oourt 

should be empowered to sanotion proseoutiou 
in respeot of 64oti of ihe statomeats said to be 
oontradiorory of each other. Reddi Rama 
ReddI Y« Publlo Prosecutor of Koroool, (1914) 
M.W.N. 798»27 M.L.J. 686*16 Or. L. J. 6l2 
>■25 Ind. Oas. 524 

AYLINQ and Hannay, JJ. 

(161) 5. Sanction to pro$Bcute^X>elay in 
applying for sanction, effect of"-- Discretion 
of Oourt, 

Where an application for sanation to pro- 
secute is made after great delay, the Court may 
well exercise its discretion in refusing the 
application. Ram Bakhsh v. Cbhote, 15 Cr. 
LJ. 577*25 Ind. Oas. 329. 

Lindsay, j.c. 

References ‘,'-6 lad, Oas. 469*7 A.L.J. 60* 
11 Cr. L.J. 140 ; 18 A. 203*A.W.N. (1896) 31, 
R. 

(162) 5. 195 — Sanction to prosecute^ Grant 
of — d6sence of application. 

The grant of a sanotion, under S. 195 of the 
Grim Pro. Code, does not presuppose applica- 
tion made to the Oourt to give the sanotion. 
In re Bangappa Oadigeppa, 16 Bom. L. R. 
947*2 Bom. Ori. Cases, 265. 

HBATON and SHAH, JJ. 

(163) S. 195 ’-‘Insolvency proceeding-- Official 
Assignee — Using forged document in—’rSanction 
of Insolvency Commissioner — Necessity — dd- 
judication o^der— Effect — Official Assignee not 
a Court, Messrs. W. A. Beardsell ft Co. 

V. Nilgiri Abdul Ounni Saheb, 11 M L.T. 891 
*14 Ind. Oas. 693*13 Or. L.J. 241 *(1912) M. 

W. N. 636*87 M. 107, See Final Part. 1912, 

001.61. • 

(164) $. 196 — Sanction to prosecute for per- 
jury-^Oonditional sanction-’ Legality— Duty of 
Magistrate. P. Mooeyya, 86 M, 471*22 
Ind. Gas. 187*15 Or. L.J. 43 See Final 
Part, 1913, Ool. 82. 

(166) 8. 196— -Bone f ion fo prosecute — Failure 
to specify offence — Appellate Court directing 
subordmate Court to ratify mistake in form of 
sanefton—Jortsdiefion. Chandra Kumar Manna 
Y. Jugal Charan Mondal, U Or. L.J. 666*21 
Indw Oas. 896. Bee Final Part, 1918, Col. 83. 

(166) 8. 195 — Sanction io prosecute — 
Application made after four months— Delay, 
whether excusable. 

An epplioAtkili for sanction to proaoouto dught 
to be A delay of four monthB 

is too long. Sagarroan y. BiiipeMr« If Or. L. 


(Mm. Fro. Ck>do^(<^ffin«^d}^ ( 

(167) ' S? 196-T-Ordcfr of Syii tiourt— Bis^ 
ciplinary jurisdiotion^Higli^ ^ 

grant leave to appf ftl to , Privy |^uhoil ag«iPBt 
order under ol, lO oi the IjetterS Patent— Order 
granting leave to appeal whaler may be re- 
viewed at instance bl Public Frohediitor. See 
Letters Patent (OALOtrtTA}. No.; 2 , 16 
Or. L.J. 52. 

(168) 8- 195. See No. 3, sopro and Nos* 354, 

416, 424, infra, ^ - 

(169) Ss. 195 (l)(a), liA-Sdn^n^^Mscbsdi- 
ence of the order of a public servant -^AppHoa- 
tion for sanction, if necessary— PoUee report, 
Panehu Mondal y. The King-Bniperbr, 17 0. 
W.N. 976*19 lad. Oas. 948* 14 Or. L.J. 292 
*41 0. 14. See Final Part, 1913, Ool. S5, 

(170) 8. 195 (1) (c\—Mamlatdnr holding in- 
quiry into record of right — Land Mevenuo 
Code iBom. Act V of 1879), Ss, 189, 197*^ 
Mamlatdar — Revenue Court — Sane tion, 

A Mamlatdar holding an enquiry relating to 
record of rights, under Ohap. XII of the Laud 
Revenue Code (Bombay Act V of 1879), is a 
Revenue Oourt witbin the meaning of S.. 195 
(1) (c) of the Crim. Pro. Code. Emperor 
Y. Narayan Ganpaya HaYnlk, 16 Bom. Xi.R. 
678*2 Bom. Grl. Caa. 213. 

HEATON and SHAH, JJ. 

(171) 8 . 195 (6)— Sanction to prosecute-^Sane- 
tion in appeal —Further appeal to third 
Court not allowed. 

It is not intended that the question of grant*^ 
ing or withholding sanction to proaeoute 
should, after its decision by two Oourtjs, be 
carried to a third Court. Where a Munsif re- 
fused sanction to proaeoute and the Distridt 
Judge before whom the matter was taken up 
under S. 195 (6), Crim. Pro. Code, granted the 
sanotion, held, the High Court should not inter- 
fere. Baran Barai y. Mata Prasad, 12 A.L. 
J. 821*36 A. 469*15 Cr. L.J. 616*26 Ind. 
Cas. 528 

RAFIQ and PloaOT, JJ. 

References : — 6 A.L.J. R. 1, F,\ 30 M* 382, 
Not F. 

(172) S, 195 {5)—AvvlicaiiQn presented after 
a year's delay— Whether can be granted-*, 
Existence of special circumstances —Limi* 
talion Act not applicable to applicdUone 
unders 8. 195 (5). 

One year is an unreasonably long time alter 
which to present an application under 8. 195 (6), 
Drim. Fro. Code. When so presented. It ehbuld 
be entertained only under special oirepmstahoes. 
Had it been clear that a serious criminal 
effenoa had been committed such as in the 
opinion of the Court, ehould n0t|,ln the publif 
iotereste, be permitted to g6 tiiipunighed, the 
Courts might condone this 4bUy. But; in the 
present case, the applioatiod was diealtowed 
because such special <#oumiMances w 
proved^ Applioatiope jutder4i» 39f (6)^ee no|. 

§smmadJm i the LlmljlfiA!^ Ai4, thggi 
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Orim. tf0. tMB-^WonHnuBdh 

sfaoQ]^ be made without delay. Jlwatram 
dhamaildae y. The Orovn, 8 S.L.R. 49«15 
Or. L.J. 654«»26 Itid. Oas. 963. 

CbouCH aod BOTD, 4.J. C8. 

Beferenees :-^ S.L.B. 366 ; 37 M. 338 ; 83 
M. 49 ; 33 A. 344, B. 

(178) 8, 196 {6)~^8anction— Application for 
rJvoeation thereof’-^Is noHoe to other party 
necessary? 

An applioation for the revocation of a sanc- 
tion granted by the lower Court should not be 
disposed of ex Torte without giving notice to the 
person obtainiDg sanction or to the District 
Magistrate. 

The Sessions Judge’s ex parte order setting 
aside the sanction was set aside and he was 
asked to dispose of the application after giving 
notice to the other party. Katan v. Hga Tin, 
7 Bur. L.T. 306*16 Or. LJ. 671-26 Ind. 
Oas, 823. 

Shaw, j.o. 

(174) 8* 196, cL (6) — Sanction granted to 
prosecute-- Extension of time for instituting 
complaint— ‘Power of the High Court — 
S* 148, Oio. Pro. Code. 

The High Court has power to extend the 
time for the institution of a complaint on 
sanotioui even if the six months meotioned in 
8* 195, cl. (6), have expired. The Secretary of 
State for India in Council through the Collect 
lor of Tinnevelly v. Sankarapandian Plllai, 
(1914) M.W.N. 347-16 Or. L.J, 859* 23 Ind. 
Oas. 727. 

BADASIVA lYEB and Tyabji, JJ. 

^ References ; — 26 M. 190 ; 26 M. 480, F. ; 12 
C.L. J. 382, Not F. 

(176) 5, 195, els. (b) d (c) —Court— Income- 
tax ColUctort whether a Court — Sanction 
to prosecute — Perjury and forgery commit- 
ted beforeincome tax Collector — Penal Code. 
8s. 193, 196, 199, 471. 

An Income-tax Collector is a Revenue Court 
within the meaiM^g of that word as used in 
ds. ib) and fo) of S. 195 of the Crim. Pro. 
Code, /n re Punainchand Maneklal, 16 Bom. 
L.R. 446-2 Bom. Or. 0. 199 - 38 B. 642-16 
Or. L.J. 681*25 Ind. Cas. 833 (F B.). 

SCOTT, O.J., BATCHBLOB and BEAMAK, 
JJ. • 

(176) 8$. 195 (6) and Sanction to prose- 
cute— Lower Court's order upheld by 8es- 
eiom Judge — No revision agtinst Sessions 
Judge's order — Bevisional powers of the 
Migh Court — How to be exercised — Appeal. 

Kothing in S. 196 of the Code of Criminal 
ProcMsdnxe jnatjSes the High Court in re conni- 
dering the order of the Sessions Jud^e, refusing 
under cl, B of 8. 1^, to grant sanotlon to prose* 
mbe which was remsed by the Madstrate. 

The revisioaat jurisdiotion of the High Ooort 
umier 8. 487i Odtn. Pro Code, cad always be 
ggpioiflsd in order to ipmvent gross and palpable 


OriiB, Pro* Oodo-*(Odifiiiiisdf)« 

failure of justice, but it should not be exercised 
in snob a way that a right of eppsal may prac- 
tically be given in oases where lich right is 
definitely excluded by the Code, ihsan DUah 
Khan y. Mansokh Ram, 12 a.L J. 611-86 A, 
408-15 Or. L.J. 696-36 Ind. Oas. 850. < 
PiGGOTT, J. , 

(177) Ss. 196 (b)\ 687 ib)— Sanction for prose- 
cution— Confirmation by Appellate Court 
—Six months^ time how to be calculated — 
Sanction by Distfict Magistrate— Appeal to 
Sigh Court instead of to the Sessions Court 
—High Court confirming the Sanction- 
Legality. 

In this case the Sessions Court set aside the 
conviction of the aooused on the ground that 
the complaint was not filed within six months 
from the grant of sanotion in the first instanoe. 
The complaint was actually filed within six 
months of the order of the High Court confirm- 
ing the sanotion for proseouticoi- 

Held, that the confirmation of a sanotion by 
the appellate authority is a fresh ’giving’ of 
sanotion within the meaning of sub-S. (6) of 
B. 195; and as such the six months allowed 
under the section for filing the complaint must 
be calculated from the date of the order of the 
Appellate Court, and not from the date of the 
grant of sanotion in the first instance; so, the 
Sessions lodge’s order acquitting the aooused 
on the ground that the sanotion ’given’ bad 
expired must be set aside, as there was a sano^ 
tion ’given’ in this oase by the High Court 
within six months before the ofaarge (a). 

Held, also that, though the confirmation 
should have been made by the Sessions Judge 
as the authority to whom the District Magis- 
trate was Subordinate, and not by the High 
Court, yet tbe High Court’s decision is final 
between the parties and its legality cannot be 
questioned. 

The deoLsion in Chinnakaruppa Ooundan 
V. Muthu Qoundem (b) which seems to be against 
the express provision of S. 637 (A) requires re- 
oonsideratioD. (Per Sadasiva Iyer. J ) The 
Public Proteeotoy v. Raver Unithri Marva* 
ther Ylttil, 96M.L.J. 511*16 M.L.T. 403*15 
Or.L.J. 409— 24 Ind. Cas. 346. 

WALLIS, Sadasiva Iyeb and Spbnceb, 
JJ. 

References :—[a) 2 Weir 202 ; 80 M 382 ; 32 
M.L J. 419*11 ML.T. 36l*(1912) M.W.N. 
499 (F.B.), B. (b) 2 Weig203, B. 

(178) Ss. 195, e76— Sanction to prosecute^ 
Grant of— Police report— Findings m pre- 
vious case — No preliminary enquiry— 
Legality of sanetion-t Interference by High 
Court with orders granting sanction — When 
to he made — Discretion of SubordinaU 
Courts— Not to beinterfetUd with— Inter- 
ference by way of third appeal— When to be 
exeroieed. 

Where a Snb Magistrate, doubting the trath 
o! the complaint presrated by ^Uie petitioner 
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wliioh was pat in mt a late stage and appeared 
to be intended as a ooaDter-oharge to the charge 
of stabbiog Which was theo peodiog against the 
petitioner, referred the complaint to the Police 
lor investigation who, after waiting till the peti- 
tioner Vas convicted on the stabbiog charge, 
referred the complaint ap false, and where 
another Sub- Magistrate, who wdb the suooes- 
sor in ofSoe, thereupon dismissed the complaint 
nnder 8. 308, Onm. Pro. Code, and granted, 
without holding a fresh inquiry but after 
making reference to the order dismissing the 
oomplaint, sanction under S. 195, Grim Pro* 
Oode, to prosecute the petitioner for preferring 
a false complaint, on the ground that the 
charge was a mere ooncoobion to meet the 
charge of stabbing of wbiob he was oonvicted. 
Held that the Magistrate was right in granting 
the sanction (o). 

S. 195 (6), Grim. Fro, Code, which relates to 
sandtion for certain offences committed in or 
in relation to any bi^ooeedings in any Court’* 
does not say by which considerations the Oonrt 
is to be guided, nor does it presoribe as indis- 
pensable that the Court should hold a fresh 
inquiry and take evidence for the oomplainant 
before granting sanction, a proceeding whioh 
would be quite unnecessary in oases where the 
Court has a knowledge of the facts in the 
oourse of the proceeding in or in relation to 
whioh tbe oilenoe is alleged to have been com- 
mitted. (Per WalliSt /.)• 

A preliminary inquiry is not essential in all 
oases where the Court grants sanotion under 
S. 476, Crim. Pro. Code. 

Under S. 195, Crim. Pro. Code, in whioh 
there is no reference to * a preliminary inquiry’ 
such an inquiry is unnecessary (6). (Per 
Sadaaiva Iyer, J,), 

The High Court ought not to interfere with 
tbe discretion of the subordinate Courts in the 
matter of the grant of sanotion, unless there is 
some prima facie strong ground for holding 
that there is^ no reasonable probability of 
having a ooDviotioQ on the sanction, or that it 
is otherwise inexpedient to award the sanction 
on the facts of the particular case, or that the 
party against whom the sanction was given was 
probably innooent (c)« (Per Sadasiva Iyer, 

Though, in sanction matters, a party has a 
eight to oome up on a sort of third appeal to 
the High Court, such petitions by way of third 
appeal should, as a matter of oourse, be reject- 
ed unless tbe records show not merely a tech- 
nical illegality or irregularity but that a 
palpably innocent man is sought to be prose- 
cuted out of private grudge by his enemies. 
(Per Sadasiva Iyer, /.)• 

When the Crim* Code says in 8. 195, 
ol. 6, that a sanction given may be revoked 
by the appellate anthority, it cannot be said 
that it was intended that Uie higher authority 
was bottod to revoke the sanotion whenever some 
irregularity or* even illegality is shown in the 


irim. Pfo* ^ 

proceedings of the lower authority givtog\aoo« 
tion* In re Karayaiia Nads#, 36 M.L. J. 496 
-33 Ind. Oas. 479a>15 Cr. L.Jf 971. 

WaLUS and SADasiVA Iyeb, jj. 

Referenoea (a) 10 M. 283 ExpU (6) 

and ic) 84 A. 367 ; 36 M. 593 ; 33 419, 

22 . 

(1791 88, 195, 476— Offence under Ss. A^t and 
474, 1.P.O., committed in course of proceedings 
in rent suit— Sanction whether necessary. See 
PENAL CODE, No. 158. 19 0. W.N. 125. 

(180) 8s 195, 476, 303, 489— Complaint 

before District Magisirate—Tranafer for in- 
guiry without examining complaifiant-^ 
Irregularity — No appltcation for sanction 
—Order purporting to be made under 8. 195 
—Irregularity— Proper course— 8. 476, 

Crim. Pro. Code — Prejudice — Right to 
object by way of appeal— No revision. 

The sending by a District Magistrate of a 
oomplaint for inquiry to a 8u^ Divisional 
Magistrate without examining the dbmplainant 
is an irregularity contrary to the provisions ol 
S. 303, Crim. Pro. Oode, 

Where the oomplaint was, on nonsideration 
of the prooeedings of the Sub-Divisional Magis- 
trate, found to be false by the District Magis- 
trate, it was open to him to proceed thereupon 
on application under 8. 195, Crim Pro. Oode. 
In the absence of such an application, his order 
purporting to have been made under 8. 195 
could not be upheld. The proper oourse for him 
would have been to have proceeded under 8. 476, 
Grim. Pro. Oode. 

Where the applicant did not appeal against 
the order purporting to have been made under 
8. 195 and the trial appears to have advanced 
to a late stage, it may be open to the applicant 
to raise the question of prejudice by way of 
appeal in case of oonviotion, but it oannot be 
interfered with by way of revision under 8. 439, 
Crim. Pro. Code. Crown v. Nathu wd. Mahav, 
8 8.L.R. 21*15 Or. LJ. 662*35 Ind. Oas. 990, 
Hayward and Boyd, a.j. cs. 

(181) Ss. 196, 637— Conviction for offence foe 
whioh DU sanction necessary— Whether can be 
converted in revision to onviction for offence 
for whioh sanction is neoesaary. 8ee PENAL 
CODE, No. 47. 15 Or. L. J. 603. 

(182) S. 200. See No. 154, supra, 

(183) S 202r Sae Nos. 133 and 180, supra, 

(184) 8s, 202, 303. 418— Order of Magistrate 
taking cognizance making over case to another 
M igistrate for disposal after a local enquiry , if 
legal— Dismissal of complaint— Order for prose* 
cution, Mahomed Imamuddio y Debendra 
Nath, 18 O.W.N. 96-32 Ind. Oas. 423*16 Or. 
L.J. 70. See Pinal Part. 1918, Ool. 87. 

(185) Ss, 302 and 204— 80et procedure to be 
followed by Magistrate— Evidence -Papers in a 
previous complaint, fiaqarv. Banaii t l A.L.J. 
931*23 Ind. Gas. 165*15 Or. L.J* 31. Sea 
Pinal Pert, 1913. OoU 88, 





Crim. Pro.pode-^(Oi0i^^ ■ ^ 

* (Ifii) &. 202, m^irti by pi^adit 

~^Di$pcis$§$^im^ propfrty^ 

Obnsi^rdtibn of Hew gt^tid at hearing of 

: BuU, *': ■.-*■.■■ 

A Magi^rate ha« no jarUdioUpn to order a 
local ^enquiry hy .a pleader in the nature of a 
oompiseion in a civil oafie. 

AJferder iinder S. 622, Orim- Pro. Code, is 
not sustaipable where there ie no finding that 
the complainant has been dispoesessed of any 
immoveable property. 

Case in which the High Court considered a 
ground other than those on which the Buie was 
issued. Mohar Khan v. Qaysuddin Sheikh, 
X8 0,W.N. 899»15 Or. L.J. 802»23 Jnd. Cas. 
610 . 

COXE and MULLICK, JJ. 

(187) S, 20S— 'Complaint — No finding as to 
its falsity or unsustainability — Dismissal under 
3. ^B*-IllegalUy— Discretion— Judicial eonai- 
derations^Pasis of order — High Court— Tower 
to interfere— Charter Act, 8 16. Oangu Reddy 

0. Bamarapathi Madali, 25 M.L.J. 510>« 
14Cr. LJ. 633»21 Ind. Cas. 681. 8ee Final 
Part, 1913, Opl. 88. 

(168) S. 203. See Ko. 184, supra^ and Nos. 
5138, 324, 326, infra. 

(189) S. 204. See No. 185, supra, 

(190) 8s, 204, 205 — Power to substitute sum- 
mons for wan ant. Crown v. Hutsamat Zall- 
khan, 7 S.L.R, 40«21 Ind. Cas. 476«14 Or. 
L.J. 604. See Pinal Part, 1913, Col. 90. 

(191) 8- 205— TTotwen charged with abetment 
of bigamy— Vague complaint — No allegation 

* of specific acts— Exemption from personal 
attendance— Right to be allowed. 

Where three women were charged with having 
abetted a bigamous marriage, and the complaint 
against them was couched in the vaguest lan- 
guage, and it was not alleged that they com- 
mitted any specific acts, and where the prose- 
notion witnesses would have no difficulty in 
describing therp^io spite of their absenoe from 
0purt. 

Held, that thcMagistrate should have exempt- 
Od them, at any rate until a prima facie case 
18 made out against them, from personal attend- 
ance under 8. 205. Grim. Pro. Code. The Crown 
V. Hniiammat Baohal, 7 S.L.B. 161s 15 Or. 

Ind. Cas. 947. 

■ Pratt, J.o. and Kemp, a.j.o. 

I^etenee :—^ B.L.R. 167, Folh 

(103) 8. 305. See No. 190, supr A« 

(iSS) m, m-Penal Code, $• 826- Pur- 
danmemu with pereonaX attend- 

ance in Court— Tranefer. Raj Bajeshwiri 
Debt 3. The King jmpernr, 17 O.W.N. 1248- 
38 Ind. One. 489915 Cr.L.J. 281^ See Final 

(i94) 8. cose 

gfdmdfot 


Crim. Ihpo. CodO'^C^^ . 

eommittal. Emperov w. Atita Bhathii 16^^ 9^ 

L. R/998 - 2 Bom. Gr^ O. 166^14 Or^ii Jr; 657 

SI Ind. Cas. 897. See Final Pgrt, Col. 

90. ' 

(195) 8s. 207, tii— Magistrate eompgfeht to 
try and adequately punish an offence— Oom^ 
mitmenU to Sessions — Whether proper—* 
Reasons for committal— Criminal Circular 
{8ind),r.26,Oh,Vl. 

It a case be one which a Magistrate is both 
competent to try and can adequately punish, he 
has no discretion to commit it to the Court of 
Sessions (a). 

S. 354, Grim. Pro. Code, in mandatory terms 
imposes on the Magistrate the duty of trying 
any warrant case which he is competent to try 
and which in his opinion can be adequately 
punished by him. He is given a discretion to 
commit to a Court of Sessions only such of those 
oases which he is competent to try as, in, his 
opinion, ought to be tried by such Court because 
the offence cannot be adequately punished by 
him (vide 3s. 207 and 254, Grim. Pro. Code). He 
must comply with the provisions of r. 36, Oh. 
VI of Criminal Court Circulars and state why 
the case was not disposed of by himself Diwa- 
niohand y. The Orown, 8 B.L.B. 28«15Cr, 
L. J 664.-26 Ind. Oas. 992. 

CROUCH, A.J.C. 

References :^(a) 24 0. 429 ; 8 Cr. L.J. 94, B. 

(196) 8s. 208, 209, 210, 436, 439— Cass fri- 
able exclusively by a Court of Sessions — Duty 
of committing Magistrate— Order of discharge 
passed by a Presidency Magistrate — High 
Court' s powers in revision. The National 
Bank of India Ld. v G. Y. Kothandarama 
Chetti. 14 M L.T. 2Ci0»21 Ind. Oas. 129»U 
Or. L.J. 629 « (1913) M.W.N. 729. See Final 
Part, 1918, Col. 92. 

(197) 8. 208, sub- 8, {2)— Right to reserve 
cross examination of prosecution witnesses— 
Refusal to grant leave to reserve — Revision- 
Discretion of Magistrate, in re Hohamedi 
Kaiini, 14 M.L.T. 582<»22Indt Cas. 173<-15 
Or. L.J- 29. See Final Part, 1913, Col. 92. 

(198) 8. 209. Bee No. 196, supra. 

(199) 8s. 209, 436, 437— Case exclusively tri- 
able by Court of Session — Discharge by 
Magistrate — Commiimmt by District 
Magistrate— Revision— High Oourt^ power 
of. 

It cannot be said that a Magistrate has no 
power whatever to pkes an order of discharge 
in a case ** exclusively triable by a Oburt ol 
Session.’* 

Where the entire pi^seoution evidence is 
qnite unworthy of credit and bristles witli 
improbabilities and where it is olear that 
case Is foredoomed to failare lat the Sessions, 
it is the duty of the subordmate Magistrate to 
discharge the accused (a) . 

Where an order of dtsdlirgey^^ 
MAgistrate under S; 96i, 
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Cviin. Pro. 

c^^iaed ilia Di^riet Magistrate and a oom- 
the Sesaions Oonrt is direbted, the 
acting under 8. 437 of ihe Code 
of OrliniDal Prooedure, can interfore and can 
even go into questionfi of fact to see if the order 
of that District Magistrate was oorreot and 
.proper (b), ia re Damappa Palai, 16 Or. D.J. 
373«23 Tnd. Cas, 741. ‘ # 

Sadasiva Iyer, j. 

Beferences, — (a) 21 Ind. Oas. 129»14 M.L. 
T. 2U0«14 Cr. L J. 629«(1913) M.W.N. 728; 
8 Ind. Gas. 631" 12 Bom. L.R. 923*36 B. 163 
"11 Or.LJ. 692, F. (b) 30 M. 224* 16 M.L.J, 
629"6 0i, L.J. 100. jP. 

(200) 8. 210. See Ko. 196, supra, 

(201) Ss. 212, Ml ---Magistrate, power of, to 
commit to Sessions after summoning and 
examining defence witnesses. 

The discretion given to a Magistrate to com- 
mitta case to the Sessions, under S. 347 of the 
Code of Criminal Prooedure, is neither restrict- 
ed nor taken away merely because be issues 
summons to the defence witnesses under 8. 212 
of the Code and examines them. In re The 
Sessions Judge. Madura, 15 Cr. L.J. 704 = 26 
Ind. Cas. 152. 

SFENOER, J. 

References : --I Ind. Gas. 469 = 12 O.W.N. 
1014 = 8 Cr.L.J. 221 = 36 C. 48, F.; 20 A. 264 
"A.W.N.(1898) 62 ; 26 A. 177 = 1 Cr. L.J. 357, 
Dm. 

(202) 8. 213 — Magistrate — Committing a 
case — Reasons for committal ’- Registration Acf, 
1908, 8. 83 (2). Emperor t. Eanji Samal, 
15 Bom. L.R. 999*2 Bom. Cr. C. 166 = 14 Cr. 
L.J. 609 = 21 Ind Gas. 657*38 B. 114. See 
Final Fart, 1913, Col. 93. 

(203) 8. 216 ^No evidence to justify commit- 
ment — Accused entitled to acquittal — 
High Gouri. will not quash such commitment. 

When tbera is no evidence to justify a oom- 
mitmeut, it is not open to the High Court to 
quash it (a), ^ 

The accused is entitled to be acquitted even 
if the case is one for further inquiry (5), In re 
The Sessions Judge of Coimbatore, 27 M.L.J. 
693=26 Ind. Gas. 993*16 Cr. L.J. 666. 
Sankaran NaIR and TYABJI, JJ. 

References (a) 6 A. 98, Not F,\ 10 Ind. 
Gas. 802*12 Cr, L.J. 266 = 13 Bom. L.R. 201, 
F, (6) 2 C.L.J, 46*2 Cr. L.J. 383, R, 

(204) 8s. 215, 436, Prouiso {a) — Commitment 
without notice to accused— Revision. Anokha 
Singh Y. The Crown, 28 F. W,R. i913 (Or.) * 
312 P.L.R. 1913 = 14 Or, L.J. 606*21 Ind. Gas. 
477. See Final Part, 1918, Col. 93. 

(206) Ss. 215, 494, 637— Commitment order 
•-^Quashing^of. 

A commitment order can be quashed only on 
a point of law under B. 216 of the Code, such 
as want of territorial jurisdiotion in the oom- 
mittittg Magisicate. But the oommitment 


Crim. Pro. Gode^(€Mfi»tisd) . ^ 

would be valid unless *a failure of justioi^ had 
been in fact caused by such eummitment 
(S . 537 ) . A comm itine d t order oannot be q uash*' 
ed merely on the groUnd that the evidence was 
doubtful. The proper course would Jse for the 
District Magietrate in such a case to instruct 
the Public Prosecutor to withdraw under S. 494^ 
Crim. Pro. Code. King-Emperor 
Taung Thu, 7 Bur. L.T. ‘.i6* 23 Ind. Ce £ 478 
"15Gt. L. J. 270. 

Twomby, j. 

(206^ Ss. 222, su6-S. (2), 233— Penal Code, 
Ss. 409, 4J17-A— Charge— Joinder of chargee 
— Criminal misappropriation--Three differ- 
ent defalcations— Falsification of accounta^^ 
different. 

8. 222 of the Crim. Pro. Code does not cover 
two sets of offences, any number of which may 
be tried together. 

8ub-S. (2| uf the section cannot be applied 
to 8. 477-A of the Penal Code. 

6. 233 of the Crim.Pro. Code must be strictly 
followed, Srwe and ezoept where the law itself 
provides an exception. A joinder of three 
charges under 8. 409, Penal Code, and three 
charges under S. 477*A, is not covered by any 
of the exceptions provided in the subsequent 
sections of the Code (a). 

A series of alterations in accounts made to 
cover a defalcation might all be charged in one 
charge under the provisions of 8. 477-A. It 
cannot be said that there are three distinct 
offences committed by an accused person merely 
by reason of the fact that he makes more than 
one falBB entry to cover one defalcation. Bata 
series of false entries referring to three difierenW 
defalcations oannot be taken in tbe same trial, 
although three defalcations or a whole series of 
falsiffed accounts may be tried in one charge. 

Therefore a joinder of three charges under 
B. 409, Penal Code, and three charges under 
8. 477-A, is bad and fatal lo tbe trial (5). 

Where an accused, in making entries which 
are charged against him, was in reality fur- 
thering a fraud that had already been oom« 
micted, tbe osHe falls within the purview of 
8. 477-A. But it is safer to set out the separate 
items of falsiffoation in separate obarges (s). 
Raman Behary Das v. Emperor, 16 Or. L.J* 
163*22 Ind. Oaa. 7^9 = 18 O.W.N. ll:52»41 
0.722. 

HODMWOOD and SHARFUDDIN, JJ, 

References :—{a) 26 0 . 660 * 8 O.W.N. 412 ; 
30 M. 328 = 6 Or. L J. 341*2 M.L.T. 177*17 
M.LJ. 171, Ref. (6)26 M. 61*28 I.A. 267 
*6 O.W.N. 866*3 Bom. L.R. 640*11 M.L,J. 
23^=2 Weir 271, F. (0 35 C, 460^12 O.W.N. 
581*7 Or. L.J. 878, F. 

(207) S. 227. See No. 370t infra. 

(208) Sa 233— Two accused tried jtdnSdUlf for 
one offmce^Potoer of 4ppellaU to 
corwiet one of them of diffinnt offmoe* i 
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Orim. Pro. Code^(Co»i^n' 

Wbere two persons ste tried together and 
convicted of a certain offenoe, the Appellate 
Court can acquit one of them of the ofienoe of 
which he was foynd guilty by the trial Court 
and oonviot bim of a different ofienoe found 
proved against him on the facts, in re 
D. Suryanarayana Row, 15 Or. L.J. 680a 25 
Ind.^as. 1008. 

Iadasiva Aiyae, j. 

J^efereficesr^BS P.R. 1905 (Or.) « 116 P.L.R. 
1905 « 2 Or. L.J. 694, Not F. 

8. 288. See 206, supra* 

(210) 8s* 238. 284. 635 (1), 537 (a)--Thr(>e 
separate coin% loinfs of offences of the same kind 
^Framing of a smgte charge sttiing out one 
cfftnce in nspen of three compVnnts—lrregU’ 
larrty i/ vitiates trial, Musal Singh v. The 
King Emperor. Id O.W.N. 183 = 41 O. 66=‘i2 
lud. Cas. 1008 = 16 Or.L.J. 234. See Final 
Part, 1913, Col. 96. 

(311) Ss. 283, 239 — Joint trial — Meaning of 
** same offence '^^8* 289 not applicable wh're 
charge against each accused is mutually exclu- 
sive. Azim ud-cin v. Emperor, 14 Or.L.J. 
668*21 Ind. Csb. 163 = 7 L B.R. 68 = 6 Bur. 
L.T. 191. See Final Part, 1913, Col. 96. 

(212) Se. 233, 410— Misjoinder of charges — 
Summons case. See ACT V OF 1909 (BENGAL 
EXCISE), Wo. 1, 19 0 L.J. 63. 

(2 LB) S. 234. See No. 210, supra* 

(214) Ss, 235, 239, IW. (b)^ Joinder of charges 
Trial for more than one offence-- Same 
transaction— Separate ojences committed on 
a differ tnt day being part of the same 
c tran&ac ion. 

The oa?e for the prosecution was that on a 
certain day the accused wrongfully oonfioed 
some persons fined them and realized a portion 
of the fine, and on their promise to pay the 
balance three days later, they were released, 
but on tbeir failure to make the payment on 
the appointed day, they were again wrongfully 
confined for realizing the balance of the fine 
and were beaten and otherwise maltreated. 
The Deputy Magistrate framed separate charges 
tinder 8 . 847, 1 P.C , against the accused for 
each day *8 offence ; be also framed a separate 
charge against the accused under S. 852 and 
8. 359t with 8. 114. I.P.C., as having 
been committed by the accused persons on the 
last day. All the charges were tried together. 

ffeldf that the transaction of the last day 
was in continuation of what took place on the 
Erst day and the beating and other maltreat- 
ment alleged to have taken place on the last 
day were the concluding portion of the same 
transaotiou and the charges were rightly tried 
together. Dy. Supdt. and Remembrancef of 
l«egal Affairs, Bengal y. Kallash Ghaodra 
fihoih. 19 aWlC 181. 

nBHABFDUDIN and TBONON, JJ. 

• Sd'mnw. 80 B. 49 ; 27 B. 186, B.; 38 0. 
R09;d^O.W.St4 5S,i). 


Grim. Pro. Gode^(Conftftiied). > 

(21 6} 8s. 236, 237 Offence cemmttsdn 
Akram All y. Emperor, 18 O.L.J. 574^15 Cr«^ 
L.Ja 4l=2i Ind. Oas. 185. Bee Final Part» 
1913, Ool. 96. 

(216) Sa. 286, 287 — Applioabilfty; See 
Penal Code, Nos. 36 and 87, 18 O.W.N. 
1276 and 1274. 

(217) S. d37--*Different offences— Different 
accused— Joint trial — L<*gality. Bee PENAL 
CODE, No. 116, (1914) M.W.N. 852. 

(218) 8. 237. See Nos. 215 and 216, supra. 

(219) S. 238(2)— Charge— Rioting— Common 
object not trespass — Conviction of trespass 
whether legal. See PENAL CODE, No. 41, 15 
Cr.L.J. 188. 

(220) 8. 239 — Jomt trial of principal and 
abettor -Prejudice — Re-trial by another 
Judge. 

Where there were three charges under Ss. 408 
and 408/109, I. P.C*, against two aooused^per- 
soDs in respect of three aumrsaid to have been 
defalcated on three different dates, and the 
Sessions Judge tried the two accused jointly in 
spite of objection taken by them ; 

Beld. that, under B. 289, Crim. Pro. Codoi 
judicial discretion was given to the Court to 
try the principal offender and the abettor either 
jointly or separately, and the manner in which 
this discretion should be exercised must depend 
on the facts of each case. 

The High Court, on a oonsideration of the 
circumstances of the case, held that the 
accused should not have been tried on the 
charges jointly, and set aside the convictions 
and sentences, and directed that the re- trial, 
if any, should take place before another Bessions 
Judge. Dwarka Siogh v. Kiog-Emperor, 19 
O.W.N. 121. 

8HARFUDDIN and TEUNON, JJ. 

(221) 8 239— “Saws transaction," meaning 
of -Trespass ard on ejection assembling 
men to force entry, whether part of same 
transaction — Joint trial, whether legal. 

The act of a trespasser in entering into a 
factory, and, subsequent to his ejection there- 
from. his act in assembling men to force au 
entry into it, are acts unconnected with each 
other and do not form part of the same tran- 
saction, within the meaning of S. 239 of the 
Crim. Pro. Code, and a joint trial for such 
offenoes is illegal. la re Anantha Padiyara, 
15 Cr.L.J 695 = 26 Ind. Cas. 143. 

AYLING, J. . ^ 

References 6 Ind. Cas. 242 = 7 M L.T. 
867 « 11 Cr. L J. 293 = (1910) M W.N 641 ; 
29 C. 386=6 O.W.N. 485; 26 M. 61 = 11 M. 
LJ. 263 = 3 Bom. L. K. 640=5 C.W.N. 866 
=28I A. 267 (P C.)«2 Weir. 271. P. 

(228) 8, 239 Offences imdei‘ Sa. 3 and 4 of 
the Gambling Act— Joint trial— Legality. 

In this case 19 persons were oonvioted under 
the Gambling Act— one uuder 8. 8 lor keeping 
a gambling den and the reit;,,UQder 8. 4 for 





Prd« 

f eegii0iB»^iig U and gambling tbare^ Mb14, that 
tha Idiot nl all tha Id vparsoDS was illagal 
aa4:^tlxa nonvioiiioQB ahoald be set aside (a). 

Pdteonil nan only be jointly tried, apart from 
oases of nil|>ader3 and their abettors, if they 
are aoodmedf of tha same off^noe or of diffarent 
oSanoes committed in the. same transaotion. 
The keeping of a gaming house aifU the being 
present in it at the tima of a police raid cannot 
be said to be part of the 'same transaction.' 
Crown y. f azel Din, 35 P.B. 19U (Or.), 
JOHNSTONE, J. 

B^Jerences 5 P.W.R. 1910 (Or.) ; 25 M. 61 

(?.€.), H. 

(223) S. 239<*-JoKit trial of persons separately 
accused of offenoeq under the Esoise Act-- 
Accused raising no objaotion to joint trial 
Effeot^Oonviotion whether may be set aside. 
See ACT XII OF 1896 (EXOISE), No. 5,97 P.L. 
B. 1914. 

(224) 8. 239--OlEenoeg under Ss. 215, 379, 
411, Indian Penal Code— One trial— Whether 
misjoinder. See PENAL CODE, No. 65, 26 
M.L.J. 598. 

(225) S, 239. See Nos. 2U and 214, supra* 

(226) Ss. 239, 537— Illicit possession and 
transport of opium — Joint trial— Misjoinder of 
parties— Effect. See ACT I OF 1878 (OPIUM), 
No. 1, 15 Or. L.J. 420. 

(227) S. 247 — Order of acqwiial on account 
of comolainant* 8 absence, passed on a date 
not fixed for hearing of case^ effect of, 

A case was called on by mistake on a date 
not fixed for hearing and the Magistrate re- 
corded an order of acquittal under S. 247, Grim. 
Pro. Oode. on account of the absanoe of the 
complainant* On the date fixed for hearing the 
mistake was discovered and the Magistrate 
ignored the order previously passed by him 
under S. 247, Grim. Pro. Oodo, and went on 
with the case which ended in a conviction ; 

Held— that gn order parsed on a date which 
was not fixed for the bearing of the case and on 
which date the complainant was necessarily 
absent is no order at all, and the trying Magis 
trate had jurisdiction to ignore it and go on 
with the cage and come to the finding which he 
did. Achamhit Mondai v. Mohatab Singh, 
18 O.W.N. 1180. 

SHABFUDDIN and TEUNON, JJ. 

Be/erenees Weir'a Rep. 307, F.; 2 O.L.J. 
622, JD. 

(228) 8s. 247, 203— Cowofaint by servant on 
behalf of master^ Acquittal under 8* 247 on 
death of such ooifiplainant^Oomplaint of 
sows offence by another servant — Previous 
acquittal if bar to Magistrate's taking cog- 
nieance of tecohd complaint-^Penal Cods, 

; 8. 4%6-->Maiming (m anifnal, 

ArServaint on behalf of his master filed a 
oomplaiut that an elephant beloiigiDg to his 

master hs4 be^ maimed by the aoeuted? The 

7 Or, 


Ppo. God6^((!^»fin^4)0 f 

Magistrate reoeiying the complaint issued 
cess under 6 426* LP (}* On the date fixe^^^ 
the disposal of the ^pase, finding that the oom« 
plainaht was dead, the Magisfrate acquittej^ 
the accused under S: 247, Orim. Pro. Code. 
Thereupon another servant (the d^titioner) 
complained to the Sub-Divisional Magistrate of 
the same ofiaooe of maiming his master's 
elephant, but the Sub-Divisional Magistrate 
dismissed the complaint under 8. 203, Qeim. 
Pro. Oode, on the ground that the previous 
acquittal was a bar to his taking oogniaanoe 
of it : 

Hejfd— that the previous acquittal was wholly 
without jurisdiction and was no bar to the 
Magistrate's taking cognizance of the seonad 
complaint. Madho Chowdhury v. Tttrab 
Mian, 18 C.W.N. 121l»16 Or. L.J. 726*-2d 
Ind. Gas. 174. 

HOLMWOOD and SHARFUDDIN, JJ. 

(229) 8s. 247, 403, 417, 435, 439-4c9^m{ 
of accused under 8, 247 procured by hia otm 
trick --Whether a revision or appeaf fie$ 
against the acquittal— Admission of addi* 
tional evidence in appeals— Powers of Onnrt 
— Grounds for setting aside order of acquittal 
—English and Indian Law* 

In this case the complainant preferred a 
complaint of mischief against two individuals* 
Process was issned against them and the ooia^ 
plainant was informed of the date of the hearing 
in person. On the date fixed for the trial, the 
Magistrate acquitted the aooused under S. 347, 
Grim. Pro. Code, owing to the complainant not 
being present in Court when the case was called 
on. It subsequently transpired that the com* 
plainant had been kept ont of the way by tbif 
action of the accused in getting a constable to 
arrest him on a false charge of committing 
nuisance after be had come to the place whero 
the Magistrate's Court was situated. The Dia« 
triot Magistrate referred the case to the High 
Court under S. 438, for setting aside the order 
of acquittal and directing a new trial. 

Heldt that the High Court would be prepared 
to set aside the order of acquittal in this case 
and order a new trial if the matter had come 
before it by way of appeal presented by the 
Local Government under 8. 417 ; but in revi- 
sion it has always been regarded as a sound 
rule of practice not to interfere when there Ip 
no error in law or on the face of the reobrd, aud 
not to interfere in oases of acquittal in which 
Government might have appealed under S.4I7, 
hut has not done so (a). 

Per 8pmcer, J.— There is upthing in the 
language of S. 417, Grim. Prp« Oodei to limit 
appeals against acquittals to omcs in which 
Courts have, owing to some error of law or mia- 
appreoiation of evidence, oome to a wrong deci- 
sion on the. evidenoe before ^em. 

There is no distinction in the Code helweea 
the right of appeal against an acquittal and the 
right of appeal against a bonyipMon^ both beii|| 
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Orim. Pro. Code-(OoniiHt^r<2). 

govomed by tbe same rales and being subject 
to the same limitations (6) . 

8. 241, Otint. Pro. Cod^, allows additional 
eWdenoe to be >»admit.ted in appeals against 
acquittals as well as in appeals against couvio- 
tions, altboagh cases in which this power is 
exercised will naturally bo rare. 

Per Miller ^ J, — Qucere* — Whether the Legis- 
lature intended to permit the High Court in 
appeal or in revision to set aside an acquittal 
on the ground that fresh evidence is available 
which could not be produced at the trial, or on 
the ground that a complainant has shown 
sufficient reason for the failure to appear and 
prosecute his complainant before the lower 
Court, in re Slnnu Gowndao, 26 M.L J. 160 
-(1914) M.W.N. 273 = 15 Or. L.J. 236 = 23 lud. 
Oas; 188. 

Miller and Spencer, jj. 

Pe/ere?w!5s (a) 4 B L R. 686 ; 22 0.938; 
7 M. 213 ; 2 Weir 457 ; 2 Weir 808 ; 2 M. 38 ; 
14 M. 363; 25 K. 123 ; 11 A.W.N. 120; 3 B. 
150. P. ib) 17 C. 485 ; 20 A. 459 ; (1914) P.R. 
p. 16; 2 0. 273, P. 

(280) 8. 247 and Ch, XX — Summons case, 
hearing of, when concludes — Non-appear- 
ance of complain'tnt on date fixed lor argu^ 
ment and consequent acquittal of accused^ 
a proper. 

Where, in a summons case, after tbe exami- 
nation of tbe witnesses for the prosecution and 
the defence, tbe Magistrate adjourned the case 
lor argument for the purpose of the document- 
ary and oral evidence being explained to him, 
and on that adjourned date the complainant 
did not appear and the accused was acquitted 
zander S. 247, Grim. Pro, Oode. 

Held that, although tbe Code of Crimiual 
Procedure makes no provision for argument in 
a case governed by Ch. XX of the Oode, the 
hearing of the case did not end with the 
examination of the witnesses for the parties, 
and S. 247 had applioatiou to th(^ oircumstan- 
oes of the caf»e. Ramjiwan Rai v, Abilakh 
Bararl. 18 O.W.N. 684 = 15 Ci. L.J. 163 = 22 
Ind. Gas. 739. ' 

Imam and Chapman, jj. 

(231) S. 248~Oomplaint by Municipal Seore- 
tary— Withdrawal by Municipal Council — 
Acquittal— Legality, Se^ ACT IV OF 1884 

(Madras district Municipalities), 
No. 1. 16 Or. L.J. 299. 

. (232) S.260 — Compemaiion to accused — Final 
order if should be contained in order of dis- 
charge or acquittal-^'Proviso, meaning of — 
Imprisonment in default of payment of fine, 
when to he ordered. 

Where, in discharging tbe accused under 
S. 253, Grim. Pro. Oode, the Magistrate in his 
order of discharge declared the case to be vexa- 
tious and directed tbe complainant under 
S. 260, Crim. pro. Oode, to pay compensation 
to the accused sahjeot to any pause being 
him, cause beiug shown by 


Orlm. Pro. Oode*-*-(Cenfint<sd). 

the complainant, the Magistrate the day after 
made his previous order absolute and further 
directed tbe complainant to suffer simple 
imprisonment for 80 days in default QlpayxUent 
of the oompeneation : 

‘field, that the Magistrate’s order directing 
tba payment of compensation was in strict 
compliance with 8. 260, Orim. Pro. Oode. 

It is sufficient that the Magistrate fixed the 
compensation in his order of discharge. The 
proviso to 8. 250 clearly contemplates that the 
direction in the first paragraph of tbe section 
shall be considered as in the nature of a rule 
and that that rule shall nob be made absolute 
until the oomplainant has shown cause (a). 

So far as the sentence of imprisonment in 
default of payment was oonoerned, tbe High 
Court held that there was obvious error and 
ordered it to be amended in terms that the com- 
pensation shall be recovered as if it were a fine, 
and in tbe event of its not being so recovered 
there shall be simple imprisonment. Lallt 
Mohan Singha v. Kunja Bahavy Ghose, 18 0. 
W.N. 702-16 Cr.LJ. 160 = 22 Ind. Gas. 726. 
Holmwood and Shabfuddin, jj. 

Reference (a) 38 C. 302, D. 

(288) 8* 260 — Compensation for vexatious 
complaint-^ Order for compensation passed 
on date subsequent to that of order of acquit- 
tal— When valid — Continuation of same 
proceedings. 

Where a Magistrate, who acquitted tbe accus- 
ed, was of opinion that tbe oases were frivo- 
lous and vexatious, and ordered, on the day 
when he passed tbe order of acquittal, notice to 
issue to the oomplainant who was absent on that 
day to show cause ou a subsequeut date why he 
should not be direoted to pay oompensation, 
and where, on the date fixed by the notioe, 
after recording and considering objections, the 
Magistrate directed payment of oompensation 
to the aocused. 

Held, that the final order was not invalid 
merely because it was not pronounoed in the 
same breath as the order of acquittal, and that 
it was substantially a continuation of the order 
of acquittal and part of the same prooeeding and 
valid in law. Ghanumal Mawalmal v. The 
Cpowh, 7 B.L.R, 123=16 Or.L.J. 504=24 lad. 
Oas. 692. 

Hayward and Boyd, a. j. os. 

References :— (a) 25 A. 316 ; 84 A. 364 ; 38 0, 
802, fi. 

(284) 5. Q6Q— Compensation, order for pay- 
ment of, by complainant — Opportunity to 
show cause, ' 

Tbe Magistrate after acquitting the accused 
made the following order—** A<^u6ed acquitted, 
complainant to pay oompensation to each of the 
aooused under 6. 250, Crim. Pro, Oode, and 
show cause why he should not pay. Obmplaln- 
ant is absent. Hia brotlier verbally shows cause 
whiob is insuffioieiit ; oi^tr made abBolutd.’* 
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Orim. Pro. Cods— (CoMtifUMtf). 

3Mt that the oompli^tiant was in faot given 
no opportunity of showing cause and the order 
sbouid be set aside. Bubant Singh v» Hohabir 
Proshad Singh, 18 O W N. 1277«i5 Or.L.J. 
707»26 Ind. Gas. 185. • 

SISabFUDDIN and TEUNON, JJ. 

(285) 8. 250. See No8.*13anddB6, supra, 

(236) Ss, 250, 263 (g)Summary trial — 
Award of compensation-- Failure to record 
complatnanCs objections— Effect— ’ Ttchntcal 
mistake — High Court's powers of revision 
—No presumption of injustice. 

Beading 8. 250, Orim. Pro, Code, along with 
S. 263 {g)i it is inoperative on a Magistrate to 
record and consider the objections of the com- 
plainant before imposing a fine upon him (a). 

Per Hayward ^ J, C.— Where a Magistrate 
omitted to record the complainant’s objections 
befdre dning him, his order ought to be set 
aside (a). 

Per Boyd, .4. J.C.— Mere omission to record 
what the complainant said is only a small 
irregularity. From such an omission the Court 
would not infer the further mistake that he 
omitted to ask the complainant to show cause 
and to consider the reply given by him. 

The High Oourt ought not to interfere unless 
some one has been prejudiced, i,e,, unless there 
is some reasonable chance of there having been 
a failure of justice. An order should not be up- 
set because of a technical mistake of adjective 
law, if it is a purely technical mistake. There 
is no presumption that a technical mistake 
causes injustice. Mlnhoxnal Lllaram v. The 
Crown, 8 S.L.B. 35»15 Or. L. J. 666«25 Ind. 
Oas. 994, 

Hayward, j o. and Boyd, a. j.c. 

References', — (a) 2 SLR. 4; 2 S.L.B. 14; 
25 M. 261 ; 28 B. 533 (566), R. 

(237) Ss, 250, i22— Criminal Rules of Prac- 
tics, r, 60 — Order setting aside grant of com- 
pensation— Omission of notice to District 
Magistrate, whether ground for interference 
by digh Court, 

In an appeal against an order granting com- 
pensation under 8. 250, Orim. Fro. Oode, the 
District Magistrate ought to be served with a 
notice, but an omission to send him a notice 
and his consequent non-appearance would not 
justify the High Oourt^s interference in revision 
with the Appellate Oourt’s order. Quruiwami 
Matken v. Tlrumurthl ChettI, 16 M.L.T. 426 
« 25 Ind. Oas. 848 « 27 M.L.J. 629 » 16 Or.L.J. 
648. 

AYLING and HANNA Y, JJ. 

Beferancss 29 M. 187 « 3 Or. L.J. 462; 1 
Ind. Oas. 79-tf M.L T. 268-9 Or, L.J. 160- 
19 M.L. J. 180-83 M. 89. D, 

(238) Ns. 250. Order for payment of 

compensation — When valid — Failure to 
folloto t^povisions of law^ Irregularity, 


tOflm^Pro, Oode^lConiinued), 

• 

A Magistrate dismissed a complaint ak fri- 
volous and vesatious and ordered the complai- 
nant to show oaY|se why an order or payment 
of compensation sbouid not be made against 
bim. Four days later he ordered the com- 
plainant to pay compensation to the accused. 
HM, that an order for paying compensation 
must form part of the order of acquittal or 
disoharge, and where a Magistrate proposes to 
pass such an order he sbouid give the complai- 
nant an opportunity to show cause and hear and 
record his representations before finally making 
the order. 

In the esse in question, it was held that the 
proceedings were merely irregular as the order 
of disoharge showed that the Magistrate did 
not conceive himself to have finally disposed of 
the case. The order of acquittal was only an 
order permitting the accused to leave the Court, 
Qhurbin Koeri v. Khalil Khan, 12 A.L. J. 143 
-36 A. 132-15 Cr. L.J. 193-22 Ind. Gas. 
977. 

RYVES and PIGGOTT, JJ. 

References 25 A. W.N. 214 ; 8 Bom. L.Bi 
847, F,; 26 A. 315, Not F, 

(239) Ss. 250, 537 — Compensation to accused 
— Order for payment of— When to be made 
— Order passed of Ur discharge— Illegality, 

Where the order for payment of oompensa- 
tion to an accused was not made by the order 
of discharge, but at a later stage when some 
other accused were discharged, held that the 
order of the Magistrate was without jurisdic- 
tion and was not a mere irregularity covered 
by S. 537, Grim. Pro. Code, 

Under the provisions of 8. 250, Grim. Prq, 
Code, the order for compensation must be con- 
tained in the order for discharge and cannot be 
made subsequently. Kanheylal y. Mt. Ranl- 
bahn, 10 N.L.B. 8-15 Cr. L.J. 290-28 Ind. 
Gas. 498. 

BATTEN, A. J O. 

(240) Ss, 252, Summoning of witnesses 
for prosecution — Magistra te to exercise discretion 
— Witnesses not to be harassed unnecessarily, 
Sitab Singh Dalganjan Singh, 14 Cr. L.J. 
682-21 Ind. Cas. 1002-12 A.L.J. 15, 8ee 
Final Part, 1913, Col. 98. 

(241) S..25d. See No. 33, supra and No. 287| 

infra, * 

(242) Ss. 253, 485, iSl— Accused discharged 
under 8, 25S- Order by District Magis* 
irate directing further inquiry— No notice 
to accused — Irregularity, 

Where the accused were discharged under 
8. 253, Grim. Pro. Code, an order directing 
farther inquiry, pasted by a District Magis- 
trate, without giving notice to the aooused, 
is irregular. Dasara Tenkata Reddl v. 
Sanjeeyi Eeddy, 16 M.L.T. 285-15 Or. L.J. 
619— 25 Ind. 0i»8. 627. 

SADASIVA IYER, J. 

;---26 M, il8, 
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• (348) S. '954. See No. 196, sujira and 

KoSe and 387, tH/rn. 

(244) 8. 265.\S©eNo, 279, infra. 

(346) of accused to cross examine 

^prosecution witnesses after charge framed — 
Duty of Magistrates. 

T^be provisions of 8. 356, Crim. Pro. Code, 
are imperative and it ia an illegality to neglect 
them. The seotion says that, after the charge 
has been framed, the accused *^shall be requiied 
to state whether he wishes to cross- eiamine 
any, and if so, which of the witnesses for the 
prosecution whose evidence has been taken/* 
Jt is not until a specific charge has been drawn 
up and explained to the accused that be is in a 
position fully to cross* examine the witnesses 
for the Grown, and it is for this reason that 
the Legislature enacted 8. 366. The omission 
to follow 8. 356 involves remand and retrial of 
the case from the point of the drawing up of 
the charge, and it is therefore of vital import* 
anoe that the accused should, in all oases, be 
asked at the appropriate time if he wishes to 
recall witnesses for oroFS-examination. Moola 
T. Crown, 11 P.R. 1914 (Or.). 

JOHNSTONE, J. 

References 20 C. 469 ; 22 A.W.N. 6 ; 27 G. 
870, R. 

(246) Ss. 256, 268, 417— Indian Penal Code. 
8 p 406 — Appeal by Local Government 
against acquittal — Powers and duties of tM 
H%gh Court --Order of acquittal passed after 
cross-examination of prosecution witnesses 
subsequent to framing of charge. 

.The accused was placed on his trial for 
having committed criminal breach of trust in 
respeot of some bales of jute. The accused ad- 
mitted his liability. The trying Magistrate 
bamed a charge under 8. 406, I P.O., and after 
cross-examination of the witnesses for the 
prosecution acquitted the accused under 8. 258, 
Grim. Pro. Code, bolding that the case was one 
of civil dispute* 

Beld (on an Offpaal by the Local Government 
Under 8. 417, Crtm. Pro. Code ).— in an 
ippMl from an acquittal, the High Court could 
not interfere, unless the judgment of the Court 
below was wrong and perverse or without juris- 
dlotion and based upon obvious errors in pro- 
cedure, and there being nothing of the kind in 
the case, the High Court should uphold the 
decision of the Magistrate even though wrong, 
because it would be based at the most on a 
dokbtful weighing of facts and not on any 
ixiwgularity or negligence or other matter going 
to the jurisdiction or the regularity of the trial. 

That the order o! acquittal having been pass- 
ed subsequent to the framing of the charge aad 
after the cross-examination of the witnesses for 
^ prosecution was not irregular or without 
li^isdictiooV Bepoty Legal Remembrancer 
0f Bengal Y. tmnlya Bwan, 18 C.W.N 666^ 
Id GStL J. lBa«22 |nd. Cm 


Orlm. Pro. Code— (Conflnusd). 

(247) 8. 258. See Ho. 346, supra, 

(248) 88. 368, 417, AZ9— Acquittal^ setting 
aside ofs by High Court in revisiqny on the 
application of ^he complainant. 

Held {by Jenkins. C,J,. and Fletehe^. J.)— 
That the High Court has jurisdiction under 
8. 439, CrimT Pro. Code, to interfere in revision 
with an acquittal, but it should ordinarily 
exercise this jurisdiction Bparingly and only 
where it is urgently demanded in the interests 
of public justice. 

The decisions of the different High Courts 
consistently support the view that, as a general 
rule, it is expedient not to interfere in revision 
at the Instance of a private person with an 
acquittal after trial by the proper tribCinal, and 
that applications for that purpose should be 
discouraged on public grounds. 

Per Teunon, J . — That uuder 8. 417, Grim. 
Pro. Code, the right ts present an appeal against 
an acquittal is vested in the Local Qovernmeot, 
but an alternative remedy against injustice 
done to injured complainants has been pro- 
vided in S. 439, Crim Pro. Code, and the High 
Court has ample jurisdiction to interfere and 
remedy the wrong, if wrong has been done* 
The section is expressed in the widest terms 
and vests in the Court an absolute and unquali- 
fied discretion to which the enactment has set 
up no bars or limits and which cannot be fet- 
tered by judicial decisions. Faujdar Thakup v. 
Hast ChudborJ, 19 C.W*H. 184. 

Jenkins, c.j., Teunon and Fletohbb, jj. 

(249) Ss., 263, 439— Order of acquittal set 
aside by High Court in revisUn on merits, 
on the opplicixtion of the complainant. 

Where the trying Magistrate in his judgment 
by which he acquitted the accused, while lay- 
ing great stress on all considerations that might 
affect the credibility of the witnesses for the 
prosecution, omitted to consider what might 
be advanced in their favour an(P also failed to 
appreoiale the corroborative value of an import- 
ant witness for the prosecution, the High 
Court, on the application of the complainant, 
set aside the order of acquittal on the merits 
and directed a re-trial by a new Magistrate. 
Shaikh Bagu v. Ralka Singh, 18 O.W N, 
1344«15 Or. L.J. 722»26Iod. Gas. 170. 

8HARFUDDIN and Teunon, jj. 

(250) S. 259— Order- saving that the case was 
“ struck off.'"* legality of - Order of discharge 
when legal — Sanction of CourU necessity of, 
in case of fresh complaint. 

Where on obtaining sano;^on to prosecute on 
a charge under 8. 311, Penal Code, a complaint 
was filed in Court and on a dhfasequent date 
after proceedings had started the Gomplainaitt 
was absent and the Magistrate passed an order 
saying that the case was **struck ofi,*' Aeld, that 
theta was no warrant for pgsaihg stioh an otdiV 
under the Code of Ori^inaf Ptdeeduee, 
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(Hrim. I^po. Code^(Con^inte«^. 

Beldt furth^t thfkti tbe ordtft striking ofi the 
case was not tantamount to an order o! dis- 
obar^ which the Magistrate was oorapetent to 
«make oniy in sueh cases as can be lawfully 
oompounded under 6* 1159, Orim. Pro. Oode. 

Where the complainant under the above oir- 
oumstanoes instituted a freeh complaint and the 
Court below accepted it, held^ that a second 
trial could not be held. 

Beld tilso, that in cases where sanction of 
the Court in which the false oomplaint was 
made is required, a fresh sanction would be 
necessary if a fresh petition is made. Ramphal 
Y. King-Empevop, 17 O.C. 18»2d lad. Cas. 
182«16Cr. L.J. 230. 

LINDSAY, J.O. 

(251) S,. Summary trial-- Conviction-^ 

Reasons, Jagan Nath v. Emperor, 14 Cr. L. 
J. 5^4 = 21 lud. Cas. 466^16 O.C. 357. See 
Pinal Part, 1913, Pol. 100. 

(252) S. 263. See No. 236, supra, 

(253) 8s. 263, 342 — Warrant case —Exa^ 
mination of accused — Charge of house- 
breaking with intent to commit theft— 
Different object proved— Necessary that 
charge should be altered— Notice to accused. 

In all warrant* oases, there must be an exa- 
mination of the accused as laid down in S. 342 
of the Crim. Pro. Code. S. 263 does not give 
the Magistrate any discretion whether he will 
examine the accused or not. The words if 
any’* in S. 263, ol. (p), do not apply to 
warrant* oases. 

Where a Magistrate finds that the charge of 
house-breaking with a view to commit theft 
has broken down, but also finds that there was 
another object, it is bis duty to give the 
aooused notice of that object by drawing up a 
charge clearly stating what it is that he is 
accused of doing. Mahomed Houein y. Em- 
peror, 15 Cr. L.J. 190»22 Ind. Cas. 766 » 18 
O.W.N. 1247*%4l 0. 743. 

HOLMWOOD and SHABFUDDIN, JJ. 

(254) 8. 271. See No. 302, infra, 

(255) S. 272. See No. 802, infra, 

(256) S, 282— Juror discharged— New juror 
added — Fresh trial. 

' One of the jurors was discharged after some 
of the proseoution witneises were examined and 
another juror was added in his plaoe. The 
Judge did not commence the trial afresh, but 
called the witnesses who had been examined, 
read out their statemeiitB to them and they 
Admitted those sti^menta. Other witnesses 
were then examineCi Held that the trial was 
defective and it eould not be validated by read- 
ing over the depositions of witnesses to them 
and getting their admissions. Kiog*£iiiperor, 
y. NarAlli, 12 A.L.J. 802-36 A. 481-15 Or. 
L.J, 536-24 Indv Gas. 946. 

»API% and PIGGOT, JJ. 


•rim. Pro. Code*-*((Joft«iw«edl); 

(257) S. Assmofs to be chosen front 

those summoned for any partkular session^ 
Legality of trial. If An Singh y. Mlng-Eoipefor, 
11 A L J. 930-14 Or. L J. 654-21 Ind. OaS. 
894 » 35 A. 570. Bee Final Part, 1918, Ool« 
100- # 

(258) S, 292— Z)e/bnce, cross-examination of 
prosecution witnesses by -Letting in evidence 
during such cross examination by accur^ 
— Prosecutor* s right of reply — Absence of— 
Meaning of ‘any’ in 8- U92— Scope of the 
section. 

The prosecutor cannot have the right of reply 
merely because, in the course of cross* examina- 
tion of the proseoution witnesses, certain doou- 
ments have been put in on behalf of the defence. 
The meaning of the word ’ any ’ in 8. 292, 
Crim. Pro. Code, and the scope of the section 
discussed. The King-Emperor y. J. 8. Berch, 
7L.B.R. 84-23 Ind. Cas. 19B«15 Cr. L.J. 
241. 

HABTNOLL, j. 

References :— i L.B.R. 5, doubted \ 81 0. 
1060 ; 30 B. 421 ; 11 Bom. L.R. 177 ; 10 O.W. 
N. oolxvii, R, 

(259) S. 991— Misdirection— Charge to jury 
— ** Dishonestly,** 

When the accused was tried for oriminal 
breach of trust by a District Magistrate with 
the aid of a jury, and the District Magistrate 
in summing up did uot expressly tell the jury 
that the test they were to apply was whether 
the circumstances relied upon by the accused 
showed an intention of causing * wrongful gain’ 
or * wrongful loss ’ and where they were not 
told what those terms meant. • 

held that there bad not been sufiioient com- 
pliance with 8. 297 of the Crim. Pro. Code, and 
chat the verdiot could not stand. O.H. Brownea 
V. Ring Emperor, 7 Bur. L.T, 20-23 Ind. 
Cas. 465-15 Cr. L.J. 257. 

Parlett, j, 

(260) Ss, 297, 303, 304, 307— Rsssio^ trial 
— Meaning of ‘ verdict ’ of jury- — Mode of 
taking verdict— Misdirection to jury— Charge to 
jury when to be made— Judge when may question 
jury as to their verdict. The Publio Prosecutor 
y. Abdul Hameed, 36 M> 585-15 Cr. L J. 197 
-22 Ind. Cas. 961. Sea Final Part, 1913, OoL 
101 . 

(260-a) 8s, 802, 803, 991— Jury— Verdict by 
majority— Sessions Judge not to put quea- 
Hons under 8, 303 after delivery of verdict 
—No power to direct reconsideration— Pro- 
per Court - Submission to Mrgh Court 
under 8. 807, Ortm, Pro* Code— 8- 802, 

.LP.C, 

Wheie the jury by a majority returned a ver- 
dict of guilty against the accused under the first 
part of 8. 304, 1.P.C., a BesBioas Judge cannot 
put questions under 8. 303, Grim. Pifo, Code, 
to the jury and ask them under 8. 302, Crim« 
PfO« Code/ to re^oonstdirthitt venUpIt 
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If he disagreed with the verdiofe of majority, 
he should have proceeded uuder S. 307, Orim. 
Pro. Code, aijd should have submitted the 
prooeedings to High Court (u). 

^ Under 8, 802, Grim. Pro. Code, the Sessions 
could have asked the jury to retire for 
re-oonsideracion when be ascertained that they 
were not unanimous and before the delivery of 
their verdict, but could not do so after the 
actual delivery of the verdict. Kya Nyun y. 
Kiog-Empepor, 7 L.B.R. 140«26 Ind. Oas. 
1006 « 16 Or. L J. 678. 

HABTNOLL, O. C. J. and Twomey, J. 

Reference (a) 10 0. 140, P. 

(261) S. 303. See No. 280, supra. 

(262) S. 304. See No. 260, supra. 

(263) S. 306. See No. 302. infra, 

(261) Ss. 306, 439— 'Quashing of proceedings 
^Verdict of not guilty on charge of conspiracy 
in favour of co accused at previous trial — Effect 
on accused in supplementary trial on charge 
under Ss. 34,307, I.P.O. — Recalling of warrant 
after acquittal of oo- accused — Jurisdiction to 
isshe fresh warrant on same materials — Repug* 
nancy in verdict of jury— Effect — Weight to 
be attached to opinion of Judge and Jury. See 
PENAL CODE. No. 10, 18C.W.N. 680. 

(265) 8. 307 — Unanimous verdietf due to mia- 
direciion, of acquittal on charge of rioting, 
agreed to by Judge — Verdict of guilty of 
grievous hurt not charged — High Courts 
power of, on reference^ to reconsider charge 
of rioting-— Distinction between civil and 
criminal trespass — Criminal trespisst 
essential element in — Cutting across 
» another man's land to save oneself and 
family from ilood, if criminal trespass. 

Of five accused persons, the jury unanimous- 
ly found one guilty under 8, 304. I.P.O,, and 
the Judge agreeing with that verdict sentenced 
him to transportation for life. The other four 
accused persons were charged under Ss. 148, 
304/149, 326/149, I.P.C., there being no 

ohargeunder 326, I.P.O. The jury unani- 
mously acquitted them of the charge of rioting, 
and the Judge agreed with them but the jury 
lound them guilty under 8. 326, I.P.O. The 
Judge mide a reference to the High Court 
under B. 307, Crim. Pro. Code, on the ground 
that the verdict under iS. 326, I.P.O., was 
illegal and unwarranted by the evidence and 
ihould be altered to one under S. 826 read 
With S. 149, I.P.O. 

Heldr—Thskt, on the reference, the High Court 
eottld not consider the question of rioting in 
respect of which the Judge and the Jury were 
agreed ; a fortiori it could not consider any 
charge made by implication under S. 149f al- 
though the verdict of the jury acquitting the 
j)pcu8ed of the charge of rioting was based on a 
misdirection^ as the Judge did not explain to 
the Jury the distinction between civil and ori- 
salnal txeapasi before telling them that the oom- 
litinantf hailirevi^ssed mto thedi8|)ut6d land. 


Crlm. Pro. Code<«*(Conjfntfed)« 

That, there being no charge under S. 826, 

I. P.O., independently, there could be no verdict 
given upon it, and the verdict of the jury find- 
ing the accused guilty under 8. 826, 1.P*0.a 
was illegal and void and mast be set aside (a). 

Criminal trespass depends on the intention of 
the offender and not upon the nature of the 
aot, and whSn a man’s inlantion is to save his 
family and property from imminent destruction 
it cannot be said that because be, with that 
object in view, commits civil trespass on bis 
neighbour’s land and outs a poribion of his 
neighbour’s property (which he ordinarily 
would not be justified in doing), he is guilty of 
any criminal offence. The Ring- Emperor v. 
Madan Mandal, 18 O.W.N. 668*16 Or. L. J. 
155*22 Ind. Cas. 731*41 0. 662. 

HOLMWOOD and SHARPUDDIN, JJ. 

References (a) 16 C.W.N. 1077 ; 34 G. 
698, R. 

(266) 8, ^ 01 — Evidence jdcf, 8, 114— Dis- 
agreement between Judge and Jury — Dutiea of 
the High Court on reference — Murder— Cireum^ 
stantial evidence — Possession of deceased's bloods 
stained ornaments and clothes Presumption of 
being murderer — Verdict of Jury, value of, 
where presumption of law not explained. The 
Emperor ¥. Sheikh Neamatulla, 17 C.W.N. 
1077*14 Or. L.J. 556«21 Ind. Cas. 166. Bee 
Final Part, 1918, Col. 103. 

(267) B. 807-Daty of High Court. See 
Penal Code, No. 73, 15 Or, L. J. 618. 

(268) 8. 307. Bee No. 260, supra, 

(269) 8, 307 (c)— Refer sacs, validity of ^ 
'Opinion of the jury.' Emperor v. Tarapada 
HaBkar, 18C.L J. 622»I6 Cr. L. J. 31*22 
Ind. Cas. 176 = 18 C.W N. 615. See Pinal 
Part, 1913. Col, 103. 

(270) B. 308. See No. 302, infra, 

(271) 8. 337- Formal withdrawal andforfei* 
ture of pardon if necessary be fore proceeding 
against approver for original offence. 

Under the present Code of Crinjinal Procedure, 
no formal withdrawal of a pardon and no formal 
declaration that a pardon has been forfeited 
are required before proceeding against a person 
who accepted a conditional pardon but violated 
the condition thereof. The Emperor y. Saber 
Akttoji. 19 C.W.N. 179. 

BHABFUDDIN and TBUNON, JJ, 

(272) 8. 339 (3) — Trial for murder— Ocn- 
ditional pardon to an accomplice— King's wit^ 
ness— Contradictory statement before Magistrate 
— 8anction to prosecute. King Emperor v. 
Bodha, 11 A.L.J. 964*22 Ind, Cas, 428*16 
Or. L.J, 76. See Final Part, 1918, Col, 305. 

(273) 8. 342-*Applioab^ty to all sorts of pro- 
ceedings in Magistrate's wurts— Statement of 
accused in answer to questiohsput by Magistrate 
—Admissibility In evidence against accused^ 
Magietrate’s power to put questions to accused 
— Questions of inquiBitional nature not to be 

put. See Evidence act, No. 18, 16 Cr. L. 

J. 474/ f , 
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(974) 8. 849^Et;imiQation of aoouaed bofore 
ooinpldtioQ of proaeoafaioa evtdeaoa •— Legality. 
Sae PB^AL CODE. No. 93. 15 Or. L.J/436. 

(975) 8. 349. See Noa. 90 and 953, supra. 

(976) * 5. 345 — Revision^ High OourVs power 
in^Offencet oon^pound^ng of^Penal Godet 
8. Sib-^Compl%inant and accdsedt willing- 
ness to cimoromis^ ly, effect of^Suffident 
reasont what does not constitute. 

Held, that a High Court in reviaion may 
grant permission to oompouni an ofienca and 
allow a case to be compromised (a). 

Held further, that where in a case under 
S. 895, Penal Oode, the complainant and the 
acoaaed were willing to compromise, it was no 
sufficient reason to refuse composition on the 
ground that a third party, the master of the 
complainant, who had received no injury from 
the accused, had refused or was not willing to 
agree to the composition. Lalla v. King-Em- 
peror. 17 0.0. 92 » 15 Or. L. J. 667^24 Ind. 
Gas. 975. 

Lindsay, j.c. 

Reference (a) 39 A, 159, F, 

(977) S. 345 — Compromise effected out of Gourt 
by parties, pending hearing of rule issued 
by High Court, if can he given effect to 
under 8 , 345, Crtm. Pro, Code. 

The petitioner was the complainant in a case 
and the accused in the counter case. The 
petitioner’s complaint was dismissed by the 
Magistrate and in the other case he was con- 
victed under 8. 352, I. P. 0. He moved the 
High Court and obtained a rule in each case, 
in one for the further enquiry into his com- 
plaint and in the other for a reduction of the 
sentence passed on him. Fending the hearing 
of the rules both oases were compromised by 
the parties out of Court : 

Held — that, at the hearing of the rules, the 
parties had no locus standi to ask tbe Court to 
treat the compromise as one coming under 
8. 345, Crim. Pro. Code. Adhar Chandra Dey 
Y. Subodh Chandra Ghosh, 18 O.W.N. 1912 » 
16 Cr. L. J. 728 » 26 Ind, Cas. 176. 

HOLMWOOD and SHARFDDDIN. JJ. 

(378) 8. 846 — Compounding of offences — 
Proof of compounding not necessary. 

Where the parties to a oompoundable offence 
compound it under 8. 8A5 of the Crim. Pro. 
Oode, and produce a wntiug signed by them 
before the Court, tbe Court is bound to act upon 
it, and is not at liberty to call upon the parties 
to prove that the case has been compounded. 
Emperor v. Qana Krlthna WalunJ, 16 Bom. 
L.R. 989»9 Bom. Chp. Oases, 957. 

Heaton and 8 hah, jj 

(279) Sa. 846, 227, 264, 266, 367 (1), 403 (1) - 
Charge of oompoundable offence dramn up 
-^Presentation of petition of composition — 
Duty of Court --Charge whether can be 
altered* • 


Crim. Pro. Code-^(Oon/in«ed), ^ 

Where a Court has drawn up a charge of an 
offence oompoundable without sanction of 
Court, and this charge, havingf been read and 
explained to the accused, bas*be6n pleaded to, 
tbe Court sboutd, upon the presentation to it 
of a petition of composition by the person men- 
tioned in the last column in the table in 8. 345t 
Crim. Pro. Code, at once accept tbe petition 
and acquit the accused, and has no power to 
alter the charge already drawn up. Hasta 
Y. Crown, 29 P.R. 1914 (Cr.) (P B.). 

KENSI^^G^TON. OJ., JOHNSTONE and 
RATTIGAN, .7J. 

References 3 G.W.N. 329 ; 3 O.W.N. 648 ; 
29 C. 726 (P.B ), R. ; 4 Bom.L.R. 718 ; 11 P.R. 
1907 (Or.), D. 

(280) 8s. 345 (2), 4.39 {5)— Accused charged 
under 8. 395, 1.P.O. — Fight in the course of 
which a person loas hilled— Compounding 
of the offence by relations of the deceased— 
Order of acquittal— Illegality — Re-trial— 
Report of the District Magistrate— Revision, 

Where the relations of the deceased who was 
killed in the course of a fight about a field with 
the four accused put in a compromise, which 
was accepted by tbe trying Magistrate as a 
compromise of an offence under 8* 325, I.P.C., 
and the accused were acquitted, the order of 
a<*quitta1 was held, on the report of tbe District 
Magistrate, to be illegal and a ro-trial was 
ordered. 

Held, also, that, on tbe report of the District 
Magistrate, the Judicial Commissioner had 
power to interfere in revision with the order 
complained against. 

Tbe party who could have appealed was nofr 
the District Magistrate hut the Local Govern- 
ment within tbe meaning of ol. 5 of 8. 439, 
Crim. Pro. Oode. The Crown v. Ramzan 
Bachal, 7 S.L.Pv. 200=16 Cr. L. J. 653 = 24 
Ind. Cas. 961. 

HAYWARD, J.C., and BOYD, A. J.C. 

(281) S. 346. See No. 332, infra. 

(282) 8. 347. See No. 201, supra. 

(283) 8. 347 and Ch. XVIll— Penal Code* 
8s. 364, 376 and bll— Trial under 8. 364, 
Penal Code — Prosecution and defence 
witnesses examined and cross-examined 
—Accus'^d committed to Sessions— Commit^ 
ment, whether illegal. 

Tbe special power to commit to a Sessions 
Court, conferred on a Magistrate by 8. 847 of 
the Code of Criminal Procedure, cannot be 
interpreted as depriving the accused of the bene- 
fit of the procedure prescribed in Cb. XVIIl 
of that Oode ; but where the accused , when tried 
on charge under 8. 354, Penal Code, denies 
the charge in toto and enjoys the benefit of croes- 
examining tbe prosecution witnesses and of 
examining the witnesses for the defenop, it palh- 
not be said that he has been prejudiced, merely 
because the Magistrate, at the time of delivering 
bis judgment, altered the charge into one under 
3s, 876 and 511, Penal Code, and eommitted 
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him to title Sessions, beoaiise be was not him- 
seii oonipefeeQfc to try the aooased on the 
altered charge. « 

A committal Order passed under suoh cir- 
oiSlilstanoeK is not Illegal, and should not be 
eet aside, ta re Ohionavan, 15 Or. L.J. 366 
Tnd. Gas. 781. 

Wallis and AYLINa, JJ, 

Be/ereaces X7 lad. Oaa. 813=*5 Bar. L.T. 
:S39«18 Cr. liJ. 877»6 L.B.R. 129 (P.B.), F. 

(284) Ss. 348, iO^-^ConvictionSubsequent 
commitment to Sessions. 

Where a Magistrate has to aot under S. 348 
cf the Code ot Oriminal Procedure, he ought 
not to find the aooased guilty before oommit- 
ment, but should merely frame a charge and 
then commit, as otherwise a oonviotion would 
bar a fresh trial before the Sessions Oourt 
under B. 403 of the Code of Oriminal Procedure. 
In re Kora Bellandhi, 15 Or. L J. 188»22 
Ind. Oas. 764. 

Miller, j. 

(286) 8. 349— Sub-Divisional Magistrate^ 
Jurisdiction to deal with a case under the 
section* -Sentence— Passing adequate sen- 
tence - Transfer, 

The accused was at first tried by a Second 
Class Magistrate for ofiences punishabla under 
Ss. 336 and 452, Penal Code. The trying 
Magistrate was of opinion that he could not 
pass an adequate sentence against the accused. 
He, therefore, sent up the proceedings under 
S. 340 of the Grim. Pro. Code to the Sub-Divi- 
sional Magistrate. The latter transferred the 
case to a First Class Magistrate, who committed 
the aooused to the Court of Session. A question 
having arisen if the commitment was illegal. 

Held, quashing the commitment, that the 
juriediotion to deal with proceedings under 
B« 349 of the Grim. Pro. Code was conferred 
upon District Magistrates and Sub-Divisional 
Magistrates and upon no other Magistrates. 
Bmperop v. Yinayah Mavayan Arte. 16 Bom. 
D.B. 598»2 Bom. C^^^Cas. 229 »3B B. 719. 
Heaton and shah, jj. 

(286) S. 350— Ba-cor»Mnenrcmmf of trial or 
enquiry — Discharge or acquittal, 

' Where a trial is re-oemtbenced under S. 350 
of the Orim. Pro. Code, while a charge had 
bheii framed by the predecessor- in-ofiioe of the 
Magistrate, the charge is not oanoelled and 
there can only be an acquittal. It is settled 
law Ihat proceedings before a Magistrate in a 
wArraut case under Chap, XXI of the Grim. | 
Fro. Oode are only an enquiry until the charge 
is framed and, on a charge being framed , become 
a triaiV The Magietrate who re eommehoed an 
^quiry or trial does not thereby modify its 
itlture at the stage at which it has Arrived, 
f hngtttoH firiramaltt ¥. Nalam Kritbuii Row, 

; 


Crim. Pro. GodeHOonUni^)* 

(287) ^5. 360, 487. 264. 268 
commenced by a Magistrate^ Framing of 
charge under S> 264 by him ^Be- commence* 
meni under S, 350 of trial by his successor 
— Discharge under 8, 253 (2). of the accused 
by latter ---Order by District Magistxate for 
further inquiry under 8, ^Illegality 
— Nitme of yf oceed^s under 8- 850— 
Object of 8 360 Inquiry ^Trial, meaning 
of the terms. 

Where the case against certain aooused was 
first begun by a Sub- Divisional Migistrate who 
went so far as to frame a charge under S. 254, 
Grim. Pro. Code, to which the aooused pleaded 
not guilty, and the successor- in -office of the 
Magistrate re-oommenoed the enquiry under 
S. 350, Grim. Pro. Code, examined the com- 
plainant and then passed an order of diaoharga 
under S. 253 (2), and the District Magistrate 
set aside the order of discharge and ordered a 
further inquiry under S. 437, Orim* Pro. Ojcde. 

Held, that the re-oommencement ot a 'trial* 
under S. 850, Orim. Fro. Code, does not imply 
a cancellation of the charge framed by the first 
Magistrate, that the charge remains in force 
and that the subsequent order must be treated 
as one of acquittal and not of discharge (a)- 

The only object of the substantive portion of 
ol. 1 of S. 350 seems to be to leave it to the 
discretion of the Magistrate to either aot on 
evidence recorded by his predecessor or to hear 
it over again for himself. 

It is settled law that the proceedings before a 
Magistrate in a warrant case under Chap. XXI. 
Grim. Pro. Code, are only an 'enquiry' until a 
charge is framed, and on a charge being framed 
become a 'trial* (6). 

Where the proceedings recommenced under 
S. 350 are only an enquiry, they are re-oom- 
menoed as an enquiry. Where they have 
developed into a trial stage, they are re-ooxn- 
menced as a trial, i.e*, a proceeding in which a 
charge has been framed. 

A Magistrate who re-oommenoes an enquiry 
or trial does not thereby modify its nature or 
the stage at which it has arrived (c). 

Held, also, that the District Magistrate bad 
no power to order further inquiry, Tungn- 
toopi Sreeramulu v. K. Yeepasaliogaro. 16 
M;L.T. 303-27M L.J. 589»(1914) M.W.N* 
6i6>*l5 Or.L J. 673«»26 Ind. Gas. 1001. 
AYLING and TyAI^I, JJ. 

Beferences : —(a) (1963) 88 Punj, Reo. (Or.) 
36. Appr. (b) 82 M. 218 ; 82 M. 200, B. (c) 9 M. 
282. B. 

(288) Ba. 350, B28--^Transfer of leases from 
one CouH to anai^e^Evidenee recorded 
by the first Court^rmt'tion tajeen on that 
evidence by second Omrt^No prejudice to 
the accused^ effect of . 

S* 350 of the Opde of CHminal Proeedure is 
not llluited to oAlsea in whtc^^ one Magistrate 
Biicoeeds another in offios, but ep;|0ib4 (o all 
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pasea tranaferrad under 3, 638, Orim. Pro. 
Code, from the die of one Magistrate to that of 
anotheti An order of oommltment for trial to 
the Court of Sessions passed by the Magistrate 
to whose Court the case has been transferred, 
on tbe« eYideQoe recorded by the Magistrate 
from whose Court it was so transferred, should 
not be interfered with, partiouiai^y where no 
possible question of projudioe to the aooused 
person oould arise. King-Emperoi* v. Hanhoa, 
13 A.L.J. 467 » 15 Or. L.J. 354 » 23 Ind. Gas. 
722 « 36 A. 315. 

PIQGOT, J, 

iie/'erences 14 A. 348, D.; (1889) A.W N. 
130, Not P.\ 36 0. 457 ; 33 M. 318, F. 

(289) 8$, 360, fi^i-^Transfer of Magistrate 
pending trial — Expenses of prosecution 
witnesses re called, whether to be pxii by 
accused. 

Where, on the transfer of the trying Magis- 
tratb, the aooused olaims under S. 350, Orim. 
Pro. Code, to havd the witnesses re-examined 
by the succeeding Magistrate, the witnesses 
should be re-summoned without payment of 
any fees. Eliaa v. Ezakiel, 15 Or. Ii.J. 687 » 
26 lad. Gas. 135. 

Pox, C. J. 

(290) 3. 356. See No. Ill, supra. 

(291) 8 . 360, sub 8 . (1), 8. ^Handing 
over record oj deposition to witness for being 
read bp him if sufficient compliance with 
law --Such deposition if admissible and 
prosecution for perjury if can be made 
thereon-- Examination of witnesses in en- 
quiry undtr 8. 476, Grim. Pro. Code- 
Duty of Magistrate to make a record of 
statements > 

An order under 3. 476, Crim. Pro, Code, was 
made against the petitioner directing bis prose- 
oution under S. 193, I.P.O., with reference tq a 
deposition given him as a witness at a crimi- 
nal trial. It appeared that, after the deposition 
had been recorded, the record was banded over 
to the petitioner who proceeded to read it over 
himself. The Magistrate held a preliminary 
enquiry under S, 476, Crim. Pro. Code, before 
making the order for prosecution, and examined 
witnesses in the course of that enquiry, but 
made no record of their statements : 

That the provisions of S, 360. sub-S. 
(1), Orim. Pro. Code, were not sufficiently com- 
plied with, inasmuch as that sub-seotion re- 
quires that the evidence should be read over in 
the presence, that is, in the. hearing of the 
accused, in order that the accused should have 
an opportunity of correcting any mistake in it. 

That the depositiootwas inadmissible and the 
order for pro3eoutiQj|.ma8t bo set aside. 

That the Oo^e ^'VCriminal Pcooedute does 
not contain any jlovision with regard ta the 
manner in which .the evidence in an enquiry 
under 3. 476, Orim. Pro. Code, should be ra- 
; hut for future referenoe the Magistrate 
shenia luiT 9 .nyida a sommaiy xA tjliie Htetamonto 

8 Or. 


Orfm, Bn. Coda— 

ot the witoeesee examined. King-ESaiperav T. 

Jogendra Nath Noeh. IS O.W.N. 1313-15 Cte. 

L. J. 483= 34 Ind. Qae. fi71. 

B: ■ ■ ■ 0 

SH4RFUDDIN and TBUMQKi JJ. 

(292) 58. 363, ^11 -- Demeanour of mtnems 
noted by Oourt—Duty of Appellate Court, 

Where a Session Judge of experience stated 
in the most emphatic terms the demeanour of 
the eye-witnesses was evasive, that they ins- 
pired him with no oonddenoe, and that no man 
oould be convicted on their testimony. 

Held, that, before the Court of Appeal oould 
justifiably accept their evidence, it must be 
assured in the most positive and donvinoiug 
manner that there was no ground for this 
criticism . The oonsideration that the Court 
of Appeal itself would have arrived at a difietr 
ent conclusion, had it tried the aooused person 
as a Court of original jurisdiotion, is imma- 
terial. 

Where the evidence is all oral and its credi- 
bility is a mete matter of opinion, the opinion 
of the Court, which heard the witnesses, must 
be treated as almost oonolusive. In suoh a 
case, the Court of Appeal should not adopt the 
view adverse to the accused, and believe the 
evidence as to his guilt, which the lower Court 
has disbelieved and take upon itplf to^ set 
aside the verdict of acquittal. The indications 
of mistake must be obvious or the evidenoa too 
strong to be ejected, before the Court should 
interfere. Emperor v. Bishen Singh, 135 P.L. 
R. 1914 » 16 Or. L.J. 203 » 27 P.W.R. 1914 
(Cr.)-22Ind. Oas. 987. 

RATTIGAN and SCOTT SMITH, JJ. 

References: — 7 P.R. 1904 (Or), =*1 Or, L.Jt 
781 = 97 P.Ii.R. 19p4, F. 

(393) 3. 364 —Confession recorded by Magis* 
trate — Defective statement how to be oured. 
See Evidence Act, No. 9, 44 p.W.R, 1914 
(Or.). 

(294) 5s. 366, 537— Loss of material records---^ 
Loss of judgment— Conviction and eenleince— 
Validity of— Inherent power of Courts to replace 
lost records. Kaniakshamma y* Empci^or, 14 

M. L.T. 317 = 26 M.L.J. 445= (1913) M.W.N. 
862=21 Ind. Gas. 467= 14 Or. L. Jv 696 , See 
Pinal Part, 1913. Col. 108. 

(295) 5. 961— Judgment inoperatim untU 
pronounced. Rarndhtin Ral v. ftlng-BmpelPor, 
11 A.L J. 745 = 21 Ind. Oas 162-14 Qr. L,J. 
562. See Pinal Part, 1913, Col. 106. 

(296) S. 367. See No. 279| supra, tkv4 

No, 314, infra* I . 

(397) 5«. 367 and ^21-^ Ap^al—Sunima^ 

• dismissal— Judgment. 

A Court is not bound, when dismlsgjihg*' an 
appeal summarily under 8. 431t 0i4in« Pro. 
Codeg to wfite a jud^ihent as defined in 867 
of the Code. It is, how.ever, adyjtohl;;that it 

jhoi|ld give reasons 
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view ot Kie'^oufUlity its order being ohal* 
tenges bv an appUoation for revision. Knndiin 
y. Bmperor. I? A.L.J. 850?! 36 a .. 196-lfi Or. 
L.J. 513=34 Ind. Oae. 600. 

PIGOPT, j.‘ 

M$/«renet8:—SaV. 640. F.-. 31 0. 93 : 8 A. 
514; 17 A. 341; 19 A. 606, B. 

(398) S. 874. See No. 123, supra. 

(399) Ss- 388, 641 — Meaning o( ' jail ’ and 
‘prtion’-^SenUnce of imprisonment— Accused 
whether can suffer imprisonment in police lock- 
up— S- 8. jPriebns Act (1894). King-Emperor 
y. Po fhhf, 7 L.B.B. 63 = 33 lod. Cas. 164= 16 
Or.lj.i'. 10. See Final Part, 1913, Ool. 109. 

(800) S. 397. Bee No. 71, supra, 

(361) 8. 403. See Noe. 339, 279 and 284, 

(802) 8se 403, 305, 308, 271, 272— Autrefois 
acquit— “ Any other offence with whioih ha 
might have been charged,"*^ meaning and 
effect of -- Acquittal on charge of murder if 
bar to trial on charge of culpable hotmcide 
where culpable homicide was charged in the 
previous trial-- Acquittal on charge under 
8, 902/34, LP.C.f if bar to trial on charge 
under 8. 302/114, or 302/109, P&nal Code— 
Dischar^ of jury under 8. 305, Crim, Pro, 
Code, and trial before a fresh jury under 
direction of Court if a continuation of the 
first trial on the original plea— Plea of 
accused if necessary again in second trial 
—Pleading not guilty and autrefois acquit 
at one and the same time, if proper— Eng* 
lish law of criminal pleading, beari^ig of, 
on Indian Criminal Procedure— Plea of not 
guilty not a plea recognised by the Indian 
Code of Criminal Procedure, 

The accused was indicted in tbe Calcutta 
Oourt ol Oriminal Sessions under five oounts 
which were, firstly, the murder of one N under 
8. 802/34, I.PeO., secondly, murder of the 
same man under 8. 302/114, I.F.C., thirdly, 
abetting the murder of the same man under 
S. 802/109, 1.P.Oe, fourthly, the murder of one 
As dfthly, culpable Jbomioide of A. The accused 
gfCaded hot guilty to all the charges. i?be 
Jury afianimouBly acquitted the accused of tbe 
iitfiratid the fourth oharges and differed as to 
thb other Counts, there being not as many as 
aix who agreed in opinion. The Judge die- 
hhaeged the Jnry under 8. 805, Orim. Pro. Code, 
and dIsaOtad h re-trial. On the re- trial of the 
jaootis^ before a fresh jury on the remaining 
oouiita of the indictment, the accused pleaded 
^ autrefois acquit and it was 
n^ed tti aCfenoe (1) that, as the accused had 
bm acquitted of the charge of murder of A, 
be <^^d nbt be tried again for committing oul- 
bahib noiiicide on him ; and (2) that, ae he had 
been acquitted of an offence under 8*;802/&, 
in taiatiDQ to the murder of N, he could 
ail be cohviidM of an offraoe in relation to tbe 
iiiae iaaa 8. 802/109 or 802/114fI-P.O.: 

the aoooled only 
iigidiil a othei ofienoe 


Orim. Pro. Code^(]M4aiMdl. 

for wbtoh a different charge from the one made 
against him might have been made. ’V Bus 
the offence of culpable homicide for which he 
was tried again was one of the oharges actually 
made against him and on the terms of 8. .403, 
Orim. Pro. Code, the first objection failed. If 
the aocased had bees charged with murder 
alone, a verdict of not guilty would have pro- 
tected him from another trial for culpable 
homicide and were he acquitted of culpable 
homicide he would be protected from a trial for 
any offence involving hurt; but where a charge 
was made, the case fell outside the provisions 
of tbe law dealing with oases where it might 
have been made. 

That, for the purposes of S. 408, tbe accused 
was not being tried again but was being tried 
on tbe original indictment, and on his first plea 
of not guilty. B. 308, Orim. Fro. Code, did not 
affect the construction of S. 403. 

That 8. 403 should not be oonstrued with re- 
fecenoe to the English law relating to oriminal 
pleading. 8s. 271 and 272. Orim. Pro. Code, 
contain all that is necessary as to pleading, and 
there is no need to supplement their oontents 
by a refete Qoe to any other system of judioa- 
ture. 

That the plea of * Not guilty ’ was one not 
recognised by the Oode of Oriminal Procedure, 
and it was not open to the aooused to make any 
answer to an indictment except guilty or a 
claim to be tried. 

8. 40.3 has nothing to do with pleading, but 
is in terms of a limitation on the jurisdiction 
of tbe Oourt. A defence under that section 
may be set up at any time before verdiot in 
any form. 

That even assuming the oase to be governed 
by the English law of pleading, autrefots acquit 
was not properly pleaded. 

That the accused had already pleaded *Not 
guilty ’ in the first trial and that plea was still 
awaiting adjudication and tbe seoood plea was 
therefore unneoessary and of no fiffeot. 

That, even if the principles of English law 
were to be applied to the present oase, the 
acquittal for murder was no bar to the re-trial 
for culpable homicide. 

Where another person actually killed the 
deceased, tbe aoous^ who was stated to have 
accompanied him and attempted to kill him 
could not be charged with murder under S* 84 
of the Penal Oode. ^ 

S. 84, Penal Oode, is to be read according to 
the meaning of its terms, without reference to 
any doctrines derived from the English Oom* 
monLaw. ^ 

The oonstruotion put oii||die section in B, v. 
Mahabit TiwOri und v. 

The Emperor (a) (which is ilmi^rtfed^^^^b para 
248 of Mayne’s Oriminal Law) is wider than 
the tsrms of the section ^Btily* 

The finding of * Not guilty ’ by the Jurjf m 
the bharge under 8. 808/84, leS^O,, under the 
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dlreotion of the Judge for en acquittal on legal 
grounds did not decide any question of fact and 
oould not be taken as negativing the common 
intention of the aocused and the man who in 
fact killed N. 

That there is no reason for saying that a man 
most be absent in order to abet under S. 109, 
I.P.O, 

' That, by instigating the unknown murderer 
by aocompanying him to the place and by 
aiding him in his flight afterwards, the aocused 
would be abetting the murder under S. 109. 

even if he was not present at the 
murder ; his presence there would make him 
liable for the murder under S 114. 

The effect of S. 109 and S. 114 of the Penal 
Code is to supersede all the English law relat- 
ing to principals of the first and seoond degrees 
and aooessories before the act. Bmperor v. 
NirmalKanta Roy, 18 O.W.N. 72d»15 Or. 
h.i. Ind; OSB. 810°41 C, 1073. 

BTEPaBN, 3 . 

Sgferencea :-(«) 31 A. 363 ; 13 C.W.N. 680. 

B. 

(80S) 8s. 403, 433 (6), 439 (4)— Appeal 
against conviction — Acquittal — Be- ttia Z— 
High Court's power to alter the finding and 
enhance sentence -^Bevision — Applicability 
of 8s 489 (4) — Consirtwiion of statutes 

A High Oourty when hearing an appeal 
against a oonviotion, may, as a Court of Appeal, 
under 8. 433, ol. (b), Crim. Pro. Code, alter 
the finding, and then as a Court of Revision 
under S. 489, Orim. Fro. Code, enhance the 
sentence so as to make it appropriate to the 
altered finding. 

In suoh oases the prohibition of re-triil con- 
tained in 8. 408, does not apply, as an appeal 
to a High Court is not a second trial but a con- 
tinuation of the trial in the 8688ionB Court and 
throws open the whole case to the interftrenoe 
of the High Court (a). 

Sub-B* (4) qf S* 439, refers to a case where 
. the trial has ended in a oomplefce acquittal, not 
to a oase where the trial has ended in a oonvio- 
tion but the Court has wrongly applied the 
law or has wrongly fouud some faot not proved, 
and has, in oonsequenoe, held that the convic- 
tion should be under some section of the Code 
other than the eeotion properly applicable. 
The sub-section oannot be held to limit the 
powers ol a Court of Appeal. It only limits the 

S owers of a High Coart when acting, not as a 
curt o£ Appeal, but as a Court of Revision. 

The terms ol a statute should not be so oon- 
strued as to involve an inooDsisteocy between 
its different parts. J[ainbam Bali Reddy y. 
Bnup^r, 87 M. 1|9»23 Ind. Oas. 756*»16 Cr, 

BBR80N and StTNUAEa Iter, jj. 
Saferiitcss:— fa) 7 Ind. Gas. 861; 84 M. 
545; 8MX.T. 818; ll Or. L.J. 5^; lO Ind. 
Oas. 873 ; 31 M.L J. 805 ; 10 M.L.T, 66 ; 
(1^11) 1 106 ; 85 M. 948 ; 12 Or. LJ. 


• Fro. Code— (Confintiad). 

38 0- 976; 33 0- 877 ; 9 A. 144* B. ; Orim 
Ho. 600 ; Crim.B.O. Hb. 400 of 1908 aia4 
. Appl. No. 148 (unreported), Bel 

4) Ss> 408. 413— Several persons conetoM 
\tone trial -^Different eentencee^Bight of 
ippeal. 

U3. Crim. Pro. Codei prohibits an appeal 
at a sentence of less than one month’s 
sonment or a fine of less than Rs- 50 
i by a District lilagistrate or a Oburt of 
m, and the mere faot that sucbi sentenoes 
passed on some of the accused whUb hea- 
lentenoes were passed on the rest wpuld 
ive to the former a right of appeal oUjly, 
se there is one oonsolidated appeal by all 
3ted persons. Uruma Mudall, iarc, 15 
.J. 371 ==23 Ind. Oas. 739-16 M.L.T. 88. 
7ALLIB and BADABIVA lYBB, JJ. 

>) 8. 410. See No. 313, supras 
3) S. 413. Bee No. 304, stipm. 
r) 8* 431. Bee No. 397, supra* 

3) Ss 422— Criminal apphal— BssMcfiiis 
for admission, whether valid "-Oaths Af^t 
1878), 8s IS— Evidence Agt, S. UR— 
of tender years— Capacity to understand— 
ig of capacity by preliminary examination 
dge — Jury, function of. Rafav Bhe^h y. 
>rop, 14 Cr. L J. 486=20 Ind. Oas* 741 = 
LJ. 682=18 O.W.N. 147-41 0. 406. See 
Part, 1913, Col. 113. 

?) 8. 422. See No. 237, aupras 

3) 8. Enhancement of entrnmr^ 

lenience altered. 

ibordinate Magistrate sentenoed m.aeouih 
one month’s rigorous impeispumeot and 
of Bs. 6, and in oase of default in payment 
) fine, to one week’s further impfrlson- 
The District Magistrate on appaat by 
loused varied the sentence to one of 8 days 
gonmeot and a fine of Bs. lOQ and ^ 
of payment of fine to a further itnpr4son« 
of one month. Held there wag pa pn- 
ment of sentence and the ordpr of the 
ot Magistrate was quite legal. Mbhav 
1 Y. King Emperor, 12 A-LJ: 827:^36iA. 
15 Cr. L.J. 619 = 24 Ind. Cam 607. 

IGGOT, J. 

erences : — 23 B. 439 ; 8Q M. lOR, Doubled ; 
376, Appr. 

L) 8s. 423, 438' Re/erenee; to ^igh Ohuri* 
en an Appellate Court d^.boAdlfbbSsan 
I summarily, it must dispose of it in the 
er provided by 8. 428, C^ni. Pro. Code. 
i no power to refer to the High CbUft, fek 
on a question of law ariaiqg-lit au^ 
tror V. Sulaiman, 7 L^B B. 36l=»i25 £hd. 
195 = 16 Or. LJ. 667. 

WOMBY, J. 

1) Ss. 438, cL (d), m, bW^H^ 0mts, 
ower of inUrferenm ytUkords^^ fm^HfOgtora- 
Ion of property by Court hehwf—Awdttal 
i accused — Restoraiim of prcmriu so aeeu* 

eds 
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Orlni. Pro. pod«— (Oonfinuad). ' 

The High Coart has jurisdiotion, under S. 620 
of the Orim. Pro. Code, to interfere with, or, 
under B. 4S8, cl.' id) to ameoh an order made 
by A lower Court under B> 517. 

Certain properties were found in the bouse of 
the aooused, which the complainant alleged had 
bera stolen from his house. The accused was 
oonvioted and his conviction upheld on appeal. 
An order was passed by the first Court to the 
effect that the properties, which were then in 
the custody of the Court, should be made over 
to the complainant. The High Court in revision 
acquitted the accused who moved the High 
Court for the restoration of the properties to 
him : 

ffeld, that, as the accused has been acquit- 
ted of the offence of theft, the proper order is 
to direct that the property found in the pos- 
session of the aooused should be restored to him. 
Hagu Biswas v. Manmatha Nath Ultra, 15 
Or. L.J. 184==22 Ind. Gas. 760 = 18 O.W.N. 
969. 

Bhabfuddin and Chapman, jj. 

<813)5. 424^AppBllatB Court whether entitled 
to alter conviction for principal offence into 
me of abetment — Abettor present at com- 
mission of offince* loheiher can be convicted 
of principal offence. 

An Appellate Court cannot alter a conviction 
of an aooused into one of abetment. 

If an accused who abetted an offence was 
present at the commission of it, he is rightly con- 
victed of the principal offence. Ilf re Peramal 
Maida. 16 Or.L.J. 694 = 26 Ind. Gas. 142. 
SADASIVA AIYAB, J. 

(314) 55, 424, Appellate Court^Judg- 
ment of^What it should contain. Nga Po Han 
y, RIog'Emperor, U.B.R. (1913) 2ad Qc., 169 
=21 Ind. Gas. 170-14 Or.L.J. 670, See Pinal 
Part, 1913. Ool. 114. 

(316) 5. 428 ^Remand by Appellate Court for 
additional evidence and finding-- Illegal, 

B, 428 of the Orkn'; Pro. Code does not em- 
power an appellate Magistrate to call for a fresh 
finding from a Subordinate Magistrate. The 
Appellate Magistrate is not competent to act 
hpoh the finding by the Sub-Magistrate on the 
additional evidence. Mathnkarsppan Surval 
t, Vallayya Kadumban;(l9l4) M.W.N. 778. 
BADASIVA AIYBB, J. 

(816) 8. 485— Bee Hob. 13. 112, 113, 117, 120, 
196, 329 and 242, supra and No, 365, infra, 

(81t) Se. 486, 121— Order declaring bond taken 
under Bs* 30, 21— Bind Fron tier Regulation, 
forfeited— Revision. - See Regulation HI of 
1893 (BIND PBONTXBB), No. 1, 7 S.L.B. 19#. 

/ '^IS) 485,^ Revision— Further evi- 

be taken under 5. 488 

4. pistr^ll^istiate while exercising his 
xevislbhal piorwire^ has no power to t^ke evi- 
dence UBte B» 488 of the Code. Mahaginia v. 


Orlm. Pro. Code— (Cdnfinned). 

RamCharan. 12 A.LJ. 461 = 16 Or.L.J. 676- 
25 Ind. Gas. 327. 

Ghamieb, j. 

(319) 5s. 485. m — Incom^Tax Act (II cf 
1886). 5. 36 — Collecior deciding ob fictions 
to assessment of, income-tax as Revenue 
Court— Prosecution ordered for false state^ 
ment in declaration, 

S. 435, Orim. Pro. Code, applies to proceed- 
ings before inferior Criminal Courts, and an 
order of a Collector under S. 86 of the Income- 
Tax Act. arising out of a proceeding pending 
before another officer, does not fall within the 
purview of that section {a), 

A Collector deciding an objection to the 
assessment of income-tax may possibly be re- 
garded as a Revenue Court (5). Pandit Ganga 
Bahai v. Emperor, 15 Cr.L J. 2 — 22 Ind. Qas. 
146. 

KANHAIYA Lal, a.j.c. . 

References : — (a) 3 Ind. Cas. 886 — 10 Cr.L.J. 
396-3 8.L.R. 66. F, (b) 44 P.R; 1905 (C?.)- 
187 P.L R. 1906 = 3 Or. L.J. 128, R. 

(320) 5. 4^^— Power to order commitment — 
District Magistrate - Offences under Sa. 408 
and 477-A, J.P.C. 

A Magistrate of the First Class in an inquiry 
into oficnoes of criminal breach of trust and 
falsification of accounts punishable under 
Ss. 408 and 477-A, Penal Code, declined to 
commit the aooused to the Court of Session 
and discharged him. The District Magistrate, 
acting in revision, reversed the order of dis- 
charge and committed the accused to the Court 
of Session on charges under Ss. 408 and 477-A, 
Penal Code. The aooused applied to the High 
Court contending that the order of committal 
was bad, as the case against him was primarily 
under B, 408 which was not triable exclusively 
by a Court of Session ; 

Heldt (1) that the District Magistrate had 
the jurisdiction to make the order he did under 
8. 486 of the Grim. Pro. Code/ because the 
falsification of accounts was not only a substan- 
tial part of the affair, but was so substantial and 
BO necessary that tbe misappropriation could 
not have been effected in the way it was done 
without the falsification. 

(21 That it was competent to the District 
Magistrate to add to a charge under S. 477-A 
tbe charge under B. 408, Penal Code. Empevoff 
V. Gendlal Chlmanbhat 16 Bom. L.R. tiO-2 
Bom Or, Oas. 179 — 16 Cr.*L.J. 292—28 Ind. 
Cas. 600. 

HEATON and BRAH. JJ. 

(321) B. 436. See Noe.* 199 and 204, 8upra» 

(322) 8. 437. See Nos. O81 176, 199, 242 and 

287. supra, * 

(328) 55. 437, HO. lift, ll9’-4pnlicatim to 
proceedings under Ch, yill—^ BeleaH ” 
and*' Discharge" — Poum of the District 
Magistrate to direct further enguiry wheni 
accused released, ♦ 
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Orim. Pro. QodB^iContinmd). 

The aooused was called upoii to show oatise 
why be should not give security for good 
behaviour. A Magistrate enquired into the 
matter and after recording the evidence releas- 
ed him. J?he District Magistrate examined the 
record and directed further enquiry under 
S. 437, Orim. Pro. Oode. A no thee •Magistrate 
then heard the case and after recording evi- 
dence, held that there was no necessity to bind 
over the man to be of good behaviour and 
released him. The Dlstrios Magistrate without 
issuing notice to the accused again sent for 
the record and directed further enquiry under 
S. 437, Grim. Pro. Code. At the second of the 
two enquiries the Magistrate draw up a frenh 
formal order under 8. 119 of the Oode. Held, 
that S. 437, Orim. Pro. Oode (which empowers 
the District Magistrate to direct further 
enquiry to be made into the case of an accused 
person who has been discharged) is wide enough 
to co^er the case of a person who has been 
called upon to Bbow*oause, under S. 110, Grim. 
Pro. Oode, why he should not give security for 
good behaviour, and in whose case an order of 
release or discharge (both of which are really 
to the same efEaot) has been passed under S. 119, 
Orim. Pro. Oode. 

Held, further that, although a District 
Magistrate can at any time and for good and 
sufficient reason institute fresh proceedings 
under Oh. VIII of the Oode, there is no bar to 
the District Magistrate examining the record 
of any proceedings^ under that chapter, had 
by a Subordinate Magistrate and ordering 
farther enquiry to be made. 

Held, farther that, after the discharge of the 
aooused by two Magistrates, an order directing 
further enquiry should not have been passed 
without giving him an opportunity of showing 
cause why such order should not be passed. 
Kharga y. King-Emperor, 19 A.L.J. 167 » 15 
Or. L.J. 39«=99 Ind. Oas. A. 147. 

TUDBALL and PIQGOT, JJ. 

Beferences :r-20 A. W.N. 906 ; 6 0.0. 969 ; 49 
P.R. 1906 (Or.)*; 33 M. 85 ; 97 C. 662 ; 33 G. 8 ; 
36 0. 163 ; 24 A. 148 ; 21 A. 107 ; 19 A. W.N. 
903, B. 

(324) Ss4 437, 208— Accused ones tried and 
discharged — Fresh enquiry on the same 
charge on a second complaint ^Magistrate's 
jurisdiction* 

A Magistrate who has tried and discharged 
the aooused on a particular charge has jurisdic- 
tion to again enquire into the same charge on 
a second complaint. Williams Cecil Keyiher 
Y. Emperor, 12 A.L.J. l^is Or. L.J. 1«22 
Ind. Gas. 145 » 36 A. 53^. 

BANEBJI and BYV&S, JJ. 

JBs/srsnes A.W.N. (1895), 86. 

(395) 5a. 437r ^OS’-^ProcedurC’^-Oomplaint 
dUnisicd onee-^Subsequent complaint by 
another complainmt on the same facts^ 
Tribunal, the aame-^Incumbent, a different 
imiividual-^Enquiry ordered by the High 
Court* 


Crlm. Pro. Code^iContinued), • 

A particular Sub-Divisional Magistrate dis« 
missed a complaint under 8. 90^ Orim. Pro. 
Code. A subsequent complaint^ arising out of 
the same matter was made before him and he 
ordered the papers of the dcst case to tfe put up 
with the present complaint on a partionlar date. 
The officer was in the meantime transferred 
and his successor took up the case and ordered 
process to issue. 

Held, that the successor- in -office of a parti- 
cular Magistrate, although a different indivi- 
dual, constituted the same tribunal as his pre- 
decessot-iu-offioe. and had jurisdiction to enter- 
tain a second oomplaint in the same matter, 
although the first one had been dismissed by 
the latter. 

In this ease enquiry was ordered by High 
Court. Ram Bharos v. Baban, 19 A.L.J. 106 
*36 A. 129 = 16 Cr.L.J, 168«22 Ind. Oas. 

734. 

Ryvbs, j. 

References 22 A. 106; 25 A. W.N. 86, B. 

(326) 53. 437, ^76- Jurisdiction — Sessions 
Judge — FuHher inquiry — Discharge of 
accused by Magistrate and direction of com- 
plainant's prosecution — Sessions Judge to 
refer matter to High Court, 

A Sessions Judge has no jurisdiotion to direct 
farther inquiry in a case in which the Magis- 
trate bad not only discharged the accused but, 
under S. 476 of the Grim, Pro. Oode, bad 
directed the oomplainant’s prosecution under 
8. 211, Penal Code. The Sassions Judge ought 
to have referred the case to the High Court. 
Arfun Naik v. BIra Bhoi. 15 Or. L. J. 16*22 
Ind. Oas. 169. 

IMAM and OHAPM/lNi JJ. 

Beference: -*22 Ind. Gas. 145* 15 Or. L.J. 1, F* 

(327) 8s. 437, ^16^Further inqmry-^ Prose- 
cution Of complainant for subsisting offence 
’—Notice, 

An order for farther inquiry is bad daring 
the continuance of an order made under 8. 476, 
Grim. Pro. Oode, for prosecution of the 00m- 
plainant for an offence under 8. 211, l.P.C. 

An order for further inquiry ought not to be 
made without notice to the aooused. Kanhu 
Naik y. Natabar Sha|^a, 15 Or.L.J. 1*92 Ind. 
Oas. 145. 

Habington and Brett, jj. 

(328) 8s. 437, &17’-Discharge— Proper order 
to be passed— Stolen property— Its disposal— 
Confession in presence of the Police— Evidence 
Act, 5. 95. Chanan y. The Crown, 87 P.W.R. 
19l3(Or.)*320P.L.R. 1913*21 Ind. Oas. 468- 
14 Gr.L.J. 596. See Final Part, 1913, Col. U6. 

(399) 5. 488— 5enfsnca passed by Court of 
Sessions— District Magistrate's power to 
refer, 

8emble.—A District Magistrate is not entitled 
to refer a case to the High Court with a view to 
getting a sentence passed by a Court of Besaions 
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Orial. Pvfi.Cod«’-'(iOont{n«adl). * 

enhftiioed. It is lextremely iooDOivenlent that 
the District Magistrate should oritioise aa order 
passed by a Court superior to him, and the 
Sigh Oourt should not ioterfere, eioept for 
ipeoialressops, with the sentence passed by a 
Court of Sessions, on a reference made to it by 
the District Magistrate. King-Emperor y« 
Oenga, 19 A.LJ. 619«15 Cr.L.J. 407»93 
Ind. Oas. 1007»86A. 378. 

CHA|I1BB, j. 

(330) 8, 488— Bfl/srence by District Magistrate 
on point of law in ending case, whether 
valid, 

A District Magistrate is not competent to 
refer to a High Court, under S. 438 of the 
Code of Criminal Procedure, a point of law 
aotualiy arising in a case pending before bim, 
In iw Palani Qownden, 15 Cc. L.J. 472«24 
lad. Oas. 353. 

Badasiva AIYAR, j. 

(S3X) 8. 488. See Nos. 66, 311 and 318, 
eupra, 

(332) Ss. 438, 346— Co/toicfion for a minor 
offence^Facts disclosing a more serious offence 
which the original Court was not competent to 
try^Accustd not prejudiced nor sentence inade- 
quate-^ Whether convictions should be quashed. 
Mohideen Batoha Sahib, In re, 35 M.L.J. 484 
-14 Or. L.J. 640*21 Ind. Cas. 688-37 M.L. 
J. 594. See Final Part, 1913, Col. 116. 

Ss. 438 and 489 (5) - Order of acquittal 
^Reference by District Magistrate --•Right 
of appeal against acquittal — Revision — 
Practice of the High Court, 

It is against the practice of the High Court 
to interfere in revision with orders of acquittal 
where reference has been made by the District 
Magistrate. Bight of appeal against orders of 
acquittal is vested in the Local Government 
and not in the District Magistrate. It is only 
open to him to move the Local Government to 
file an appeal. Kiog-fimpepor v. Gar Dayal, 
13 A.L.J. 365-15 Cr, L. J. 304-28 Ind. Oas. 
6X2. 

PlGGOT,J. ^ 

References :-34 A. 346 ; 35 A. 128, R. 

(334) S. 439 ^Revision of sentence on consi* 
deration of fresh fagts — Penal Code, S. 147 
—^Rioting over disputed possession of ohur 
^Finding of SettUmeni Offlger pronounced 
afi^ issue of Rule considered by High 
Court in revising sentence, 

Ira case of rioting arising out of a dispute 
the possession of a chur between the 
and the talukdar in whio^ both the 
lower C qi^S found In favour of th6\ ooinplaiQ> 
ant on the question of po.<jsessifA,^ bht the 
Asustaht Sjettdenient OMcer, after tl|e judgmeut 
of the Judgs in appeal was ipronounped 

and after a Bole was issued by the i^igh Court, 
Ipund in (K>nimi^ion with the preparation of 
i^rd-obrights ihAt thq oulturabla^rea in the 
Oh# was in the ^Kwasssipn of tXi semindar 


Gviin. Pro. OQda*<*(Coitfinfi|d). 

whose men the petitioners weire, the High Qourt 
for the purpose of revising the sentenoe, pbosi- 
dered the judgment of the Assistant Settlement 
O&oer and reduced the sentenoe. AraJ Sarkar 
V. BmpaFOP, id O.W.N. 646-15 Or. L.J. 473 
-24 Ind. Oae. 561. • 

Imam and Chapman, jj. 

(336) 8, 4^B9-^Bemsion•—Cone^imnt finding 
of two Courts— Evidence not convincing-^ 
Criminating statement before a constable— 
Criminal misappropriation —Penaii;Ccde, 
5.403, ' 

Beld^ that, when complainant is an enemy of 
the accused and other oiroumstanoes of the case 
make the oat^e against him doubtful, he is enti- 
tled to be acquitted even in revision, Eattu 
Ram Y. The Grown, 28 P.W.E. 1914 (Or.)- 
188 P.L R. 1914- 15 Cr. L.J. 591-25 Ind. Oas. 
343. 

Shadi Lal, J. 

(336) 8, id9—Misappreciaiion 0 / evif^lgnce-^ 
Revision, 

Miller and Ayling, /J.— In revkicig^ it is in 
the discretion of a High Court to exercise its 
power of going into the question of appreciation 
of e video oe (a). 

Sankaran Nair, J, {dissenting),— Where 
there has been misappreoiation of evidence, and 
a convicted person claims to be heard to shew 
that the lower Courts have misappreoiated that 
evidence, and that he has been unjustly convict- 
ed, it is not open to a Judge to say that it is 
within his discretion to permit or refuse kim 
to do so or not. 

No doubt, the sections only say that the 
High Court may interfere in revision, but 
** may ’’ is the only word that oould be used. 
!a re Village Munsif RamaswamI Ooundan, 
15 Cr. L J. 285-23 Ind. Gas. 498. 

sakkaban naib, MiLLEB.and Ayling. 

JJ. ' 

Reference :—[a) 22 0. 998, F, 

(337) 5. 439 -Enhancement of Sentence- 
Discretion of the Chief Court to inter f we— 
Accused undergone the sentenee^ The Crown 
Y. Harl Singh, 29 P.W.B. 1918 (Or.) -813 
P.L.R. 1913-iI Ind. Cas. 471-14 Cr. L.J. 
5 ^ 9 . See Pinal Part. 1918. Col. 117, 

(888) 8. 439— Oria|iaa] case— Revision^Ko- 
banoeqcient of sentence — Discretion of Chief 
Court. See ACT VI OF 1882 (COMPANIBS), 
No. 3, 87 P.L.R. 1914. 

(889) S. 439— Appfieatiou to Presidenoy 

Magistrate by couhter^petiticner to declare 
that the inclusion pi the petitioner as a candi- 
date for the MuniQipal eledtioQ by the Presi- 
dent of the Madras Coi^aHoQ was illbgAl— 
Drds)? of Presideupy the 

Mplioation-^itevieion Whe|ker lies, Sep Act 
Ilf OP 1904 (MADBAS 0il?t No. 

2, 16 SI.L.T. 128, ^ ^ 
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Grim. Pro* Cod#---(Cc»ii^i»tt6(2). 

(840) S» iSO^BeoeivIng and disposing of 
gfcoleii propotty— Gtiilty knowledge— Oonourront 
findinsr-^Berision. See PfiNAL OOBB, No. 184, 
34 P.W.R* 1914 (Or.). 

(341) S, 4B9^Goaoarreat findings of faofe when 
may be aside in revision. See PENAL CODE, 
No. 183, 18 P. W. B, 1914J[Or). 

(343) B. 439. Sm Nos. 10. 13, l9o, 180, 196, 
939, 948, 349, 364, 380. 303. 333, supra. 

(843) 8a, 489, 608— JBsvision— Oo?ppiain^— 
Examination of complainant in presanee of accua- 
ed^J^actica — Pardanashin woman — Daughier 
of pwatitute married to respectable person — 
Examination on commission -Power of the Chief 
Comt on revismi under 8. 439. Mirza Abdul 
Ghafur Beg v.Tha Crown, 11 P.W.B. 19i3|Or.) 
-la iod.Cas. 147 = 14 Or. L.J. 8 = 43 P.L.R. 
1914. See Final Part, 1913, Gol. 119. 

(344) 8s, 439, 562— Bspistoa — Criminal cases 
— Question of fact— Witness-^Credibiiiiy of 
■^Ground for Relieving wUness, testimony 
against some of the accused — Security to 
kee^ peace. 

The^ ;Were two cross complaints, one by M. 
againsl^ and his son B, and the other by 0, 
against it. and three others. The Magistrate 
acquitted M, and the three accused, but con- 
victed 0, and fined him Bs. 30 and acquitted 
his sun B. The evidence against 0. and B. was 
the same. 

On appeal the District Magistrate gave a 
finding which was equivaleat co rejecting M*s 
evidence as unreliable, but upheld the convic- 
tion and for the fine he substituted an order 
under S. 562 of the Grim. Pro. Code for security 
for keeping the peace. 

On revision the conviction and the order 
demanding security were set aside, on the 
ground that no distinction could be drawn bet- 
ween 0 and B, and none of the evidence seemed 
reliable and it was difficult to say which party 
was the aggressor. Chhaju tfal y. Crown, 21 
P.L.B. 1914 = 12 P.W.B. 1914 (Or,). 

GHBVIS, J. 

(345) 8s, 439, t62— Beoision— Poicers of High 
Court, 

The High Court cannot in revision set aside 
an order under B. 562 of the Grim. Pro. Code, 
ordering an aooused person to execute a bond to 
be of good behaviour and substitute in its place 
a sentence of whipping or imprisonment. King- 
fimperoF y. Ghaiite, 12 A.L.J. 1244, 
PiaGOTT, J. 

(846) 8\ 476— Steps taflen five months after 
close of tried •-‘Order without jurisdiction. 

Where a Magistrate acts under B. 476 of the 
Code of Onminal Procedure, five months after 
the close of the trial, and there is no explana- 
tion for the delay, the Magistrate acts without 
jurisdiotion. in te Kibatrl Siva Bfogh, 16 
t^r.L.J. 288i-28 Ihd. Gas. 491. 

AYIdNG and TYABJI, W. 

^ B^rifiess:wl i^. Oas. 597-82 M. 49 
4()4^19^M^ L. 

J.41,1?. > 


Mm. Pro. Codt^(Ohn4inued^t ^ 

(317) S. 476— ■ Ooiiri Sttrersaor in offlee^ 

The expression * ^ourt* in S. 176, Grim. Pro, 
Code, iuoludes the successor fa office of the 
officer who decided the civil cose. Muhammad 
Ibrahim v. King-Bmperor, 12 A.L,J^ 1008. 
Richards, o.j, and TUDBAiiEi, j. 

References 37 0. 642 ; 34 A. 398, B. 

(348) S. ilS^Order for pro^eution---Failufe 
to make preliminary inquiry-^Illegality^ 
dctionund(>r 8, US— Ho necessity to take 
action immediately after close of tfial^^ 
Time for such aoiion-^8, 116, Civ, Pro, 
Code (1908), 

Where a lower Court, without making any 
preliminary inquiry to decide whether there 
were primn facie reasons to suppose that the 
accused committed perjury, passed an order 
directing his prosecution for perjury under 
8. 476, Grim. Pro. Code. 

Held that the failure to make the prelimi- 
nary inquiry was a material irregularity which 
was one for oorreotion under S. 116, Oiv. Pro* 
Code (1908). 

There is no legal neoessity to proceed under 
S. 476, Grim. Pro. Code, immediately after the 
trial or proceedings and the section does not 
limit the time within which action should 
be taken (a). Jethmaly. Wadhumal, 7 B.L.B. 
187 = 16 Or.LJ. 541 = 24 Ind. Gas. 949. 
Hayward, j.o., and Boyd, a.j.o. 

References : —(a) 34 C. 351 and 31 M. 140; 82 
B. 184 ; 32 M. 49 ; 37 0. 642, R, 

(349) S, i76-- Appeal-- Application asking a 
Munsif to take criminal action himself 
against a person — Sanction to prosecute— * 
Appeal to the District Judge— Jurisdiction, 

Where an application was made to a Munsif 
asking him to take action himself against a 
certain party and to send him to a (Criminal 
Court to be tried there for various offenoes, 
without asking the Court for sanction to pro- 
secute those persons and the Munsif declined to 
take any action, held that no appeal lay to the 
District Judge against the order of the Munsif. 
BhagirathI y. Suraj Mal^l2 A.LJ, 684=15 
Cr. L J. 676 » 25 Ind. Gas. 827. 

Chamier, j. 

(360) 8. 476— Psna2» Code, 8, 182— CaWing 
for a report from interested party as to truth 
of complaint, propriety of— Order for pro- 
secution, without sufficient enqitiry into 
truth of complaint. 

The petitioners filed an application before 
the Sub- Divisional Magistrate praying for pro- 
ceedings under Ss. 144 and 107, Criin. Pro* 
Coda, against several servants Of « a oertain 
factory, whereupon the Magistrate called lor a 
report from the Manager of the factory, and On 
receipt thereof required the petitioners to show 
cause against proseoutiou finder S. 182, I*P,0., 
and then after examining some witnessed on 
each side, but without exmnining the pddtioners 
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themselves, made m order under S. 476, Grim. 
Pro. Code, direoiiog their proseoution for an 
o0eaoe underS, 182, I.P.G. 

Eeld, that the order of the Magistrate in 
calling for a report from the Manager of the 
factory was open to great objection. 

That the aooased being the servants of the 
factory, the Manager was an interested party, 
and be ought not to have been asked to make 
a report in these judicial proceedings. 

Held (in setting aside the order for prosecu- 
tion), that further enquiry should be made 
into the truth of the petitioners* complaint, and 
they themselves should be examined if they 
ohose to give evidence. Emperor v. Raffi 
Rant, 19 O.W.N. 127. 

SHARFUDDIN and TEUNON, JJ. 

(361) S. 476 — Sanction to prosecule— Not the 
satne proceeding-- Order illegal — High Courts 
power in revision to grant sanction^ Execution 
proceedings are judicial proceedings, Ponnu- 
lami Plllai v. Chookaliogam Pillai, 25 M.L.J. 
693«14 M.L.T. 512*(1913) M.W.N. 1002 =» 14 
Or.L.J. 624 — 21 Ind. Gas. 672. See Final 
Part, 1913, Col. 120. 

(362) S. il6—Ooy>rt-- District Registrar, 

A District Registrar is not a Court within the 
meaning of S. 476 of the Grim. Pro. Code, ia 
re Manku Bala Patil, 16 Bom.L.R. 9^6 — 2 
Bom. Grl. Gases, 264. 

Heaton and shah, jj. 

(353) S. 476. See Nos. 3. 178, 179, 180, 184, 
291, 319, 326, 827, supra. 

(864) 8s. 476, 195 — Difference between— 
Order for prosecution under 8. 476 — Urgh 
Oourfs power to interfere in revision — Duty of 
Magistrate before taking action under S. 476 — 
Want of, proof of motive whether can defeat 
charge. Abdul Husen y. Emperor, 9 N.L.R. 
184«22Ind. Cas. 177 = 15 Or.L.J. 33. See 
Final Part. 1913, Col. 121. 

(866) 8s. 476r *436— SwafZ Cause Court 
directing proupution of a person under 
8. 4:lQ—RevimH — Civ, Pro. Code, 8. 116 — 
High Court acting as a Criminal Court, 
power of, in revision— Order cff prosecution, 
what procedure to afiopt in. 

Where a Court of Small Causes had directed 
the prosecution of certain persons under S. 476, 
Crim. Pro. Code, held, that the order oould not 
he the subject of revision under 6. 435, Grim. 
Pro. Code, but that an application for revision 
oqald lid under 8. 115, Civ. Pro. Co4b. 

Beid that a High Court aoting as a 
Criminal Court has no authority to se^ for 
the record of a Civil or a Revenue Court and 
to interfere in revision with the orders of snoh 
a Court. 

Meld fusih$r, that lower jOourt was 
l^oiigin proseontion^ w giving 


OrJm. Pro. Code— (Omtfinuid). 

the persons concerned an opportunity of show- 
ing cause against sueb an order, Thakur 0as 
y. King Emperor, 17 O.C. 25=15 Or.L.J. 217 
=22 Ind. Gas. lOOL 

Stuart and Pandit Kanhaita Lac, 

j. os. • 

(366) 8s. A76, 5B? (b)— Sanction to prosecute— 
Order merely directing prosecution, without 
ordering accused to be sent to the nearest 
Fir^i Class Magistrate — Irregularity or 
illegality ’-Whether cured by 8. 537 (b). 

An order under B. 476, Grim. Pro.|podei 
which merely directs the prosecution of the 
accused, but omits to direct the accused to be 
taken before the nearest First Glass Magistrate, 
is at most an irregularity which is expressly 
cured by S. 537 (b) of the Code. Re 8. Suppaya 
Tharagan, 37 M. 8L7. 

Benson and Sundara ayyar, jj. 

Reference 26 A, 249 (256), Diss. * 

(357) Ss. 481 (2), 6B1— Penal Code, 8. 228— 
Offence— Record must show stage of infer- 
ruption — Evidence— Intention, 

Where a person making a noise l|||pburt is 
charged with an ofence under S. of the 
Penal Code, the record convicting him must 
show the stage of judicial proceeding interrupt- 
ed, and the evidence must establish that suoh 
interruption was intentional, as such vital 
irregularities in procedure are not cured by 
S. 637 of the Oode of Criminal Procedure, its re 
Kokatl Narasa Reddi, 15 Or.L.J. 621=25 
Ind. Gas. 629. 

MILLER, J, 

(358) 8. 488— Wi/e’s refusal to attend Pan- 
chayat inquiring into charge of adultery 
ogainst her— No ground for refusing main- 
tenance. 

A wife’s refusal to attend a Panohayat con- 
vened to consider a charge of adultery against 
her is no reason for rejeoting an application for 
maintenance made by her under B. 488, Crim. 
Pro. Code. Dasappa Chetty y. Chtkathayee, 
15 Or. L.J. 52 = 22 Ind. Gas. 324. 

MILLER and SPENCER, JJ. 

(359) 8. 488 — Maintenance of child— Mother* s 
ability to maintain— Bontk fide offer by 
father, to maintain if child lives wim him. 

Held, that the father is bound to maintain 
his child whatever the position of the mother 
may be. 

Merely sending a %ian to go and ask the 
child to oome and live with the father does not 
amount to an offer to look after Moo 9tud can- 
not absolve the father from his tesponaibility 
to maintain him. XkThein Y.llga Po Hyttn, 
7 Bur.3L.T. 34 = 16 Or.L.J, 278 = 28 Ind. 
Oas. 486; 

SAUNDERS, J.O. * 

(360) S. 488 — of TMuriagt of a 
Ohimse Buddhwt it0h a Burman 
dhUt—Nd maintenemig nhere memejgy not 

according to OhinHe Biifidhisi latg, . 
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Cflni. Pffo. OodeHOoH^tntMd). 

Where » ButmaQ Buddhist female applied 
for maioteuanoe as wile against a Ohinese 
Buddhist who denied that he was ever married 
according to law. 

Held that the personal law of a Ohinese 
BuddhiA would be applicable to such a case. 
That law is considerably more restricted than 
the Burmese Buddhist law according to which 
living together by mutual consent ooostitutes a 
valid marriage. Amongst the Chinese Bud- 
dhists, the following three conditions are essen- 
tial. ‘ 

(iF^cmsent of the parents, the consent of 
the parties themselves being unimportant. 

(3) Certain formalities and ceremonials, 

(8) The suitability of the parties in the 
matter of their respective positions* Wa Foon 
Y. MaXhein Tin, 7 Bur. L.T. 71«»16 Or. L.J. 

Ind. Cas. 573, 

Saundebs, J.O. 

(361) Sf 488— Afainlenance— T7i/e when en- 
to maintenance — Husband*a father 
— Father willing to keep child-^ 
maintenance. 

He/i, that, where husband quarrels with and 
ill-treats his wife, she is entitled to live apart 
and claim maintenanoe, but her husband’s 
father cannot be made liable for it. 

Held, also that, when father is willing to 
keep the child, no order for the child’s main- 
tenanoe oan be pased. Ralla and Kartara v. 
Moasammat AttI, 31 F.W.B. 1914 (Or.) » 115 
P.L.B. 1914-15 Or. L.J. 539-34 Ind. Oas. 
841. 

Chevis, j. 

Reference 18 P.B, 1894 (Or;), F. 

(863) 8. Order against husband's father 
for wife's maintenance ^ Legality — Bus- 
* hand marrying second wife - WhetJier ground 
for awarding maintenance to first wife. 

A father oannot be made jointly liable with 
the son lor the’haaintenanoe of the son’s wife. 
No such arrangement is contemplated by S. 488, 
Grim. Pro. Oode (a). 

The fact that the husband has contracted a 
second marriage oannot alone justify an order 
under S. 488, in favour of the first wife (6), 
Crown, through Mnisammat Ram Kaur v. 
Waryam BIngh and Bawan Blngh, 13 P.B. 
1914 (Or.) -346 P.L.B. 1914-15 01, L.J. 577 
— 35 Ind* Cas. 839. v 
KENSINOTON, J. 

Be/erences (a) 36 P,S. 1903 (Or.). F. (6) 
66 P.B. 1887 (Or.), F.^ ^ 

(368) B. 488— senUnce-^M^cuiion 
for arrears of maintenance for several 
mofUhe-^Oo^trttctiUm of el. 8. 

When a Magia||ate issues a warrant for 
arrears of maint|pnoe for more than one 
month, aud when m allowance for more than 
one month remains unpaid after the execution 
of the warrant,^ hs is not competent to pass a 

9 Or* 


Cilrn. Pro. OodeHOoitfimMdK / 

sentence of imprisonment exeeeding one 
month. The words in the aub-B. 3 '’for the 
whole or any part dl eaoh month ’s allowance 
remaining unpaid ” may mean V for the whole 
or any part of every month’s or all .months ^ 
allowance remaining uiipaid,” where the arrears 
remaining unpaid are^r a period exceeding a 
month. Zaw Ta v. Rihperdt*, 15 Or. L.J. 434 
-34 Ind. Gas. 170-7 Bur. L.T. 235. 

Hartnoli., OPFa. o.J. and Obmond, j. 

References ;-^9 A. 240*^A.W.N. (1887) 54; P, 
J. L. B. 316, F. ; 20 M. 3-2 Weir, 688 ; 35 0. 
391, Diss. 

(364) 8. i8B'-‘Afaintenance allowance paid by 
a Mahomedan — Subsequent divorce, effect oft 

Where a Magistrte made an order under 
S. 488, Grim. Pro. Code, directing a Mahomedan 
to pay a certain monthly allowance towards 
the maintenance of his wife, held that, on a 
subsequent divorce of his wife by the hUsbandi 
that order became functus offlico. Ring- 
Emperor, through Doulat v. (Muiammat) 
Jadl, 17 0.0. 360-15 Or. L.J. 646-3$ Ind. 
Oas. 846. 

Pandit Kanhaiya Lad and Kendall, 

A.J.CS. 

(365) 8. 488— Afatnfena|ce, order for ^ Death 
of person against whom oraet had been mad$-^ 
Execution of or der--Whether order enforceable 
against estate of deceased. Bad Ali y. Lai 
Blbl, 17 O.W.N. 1130-14 Or, L.J. 378-30 
Ind. Gas. 138 * 41 0. 88. See Pinal Part, 19l0. 
Ool. 133. 

(868) 3. 488— Order for ‘maintenance of an 
illegitimate son — Declaratory suit, main* 
tainability of, where paternity of an illegitU* 
mate son is denied. 

Defendant No,, 1 brought a claim for main- 
tenance in the Magistrate’s Court under B. 468, 
Crim. Pro. Code, against the plaintifi whom 
she averred to bo the father of W illegitimate 
son, defendant No. 2. She obtained an order 
for maintenance. Basing his cause of aotion 
upon that order, the plaintifi brought the present 
suit for a declaration that the defendant No. 2 
is not his son and that be had never an illioit 
connection with the defendant No, 1, 

Held, that the suit for a declaration that 
defendant No. 2 was not an illegitimate son 
of the plaintiff was, maintainable. Kaflaaa 
(Muiammat) v. Raghu Bar, 17 0.0. 831, 
Kendall, j.o. 

References A. 230, D.\ P.B. 1901 (50). 
P.B. 1903 (36), 20 M, 48, 80 M. 400, R. 

(367) 8. 488— Afsaninp of “ neglects or refuses 
to maintain his wife.'' 

Held, that the term neglects ox refuses to 
maintain his wife” in S. 488, does not apply 
where the husband states that he is willing to 
maintain his wife and the wife deposes that ghe 
is willing to live with her husband but lie re- 
fuses to maintain her. Phula Khan Y* The 
Cpown, 46 P,W.B. 1914 (Or.). 

SBADlLALL, J, 
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(868) S. 488— Eiaw' relating to marriage 
among Karens. See Buddhist Law (Mab- 
BIAOB), No. h 15 Cr. L. T. 590. 

(869) 8. 488.* See MainTENANOH, No. 1, 96 
P.W.R. 1914 (Or.). 

(870) 5.488 (4) — Partes governed by Maru- 
makkatayam Law — Order for maintenance — 
Father willing to receive and maintain child — 
Effect~Meaniiif of ‘ unable to maintain ’ — 
Effect of tarwad being %oell-to-do— Person enlit- 
lea to the custody of the child, la re Parathy 
Valappil Moideen. 14 M.L.T. 923-95 M.L.J. 
365-(1918) M.W.N. 997-21 Ind. Cas. 469-14 
Or. L. 3. 597. See Final Part, 1913, Ool. 123. 

. (8T0-a) S$e 488, i90-^Maintenanee — Beco- 
very of arrears -^-Person against whom order 
was made leaving jurisdiction — Magistrate 
who passed the order --Magistrate within 
whose jurisdiction the person resides — Com- 
petency of either Magistrate to pass order 
for recovery of arrears. 

Where a husband who, by an order under 
8e 468, Orime Pro. Code, was directed to pay his 
wife monthly a certain sum of money for the 
maintenance of herself and her child, ceases to 
live within the local limits of the jurisdiction 
of the Magistrate who made the order. 

Held that an appllbation for an order to en- 
force the recovery of arrears of maintenance 
may be made by the wife either to the Magis- 
trate who passed the original order or to the 
Magistrate having jurisdiction over the place 
where the husband resides (a). 

The provisions of 8. 490 cannot be held to 
derogate from 8. 488 (3). Ha Thaw y, Klng- 
Bmperor, 7 L.B.E. 116«16 Or. L. J. 701*26 
Ind.Oas. 149. 

TWOMBY, J. 

. Reference (<z). 4 M. 230, R, 

(371) S, 494 — European British subject ^ 
rights of, regarding trial-— Conviction by a 
Magistrate not a Justice of the Peace- 
Omission of liJagistrate to inform accused of 
such rights, if^vitiates trial. 

Where a European British subject was placed 
on his trial before ^Magistrate who was not a 
justice of the Peace, on a charge under 8. 323, 
LP.Oi, and the Magistrate oonvicUd the accus- 
ed without asking him whether he was a 
European British subject and without inform- 
ing him of his rights as a European British 
subject under the Oode of Criminal Procedure ; 

Beld^ihat the conviction and sentence 
should be set aside on account of f^e error in 
itbe procedure of the Magistrate ip the trial, 
Baladev Mliri y. A. A. M. Olarke, 18 0«W.N. 
385^15 Or. L. J. 297*23 Ind. Cas. AOS. 

(^9) Prosecution against one of tm 

accused withdrawnSuch acctmd, ifcom- 
' pstmt uMness— Confession and prior state- 

ments of Sikh accuHd if should pspfodmed 
(or cross^^amination md contrisdtcUon, 


m 

Crlm, Pro. Code— ICottfiniisd). 

The petitioner along with one M wad plaoed 
on bis trial under 8. 411, I.P.C., but the prose- 
cution against M was withdrawn under 8* 494, 
Grim. Pro. Code, although no formal order of 
discharge was recorded. M was thereupon 
examined as a witness for the prosecution. It 
appeared that M had made a confession to a 
Magistrate flftid this confession was subsequently 
verified by the same or another Magistrate to 
whom M made farther statements. The confes- 
sion and these further statements were not 
placed on the record and copies of these jrere 
refused to the petitioner ; * 

Ks/d— That, notwithstanding the omission 
to record a formal order of discharge, M ceased 
to be on trial with the petitioner as soon as the 
prosecution against him was withdrawn, and 
that being so he became a competent witness 
but for the purpose of oross-etamination and, 
if necessary, for contradiction, the prior state- 
ments of the witnesses should have been made 
accessible to the accused.. *Sheratl Sheikh Y. 
The King Emperor, 18 O.W.N. 1213««16 Or.L. 
J. 693 = 26 Ind. Cas. 141. 

BhabpuddiN and TBUNON, 

(373) 8. 494— See No. 205, supra, 

(374) 8s, 494, S9S— Withdrawal of a prosecu- 
tion — Interference of High Court in revi- 
sion with discharge— Order of Magistrate, 

Under S. 495 of the Oiim. Pro. Code, a 
Magistrate may permit the prosecution to be 
conducted by any person other than a police 
officer and may permit the prosecution to be 
conducted even by a police officer if he is not 
below the rank prescribed by the Local Govern* 
ment with the previous sanolion of the Governor- 
General in Council. 

Under a notification of the Madras Govern- 
ment all superior police officers above, the rank 
of a first class Head Constable in charge of 
a police station are generally empowered to con- 
duct, the prosecution without even the permis- 
sion of the Magistrate under oh 1 of 8. 495. 
Such officers would be entitled under cl. 2 of 
the section to withdraw from the proseoutiou 
with the permiseion of the Court as meutioned 
in S. 494 

Quccre ’.—Whether the High Ooiirt has power 
to interfere in revision with the discretion of a 
Magistrate in giving his consent to the with- 
drawal of the prosecution under 8. 494, Grim* 
Pro. Code 7 Anantharama Yalhiav v. Motlila 
Thavan, (1914) M.W.N. 776-16 Or.L.J. 614- 
25 Ind. Oaa. 841. 

SADASIVA lYBB, J. 

(375) 8. 496. See 83, 874, supra^ 

(876) Bs, 497, 499, HIS— Powers of officer in 
charge of Police station when taking action 
under 8, 497 —For/eUure of bond— Liability of 
surety. Grown v. KanaalBani, 99 P.E. 1913 
(Or.) -14 Cr.L J. 631-6 Wj.E. 1914-6 P.W. 
B, 1914 (Or.) -91 Ind. Cas. 679. See Final 
Part, 1913, OoL 194. 
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(877) S. 499. See No. 876, awpra. 

($78) S. $03. See Nos. 154,843, supra. 

(879) 8. 514. See Nos. 65, 876, supra. 

(380) Ss. 514, 110-^8urety for appsarance 
* ujfto the ooncluBion of the case * — Failure 
to appear ^Forfeiture of security bond. 

Petitioner stood surety for tbe appearance in 
Oobrt, up to the oonolusion of the ease, of a 
man who had been oallod upon under S. 110, 
Grim. Fto. Code, to furnish security for good 
behi^our. The Court found the case proved 
agaiirot that man and he was directed to pro- 
duce his sureties, but he failed to appear. 
Thereupon the Oourt ordered forfeiture of the 
petitioner’s bon'd. Eeld^ the order as to forfei- 
ture was correct, as the case was not complete, 
and the Magistrate’s duties in connection there- 
with were not at an end, until the culprit had 
appeared with his sureties and executed his 
bond!. It cannot be said that the petitioner’s 
liability ceased when the Court held that the 
case was proved. Abdal Karim y. Crown, 32 
P.B. (Or.). 

JCli^BTONE. J. 

(381) Ss. 514, 529, 531 — Bond for appearance 
— Forfeiture of bond for non- appear anoe — 
Jurisdiction of Court to order forfeiture — 
Illegality ^Irregularity. 

A personal recognizance to appear was taken 
from the accused by the Magistrate at Karjat. 
The accused having failed to appear on the day 
fixed for hearing, the Magistrate at Karjat 
issued a notice to the accused under S. 514 of 
the Grim. Pro. Code, to show cause why the 
recognizance bond should not be forfeited. In 
the meanwhile, the accused was transferred to 
the Oourt of the Magistrate at Khalapur, who 
forfeited the bond and directed the accused to 
pay Bs, 25. The accused applied to the High 
Oourt : 

Held, that the Magistrate at Khalapur had 
no jurisdiction to make the order under S. 514, 
as he was not ttie Magistrate who had taken 
the bond or before whom the accused had to 
appear on the date of the default. 

8. 531 of the Orim, Fro. Oodo relates only to 
proceedings in a wrong place and cures defects 
as to local jurisdiction. In re Mir Husen 
Abdul Rahman, 16 Bom. L. B. 84 » 2 Bom. 
Or. Oas. 188 » 15 Cr^ LJ. 295^28 Ind. Oas. 
503. 

HEATON and SHAH, JJ. 

(382) S. 514 and 8ch. V, Form 10 — Bond to 
keep the peace-^ Forfeiture--- Breach of the 
peace to be the provable and not possible 
result^Aiifimpt to poison a person'-^Not 
entailing forfeiture. 

A bond tp keefp the peace cannot be forfeited 
exoeiit on proof of the commission of an ofienoe 
involving a bi;eachip{ the peace and the use of 
the word * probably* in Form 10, Soh. V of the 
Orim; Pro. Code, limits forfeiture to oases in 
whic^ aI hreaoli*of the peace ^ id the- * ptobable ’ 


Ofim. Pro. Coda^(OoiiflniMd). ^ 

and not merely the possible result of the act of 
the person bound over. ^ 

Thus a conviction for theft o/lor wrongful 
confinement and extortion or foT the abduction 
of a woman or, as in the present oaser a secret 
attempt to poison a person, oannot reasonably 
be regarded as an ofienfie which would probably 
result in a breach of the peace (n). Ahmed Onl 
Y. Crown. 22 P. B. 1914 (Or.) -262 P, L. B, 
1914 « 15 Or. L. J. 605-25 Ind. Oas. 617-47 
P. W.B. 1914 (Or.). 

BATTIGAN, .T. 

References (a) 18 W.B. Or, 63 ; 19 W.B# 
Or. 48 ; 7 P. B. Or. 1906. R. 

(883) S. 815, See No. 66, supra. 

(884) 8t 611— Magistrdte^ Order for disposal 
of property— Ownership in the property dis- 
puted between the parties. 

A complaint of theft was lodged on behalf of 
a Talukdar against his tenant who had out and 
removed certain trees. The trying Magistrate 
acquitted the accused ; but he ordered the pro- 
perty (the wood) to be returned to the complai- 
nant. This order was confirmed by the District 
Magistrate on the ground that there had been 
a previous decision of the Survey Officer thftt 
the ownership in the trees vested in the Talnk^ 
dar. The accused having*applied to the High 
Court : 

Held, that the proper order under the oiroum- 
stances to make was that the wood should be 
sold and the proceeds retained by the Oonrt 
until they were shown to be payable to one or 
other of the parties either in virtue of a decree 
of Court or in virtue of an agreement among 
themselves. In re Visa Bamta, 16 Bom.L.R. 
951 = 2 Bom. Or 1. Oases 269. * 

Heaton and Shah, jj, 

(385) S. 517. See Nos. 312, 328, supra. 

(386) 8s. 617, 622— Immoveable property— 
Restoration, order for — CHminal trespass 
not attended with force— ** Property in 
8. 517 does not apply to immoveable pro- 
perty, 

S. 517 of the Orim. Pro. Code has no applica- 
tion to immoveable property (a). 

Where the accused dispossessed the complain- 
ant of his garden by breaking the padlock of 
its gate, but used no force or violence and were 
oonvioted of the offence of criminal trespass. 

Held, that the Court had no power to order 
the restoration of the garden to the complain- 
ant under S. 522 of the Orim. Pro. Code, nor 
under S. 617, as the latter did not apply to 
immoveable property. Bliwetwar Singh y. 
Bhola Nath Pathak, 15 Or. L.J. 176-22 Ind. 
Oas. 761 = 18 O.W.N. 1146. 

, Imam and CHAPMAN, JJ. 

References :—{a) 1 Ind. Oas. 202 — 13 O.W.N. 
77-36 0. 44-9 Or. L.J. 294, F. 

(387) Ss, 517, 546— Oomplainant unable to 
recover substantial compensation in Oivil Oourt 
—Bight to oompensatiCn under 8* 545 (5), or 
to prosecution expenses— •'Beoeiving lottery pdee 
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l)y lijlilse ^retence-^Ord^r in revision to refund— 
Modilpf recovery. See PENAL OODE, No. 6, 
J16 WL.J. W6. 

($98) S. 69Ci See No. Bl2t supra* 

(389) .5. 622^Civil and Criminal procsed- 
ingg relating to same cause of action — 
Jurisdiction-^ Lapse of time ^ Cause of 
delay explained — Ilkgalily of order — Penal 
Code^ S- 447— Comp/din^ under 8- 447 — 
4pplicaiion for possession under 5. 622, 
Crim, Pro* Code* 

K brought n complaint under S. 447, LP.C. 
for loroible seizure of his land against G, and 
G was convicted on 20th November 1911. G 
file4 A petition for revision in the Chief Court 
which was rejected. G also filed a Civil suit 
hod X applied for possession under S. 522, 
Orim. Pro. Code, on the 18th January 1912, 
which application was consigned to the record 
room on the 24th September 1912, as the 
Oivil proceedings were going on in the Chief 
Court concerning the same land. Just after 
the Civil proceedings were disposed of in E’s 
favour, he renewed his application by a petition, 
dated 19th June 1913. The Magistrate allowed 
the petition and passed the order asked for. G 
applied to the Chief Court on the ground that 
the Magistrate had no jurisdiction to pass order 
for possession, after suoh a long time between 
conviction and order for possession. 

Held, that a Magistrate has discretion to 
pass order for possesBion under B. 522 of the 
Crim. Pro. Code, and it is not necessary for 
him to pass suoh order simultaneously with 
the conviction, and that there is no illegality 
if be passes such order at any time after the 
conviction, if the cause of delay is fully ex- 
^plained to his satisfaction and the complainant 
moves the Court promptly after the cause of 
delay has ceased. 

A lapse of 20 months was not considered a 
very long time under the oiroumstanoes of the 
case. Ghulam Muhammad v. Karam Singh, 
UP.W.B. 1914 (Cr.)»»112 P.L.R. 1914»16 
Cr. L.J. 275=*2$ Ind. Cas, 483«16P.R. 1914 
(Cr.). 

Johnstone and Sh4h Din, jj. 

Beferences : — 23 B. 494 ; 14 Cr. L.J. 172, 

4 O.W.N. 308, Dias,; 26 C. 434 ; 27 C. 174; 26 
A, 841, D. 

(890) B. 622 — BestoraHon of possession of 
garden— Criminal trespass unattended mth 
force — Order for restoration to complainant 
made hy Magistrate — Order set; aside by 
> ^ igli Court— Effect of High CowVs order 
^Whether order empowers Magistrate to 
ro-dsUver possession. 

The aocused were oonvioted of criminal tres- 
pass into the complainant’s garden, iznattend- 
ed with apy force. The Magistrate ordered 
that possession of the garden should be restored 
tpathe oomphitnbQt. Aooordingly, the posses- 
sion was restored to him. The aooc^wd moved 
the High Ooist which set aside the order for 
reito^ation*^f^ apj^^ to the 


Crim, Pro. €od6^(Ceiifiniied)* 

Magistrate for re-ddivery of the posseasi^ of 
the garden to them, but the Magistrate refused 
the prayer on the ground that he had no power 
to direct the Police to re-deltver the poseession 
of the garden to the accused : 

Beldt that the order of the High Ofturt, set- 
ting aside the ordes for restoration, carried with 
it the inoidSnt of restoration of the garden to 
the accused and that the Magistrate had power 
to direct the Police to restore possession of the 
garden to the accused. Bisweswav Singh y. 
Bhola Nath Pathak, 15 Cr. L.J. 222-t|j:nd. 
Cas. 1006 « 18 C.W.N. 1147. W 

IMAM and CHAPMAN, JJ. 

(891) S. 522— Petial Code, 8$. 147. 849— Bes- 
toration of possession of immoveable pro^ 
perty— Criminal force^ meaning o/— Biof- 
ing with the common object of causing 
violence to inanimate objeet^^Applicability 
of B. 522. 

When the accused was oonvioted of rioting 
for causing violence in the proseontion of a 
common object, £nie., by destroying the com- 
plainant’s fencing and raising a new fsp^ng on 
the complainant’s land : 

HsM— That violence having been caused in 
this case to the fencing only and not to any 
person, there was no criminal ’’force” as defined 
in S. 349, I.F.C., and no order directing deli- 
very of possession could be made under B. 522, 
Crim Pro. Code. Badasib] Mandal T. Em- 
peror, 18 C.W.N. 1160-15 Cr. L.J. 720-26 
Ind. Cas. 168. 

Imam and Chapman, jj. 

(892) 8. 622— Bee Nos. 114, 188. 386, supra* 

(393) 8* 626— Transfer — Magistrate's duty 
to make enquries before putting certain 
questions— Questions prejudicial to accused 
put on insufficient ground— Ground for 
transfer. 

On the assurance given by his police peshi 
clerk, a Magistrate asked the witness whether 
the accused in a case had ever been ohallenged in 
any badmashi case ; held, that it was improper 
for a Magistrate to put suoh a question unless 
be had satisfied himself on the highest and best 
information that there was some real founda- 
tion for the facts mentioned in the questioui 
and that an assurance received from a police 
peshi clerk was not a sufficient ground for put- 
ting suoh a question. The conduct of the 
Magistrate putting the question gave a sufficient 
cause to the aocused twapprehend that a fair 
and impartiial trial will nbt be held by that 
Magistrate and it was a good ground lor the 
transfer of the case from hie Court. Sura] 
Prasad Yaish v. King Bmperor, 12 50 

28 Ind. Cas. 186-15 Cr. L.J. 234. 

KNOX.J. 

■ .ft*" 

(394) B. 626— Transfer of cam— Applkatims 
for -Grounds for iramfet^Appretmw 
of pariHS—BeacomhUjii^ 

In dealing with applioatimis lor transfer ol 
oases, the Court has mol only to tak^ 
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Ofioi. Fvo. Gadi^(€bnMntiMi). 

^mutoAiion the motivaa which might be 
eufipoeed to biAs the Judge, but also has to see 
whether there is anythiog in the case likely to 
oreate in the mind of the aooused a reasonable 
apprehension that they may not have a fair 
and impartial trial. In deciding what will 
amount to a reasonable apijrehenaion, the Oourt 
must have regard to the de'gree of their intelli- 
gence and their honesty and impartiality both 
probably fairly low. Maohal v. Matru, 10 N* 
L,R* 15-15 Or.LJ. 196-22 Ind. Oas. 980, 
JiALIFAX. A.J.O. 

Terence (1677) 2 Q.B.D. 558, il* 

(895) S. 526— rrans/er, grounds for. 

An appeal was preferred to the Sessions Judge 
from a conviction under Ss. 323 and 825 of the 
Penal Oode. The Sessions Judge after hearing 
arguments came to the conclusion that, if an 
offence vsas committed at all, it was one under 
Ss. 894 and ‘897, Penal Oode, and that the con- 
victing Magistrate^had no jurisdiction to try a 
case of so grave a nature. He accordingly set 
aside the convictions and sentences under 
Ss. 8$^ and 835 and directed the aooused to be 
committed for trial on charges under Ss. 895, 
894, 897 and 825 of the Code. 

Held, that the ciroumstanoes did not justify 
a transfer of the case from the Oourt of the 
Sessions Judge who had directed the commit- 
ment and re-trial. Ram Sawak v. Emperor, 
15 Or. L.J. 867-28 Ind. Oas. 785. 

Knox, j. 

(896) 5. 526 — Transfer of criminal cose— 
Impartiality of Magistrate not doubted, 

K and four other persons were put on their 
trial, the former under S. 411 and the latter 
under S. 881, Penal Oode, The case of N was 
subsequently separated from that of the other 
four accused. The Magistrate proceeded first 
to dispose of the case under S. 381 which result- 
ed in conviction. The case under S. 411 was 
then taken up. 

Held, that, as there was nothing to find that 
the Magistrate would not try the case with 
perfect impartiality, the case could not be 
transferred. Nathl Hal y« Emperov, 15 Or. L. 
J. 253-28 Ind. Gas. 205. 

Ryvbs, j. 

^397) 8, 6U6^^Transfer of case— and 
impartial trial not expected. 

Where it baa not been shown that a fair 
and impartial trial oanftot be had or that an 
order of transfer is expedient in the interests 
of justioe, a case cannot be traneferred from 
one Court to another. Rhan^iain Das Y, 
Bmperop, 15 Or. L. J. 866«>98 Ind. Oas. 736. 
Knox. j. 

Beferenoes Oas, 906-14 Or. L. J. 
666-12 A.L.J. 88; 26 A; 686«A,W.N. (1904) 
94-lOt. L.J. 388, ». 

(899) S. 636— iPratis/er of case — Oiroum^ 
stances gis^g rise to an apprehension in the 
mind of 


irim. Pro. Ooda-«0cn4int^i 

In prooaddings under* S. 110; Odm. Pro.0odat 
the aooused was arrested withdut wai^ht. an 
adjournment of tidi case was mfused even on 
production of niedtoal certificate, his presence 
was secured under amst while ha was ill, he 
was not, till a late stage, informed of the 
charge against him and his prayer to reserve 
cross-examination and produce certain docu- 
ments and witnessess was refused, Hefd that 
the above facts did not in any way show bias 
or prejudice in the mind of the Oourt against 
the accused, but taken with the facts of the insti- 
tution of several oriminal proceedings against 
the applicant prior to the present prooeedings 
would be likely to give rise to an apprehension 
in the mind of the aooused that he is not likely 
to have a fair and impartial trial in the Court 
and it is a good cause for transferring the ease 
from that Oourt. Jaffev Hnsalu Y. King 
Emperor, 12 A.L.J. 736. 

Rafiqub, j. . 

(399) S. 626— IZVans/sr— jDe/ap In applying. 

An application for transfer, under 8. 626 of 

the Oode, ought to be put forward at the ear- 
liest possible opportunity, efter the oonourrenoe 
of whatever facts or ciroumstanoes are alleged 
as affording reasonable basis for such applica- 
tion. Ashiq Hussain y. Emperor, 15 Or^ h J. 
536-24 Ind. Oas. 848. 

PiGGOTT, J. 

(400) 8, ^Transfer of case ^Prooeedings 
initiated under ofders of Dislriet Magie- 
trate^Deputy Magistrate of District, where 
accused is triedf appearing as prosecution 
witness. 

Where the proceedings against an aoouseA 
were initiated under the orders of a District 
Magistrate and one of the important witnesms 
for the prosecution was a Deputy Magistrate of 
the same District. 

Held, that, under such ciroumstanoes, the 
case ought to be transferred to some pther 
District. Bans Gopal Pande v. Emperor, 16 
Or. L.J. 548-24 Ind. Oas. 951. 

Lindsay, j.c. 

(401) 8. 626 — Transfer of oase-^Seouriiy for 
keeping peace-- Magisir ate acting as private 
arbitrator— Magistrate, if can subsequently try, 

Gobinda Chandra Ray y. Gopal Chandra 
Pandit, 18 C.L J. 150-14 Or. L J. 602-21 
Ind. Oas. 474. 8ee Final Part, 1918, Col, 127. 

(402) 8, 526— Ca54 triable by Sessions-^ 
Transfer, grownds of—Magistrats making sn- 
quiry, expressing strong views and going to be 

5 reduced as a witness— Transfer not alUmed, 
[uneshar y. Rughubar, 11 A.L J. 741-14 Qi?, 
L.J. 555s31 Ind, Oas. 155. See Final Part, 
191.8, Col. 127. 

(403) 8. 626— Transfer of Criminal case— 
Grounds, Sumeihwar y. Emperor, 14 Or. 
L.J. 666-21 Ind. Oas. 906-12 A^L.?, 38. 
See Final Pact, 1918, Oel, 127. 

(404) B. 526. Bee K# 87, 49, 5Q, 118, 198, 
mpra. 
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Crini. Pro. Code^(OdHtinti6d). < 

8, 626 <a). le)^Transfer — Grounds for 
and impartialtrial*^ Apprehension 
in the accused* a mind'-^Further evidence-- 
Disallowing questions— Rejection of appli- 
cation to summon witness$a» 

The taking ol irrelevant evidenoe, by a Ma- 
glatrate dealing with a oriminal case, his inter- 
ferenoe with the cross-examination of witnesses 
by disallowing questions on the ground that 
they are indecent or scandalous, his dismissing 
an application for summoning a large number 
of witnesses on the ground that it was made 
for the purpose of vexation or delay, are not 
Bufdoient to raise in the mind of the accused a 
reasonable apprehension that a fair and impar- 
tiid trial will not be had and do not make it 
expedient for the ends of justice that the case 
should be transferred. Jaggan y. King-£m- 
paror, 12 A,L.J. 399 — 15 Or. L.J. 212 — 22Ind. 
Cas. 996^86 A. 239. 

Knox. j. 

References 12 A.L.J. 33 ; 6 0. 491 ; 19 A. 
64; 23 0. 496; (1877) 2 Q.B.D, 668 (567); 
(1899) 43 Oh. D. 366 (884) ; (1876) 1 Q.B.D. 
173; (1881) 8 Q.B.D. 383; (1894) 1 Q.B.D. 
760 (768) ; (1864) B. & S. 916 ; 26 0 . 687. B. 

(406) 8- 626 (8) — Transfer of case^ accused's 
^ intention to apply for, notified where trial 

about to commence— Adjournment refused 
by Magistrate — Opportunity of applying to 
Sigh Court for transfer to be given to accu- 
sed— BetriaL 

Where tbe accused notified, when the trial 
.was about to begin, their intention to apply for 
transfer of the oase and asked for an adjourn- 
jnent* and the Magistrate refused to grant it 
\irgsntly proceeded with the case and convicted, 
and sentenced the accused, but it was found 
that the adjournment could not have been 
asked for earlier ; 

Beld. that the Magistrate ought to have, 
under S. 526 (8), Orim. Pro. Code, granted the 
lldjournment so as to allow the accused an 
opportunity of making an application for trans- 
fer before the High Oourt. 

also, that the case should be sent for 
ia*tnal to some other Magistrate. RamanaDd 
Rlagh y* Emperor, 16 Or. L.J. 607 » 24 Ind* 
Oao* 696. 

pHAMIEB, J C. and £:VANS, A.J.C. 

(407) 626, 107 — Transfer — Proceedings 
under 8, 107— District ^Magistrate's power 
to send them to Second Class Magistrate. 

The District Magistrate is not competent to 
tmhsW a case under 8. 107 to a Magistrate of 
tlm Second Class who baa no jurisdiction to hear 
the ease. Sobind Sahai v. King-Emperor, 12 
A.LJ.1186. 

OHAMIEB, J. 

* :^24 A. 161, D. 

(408) 8s» 8%8t 110— Proceedings under 8. 110, 

Crkn. Prd^PodCi^Chief Court not empower- 
efitoirdm^ 5.38-* 


€rim. Pro. 0ode-*(0onfin«ed). 

Power of General Super intenderm ^ 
Whether enlarges power under 8. 626, 
Crim. Pro, Code. 

The Chief Oourt is not empowered under 
S. 526, Orim. Pro. Pode, to direct the transfer 
of proceedings under 8. 110 from the Oourt ol 
a Magistrate to the Oourt of another Magistrate 
(a). 

The general powers of superintendenoe and 
supervision conferred upon the Chief Court by 
8. S3 of tbe Punjab Courts Act relate to the 
administrative control which it ezeroisen. over 
subordinate Courts, and cannot be ib interpreted 
as enlarging the powers which are specifically 
granted to it for a particular purpose by B. 626, 
Orim. Pro. Code. Crown y. Ahmad Bakih, 
6 P.R. 1914 (Or.). 

Rattigan and OHKVIS, JJ. 

References (a) 15 A. 365 ; 4 P.B. 1896 (Or.) 
42 P.R. 1906 (Cr.);6 P.R. 1911 ^Or.); 26 B. 
179 ; 28 0. 709; 13 P.R. 1885 (Or.); 16 0. 781 
(787), Appr. ; 26 M. 188 ; 2 O.L.J. 614 ; 84 A. 
633, Diss,\ 1 P.R. 1913 (Or.), D. 

(409) 8, b^8— Magistrate becoming Chaw-' 
man. Municipal Board— Transfer of cases 
—Jurisdiction as Magistrate, 

When a Magistrate is gazetted to the office 
of the Chairman of a Municipal Board and 
takes charge of that office, he is thereby divest- 
ed of his jurisdiction as Magistrate. He ceases 
to be subordinate to the District Magistrate 
and the latter cannot transfer any oriminal 
oase to him for trial. Nathi Mai y. King- 
Emperor. 12 a.L.J. 890»36 A. 513 = 15 Cr. L. 
J. 693 = 26 Ind.Cas. 141. 

PIGGOTT, J, 

(410) S. 628. See No. 288, supra, 

(411) 8 631. Bee No. 381, supra, 

(412) S. 535. See No. 210, supra, 

(413) 8, 637 id)— Trial by jury — Irregularity 
in charging Jury, Hooper v. Emperor, 14 Or. 
L.J. 638 = 21 Ind. Cas. 686=12 A.L.J. 149. 
See Final Part, 1918, Col, 126, ^ 

(414) 8- 537. See Nos. 177, 181, 206, 210. 
226, 238, 239, 294, 356. 367, supra, 

(416) Ss, 637, lOh— Application of— No sanc- 
tion for prosecution— Question of want of jurist 
diction not raised — Omission cured by 8, 637. 
Ochhan y. King-Emperor, 11 A.L.J. 809=14 
Cr. L.J. 607=21 Ind. Oas. 479. Bee Final 
Part, 1913, Col. 128. 

(416) 8, 6iO—RightHojummon further wit- 
nesses when once the powers exhausted— Power 
of Magistrate not seized of the case to sumrhon 
witnems— Practice— Affldavitt what theys hould 
contain and how they sJmuld he verified* Han- 
gal Prasad y. King-Emperor, 11 A.LJ, 966= 
16 Or. L.J. 164 = 86 A. 18 = 22 Ind, Cas, 740. 
8 ee Final Part, 1913, Col. 129f 

(417) 8. 640. Bee No, 240/ supra. 

(418) 8. 541. Bee No. 299, supra, 

(419) S. 544, Bee No^ 289, supra* 

(i^Oi S. 646. See NOr BSTi 
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tlrlm. Pro* Code— (Ooni^nurdl)* 

\i^i) 8. 662t order under-^Cm^ of wife, 
application for^No allegation of girl* a wish 
in eomplaini-^Ovder of restoring wife, pass- 
ed without inquiry, illegal-^Complainant, 
remedy of, 

Whei% a husband complained to the District 
Magistrate that hts father-jn-law was wrong* 
fully detaining hia wife and refuted to send 
her to his house, without alleging that she was 
being so detained contrary to her own wisb^ 
and the District Magistrate passed an order 
under S. 552, Grim. Pro. Oode, directing her 
restoration to the husband without making any 
inquiry into the matter of the complaint : 

^eld, that on the facts the case was not one 
to which the provisions of S. 552, Grim. Pro. 
Code, should be applied, and that, if the 
husband had any grievance, be should seek his 
remedy in the Civil Court. Nathu Miitry v. 
^ari Lai MUtry, 15 Or. L.J, 712 » 26 Ind. Oas. 
160.* 

SHARPUDDIN and TEUNON, JJ. 

1422) 5. 566— jE?a;ctse Act (XII of 1896)— 
Magistrate giving information to the police and 
directing an enquiry — No such connection as 
ousts jurisdiction, h Baba ,Ram y. King-Em- 
peror, 11 A.L.J, 852»»22 Ind. Cas. 161»15 
Or. L.J. 17. See Pinal Part, 1913, Col. 129. 

(423) Ss, 666, 195 — Process issued by Canton- 
ment Magistrate in his capacity of a Small 
Cause Court Judge^Execut on by hailiff-^ 
Obstruoiion'^Frosecution for — Bailiff not 
examined — No sanction under S,i95, Crim, 
Pro. Code-^Convietion by Magistrate — 
Magistrate — Not ‘ personally interested*-^ 
Nor ‘ party to the proceedings*’— Legality of 
conviction— Penal Code, 8, 186. 

The accused were convicted by a Magistrate 
under 8. 186 — , 1. P. 0., of obstructing a 
bailiS in execution of a piooesa issued by that 
Magistrate in his capacity as a Judge of a Small 
Cause Court. The oomplainant bailiff was not 
examined but his report was brought on the 
record through* the Nazir. 

Held, that the mere fact that the complainant 
was not examined would not justify the setting 
aside of the conviction, because there were other 
witnesses who gave a full account of the matter. 

Held, also, that the proceedings were not 
illegal for want of sanction under S. 195, Crim. 
Pro, Code, and that it was open to the bailiff, 
apublio ofdcer, to die a complaint without any 
sanction. ^ 

Heldt also, the fact that the Magistrate issued 
the warrant, in respect of srhioh the obstruction 
occurred, in his capacity as a Small Cause 
Court Judge, would ncSt make him * personally 
interested’ in the matter within the meaning 
of S. 556, Crim^Pro. Code, 

Held, also, that, because there was nothing 
on the record to show that the Magistrate 
gave sanction to prosecute or in other words 
directed the prosecution, he was not * a party to 
the Otimiual Bsoceedings ’ and that the trls^l 


Gyim. Fro. Ood6---(OoncZudsd)* 

was not irregular. Moso v. The Orhwn, 8 9* 
L.R. 41=«16 Or. L.J. 649=*25 Ind. Cas. 977. 
Hayward and*0ROU0H, a 6^.os. ^ 

(424) 8. 662— First offender— Orifnindl mis- 
appropriation and cheating in * all their 
forms— Constructions of statute. 

The words ’^dishonest misappropriation ” and 
“.cheating ” in 8. 662 of the Code of Criminal 
Procedure apply to and cover the pffenoes of 
criminal misappropriation and cheat log res- 
pectively in all their forms. 

The words of a Statute should be given ail 
extended meaning of which they are feasonabljr 
susceptible when a restricted meaning would 
reduce those words to a mere surplusage* HaP- 
narain y. Ramji Das, 12 A.L.J. 465 « 15 Or. L* 
J. 375 = 23 Ind. Cas. 743, 

PIGGOTT, J. 

(425) 8. 562. See Nos. 344, 845, supra, 

(426) 8. 565 — Previous oonviotion— Subse- 
quent conviction for teobnioal theft— Order 
under 8. 665— Legality. See PENAL CODE. 
No. 17, 3 P.W.R. 1914 (Or,). 

(427) Ch, VIII, See No, 63, supra, 

(428) Ch, XVIII. See No. 283, stiprn, 

(429) Soh. V, form 10, See No. 382, supra. 
Criminal Rules of Practice (Madras), 

Rule 60. See Orim. PRO. CODE, No. 237, 
16 M.L,T. 426. 

Cross examioatloD, 

Sessions trial for murder— Examination* 
in-chief of Hrst prosecution witness— Appli- 
cation by defence counsel for postponement 
of cross examination till next day —Refusal 
by Sessions Court — Effect— Accused pre** 
judiced — Re trial by another Sessions Court 
ordered. 

The accused in this case were tried and con- 
victed for murder. When the case was taken 
up in the Sessions Court, the Counsel for the 
defence asked that he might cross- examine 
the witnesses on the day following, as he was 
not prepared to cross-examine that day. The 
Counsel did not ask for an adjournment of the 
trial itself. The Sessions Court refused to 
grant the application. Held, by the High Court 
on appeal, that the application was a reasonable 
one and one which, under the oiroumstanceSt 
should have been granted, as the appeliants 
have been prejudiced in that they lost the 
opportunity of cross-examination in the 
Sessions Court. 

Though the appellants would not be entitled 
to suoh postponement as of right, tWe is i;6 
reason why the Sessions Court, if it thinks the 
case a proper one, should not show such ad 
indulgence. 

4be conviction in this case was accordingly 
set aside by the High Court and the iciase Was 
ordered to be re-tried by another fiessipifl 
Judge* Sadasiy Singh v. Emparov, 41 0, ,299 
« 16 Or. L. J. 696 - 26 Ihd. Cas. 348. ^ 

WOODROFFBand teARFUDOlN, JJ. 
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Gatiom (Oeaeffal). « 

Olieaoa b! tnurder-^Bklaoh oostom sanction- 
ing iilling for unobastity-^^No ground for 
mitigating th# aentenod. Bee FBKAIi OODBi 
No, 76, 7 S,L.B. 118. 

Gostoms (Pan jab--Di vof oe) . 

Khatik8***£iow class Sadras— Legality of 
divorce among them. See PENAIi CODE, 
No. 168, 31 P.W R. 1914 (Gr.), 

Beaf-ittiite. 

Poeseaslon of stolen property by a— Presump- 
tion. BeeEVlDENOE ACT, No. 81, (1914) M. 
W,N. 891. 

Dnopna Mist. 

BUeot of— See PENAii CODE, No. 105, 18 C. 
W.N. 494. 

Dnfamation. 

(1) Penal Code^Defamation^Fair comment 
^Bounds of* 

In disouseing the claims of a person for 
Mnnioipal Office, the person Is entitled to make 
remarks, in the interests of the publio, so long 
ae he abstained from aspersing the private 
character of the former. M. Bubroya Iyer v. 
Moulvl Kadar Rowthu Abdal Kadar, (1914) 
MiW.N, 851 » 16 Or. L.J. 357 » 23 Ind. Gas. 
736. 

WALLIS and AYLING, JJ. 

(2) Defamation^ Newspaper article ambiguous 
— Interpretation* 

Where a newspaper article is ambiguous and 
capable of an interpretation making it both 
defamatory and innocent, it should be inter- 
preted in favour of the accused and the more 
minister interpretation should not be put on it. 
G. KaTunakapa Menon y. Dr. X.H. Nalr, 15 
Or. L.J. 666«24 Ind. Oas, 974. 

SANKABAN NAIB and AYLING, JJ. 

(3) Defamation — Oomplaint^Statemenis in — 
Absolute privilege, in re Muthuswami 
Raida, 11 M.L.T. 431 «14 Ind. Oas. 767«13 
Or. L.J. 298 «87 M 110. See Final Part, 1912, 
Ool. 100. 

(4) Imputation contained in petition to 
higher authorities for redress of grievances— 
Whether privileged. See PENAL CODE, 
No^ 161, 15 Or. L.J. 281, 

Pejfonce. 

Natore of defence whic& accused can set up— 
Puty of Ooutt-^-Defioieney in prosecution evi* 
denoe — ^Defence not bound to 611 up— Bight of 
dileiibe to oomment on such defidenoy— C^e 
of lrand set up by defence— Opportunity of ex- 
planation to proeeoution. See Penal Code, 
18 0.W.N. 498. 

pefckhan Agpieoltapitti’ Re^^^^ 

Bee ^X^Va OP 1879, 

Mmenaeat; 

%i witnetiRi^^^ kj Ooart— Duty of Appel- 
late Court; PRO, OODR, No. 299t 

125mR.l»^ 


Departmental Bngolry. 

Admieeion of guilt While departmental en- 
quiry was going on— Whether oould be proved 
in judioial proceeding. See EVIDENCE AOT, 
No. 26, 12 A.LJ. 806r 

Depoeition. • 

Handing over reoord of deposition to witness 
for being read by hiln if sufficient oonipHanoe 
with law— Such deposition if admissible and 
prosecution for prejary if can be made thereon* 
Bee Cbim. Pro. Code, No. 291, 18 O.W.N. 
1242. 

Detention. 

Detention in custody on the mere request of 
the police— Legality. See ObIM. PBO. CODE, 
No. 46, 12 A.LJ. 336. 

Discharge. 

(1) Discharge without making any judicial 
investigation into the merits of the jcom^ 
plaint’-^Inquiry into thfi same charge on d 
second complainU 

Where a Magistrate discharged au accused 
person without making any judioial investiga- 
tion into the merits of the oomplaint, Askf, 
that he was competent to again enquire into 
the same charge on a second oomplaint. Alaod- 
din Khan v. King Emperor, 17 0. 0. 373»9l5 
Or. L.J. 638 = 25 Ind. Oas, 838. 

PANDIT KANHAIYA LAL, J. C. 

(2) Diacharge^Order — Not to be set aside 
wthout sufficient reasons. Thlrukonam Kuppa- 
ohari y. Emperor, (1913) M.W.N. 638 = 14 Or. 
L.J.572»21 Ind, Cas. 172 = (19 14) M.W.N* 46. 
See Final Part, 1913, Ool. 132. 

(3) Order saying that the case was * struok oW 
— Legality and eSeot of tbe order— Order of dis- 
charge when legal. See OBIM, PBO. CODE, 
No, 250. 17 0.0. 18. 

(4) Discharge of accused — Further inquiry — 
No notice to accused— Irregularity. Sea (3 bim. 
Pro. CODE, No 242, 16 M.L.T. 285. 

(5) Order of discharge under S.*118. Grim. Pro. 
Code, oannot be revised— Notice to person dis- 
oharged before ordering further enquiry. See 
GRIM. Pro. OODE, No. 63, U. B. B. (1914) Ist 
Qr., p. 8. 

Diioretlon. 

Tribunal invested with disoretion— Diserftlon 
how to be exercised. See OBIM* PBO. OODE, 
No. 155, 15 Or. L. J. 49. 

Diimlssal* 

Magistrate giving date for hearing petitioner 
-—Petitioner not informed of place where case 
would be beared— Petitioner's failnre to aiipear 
—Dismissal of petitibn-^Legality. Bee Orim. 
PRO. CODE, No, 72, 63 P.L.B. 1914. 

Dhitrlot Board. 

(1) Acquisition of right by, over land adjacent 
to road how to be made. See AoT Itl OF 1805 
(BENGAL IiOCAL SELB^aOVERNMENi^vNd. 1 
l60rvL.J.267. ^ 
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Dfstrict llaiilolpAlIttei lot (Eadroi). 

See Mad. AOT IV OF 1884. 

Divorce. 

( 1 ) K batiks— Low olass Sudras— Legality of 
divorce among them. See PENAL Code, 
No. 168! StP.W.B. 1914 (Or.). 

Divoroe Act. * • 

^ See ACT IV OF 1869. 

Dying Deelaratlon. 

Dying declaration-- Document containing it 
not ^gned — Mode of proof - Evidence of 
person who heard it— Ne easily— -Evidence 
Actt 8, 32 -Crim Pro, Code, 8. 162 
Where the document containing the dying 
declaration was not signed by the deponent 
and the Police officer was not bound by law to 
take it down in writing : 

Held, that the proper method of proving the 
oral statement ot a dying man was by the oral 
evidence of any person who heard it, that 
person being allowed to refresh his memory by 
reference to the notes he made or read at the 
time (a). 

The dooumant by itself cannot be admitted 
in evidence unless it was signed by the person 
making the declaration. With bis signature 
the document would become a written state- 
ment, of the kind mentioned in the beginning 
of S. 82, Evidence Act. Bhagwan v. Emperop, 
10N.L.R. 19==«16 Or. L.J. 243«23 Ind. Gas. 
195. 

HALIFAX. OFFG, A.J.C. 

Reference :— («) 7 O.P.L.R. 14. D, 

EDCFoachment. 

What is an— , See ACT III OF 1885 (BEN- 
GAL Local Self Govehnment), No. 2, 15 
Or.L j. 187. 

English Law. 

Bearing of English Law of oriminal pleading 
on Indian Criminal Procedure. See GBIM. 
PRO. CODE. Np. 302, 18 O.W.N. 723. 

Estates Land Act (Madpas). 

See Mad. ACT I OF 1908. 

Eupopean Bpitish Subjects. 

Rights of S^ OBIM. FRO. CODE, 

No, STl, 16 0.W.N. 885. 

Evidence. 

(1) J^Menci^^ Witnesses produced by accused 
in defence— Evidence not believed— Accused 
tbnticted— Witnesses tried jor perjury ac- 
quitted— Conviction of accused ssf aside for 
trtdgularity—Eresk trial — Accused apply 
ftif consideraiim of defente evidence 
formirty produced without producing wit- 
nesses— AppHwation refusta— Exercise of 
diseretiiin by Magieirats. 

D iskfii ^Hed for an offence under S. 396, 
I’exiAl'6bde. He pleaded an afi6f and produced 
sit wfinCases ^ prove it. TEA Magistrate 
thought that all this evidenoe ^as false. 

lOCt. 


IMdenon— {Continued), , 

D was oonvieted and proceedings were tsikeil 
against the witnesses for perjury. On appeal 
by D, his oonvletion Was set *a8ide on the 
ground of serious irregularity in the trial and 
it was left to the Distriot Magiatiaterto sea if 
any fresh trial of D was advisable. 

The witnesses tried for perjury were also 
acquitted some by the Sessions Judge, and 
others by the Chief Court. D was, howeveff 
again tried for the same odenoe, and in de^ 
fence he said that he would not prodnoe these 
witnesses again though he wished their evi^ 
dence already taken to be oonsidered. The 
M^gistrare decline! t'» consider the previous 
defe tce evi ^ence uale>’S tbe men were agvihia 
produced in Court : 

Held, that, under the ciroumstanoes, the 
Magistrate exercised a wrong disoretion in re- 
fusing to consider the evidenoa. Dalm V. Em« 
pepop, 41 P L.R. 1914 = 17 P.W.R. 1914 (Or.) 
= 15 Cr. L.J. 62-22 Ind. Oaa, 834. 
Kensington and Che vis, jj. 

(2) Evidence distrusted in part whether should 
necessarily be rejected altogether— Bight of 
counsel to demand in cross exantinatidn, 
repetition of story told in examination-in- 
chief. 

Where the Court distrusts the evidence pro- 
duced in a case in one particular, or As regards 
one accused, it does not neoesBarily follow that 
it should reject the evidence altogether. 

No hard and fast rule can bo laid down as to 
the right of counsel to demand in oross-exami- 
nation that a witness should repeat the story 
which be has told in the examination-io-ohief; 
Lakha Singh v. Emperop, 89 P.L.R. 1914-16* 
Or. L.J. 148-22 Ind. Oas. 724-30 P.W.R. 
1914 (Or.). 

RATTIGAN and CHEVI8, JJ. 

(8) Circumstantial evidence, nature of— Theft 
of currency notes— Opportunity of entering 
room not accused's exclusively— Encash- 
ment of stolen notes in presence of accused's 
relation — Money in accused's possession 
after theft, not accounted for satisfactorily 
— Sufficiency of evidence, 

Cirournstantial evidence must be exhaustive 
and exclude the possibility of guilt of any other 
person, or must pointy conoluaively to the com- 
plioity of the accused. 

Therefore, where, in a case of theft of our- 
renoy notes and cash from an office, the evi- 
dence against the accused was that he was one 
of those who entered the office in the absence 
of the complainant, that a relation of his was 
present when two of the notes were cashed by 
that relation’s relative and that the aootised 
wal after the theft in possession of money lor 
whioh be could not satielaotorily aocohnli It 
was held thnt this evidence did not fi^fll the 
conditions of oiroumstantial evidence. OhlvA- 
giiddin V. Emperor, 16 Or. L.J. 298—63 Ind. 
CAS, 601 = 18O.W.N. 1144. 

HOLMWOOD and SHARFUDliliC JJ. 
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UMibmB^iConcluded), ^ 

' H) Oireum$tantial evidence^Presumption of 

oj prima faoie 
case^Appiicability ofUhe presumption — 
Duty of aceuaed to explain circumstances. 

When Ao prima facie case had beeo made 
against the aooused, it is open to the aooused 
to rely saielj on the presumption of inoooenoe 
or on the infirmity of the evidence for the pro- 
secution. But when a prima facie oase is made 
out and the presumption of inoocenoe is dis- 
placed, then the force of circumstantial evi- 
dence is augmented whenever the party attempts 
no explanation of facts which he may reason- 
ably be presumed to be able and interested to 
explain. Isarsiog Sawanslng y. The Grown, 
7 8.1i.R. 109*16 Or. L.J. 497 » 24 Ind. Gas. 
686 . 

Pratt, j. c., and Hayward, a.j.c. 

* (6) Admissibility^' Letter self -disserving -Letter 
intercepted-'-* Import ’ — Bengal Excise Act (V. 
J9,0. of 1909), 8s 2 (12), 46, 61 —Articles inter- 
cepted by Oustoms House, if brought into Bengal. 
G. H. Booth 7 . Emperor, 18 C. L.J. 567*18 C. 
W.N. 386*22 Ind. Gas. 173*16 Gr. L J. Sa- 
il 0. 646, See Final Part, 1913, Gol. 134. 

(6) Circumstantial evidence — Conviction-^ 
Pacts to be inconsistent with innocence of accused 
— Reference '-Disagreement between Judge and 
^ury— Reference when to bemads to High Court 
— Oriw. Pro. Code, S. 307. Emperor v. 
Supoamoyee Biswas, 14 Or. L.J. 660*21 Ind. 
Gas, 900 — 41 C. 621. See Final Part, 1913, 
Col. 184. 

(7) Value and efiect of circumstantial evi- 
dence. See CIROUMST ANTI All EVIDENCE, 
No. 1, 16 M.L.T. 536. 

(8) Proceedings under Oh. Vlll of the Grim. 
Pro. Code — Value of evidence of general repute. 
Bee Grim. Pro. Code. No. 66, 12 A.L.J. 937. 

(9) Diary not used to refresh memory whether 
evidence — Improper admission of such diary 
whether sufficient ground for interference. See 
Orim. Pro. OODg^No. 136, is Or. L.J. 266. 

(10) Misappreoiation of — Whether ground for 
interference in revision. See GRIM. PRO. 
CODE, No. 336, 15 Or. L.J. 285. 

(11) Statement by accused (sepoy) in answer 
to question by Commanding Officer when in 
custody, if admissible. See FOREIGN JURIS- 
DICTION Act (1890), No. 1, 18 G.W.N. 705. 

(12) Conviction on evidence f^imilar to that 
given in another case— Legality. See LET- 
TERS PATENT (N.W.P.) No. 1, 12 A.L.J. 281. 

(18) Gonviotion for murder whether can be 
basMou circumstantial evidence. See MCtr- 
DBR, No. 1, (1914) M,W.N. 718. 

(14) Evidence recorded by Magistrate on the 
order of officer initiating the proeecu tion-T* 
CoQYiction ba^ thereon— Dega^ity . See Trial, 
Ho, 1,7. ail,#; 68, 


Evidenoe Act, 

(1) S. 8. See No. 19, infra, 

(i-a) 8s, 6, ITl— Evidence as to what a 
bystander said some time after the transac- 
tion — Communications hsiween husband and 
wife — Disclosure by wife— ^Admissibility, 

S. 6, Evidence Act, gives statutory recogni- 
tion to a wefi-known rule of the law of evidence 
that facts which form part of the res gestae are 
admissible in evidence. Bat this rule only 
applies when the facts are so connected together 
as to form part of the same transaction. 

In order to make the statement of a by-stander 
admissible, it must have been made, as contem- 
plated by S. 6 and illus. (a) to it, at the 
time the transaction was taking place or so 
shortly before or after it as to form part of the 
transaction. If the traosaption has terminated 
and then the statement is made, the statement 
is irrelevant. The admissibility is depeudenji on 
continuity. 

In this case the murder took place the 
previous night. After the transaction had 
terminated and the murderers had left the 
place, a by-stander told the witnesses in the 
next morning that he had seen the aooused 
commit the murder, and the witnesses testi- 
fied to this statement of the by-stander. The 
by-stander was also produced, but he denied all 
knowledge of the oooucrenoe. 

Held, that any evidence as to what the by- 
stander said in the morning was inadmissible 
as hearsay and that the siatement cannot be 
regarded as forming part of the same transac- 
tion as the murder and cannot be used against 
the aooused (a). 

Held, also that evidence given by the wife of 
one of the accused as to certain communica- 
tions between her and her husband was in- 
admissible under 8. 122 of the Evidence Aot(d). 
Jowala Sahai v. Grown, 34 P.B. 1914 (Gr). 
Ghevis and Shadi LAL, JJ. 

References ;—(a) 11 G.W.N. 266, Appr, (b) 27 
P.R. 1913 (Gr.), R. 

(2) Ss. 10, 30 — Evidence — Circumstantial 
evidence- Wife not pulling on well with husband 
and mothtr-in-law— Putting white substance at 
instance of paramour into food served to husband, 
mother-in law and toother persons also to whom 
she was affectionately disposed— Statement of 
wife that substance was administered being 
assuf Sd by paramour th^t it would brmg about 
good feeling of husband ' and mother-in-law— 
Denial of complicity by paramour— Grave suspi- 
cion— Not inconsistent with innocence of accused 
—Statement of female ^accused if admissible 
against male accused. Rusir Bap v. Emperor, 
14 Or L.J. 686*21 Ind. Gas. 878*18 D.LJ. 
690. See Final Part, 1918. Gq). 136. 

(8) 8. 11— ■Professional misconduot^Judg- 
ment and prooeedings in OivJl Gourt out of 
which charge arises— Ad misnble in ievidenbe* 
See PLEADER AND OLIENT. No. grS7 2^^ 
-23 M.LJ. 447, 5 
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(4) Ss. 14, 16 — Oheating^PfeviouB and eab- 
sequent oonduot of aooaeed — Admissibility. 
See PENAIiOODB, 1^0. 140, 269 P.L.K. 1914. 

(6) 8. 15. See No. 4, 

(8- a) 24 — Murder^-^Confession to Tkugyi 

on inducement to conf^ss^ whether adime- 
Bible^Queations and answers 9ased on such 
confession^ admissibility of. 

The thuyyi or headman of a village is a per- 
son in authority within the meaning of S 24 of 
the Evidenoe Aot. Therefore, the c mfession 
made by ali accused to the thugyi on being sent 
for by him after be was told that be would not 
be punished if he had not taken part in the 
offence, is irrelevant and inadmissible in evi- 
dence, as what the thugyi told the accused was 
an inducement to make a statement. 

Other questions and answers in the examina- 
tion of the accused based on this inadmissible 
statdlnent are also inadmissible. Nga Kya 
Thin y. Emperor, 15 Or.L. J. 681 » 26 lad. Gas. 
129. 

Fox, O.J. and PARLETT, J. 

(6) Ss. 24. 25 and Confession— Magistrate 

on leave and outside jurisdiction — Accused 
ignorant of Magistrate's existence — Value 
of evidence — Blood stains and injuries on 
the persons of Gbhachh people, 

Heldt that) the evidenoe is inadmissible to 
prove a confession made while an accused per- 
son is in police custody, except in so far as any 
fact is discovered in consequence of the infor- 
mation 80 received from him. 

Held, also, that a Magistrate, though on leave 
and not in the district in which be has been 
exercising jurisdiction, is a “Magistrate’' within 
the meaning of 8, 26 of the Evidenoe Act. A 
confession made in the presence of such a person 
is admissible and relevant. 

Held, further, that very little value can be 
attached to such a confession, when the fact 
that a Magistrate was present at the time the 
confession was made was not known to the 
accused, who was under the impressiou that he 
made the statement in the presence only of the 
police and their friends. 

Held, further, that the presence of certain 
injuries of the nature of scrttobes on an ao- 
oused’s hands and detection of blood polcuring 
matter on his kurta hnd pyjama count for lit- 
tle in a country such as Chhachh tract, parti- 
cularly when he is a oaspenter bv trade and the 
other evidenoe of murder against him is very 
weak. FalsUllahv. The Crown, 8 P.W.B. 
1914 (Or.)»88 P.L.R. 1914-16 Or.L.J. 6-22 
Ind. Gas. 150. ^ 

BEID, O.J., and Battigan, j. 

(7) a. 25. See No. 6, supra. 

(8) 8s, 25, 26 ^iccfis 0 d person in jailor's 
cusiodyr^SiAtement made in the presence of 
polUm^Adimaaibility in evidence. 

A oonfesslon contained in a statement made 
by an aoottsdtl person to a stranger in the 


Evidenoe lot— (Oonfinusd). 

presence of a Police Ofdber while be was in the 
custody of a jailor does not fall within the* 
purview of S. 25 or 6. 26 of the«Evidence Aot,' 
and is admissible in evideqpe. Nadir v.: 
Crown, 8 P.B. 1914 (Or.) -214 P.L.B. 1914- 
16 Or. L.J. 480-24 Ind. Cas. 568. 

Kensington, o.j., and Shab Din, j. 

Reference 20 B. 796, B. 

(9) 5s. 25, 26, 27, 80— Con/ssston— Pfea of 
guilty— When it can be withdraum — Ineri- 
minating statement made in Police custody 
and before Magistrate — Admissibility 
against the maker and accused jointly trim 
— Curing defective statement with regard to 
the provisions of S. 364, Grim. Pro, Code, 

Held, by the Full Bench that : — 

An answer to the following effect to a obargo 
under S. 376, Penal Code, constitutes a plea of 
guilty. 

“ I did not commit rape, 1 only held the 
lady’s hands.” 

But, v7heD the accused at the time of making 
such a statement, is enfeebled by illness and is 
undefended, withdrawal of the plea oan be 
allowed if the accused wishes to withdraw it. 

No part of a criminating statement whether 
amounting to a confession or not, written by 
an accused person himself while in Police ous- 
tcdy , is admissible either against him or against 
the person jointly tried with him, unless It has 
led to the discovery of any fact within the 
terms of S. 27, Evidenoe Aot. 

A deposition (not amounting to a confession) 
of a person recorded on solemn affirmation by 
a Magistrate is admissible against the deponent 
only but not against the person jointly trieoT 
with him. 

A statement made by an accused person 
before a Magistrate who subsequently commits 
him to the Court of Session must be recorded 
in the form prescribed by B. 364, Grim. Pro, 
Code, but any defect therein oan be oured by 
proving it by the evidence of the Magistrate 
recording the same. 

A confession of an accused is not admissible 
under S. 30, Evidence Aot, against aoo-aooased, 
if the former is convicted on his own plea of 
guilty. Grown v. Shuldham, 44 P.W.B. 1914, 
»0r.)(PB.). 

CLARK, C.J.. R^ID and RATTIGAN, JJ. 

References : — 5 C. 954 ; 5 A, 263, R» 

(10) Ss. 25, BZ— Statements made by accused 
to police offleers — Admissibility in evidence 
—Exclusion of confessions —Admissions and 
confessions — Distinction between— Excuh 
vatcry statements— Statements leading to 

9 'discovery of guilt — Admissibility of^ 
Witness not found— Absence not ae^uHHed 
for— Previous deposition of mch witmes— 
, Inadmissibility, 

The law as laid down in 8. 25, Evidence Aot, 
does not say that all statements to tho 

polioe are inadmissible^ but it ege^es onl^ 
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Evideiioa kct^(Oontmued), « 

oonloisiona xoAda to tham : (here being a die- 
tmotioii between mere admiBsione and conies* 
alone which are statemeatB either directly 
admitting the g^iltof theaooased or statements 
which suggest the inference that he committed 
the crime with which he ia charged. Further, 
the general rule is subject to that which admits 
statements leading to discovery, whether such 
statements amount to a confession or not. 

Statements made by the accused to the police 
pointing out the place where the alleged dacoity 
was committed by others, the place where after 
the dacoity he concealed himself in the paddy 
fieldi and also the houses where, he said, he 
went for assistance, may be regarded as inform- 
ation leading to discovery or as siatements 
made by the accused as part of his defence. In 
either view no objection can suooessfully be 
taken to the admissibility of those statements 
in evidence. 

Statements made by the accused as to what 
according to his case actually happened or 
Statements exculpating himself and put forward 
by way of defence are also admissible, notwith- 
standing that by other evidence it may be shown 
that they are inconsistent with truth. 

A useful test as to admissibility of statements 
made to the police is to ascertain the purpose 
to which they are put by the prosecution. 

If the proseontion rely on the statement of 
the accused as being true, then they may, and 
probably in many oases will be found to, amount 
to confessions. If, on the other hand, the 
statements of the accused are relied on not 
because of their truth but because of their fal- 
sity, they are admissible. They are in such 
wses brought forward to show what the defence 
of the accused is, and that as the defence is un- 
true this is a oiroumstanoe tending to prove the 
guilt of the accused. 

Where to a police officer the accused * first 
said that the marks on his dhoti were tobacco 
stains, then he said they were stains of betel- 
nut and lastly he said it was blood.* 

Though this statament was of an incriminat- 
ing chaiaoier from which an inference might be 
d^wn as to the guilt of the accused, yefe, having 
Regard to the fact that the attack was made at 
^me distance from the accused, and that tbe 
dhoft might have been stained in an attack by 
others, and having regard* also to other oiroum- 
stanoes in the case, held that this statement 
of the accused should be excluded as not being 
^miasible in evidence. 

Where there was no satisfactory evidence to 
prove that a witness eonld not be found, where 
no vNirrant said to have been issued for tbe 
pcodnotion of the witness was produced and 
thvre wee ho evidence on record to show tbat«an 
attem^ was made to serve the warrant and the 
person who said that a search was made, did not 
say that he himself made the search for witness, 
that, n|id^ these oircumstanoes, no sqffi- 
^^^^vgrpond WhiflhSide ior the admission of a 
li^iqiai d of tha wUhOiS under g. 88, 


Evidence Act— (ConMtmad). 

Evidence Act, and that such deposition iffiould 
have beeu excluded from consideration. 

In order to justify the inferenoe of guilt, the 
prosecution must show that the iooulpatiog 
facts are incompatible with the innooenoe of the 
accused and incapable of explanation u^on any 
other reasonable hypothesis than that of his 
guilt. Emj^por v. Kanga Mall, 41 C. 601 «> 
15 Or. LJ. 71S»26 Ind Oas. 161. 

WOODROFFB and MOOKEBJBB, JJ. 

(11) ti. 26. Ses Nos. 6, 8 and 9, supra. 

(12) Ss. 26, 21 -Statement by accused that he 
stole property and that it will be found in a 
rubbish heap- Former pan- Inadmissibility 
in eviaence^Production of property from 
that place by aocueed — Whether, latter part 
of statement relates to discovery^- Admis- 
sibility in evidence. 

An accused persoc made the following state- 
ments, vis,, that he and another acous^ stole 
the missing money from a dabbi and that the 
stolen money will be found in a heap of rubbish 
close to his house. Immediately after making 
these Rtatemeuts, he went to that rubbish heap 
in the presence of two police constables and^of 
witnesses who made the searon in his house, 
and took out certain coins and metal plates 
similar to tbe one kept in the dabbi. 

Held that, on the above facts, the accused 
was rightly convicted. Tbe statement that tbe 
accused himself committed the ofience is not 
admissible in evidence (a). But the portion of 
the statement signifying that the property 
stolen from the dabbi about which the police 
were then making an investigation, will be 
found in the rubbish heap, is a statement which 
is distinctly related to the discovery of tbo 
stolen property and is therefore clearly admis- 
sible (b). Maujunathaya v. Rlng-Emparop, 
26 M.L.J. 362=«16 Cr. L.J. 633-24 Ind. Oas. 
845. 

SADASivA Iyer, j. 

Beferemea:-{a) 31 M. 127, J8. (6) 14 B. 
260, F. 

(13) 8. 21 — Information given by accused to 
Police Officer^ how far admissible in evi- 
dence — Admission by accused of his guilt 
before Sub-Inspector ^ Grim. Pro. CocZs, 
8 ^Statement of accused in answer to 
questions put by Magistrate, admissibility 
of. in evidence against accused---^ Confession 
— Magistrate, power of. to put questions to 
accused^ Questiom of inquisitorial nature 
not to be put. 

Where a Police Sub-Inspector, the investigat- 
ing officer in a murder case, was inter aHa in- 
formed by tbe accused^ of the fact that the 
latter had committed the murder, and tb# Sab- 
Inspector was allowed to depose to regarding 
this information: « 

Held/ that such informatiou not being ad- 
missible in evidence under S. 27 of tbe Evidence 
Act, the Sub-lnspeotor ehould not have been 
allowed to state in Oourt that the aqouiod said 
that be had committed the 
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Xbe provisions ol 8. 342, Qrim, Pro. Code, 
apply to all sorts of procdedings in M:«gisiirat68’ 
OourtSf whether the case is one triable by a 
Court of Sessions or otherwise. 

Under 8. 842, Orim. Pro. Code, a Magistrate 
is empowered at any time and without any 
previous warning to put qnestions^tc the accus- 
ed for the purpose of enabling him to explain 
any oiroumstanoeB appearing in the evidence 
against him, and under sub-S. (3) of the 
same seotion the answers which the accused 
gives to the questions so put may be used in 
evidence against him. The admissibility of the 
accused ’s statement thus made is not neces- 
sarily governed by those seotions of the Evi- 
dence Aot which relate to the admission of 
confessions, as the statement is not made extra- 
judicially. 

But under S. 842. Orim. Pro. Code, a Magia- 
tratq is not justified in putting to the accused 
questions of an ^iquisitorial nature. Malik 
Huiaain y. Emperor, 15 Gr. L.J. 474 a 24 Ind. 
Gas. 562. 

Lindsay, j.o., and Stuart, a.j.o. 

(14) 8. 27. See Nos. 9 and 12. supra. 

(15) S, 29 -^Inadmissibility of evidmee of 
discovery made by several persons Theft — 
Tracks compared several days after the 
occurrence. 

Held, that, where more than one accused 
person in custody of the Police point out this 
or produce that jointly, it is usually impossible 
to be sure which of them really does the point- 
ing out or the production and which simply 
follows the other. Consequently suoh an evi- 
dence of joint discovery is inadmissible against 
any of the aooused persons, particularly where 
the witnesses on this point are not precise and 
trustworthy (a). 

Held, also, that track evidence is not of any 
value whatever, where the comparison has been 
made 8 or 9 days after the affair, Pathana 
and Wall! v. !Phe Crown, 9 P.W.B. 1914 (Or.) 
«63 P.L.R, 1914«-16 Or. L.J, 499 « 24 Ind. 
Oas. 587. 

Johnstone, j. 

Relerenoe (a) 8 P.W.R, 1909 (Or,), F. 

(10) 8. 80— Confession of co-accused-^ Inde- 
pendent corroboration— Court may take into 
consideration— Evidence. Empepop v. Gangapa 
Kardepa, 15 Bom. L.B. 975 = 2 Bom. Or, G. 
143 = 14 Cr. L.J. 635=21 Ind, Oas. 673 = 38 B. 
156. See Final Part, 1918, Col. 188. 

(17) S» hO— Prosecution of 18 accused before 
a Magistrate — Accmed tailed on to enter upon 
their defence— Two of the accused then pleading 
guilty and implicating all the accused — Trial of 
all iogeiker^Vatue of the confession of the 2 ac- 
cused ds against the rest, fa re Teropalli Bali 
Heddy, 14 M.L.T. 458 = 23 Ind. Oas, 157 = 16 
Gr. L. J. 18. Bee Final Part, 1918, Ool, 138. 

(18) B* 80*^^ Kos, 2 and 9i supra. 


Evidenoe^Aot— (Conliftttsd). 

' f(19) 8s. 30, 114(6), m and 9— Joint trials 
What constitute — Test — Co- accused — Confession 
—Conviction of other accused — \^alue to be given 
to the confession. Kind-Bmperor v. Nga Pd 
Tha, U.B.R. (1913), 2nd Qr., 170 = 21 Ind, Oas. 
166=14 Cr. L.J. 666. See Final Part, 1913. 
Col. 140. 

(20) S. 82 (1)— Dying declaration— Bigned by 
deponent— Admissibility in evidenoe— Absence 
of his signature — Mode of proof. Bee DYING 
Declaration, No. i, lON.L.R. 19. 

(31) 8. 83. See No. 10, supra. 

(22) 8s. 64, 165 — Previous conviction — 
Relevancy of— Enhancing punishment — 
Penal Code, S. 16, 

The proof of a previous oonviotiou not con- 
templated by 8. 75, Penal Code, may be adduc- 
ed after the acoused is found guilty, provided 
the previous conviction is relevant under the 
Evidenoe Aot. Emperor v. Ismail Alibhai, 
16 Bom.L.R. 934 = 2 B:)m. Or. Oas. 262. 

Heaton and Bhah, jj. 

(33) Ss, 65, 74— Letter of village Nikah 
Khawan to the Moharir regarding a marriage 
— Document whether a public document— 
Secondary evidence ol its contents — Admissi- 
bility. See Penal Code, No. 66, l P.R. 1914 
(Or.). 

(24) S. 74. 8eo No. 28, supra. 

(25) 8. 80 — Confession made before a Magis- 
trate in a Native State — Admissibility of 
confession — Magistrate must prove the 
confession. 

m 

A oonfession made by an aooused before a 
Magistrate in a Native State oannot be admitted 
into evidenoe under 8. 80 of the Evidenoe Aot. 
The Magistrate recording the confession must 
be examined to prove the oonfession, before it 
can be used as evidenoe. Emperor y. Dhanka 
Amra, 16 Bom. L. R. 261 = 2 Bom. Or, Gas. 
197 = 15 Cr. L. J. 433=24 Ind. Gas, 169. 

Heaton and Shah, jj. 

(26) 8. 91— Admission of guilt while depart- 
mental enquiry going on— Whether could 
be proved in judicial proceeding. 

One 8 stated to a ^enoh of Magistrates that 
he was willing to oompromise a oase pending 
in their Court if the opposite party paid him 
Rs. 9, seven of which were paid to their Pesh- 
kar. The Peshkar was sent for and admitted 
having received Rs. 5 from 8, but when he was 
prosecuted he denied the receipt of money. 
One of the Magistrates was examined and 
proved the oonfession. Held, that the state- 
meat of 8, was not a complaint but a oonfesBion 
of guilt punishable under 8. 161, • Penal Code^ 
and should have been recorded like a oonfession . 
Held, farther that the statement of the F^ahkar 
being recorded when departmental enquiry was 
going on was not a matter required law to 
be in writing, and S. 91 of the ^yldonoa Act 
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Bvldeaee '^Qi---(C<mtinmd), ^ 

had nd application. The Magistrates there* 
fore were competent to prove the confession. 
Haidar Rasa' v, King Emperor, 12 a.L.J. 
806»d6 A. 222^15 Cr.L.J. 569^25 Ind. Gas. 
321. 

PIGGOT, J. 

(27) S. 105—0^9^5 that game is game of mere 
skill. Bee ACT II OP 1867 (BENGAE, GAM- 
BLING), No. 1, 16 Or.LJ. 276. 

(28) Sa. 105, 114. See PENAL CODE, No. 
1-0. 15 Or. L, J. 243. 

(29) S.114— Accomplice -Suspected participa- 
tor in crime appearing as prosecution wit- 

statement of, weight of ^ Presumption 
— S. 302, Penal Code. 

Aprosecation witness, against whom there is, 
apart from his own statement, ground for sua- 
pioion that he was himself a participator in the 
very crime for which the accused are on their 
trial, though, strictly speaking, not an aocom> 
plioe,” stands, in view of the provisions of 
S. 114 of the Evidence Act, practically on 
the same basis as an “ accomplice.^' Therefore 
a oonviotion ought not to be based on the sole 
uncorroborated testimony of such a witness (a). 

The principle laid down by S. 114 of the 
Evidence Act is one of a very wide application, 
which covers not merely the particular instances 
given in the illustrations to the said section, 
but all sorts of the analogous oases in which the 
actual facts are distinguishable from the facts 
presumed by any one of the illustrations, but 
are equally amenable to the general principle 
enunciated by the section itself. Raatom 
Singh ff. Emperor, 15 Gr.L.J. 410 » 24 Ind. 
•Gas. 146. 

RAFIQUB and PIGGOT, A.J CS. 

Reference: — (a) 17 C. 642, 

(30) S. 114. See No. 28, supra. 

(31) 8. 114 (a) — Possession of stolen property 
by a deaf-mute— Presumption. 

Where a deaf-mute was found in possession 
of stolen property -a week after the theft, held in 
the special oiroumstauoes of the case, the pre- 
sumption authorised in S* 114(a) of the Evidence 
Act cannot be applied. Corny an v. Emperor, 
(1914) M.WiN. 821«15 Cr. L.J. 678«26 Ind. 
Oas. 330. 

AYLING and SESHAGIRI lYER, JJ. 

(32) 8. 114 (b). See No. 19, suj^a. 

(88) 8. 118 — Child witness — Faliare to ad- 
minister oath— Evidence whether inadmissible 
•—Plea of insanity of accused— Time. Bee ACT 
X OP 1878 (OATHS). No. 1, 16 Cr. LJ. 161. 

(84) R. 122 — Wife charged with murder of 
Admission of confession bp wife to 
husband— ^Confession by the wo man in police 
■ custody — Confession retracted — Effect — 
Meaning of ■ offence** 

In this <MiHpe F, wife of A, was convicted of 
murdering her stepsbn on the strength of a con- 
fession by hct to her husband and the pointing 


Evidence lot — (Continfied)/ 

out by her to him alone of the body of the 
stepson floating in a pond. Held, that such evi- 
dence is not admissible, as the crime was not 
committed by the wife against the husband 
within the meaning of 8. 122, Evidence Act (a). 

An ofienoe * against’ a person is an oflenoe 
oaloulitted ta injure liis person or property or 
reputation, as in oases of defamation, and does 
not include an oflenoe against; a son, though 
such oflenoe may cause to the father grief in 
mind. 

A confession by a woman in police custody, 
to which she had been relegated by her own 
husband and to which she was remanded after 
the confession was made, is of little value, 
when the confession is retracted only five days 
later before the same Magistrate (b). Masaam- 
mat Fatima y. Crown. 10 P. H. 1914 (Gr.)» 
261P.L.R. 1914«16 Gr.L.J. 613*25 Ind. Gas. 
625. 

Johnstone and beadon, jj. 

References : — (a) 24 P, W. R, 1913 (Cr.), R. 
(b) 18 A. 78, R. 

(35) S. 122— Coiwwuntcaftons between hus- 
band and wife — Death of husband— Disclosureby 
widow — ** Representatwe in interest** —Consent. 
Nawab Howladar v. Emperor, 40 G. 891 » 
23 Ind. Oas. 511 = 15 Cr. L J. 303. See Pinal 
Part, 1913, Col, 148. 

(35a) 8. 122, See No, l a, supra. 

(36) S. 1^6— ‘Relevancy of evidence, how to be 
determin ed —Evidt nee — Cotinse I appearing 
as ivitness for his client — Evidence recorded 
— Duties of the counsel. 

On a letter addressed by tbe accused to the 
legal adviser of the complainant, criminal pro* 
ceedings for defamation were started by him 
and be was represented at tbe trial by the same 
legal adviser. The latter oflered himself as 
the principal witness in the case and his evi- 
dence was recorded. The Msgistrate before 
whom the trial was bad while writing judg- 
ment was of opinion that tbe evidence of the 
counsel for tbe complainant was inadmissible 
and dismissed the complaint for want of 
proof. 

Held, that, inasmuch as the evidence of the 
counsel for the complainant was admitted on 
the record and was ruled out by (he Magistrate 
only when he came to pass judgment, there 
was no trial of the case on the merits ; and it 
would not be improper for the High Court to 
exercise its revisional ^wers (.a). 

Heldf further, that, in determining tbe re- 
levancy or otherwise of any evidence, the Court 
is precluded from considering matters outside 
the purview of the Evidence Act, and the, 
Magistrate was in error in ruling out as in- 
admissible the evidence that ]»ad already been 
recorded, on the ground that the witness was 
appearing as counsel in the case. 

It is an error of judgmsfit on the part of a 
oonnlelv and against his profestdonal obliga* 
tlottgi io appear on behalf of a jibrty in a'oase in 
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Evidenoe lot— (OonoZuded), 

wfaioh be ig to appear ae a witness for his 
olieot to prove certain facts which are known 
to him Iff, A. Hearsey v. Eva Forster, 12 
A.L.J. 286*15 Or. L J. 429*24 Ind, Oas. 166. 
PipGOTT, J. 

Befereno^ : — {a) 9 Bom. L.B. 1044, D. 

(87) S. 133. See No. 19, supra* 

(88) S. 157'— Statements made to police when 
reduced to writing are not admissible — Police 
o£6cer can depose to the statements. See 
Obim, Pro. code. No. 127, 16 Bom. L.R. 603. 

(39) S. 165. See No. 22, supra. 

Exolae Act. 

See ACT XII OF 1896. 

See Ben. act V of 1909. 

Execution of Decree. 

Decree holder realizing more than is due to 
him — Duty of ex^cuilng Court to find out 
amount due — Decree holder when punishable. 
See PENAIi CODE. No. 62, 11 P.W.R. 1914 
(Cr.). 

Executive Officers. 

Powers of Executive or Judicial officers from 
what source derived. See MAGISTRATE, No. 1, 
17 O.C. 263. 

Experts. 

Two thumb markings exactly agreeing— Value 
of opinion of experts. See PENAL CODE, 
No. 139. 9 P.R. 1914 (Or.). 

Etraditlon Act 

See ACT XV OF 1903. 

False Pretence. 

Promise to do something in future whether 
amounts to. See PENAL CODE, No. 140, 269 
P.L.R. 1914, 

Fish. 

Fish in a pond — Whether can be subject of 
theft. See PENAL CODE, No. 110. (1914) M.W. 
N. 168. 

Foreign Jurlsdiotioo Act (1890). 

(1) China and Corea Order-in Council, 1904 
--Arts, III, V. cla, (1). (3). (4). XXXV (2). 
Order-in-Council— Ex-territorial jurisdic- 
tim% over foreigners— British protected 
person,^* jurisdiction over — JuriacLiction of 
Supreme Court of China and Corea to try 
Afghan soldier enlhted in Indian army 
for murder committed at Canton— Con- 
sent of Ameer to exercise of jurisdiction, if 
to be implied from public recruitment of 
Afghans to the Indian army — Proof of 
exercise of ex-territorial jurisdiction inChina 
by oral evidence — AdmisSfibility — English 
rules of evidinee how far binding on Sup- 
reme Court at Hong-Kong — Statement by 
accused in answer to guestion by Command- 
ing Officer when in custody, if admissible — 
Substance and not mere formalities of law, 
to be^oompIiMtoith-^Miadireciion to jury on 


Foreign Jurisdiciion Act (1890)-^(pon^«fiti«d). 

matter of comparatively small importance, 
if a ground for reversal— Privy Council 
when will interfere with otUer in criminal 
case — Violation of natural* justice. 

The specified oonditions under wfiioh only, 
according to ol. (3) to Art. V of the China and 
Corea Order-in-Oouocil. 1904, the Supreme 
Court of China and Corea has civil and criminal 
jurisdiotion ever a foreigner ” as saoh, have 
no application to British protected persons 
who, even when in fact natural-born foreigners, 
are “ British subjects ** as defined by Art. Ill 
and so subject to the jurisdiotion of that Court 
under ol. (1) to Art. V. 

The accused, a natural-born subject of the 
Ameer of Afghanistan, was duly enlisted and 
enrolled in a British Indian regiment, took the 
oath of allegiance to His Majesty and made a 
solemn declaration undertaking among other 
things to go wherever ordered by land or sea, 
and whilst serving with the detachment of that 
regiment which was encamped on Shameen 
Island at Canton as a guard of the Oonoession, 
was alleged to have murdered a Bubadar of 
that regiment. The Acting Consul at Canton, 
who also served as Judge under Art. XIX of 
the Order-in Council, gave evidence (which was 
unoontradicted) ‘That the place of murder was 
within his jurisdiction and that the jurisdiotion 
exorcised at Gannon on Shameen was the same 
ex territorial jurisdiotion as was exercised 
throughout China by the Supreme Court, that 
Indian soldiers enjoy His Majesty’s protection 
in Shameen, Canton, and the Courts exeioise 
jurisdiction over them, and that consular pro- 
tection extends to trying persons and protecting 
them if they are improperly arrested,” ^ 

Eeld— that S, 4 (1) of the Foreign Juris- 
diction Act, 1690r did not make this evidenoe 
inadmissible to prove that, by “ usage, sufier- 
anoe or other lawful means,” His Majesty has 
jurisdiction at Canton. 

That the accused being, during his service 
in the Indian Army, subject to Military Law. 
was entitled to His Majesty’s protection and 
was a British protected person ” within 
Art. III. 

When the Crown lawfully enlists in its forces 
aliens along with British subjects and requires 
of them the same service, loyalty and allegianoe 
as are the duties of British enlisted subjects, it 
extends to them the same protection in a 
foreign cbimtry where all are serving together 
in the arnild forces of His Majesty. 

Protection enjoyed by virtue of the Foreign 
Jurisdiction Act, 1890, “ or otherwise,” as men- 
tioned in Art. Ill, includes that derived from 
other statutes, Imperial or Indian, applioabld 
to the person in question. 

Quaere , — Whether the Court could tiiike Jndi, 
oial notice of the politioal change in Ohimi in 
oonsidering the question of jurisdiction* f 

Qttosre.— ‘Whether it may not be reasonably 
inferred from the practice (which is a matter of 
public knowledge) of enlisting natitV Afghans 
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Forilg* Jtiriidletlon Aet (i890)~ (Oontinuedf. 

in th« Indian army whereby they are de facto 
brought under the authority of His Majesty, 
that the Ameer does in fact consent to such en- 
listment with iti oonsequenoes, so as to bring 
such enlibted Afghans within the terms of 
ol. (4), Art. V, t.e., ** foreigners with respect to 
whom any State, King, Ohief of Government 
whose subjoots they are, consents to the exer- 
cise of power or authority by His Majesty.” 

The Officer commanding the detachment, who 
spoke to the accused shortly after the occur- 
rence, deposed to having asked the accused why 
he had done such a senseless act —not thereby 
meaning to convey a threat or inducement — 
and to the accused having replied that he was 
being abused by the deceased three or four da^^s 
and that without a doubt he had killed him. 
The Judicial Committee found that the words 
of the officer though formally a question were 
really an exclamation of dismay : 

That the prosecution having by the 
evidence of this officer proved to the satisfaction 
of the trial Judge that the statement of the 
accused was voluntary in the sense that it had 
not been obtained from him either by fear of 
prejudice or hope of advantage exercised or held 
out by a person in authority, its admission in 
evidence was not in breach of the long estab* 
lisbed rule of English Criminal law which 
makes statements obtained from the acoused by 
pressure of authority and fear of consequences 
inadmissible in evidence and which oasts on the 
prosecution the onus of proving that the state- 
ment relied on was voluntary. 

On the question whether the statement 
fhould not have been excluded from evidence 
on the ground of its having been made by a 
person in custody in answer to a question put 
by a person having authority over him and 
having custody of him through his subordi- 
nates, 

Held, on a review of English authorities, that 
the English law op the point was still unsettled, 
some Judges being of opinion that such a state- 
ment is admissil^er in evidence without excep- 
tion, Vr hi Is t others treat its exclusion from evi- 
dence as a matter for the Judgg’s discretion 
depending largely on bis view of the impropriety 
of the questioner's conduct and the general 

ciroometances of the case. 

• 

That the trial Judge in admitting this evi- 
dence decided in accordance with ^at at any 
rate was a **probab]e opinion” of Ipe present 
law if it was hot actually the bettS opinion, 
ahd his 80 doing was not a violation of the 
priheiplOji of natural justice,” callibg fox His 
MajbBty^a interference. 

That even if the evidence was admissibly in 
the exercise ot the trial Judge's discretion, tbat 
dUoretibh Jii the present case was not shown to 
have been exerotsed improperly. 

With reference to Art. ZXX V (2) of the China 
and Corea Or^^ih'Qpuncil whioh provides that, 
shbl^t to the ptovisibns of that orde^ . ofiminal 
juritdibtlon tthier th^ OidPr ehall, as far as 


Foreign Jarlidiotlon Act ii9iO)^{€ont%HUidfj, 

eiroutastances admit, ^e exeroieed on the princi- 
ple of and in conformity with English law for 
the time being. 

HeZd— that, in the absence of any provisibn 
in the Order on the point modifying or •exclud- 
ing t^ principles and practice of the English 
law, tie question of the admissibility of the 
statement of the accused might justly be treat, 
ed as if English criminal law and practice 
applied to the criminal jurisdiction of the 
Supreme Court at Hong-Kong, subject, how* 
ever, to the following reservations ; (1) That 
such law and practice are not to be considered 
as in nil rsapects and particulars binding on 
that Court ; (2) Tbat regard must be had to 

the necessary distinction that must be drawn 
between the criminal procedure of a European 
country whose jurisprudence has a defined his- 
tory extending over many centuries and that 
applicable to a British possession in the Far 
East, where a mixed and fiuotuating popula- 
tion is Bubjeot to the administration of Law by 
European Judges whose duty it is to have 
regard alike to the principle of British justice 
and to the neoe^ssities of local order ; (3) That 
the words** so far asoircumstances admit ”may 
well (i) refer to absence of facilities at Hong- 
Kong for formal proof of Statutes passed and 
administrative orders made in various parts of 
His Majesty’s dominions, and (ii) be intended 
to cover some necessary departures from the 
formalities only as distinguished from the 
essentials of English justice, when as in the 
present case a force detailed for the protection 
of European residents beyond His Majesty’s 
dominions in the midst of a population often 
turbulent and at the particular time disturbed, 
was itself disturbed by such a crime as the 
murder of a Subadar by a Native Private in the 
ranks. 

That, in view of the position whioh the 
Privy Counoil held in regard to criminal pro- 
ceedings, the Judicial Committee did not in 
this case decide what the rule of Euglish law 
should be with regard to the admissibility in 
evidence of statements made by an accused per- 
son in answer to a question put by a person in 
authority in whose custody he is ; that should be 
left to a Court which exercises the revising func- 
tions of a general Court ol criminal appeal (d). 

The Privy Council cannot in a criminal 
matter allow an appeal on grounds that would 
liot have sufficed for granting leave to appeal* ^ 
Misdirection as such or irregularity as such 
will not suffice. Th^ must be something 
whioh in the pacctoplar case deprives the 
accused of tbe substance of fair trial and the pro- 
tection of the law, or which, in general, tends 
to divert the due and oi^derly administration of 
law into a new ooutse which may be drawn 
into an evil precedent in (b). 

Tbe jurisdiction of the Privy 'Oonnoil in 
appeals in criminal matters involves a general 
consideration of the evidence and of the cirpum* 
stances of tbe case in ovder to place tjbc irre^ 
larities oomplaihed of, if subetantiatea/^^^m^ 
prbj^r rebbtion to the vtiiold inatter. 
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Foreigii JoHidlctfon lot (1890)— 

upon a review of^ the evidence, that the 
preponderance of anqueetioned over the qaen- 
tioned evidence (the accused ’a statement to the 
commanding officer) was so great, that it was 
impossible, at any rate highly improbable, that 
the jury was suhstantially inflaenced by that 
evidence. Therefore, the fact that the^udge 
left the objectionable evidence for the considera- 
tion of the jury without any warning to dis« 
regard it did not justify the conclusion that 
there was any miscarriage of justice, substan- 
tial, grave or otherwise. 

Semhle .' —Whether it is highly improbable 
that evidence improperly admitted can have 
bad any influence on the verdict of the jury, 
the Appellate Crurt will be justified in refusing 
to interfere (c). Ibrahim Y. The King, 18 C.W. 

N. 705-16 Or. L. J. 326 = 23 Ind. Cas. 678 
(P.C.). 

IjOBD Chancellor, Lord Atkinson. 
LORD SHA.W, Lord Moulton and 
LORD SUMNER. 

References : — id) 40 I. A. 241, JR. (b) (1893) A, 

O. 346; 16 L. J.N.S. 752, P.; 10 A.O. 675, (18S5) 
12'A.O. 469 (1897), R, (c) (1894) A.C. 67 (1893). 
Considered^ 

Forest Act (Madras). 

See Mad. Act V op 1882. 

Further Enquiry. 

(1) Power to direct further enquiry when 
accused released. See GRIM. PRO. CODE. 
No. 323, 12 A.L J. 167. 

(2) Order for further enquiry when to be 
made. See GRIM. PRO. CODE, Nos. 327 and 
326, 15 Or. L.J. 1 and 16. 

Gambling. 

(1) Ring game — Whether game of mere skill 
—Meaning of ‘ mere * skill. See ACT IT OF 1867 
(Bengal Gambling), No. i, 15 Or. L.J. 276. 

(2) Gaming Materials found on premises — 
Presumption. See ACT III OF 1888 (MADRAS 
City Police), No. i, 16 Or, L.J. 408. 

Gambling Act. 

See ACT III OF 1867. 

See BEN. ACT II OF 1867. 

* See BOM. ACT III OP 1866. 

See BUR. ACT I OP lg99. 

Gazette. 

Proclaimed ofiender — Publication in Crimi- 
nal Intelligence Gazette whether sufficient 
notice. Bee PENAL CODE, No. 66. 15 Or. L J. 
349. 

General Clauses Act. 

See ACT X OF 1897. 

^^uardlaiis and Wards Act. 

See Aot Tllf OP 1890, 

11 Or. 


Hbokney Carriage. ^ 

Refusal of driver to ply for hire— Liability of 
driver and owner. See ACT XIV OP 1879 
(Hackney OARRiifGBS), No, l, 15 Or. LJ. 
652. 

Hackney Carriages Act. 

See ACT XIV of 1879. 

High Court. 

(1) Small Cause Court directing proseoution 
of a person under 8. 476, Orim. Pro. Odde — 
Powers of High Court aoting as a Criminal 
Court in revision. Bee CRIM. PRO. CODE, 
No. 356, 17 Q.O. 25. 

(2) Temporary orders in urgent oases of nui- 
sance— Permanent injunction— Interference of 
High Court. See GRIM. PRO. CODE, No, 88, 
(1914) M W.N. 169. 

(3) Appeal against conviction— High Court’s 
power to alter the finding and enhance sentence. 
See Grim Pro. Code, No. 303, 37 M. 119. 

(4) High Court— Power of interference with 
order for restoration of property by lower 
Courts. See CRIM. PRO. CODE, No. 312, 16 
Or. L.J. 184. 

(5) Revision — High Court — Order of Subor- 
dinate Courts granting sanction under S. 195, 
Orim. Pro. Code— Discretion of such Courts— 
Interference — Not to be claimed as matter of 
right - Grounds of interference — Third appeal 
to High Court in sanction oases when allow- 
able. See Grim. Pro. Code, No. 178, 26 M.L, 
J. 486. 

High CouFt (Allahabad). 

Appointment of sixth Judge to the High 
Court— Constitution of the High Court. See* 
Letters Patent (N.W.P.), No. l, 12 A.L.J. 
231. 

Hindu Law (General). 

Kumhars in Punjab — Whether bound by 
Hindu Law. See Penal CODE, No, 106, 24 

P.W.R. 1914 (Or.). 

Hindu Law (Guardianship). 

Lawful guudian setting up adverse title to 
property of tne minor— Whether entitled to 
guardianship of the person of the minor. See 
Penal CODE, No. 100, 16 Cr. L.J. 640. 

Hire-purchase Agreement. 

(1) HirC^rchase agreement^lnstalments-^ 
Bent^ossession-^Sale of article kired-^ 
Penal Code, S, 408— Criminal br^h of 
trust. 

In a hire purchase agreement the^ hi ret is 
under no legal obligation to buy, but has an 
option either to return the article hired or to 
become its owner on payment in full, whereas 
the seller is bound to keep his offer open ; ft is 
not a sale within the meaning of S. 78 of the 
Contract Act, the hirer being merely a bailee. 

Therefore, where a hirer of a sewing machine 
without making payn^ents in full sells the 
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Hipe^porehase I greement-* [Concluded ) . • 

maohine. * he is guilty of criminal breach of 
trust. Maung Mpa Oyi v. Mg Fo Shwe, 15 
Or. L.J. 426=i24 Ind. Oas. 161»7 Bur. L. T. 
222 . 

HABTNOIiti, OFFG. O.J. and TWOMEY, J, 
References; — 8 Ind. Oas. 969=6 Tj.B.E. 20, 
Dis.; (1894) 2 Q.B. 262«63 L J.Q B. 677, F. 

Honorapy Magistrates. 

Settlement of difierenoes of opinion between. 
See ACT VIII of 1912(BENGAri, Behar.Orissa 
AND ASSAM Laws), No. 1, 19 0.L.J, 92. 

Husband and wife. 

(1) Order under S. 652, Grim. Fro. Code- 
Application for custody of wife — No allegation 
of girFs wish in oomplaint— Order of restoring 
wife passed without inquiry — Legality— 
Bemedy of complainant. Bee GRIM. Pro. 
Code. No. 421. 16 Or. L. J. 712, 

Immoyeable Property. 

Doors whether immoveable property. See 
ACT V OF 1884 (Madras Local Boards), 
No. 1, 16 M.L.T. 429, 

Imprisonment. 

Sentence of, to take eSeot in continuation of 
a period which accused is undergoing in default 
of security— Legality. See SENTENCE, No. 4, 
(1914) M.W.N. 600, 

Inoorae Tai. 

(1) Collector assessing income tax whether 
Government— Assessing income tax on the 
profits of lotteries whether tantamount to 
authorisation of the lotteries. See PENAL 
CODE, No. 1-a, 16 Or. L,J. 243. 

^Income-Tax Act. 

See ACT II OF 1886, 

Income-tax Collector. 

Perjury and forgery committed before — 
lnoome«t ax Collector whether a Court— Sanc- 
tion to prosecute. See GRIM. PRO, CODE, 
No. 175,16 Bom. L.B. 446. 

insanity. 

Of aooused— Pfea of —When valid. See ACT 
X OF 1873 (Oaths), No. l, 16 Cr. L J. 161. 

Iniolvant. 

Unadjudioated iusolvent— Reoeiving property 
from him — Not reoeiving; stolen property— No 
ofience. See PENAL CODE. No, 132. 8 S.L.R. 
66 . 

Inyentions and Designs Act. ^ 

Bee ACT II OF 1911. 

Joint ^||al. 

(IVTi^al for more than one ofience— Same 
transaotioD— 'Separate ofieuoes committed on a 
difierent day being part of the same transaotion. 
Bee Obim. Pbo. Code, No. 214, 19 O.W.N. 
18L 

(2) Legality ol*^Seyera] ofienoes whether 
forming the |isme transaotion —Test. See 
fSNAL CODE, Not 161, 17 0.0. 270. 


Joint TeM-^lOoneluded). 

(8) Two accused tried jointly for one ofienoe 
—Power of appellatelCloart to oonviot one of 
them of difierent ofienoe. See CriM, Pbo. 
Code, No. 208, 16 Or. L. J. 660. 

(i) Trespass and on ejection assembling men 
to force entry, whether part of some transao- 
tion-^oint trial whether legal. See OBIM. 
PBO. CODE, No. 221, 16 Or. L.J. 695. 

Judgment. 

Repugnancy in — Oonviotiou if can be set 
aside on such ground — Tendency of modern 
legislation. See PENAL CODE, No. 118, 18 
O.W.N. 498. 

Judicial Officers. 

Powers of Executive or Judicial officers from 
what source derived. See MAGISTRATE, No. 1, 
17 0.0. 263. 

Judicial Proceedings. 

Enquiry by Registrar pf the Presidency 
Small Cause Court as to proper service of sum- 
mons if Judicial proceedings— Sanction to 
prosecute for false personation in service of 
summons. See OBIM. PBO. OODE, No. 159, 18 
O.W.N. 1323. 

Jurisdiction. 

(1) Jurisdiction — Bhatinda Railway Station 
•^Offence committed in — Proper Court to 
try — Ferozepur and Hiasar Courts — Exclu- 
sive jurisdiction of Ferceepur Courts^ Ap- 
peal-^ Political Agent of Phulkian and 
Bhawalpur — Proper appellate forum, 

Aooording to the Government of India Noti- 
fication No. 615, I-B dated the 17th March 
1913, the Courts of Hissar District and those 
of Ferozepur have oonourrent jurisdiotion over 
the Bhatinda Railway Station under its ol. (3), 
and trial by neither of cases ocourring there 
oan be said to be illegal. 

The arrangement being inconvenient, the 
Chief Court directed that, for the purposes of 
the notification, the Bhatinda ]|ailway Station 
be in future, deemed to be part of the North- 
Western Railway system, and that the Feroze- 
pur Courts shall exercise jurisdiotion there and 
not the Hissar Courts. 

Held also that, under the notifications Nos. 
616 I-B, and 516 I-B, the appeal lies to the 
Political Agent for the Phulkian States and 
Bhawalpur. Ram Lai y. Grown, 7 P.R. 1914 
(Cr.)»14l P L.R. 1914«16 Or. L.J. 660-24 
Ind. Oas. 968. 

JOHNSTONE, J. 

(2) Jurisdiction-^^Oriminal breach of trust — 
Cheating Offence f^mmitted and complete 
id. 

The oomplainant received a letter from 
Oalouttafrom a firm there whidh oaused him to 
order goods of this firm and to send currency 
notes by registered cover which was handed 
over to the Post Office at Horadabad. The goods 
proved to be worthless, whereupon the com- 
plainant lodged a oomtHiint *at Moradabad 
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jarlsdletloii*-(Cone2i/dled). 

oharging the aooused with oheating and oriminal 
breach of trust. Held, the offence of cheat- 
ing, if at all committed, was completed at 
Moradabad» and the Magistrate of Moradabad 
bad jurisdiction to try the complaint. Held, 
farther, ^that the Courts at Moradabad had no 
jarisdiotion to try the offence of criminal breach 
of trust which was committed, ff at all, at 
Calcutta. Yusuf Jkli y. Wahajuddin, A.L. 
J. 1022«16 Or. L. J. 719-26 Ind. Cas. 167. 

PIGGOTT, J. 

(3) Oriminal breach of trust — Offence where 
deemed to have been committed— Jurisdiction. 
See PENAL CODE, No. 123, (1914) M. W. N. 
894. 

(4) Aooused sentenced by Magistrate under 
two offences, one of which was exclusively 
triable by Court of Sessions*— Sentence under 
each offence not speoiffed— Objection as to 
irregularity and jarisdiotion verbally taken for 
first time before High Court— Apportionment of 
a^ggi^sgate sentence— Setting aside of conviction 
and sentence. See CONFESSION, No. 1, 15 Or. 
L.J. 502. 

(5) Theft within British territory — Batention 
of stolen articles outside British territory— 
British Courts if have jurisdiction to try accus- 
ed for such retention of stolen articles. See 
Grim. Pro. Code, No. i 40, 18 O.W.N. ii78. 

(6) Acts amounting to abduction— Committal 
in Native State — Trial by British Indian Courts 
—No jurisdiction— Repetition of the acts in 
British India— Jurisdiction to try. See PENAL 
CODE, No. 103, 7 8.L R. 128. 

Jury. 

(1) Unanimous verdiot. due to misdirection, 
of acquittal on charge of rioting, agreed to by 
Judge— Verdiot of guilty of grievous hurt not 
charged— Power of High Court, on reference, 
to re-consider charge of rioting. SeeOBIM. Pro. 
Code, No. 265, 18 C.W N. 668. 

(2) Proceeding under S. 133, Grim. Pro. 
Code — Function of. — See GRIM. PRO. CODE, 
No. 80. 19 C.LJ. 631. 

’ (3) Juror discharged — New juror added — 
Fresh trial. See Crim. PRO. CODE. No. 266, 
12 A.L.J. 802. 

(4) Jury— Verdiot— No power to put ques- 
tions under 8. 803, Orim. Pro. Code — Proper 
course for Sessions Judge — Submission to High 
Court. See CBIM. PRO. CODE, No. 260.u, 7 
L.B.R. 140. 

(5) Verdict of not guilty on charge of cons- 
piracy in favour of oo-acoused at previous trial 
—Effect on accused in supplementary trial on 
charge under Ss. 84, 307, l.P.C.— Repugnancy 
in verdiot of Jury— Bffejt — Weight to be attach- 
ed to opinion of Judge and Jury. See PENAL 
Code, No. lO, 18 O.W.N. 580. 

(6) Judge’s right to state his own views with- 
out withdrawing case from the Jury— Miadireo-. 
tion to Jury when sufficient foe interference by 
Privy Counoil. See PENAL CODE, No. 164, 
18 G.W.N. 785. 

Bee MlBOimOTXON TO JUBY« 


Harens. 

Law relating to marriage among Karens. 
See BUDDHIST LAW (MARRIAGE), No. 1, 15 
Or. L.J, 690. 

Landlord and Tenant. 

(1) Tenant in possession of paddy— Conviotlon 
for theft— Legality. Ses PENAL CODE, No. Ill, 
(1914) M.W.N. 106. 

(2) Tree on tenant’s holding— Severance by 
action of wind— Malguzar trying to remove the 
tree — Obstruction by tenant — Malguzar’s right 
of private defence. See PENAL CODE, No. 21, 
10 N.L.R. 88. 

(3) Trees — Theft — ^Possession of tenant— 
Exclusive or joint. See PENAL CODE, No. 114, 
(1914) M.W.N. 488. 

(4) Tenant cutting trees on jirayati land after 
execution of Kadapa— No theft, See PENAL 
Code, No. 4, 15 Cr. L J. 586. 

Land Revenue Code Act. 

See BOM. ACT V OP 1879. 

Legal Practitioners Act. 

See ACT XVlll OP 1979. 

Legal Representative. 

Legal representative— Necessity to be brought 
on record— Criminal prooeedings. See ORIM* 
PRO. CODE, No. 97, 16 M.L.T. 248. 

Letters Patent. 

1. — Calcutta, 

2. — Madras. 

3. — N.-W. Provinces. 

1,— Calcutta. ^ 

(1) 01, 10— Proceeding under— Attorney pro- 
ceeded against making affidavit— Alleged false 
statements— Public prosecutor applying for 
sanotioD to prosecute— What Bench to give 
sanction. See GRIM. PRO, CODE, No. 155, 15 
Or. L.J. 49. 

(2) Cls, 10, 39— Civ. Pro. Code, 
1908, S. 114, 0. XLVII, r. 1-Crim. Pro. 
Code, S, 195— Order o/ High Court — Dis- 
ciplinary jurisdiction--- High CourVs power 
to grant ^leave to appeal to Privy Council 
against order undir cl* 10 of Letters Patent 
—Privy Council, appeal to-- Public Prose- 
cutor of Calcutta^— Order granting leave to 
appeal whether may he reviewed at instance 
of Public Prosecutor* 

01, 39 of the Letters Patent empowers the 
High Court to declare the ff (mess of an appeal 
to the Privy Council in any matter not being of 
oriminal jarisdiotion, if it is a ffnal judgment, 
decree or order of the Court made on appeal or 
in the exeroise of original jarisdiotion, A pro- 
oeeding under dl. 10 of ttw Letters Patent^ 
under whidh the High Court is empowered to 
deal with professioDal miamduet, does not fall 
under any of the jarisdiotion speoiffed in the 
Letters Patent, and, therefore, is not governed 
by ol. 89. 
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Letters Patent— [Concluded), ^ 

i. —Calcutta— ( Concluded) • 

Therefore, no leave to appeal to the Privy 
Oounoil can bo given by ‘the High Court in 
Buoh a proceeding. 

Where the High Oourt, in a proceeding under 
ol» 10 of the Letters Patent, has granted sanction 
to the Public Prosecutor to prosecute an 
Attorney for alleged perjury, the High Court 
cannot, under ol. 39 of the Letters Patent, 
grant leave to the Attorney to appeal to the 
Privy Council against the order of the High 
Court. 

Where such a sanction was granted to the 
Public Prosecutor, and under some misconcep- 
tion the High Court granted leave to the 
Attorney to appeal to the Privy Council : 

Eeldt that the order granting leave was 
clearly an order affecting the authority which 
the Public Prosecutor had under the sanction 
to prosecute the Attorney, and an application 
for review of the order of the High Court was 
maintainable at the instance of the Public 
Prosecutor. Mr. Hume v. Poresh Ghandra 
OhoBh, 15 Cr. L. L 52»22 Ind. Gas. 324 = 41 
0. 734. 

IMAM and CHAPMAN, JJ. 

2.— Madras. 

Cls. 89, 11, 12, 13 — Deputy Collector acting 
as Income Tax Officer— Order sanctioning pro^ 
seeution for offence under 8. 193, J.PjO., by such 
officer— Order of High Court refusing to quash 
the order by writ of certiorari— Afo appeal to 
Privy Council, la re Nataraja Iyer, 14 M.L. 
T. 421 = 25 M.L.J. 565 = 14 Or. L.J. 656 = 21 
}nd. Gas. 697* See Final Part, 1913, Col. 148. 

— 8.— N . - W. Prov inceB. 

Letters Patent^ 24, 25 ViU 0. 194, S, 16— 
Constitution of Court— Appointment of the 
sixth Judge to the High Court for N, W.P, — 
Practice — Conviction on evidence similar 
to that given in another case— Appeal from 
acquittal. 

It was perfectly competent by Letters Patent 
to appoint a sixth Judge lo the High Court of 
Judicature for the North-Western Provinces 
and it is a properly constituted High Oourt. 

Where three persons were charged of the 
same offence on the same facts, and two of 
thein. who were found, were tried and oonviot- 
ed, the case ofilbe third, when found, should 
be heard and decided altogether irrespeotive of 
the fact that there had been a previous trial 
aud conviction upheld by the High Court 
aigaiiist tho other accused. 

(I^ete is no distinction between the right of 
aippeal against an acquittal aud a right* of 
appeal against a conviction. King-Emperor y. 
Qhitve, 18 A*L.J. 281-86 A. 168-16 Or. L. J. 
200-22 Ind. Oas. 984. 

' BlOHABOg, C J^ 

Befermm 469, Appr,; 16 A. 212, JR. 


Limitation Act (1008). 

(1) Not applicable to applications under 
S. 196 (6), Crim. Pro. Code. See OaiM. PBO. 
CODE, No. 172. 8 S. L. B. 49. 

(2) S. 6— Applicability. Bee ACT I OF 1910 
(PBBSS), No. 9, 126 P.L.B. 1914. 

Local Boards Act (Madrae). 

See MAD.*ACT V'op 1884. 

Local Enquiry, 

JurisdiotioD of Court to order local enquiry 
by pleader in the nature of Commission in a 
civil case. See CRIM PRO. CODE, No. 186, 18 
O.W.N. 399. 

Local Self-Oovernment Act (Bengal). 

See Beng, act III OF 1885. 

Lotteries. 

(1) AsBeBBing income-tax on the profits of 
lotteries whether tantamount to authorization 
of the—. See PENAL CODE*, No 1-a, 16 Gr.L, 
J, 243. 

(2) Dishonestly obtaining lottery price — 
Offence — Chief Oourt in revision ordering person 
receiving prize to refund it to lottery officials — 
Magistrate directed to recover it in manner 
provided for recovering fines. See PENAL 
CODE, No. 6, 16 Or. L.J. 556. 

Magsltrate. 

(1) Order passed by a District Magistrate in 
the absence of statutory authority ^ effect of 
— Power of Magistrate to do an act^ where 
to be derived frojn. 

Held, that an order passed by a District 
Magistrate oannot be supported as an executive 
order in the absence of any Statutory authority 
which would justify the making of it. 

The authority of every Magistrate to do any 
act as Magistrate or as Collector, if such author* 
ity exists, must ultimately be found in the 
powers conferred by Parliament. The imme- 
diate power may be an exeoutiws order of the 
Looal Administration, but the power of the 
Local Administration to make an order must 
be derived either direotl}' or indirectly, from 
Parliament and it is a mistake to assume that 
because an officer is an Executive Officer or a 
J udioial Officer, he has any power to interfere 
with private or public persons which oannot be 
derived from a lawful origin. Gouhar (Musam- 
mat)y. King-Emperor through Ramauaud. 17 
O.O. 263 = 15 Or. L.J. 6fc8 = 26 tnd. Oas. 996. 

Lindsay, j.c. 

(2) Magistrate becoming Chairman of Manioi- 
pal Board— Transfer of *oa8e— Jurisdiction as 
Magistrate, See CRIM. PBO, CODE, No. .409, 
12 A.L.J. 890. 

(3) Order under S, 146(2), Otlm, Pro. Code-!- 
Magistrate's authority to retain property after 
Oivil Court determines the rights of the parties. * 
See Grim, Pro, Code, No. 117, 16 (Jr. ml, 
600. ■ 
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M a^istrata— (Conc^Mde^) . 

(4) JuriBdiotion of Magistrate to summoa 
peisobs not named in the oomplaint. See 
CBIM. PBO. Code. No. 2, 18 aW.N. 921. 

(5) Powers of District Magistrate to distribute 
work — District Magistrate cannot delegate his 
powers.* See Obim. Pro. OODE. No. 9, 12 A. 
L.J.803. 

(6) Magistrate on leave and outside jurisdic- 
tion whether a Magistrate.” See EVIDENCE 
ACT, No. 6. 8 P.W.R 1914 (Or.). 

(7) Magistrate cannot be both Judge and a 
delegate of the prosecutor — Trial by Magis- 
trate-Evidence recorded on order of officer 
initiating prosecution— Conviction baaed there- 
on— Legality. See Trial, No. 1, 7 S.L.B. 82. 

Mahomedan Lav (Divorce). 

Order under S. 488, Crim. Pro. Code— Main- 
tenance allowance paid by a Mahomedan— 
Edeot of subsequent divorce. Sea ORIM. PRO. 
COD*, No. 864, 17 G O. 260. 

Maintenance. ^ 

Maintenance — Husband and wife — When 
wife is entitled to be maintained by living 
seperaie from him — Rate when may be 
reduced, 

Held^ that, where the breach between hus- 
band and wife is irremediable and it is quite 
impossible for the latter to return to the former 
after many years’ separation without leading 
to fresh trouble and dispute, she is entitled to 
maintenance by living separate from hvm. 

Heldf also, that the rate of maintenance 
should be reduced when the huband’s income 
falls down. Nlhan Kaur v. Sardar Bhagwan 
Singh, 26 P.W.R. 1914 (Or.) « 170 P.L.R. 1914 
-15 Gr.L.J. 654-24 Ind. Cas. 962. 
KENSINGTON, O.J. 

Master and Servant. 

(1) Coolies engaged by employer— Discovery 
by them of treasure in the course of performance 
of their work— (Treasure removed by employer 
-^Liability of coolies as 'finders' of the trea- 
sure, See ACT VI OF 1878 (TREASURE 
Trove). No. l, 27 M.L.J. 477. 

(2) Servant’s possession whether master’s. 
See ACT IX OP 1890 (RAILWAYS), No, 1, 
(1914) M.W N. 124. 

(8) Charge Egi^ainst both coachman and owner 
whether illegal. See ACT XI OF 1890 (PRE- 
VENTION OF CRUBLTY*>ro ANIMALS). No. 1, 
16 Or.L.J. 695. 

Medical practitioner. 

(1) Medical practitioner putting brandy into 
medicine and selling it to a patient whether 
guilty under the Exclise Act. See ACT XII 
OF 1896 (Excise), No. 6-a, 83 P. R. 1914. 
(Cr.), 

Mereliandlee MarkB lot. 

i^AOHMV tF 188?i 


Misdirection to JurF. 

(1) Trial by Jury '^Misdirection vfl charge to 
Jury —Questions of fact, Judge* s expression of 
opinion in dogmatic and unqt^lified termer 
Material evidence, omission to refer to— Oondi- 
tions precedent to using certain evidence and 
drawing adverse inference against accu*sed, omis* 
Sion to point out -Absconding not incompatible 
with innocence, omission to point oui'^-Betrial 
by a new Judge, Of el Mollah Y, The King- 
Emperor, 18 O.W.N. 180-15 Or. L.J. 147- 
22 Ind. Cas. 723. See Final Part, 1913, Ool. 161. 

(2) Trial by Jury Sessions Judge explaining 
away a fact— Explanation at variance with 
evidence — Misdirection — Illegality, Subbit 
Tevan, 14 M.L.T. 442-14 Or. L.J. 623-21 
Ind. Cas. 671. Sae Pinal Part, 1913, Ool. 161. 

(3) What amounts to— .See CBIM. PRO. 
CODE, No. 259. 7 Bur. L.T. 20. 

(4) Miadirectiou on matter of small import- 
ance if a ground for reversal of judgment. See 
Foreign Jurisdiction Act (1890), No. 1, 
18 O.W.N. 706. 

Misjoinder. 

Charges, misjoinder of — Joint trial — 
Objection^ takm for the first time in the 
High Court, whether can be allowed. 

An objection as to misjoinder of obarges, 
although not taken in either of the lower 
Courts, can for the first time be taken in the 
High Court, and such an objection being a fatal 
one, there must be a proper re-trial of the ac- 
cused. Shyambar Koyal v. The King-Em- 
peror. 19 O.L.J. 633-16 Or. L J. 472-24 
Ind. Cas. 352. 

HOLMWOOD and SHARPUDDIN, JJ. 
Reference : — 25 M, 61, F, 

Mortgage. 

Mortgagee cutting trees to repair mortgag- 
ed premises whether guilty of misohiet. See 
PENAL CODE, No. 146, 16 Or. L.J. 290, 

Motor Vehicles Act. 

See N.W.P. ACT II OP 1911. 

Municipal Act (Calcutta). 

See Ben. ACT III OF 1899, 

See Mad. Act ill fP 1904. 

See PUNJ, Act III OF 1911. 

Municipal Election. ^ 

. Application to Presidency Magistrate by 
counter-petitioner to deolare that the inclusion 
of the petitioner as a candidate for the Munici- 
pal election by the President of the Madras 
Corporation was illegal— Order of Presidency 
Magistrate allowing the application— Revision 
whether lies. Bee ACT III OP 190^ (MADRAS 
City municipal), No. 2, 16 M L.T. 128. 

Manicipalities Act (U.P .), 

See N.W.P. ACT I ol 1900, 
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Munieipality* * 

Magistrate beoomiQg obainnan of Manioipal 
Boatd— Transfer of case — Jurisdiotion as 
M^istrate. Bee Obim. Pbo. CODE, No. 409, 
19 A.L.J. 890. • 

Mopaep. * 

(1) Murder — Circumstantial evidence — No 
direct evidence^Conviction, 

In a case of murder when there is no direct 
evidence and the prosecution case is based 
purely on oiroumstantial evidence, such oonsi' 
derations would be entitled to weight if the 
question were between this and an alternative 
eiplanation of the deceased’s death, or if there 
were ground for suspicion of any person other 
than the accused. Where the evidence points 
to the accused alone and admits of no reason- 
able doubt, the accused can rightly be convict- 
ed. Mohammad Khasim v. Emperor, (1914) 
M.W.N. 718. 

OLDPIEDD, J. 

(2) Practice — Witness improving on his former 
statement — Evidence — Colouring matter 
of blood on cloths and nail parings of an 
accused — Murder . 

Heldt that it is very unsafe to rely upon a 
witness who materially improves on his former 
statement. 

Eeldt also, that, in the absence of reasonable 
proof of guilt, the presence of colouring matter 
of blood on certain articles of clothing of a per- 
son accused of murder or of mammalian blood 
on his nail parings is not of much consequence 
and can be explained in various ways. Eadlr 
and Ram y. The Crown. 43 P.W.R. 1914 (Cr.). 

• JOHNSTONE and SCOTT-SMITH. JJ. 

(8) Murder-^Circumstantial evidence — Un- 
satisfactory evidence of the identification of 
body, ' 

Held, that a oonviction of murder oannot be 
sustained where the only oiroumstantial evid- 
ence against the accused was that the deceased 
was seized by the accused and the husband of 
the deceased in the read, placed on a camel, 
carried towards a canal in which her body was 
afterwards found completely dismembered ; 
especially when the evidence of identification 
of the body is unsatisfactory and there is no 
direct evidence connecting the accused with the 
oommission of the crime. Chuhar Singh v. 
The Crown, 4|^.W.R. 1914 (Cr.). 

Johnstone and Soott Smith, jj. 

{ 4 ) Murder— Evidence purely circumstantial 
-^Bpiitenbe of death or transportation for life — 
i^gaUty— Age of aocnsel also to be taken into 
account in imposing sentence. See ClBCUM- 
STANTiAD Evidence, No. i. 16M L.T. 636. 

Ratiire Btatei . 

Abduction— Acta amounting to — Commit- 
tal in Native State— Trial in British Indian ; 
Courts— No juriadiolion. See Penal Code, | 
No. 108 7S.£i,B.iM. 1 


Newspaper. 

Newspaper article ambiguous— Interpreta- 
tion. Sea Defamation, No. s, 15 Or. L J. 
566. 

Not guilty. 

Pleading * not guilty ’ and ' autrafois^aoquit * 
at one and the same time if proper— Plea of 
' not guilty*^ not rdoognizad by Indian Grim. 
Pro. Code. See Cbim. Pbo. CODE, No. 802, 
18 O.W.N. 723. 

Oaths Act. 

See Act X of 1873. 

Offeooe. 

What it inoludes. See EVIDENCE ACT, 
No. 84, iO P.R. 1914 (Or.). 

Opium Act, 

See ACT I OF 1878. 

Pardanashio Ladies. 

(1) Complaint by— Duty of Magistrate— 
Whether Complainant be examined by 
Commission. See CRIM. PBO. CODE, No. 154, 
16 Or. L.J. 348 

Pardon. 

Formal withdrawal and forfeiture of pardon 
if necessary before proceeding again t approver 
for original ofienoe. See CRIM, PRO. CODE 
No. 271, 19 O.W.N. 179. 

Patwari. 

Patwari making unauthorized entries in 
Revenue Registers— Offence — Intention. See 
PENAL CODE, No. 6, 26 P.R. 1914 (Or.). 

Penal Code. 

(1) 8. 1. Bee No. 103, infra, 

(1-a) Ss. 11, 34, 29i- A —Committee of club 
— Person—* Keeps** meaning of — Common 
object — Liability of members — Purpose, 
double^ effect of —Official acts— Presumption 
— Government, Collector assessing income- 
tax, whether— Assessing income-tax, whe- 
ther tantamount (o authorisation — ' Not 
authorised,* meaning of— Exception — Onus 
of proof— Evidence Act, 8s. 105, 114— 
Proposal -Drawing list, whether proposal. 

The members of the Committee of a club 
who exercise full control over club matters, 
inclusive of the premises, * keep * the premises 
of the olub within the meaning of that expres- 
sion as used in 8. 294- A, Penal Code. 

Where a bouse is kept ope# for a double pur- 
pose, vis., as an honest social* club for those 
who do not desire to play as well as for the 
purpose of gaming for those who desire to play, 
it is a bouse opened and,^ kept for the pur posh 
of gaming, and it is not neoessary to ehow that 
the house is used exclusively for the purpose of 
drawing a lottery (a). t< 

Where the common object it the keeping 
a place for the purpose of drawing a lottery 
not authorized by Government, adl who sngOkga 
in such an object are individually guilty ana 
can be prosecuted jointly Of se^raBy* 
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Peaal Code— (Continued). 

The presumption is that offioial aots are 
regularly performed. A Collector who is a 
Revenue offioer is not authorized to sanction 
a lottery, nor would the mere act of taking 
income-tax from the club on the profits of 
the lotteries constitute authorization. 

The words ^not authorized’ in B. jt94-A. Penal 
Code, mean no more and no less than ’unless 
authorized, or not having been authorized or 
without authority,* and are in the nature of 
an exception or proviso, and under S. 105 of 
the Evidence Act, the burden of proof lies on 
the accused to show that the lottery was 
authorized by Government (5). 

A drawing list which set out on the first 
page the list of the winners drawn on a certain 
day in the month of May, and on its back con- 
tained the description, “The sweep for June 
is now open. It will close on the 20th June 
1913. Settling day 23rd June 1913. All tickets 
musi be taken in the name of a member, etc.,” 
was held to be a proposal within the meaning 
of S. 294-A, Penal Code. Emperor y. A.J. 
Cooke, 15 Or. L J. 243»23 Ind. Cas. 195»7 
Bur. L.T. 187. 

HABTNOLL, Offg. O.J. and Ormond, j 

Be/erences (a) (188i) 13 Q.B.D. 505-53 
L.J.M.C, 16 =16 Oox. 0.0. 4S6-49 J.P.QO 
= 60 L.T. 808, jP. (6) 2 B. & Aid. 40= 106 Eog. 
Rep. 578 ; (1907) 1 K.B.D. 64 = 79 LJ.K.B. 
81=96 L.T. 197 = 71 J.P. 30=23 T L.B. 63 = 
518.J. 60, 9. ;(1902l 1 K.B.D. 640 = 71 L.J. 
K.B. 211 = 66 J,P. 217 = 60 W.B. 286 = 86 L.T. 
202 = 18 T.L.B. 284 = 20 Cox. C.G. 156, D. 

(2) 8s, 23, 379, 411 — Theft — Stolen property, 
receipt of — Guilty knowledge — Wrongful 
gain -"Wrongful loss'—lntmtion, criminal. 

The accused produced a Choukidar's birth 
register in a Court to prove the date of birth 
of a certain person and stated that the book 
was lent to him by the Ohoukidar. The 
Ohoukidar however denied this and the aooused 
was tried and convicted of the ofienoe under 
S. 411, I.P.O. • 

Held, that the oonviotion was illegal : — 
assuming that the faots were as found by the 
Magistrate, the aooused had not committed any 
ofienoe. A register of the kind in question 
had no intrinsic value, and even if the aooused 
person took it, it could not be supposed for a 
moment that he took it in order to gain the 
money value of the paper of which it was 
made, and, ther^lias attempt to achieve a 
wrongful gain or to cause wrongful loss within 
the meaning of S. 23, I.P.O. The fact that he 
produced the roister in a Court showed that 
there was no guilty knowlege on the part of the 
aooused. Qhuniv. The*0pown, 57 P.L.B. 1914 
= 19 P.W.R. 1914 (0r.)-15Cr. L.J. 522-24 
Ind. Oas. 834. ^ 

Johnstone, j. 

(8) 8s. ^8, Al$^Wrongful gmn and wrongful 
lans^ Acting fraudulently enr dishonestly. 

The accused was in charge of a mare belong- 
iug to 0, wlio bdb given: it to him for sale. One 


Eenal Coda^iOontinusd), ^ 

L made an ofier for the mare and insisted pm 
the ofier being coipmunioated to the owner • 
The aooused showed L a telegVam which the 
latter understood to have come* from 0 refusing 
the ofier. He thereupon raised tber ofier and 
purchased the mare. Subsequently he Institut- 
ed these proceedings against the aooused on the 
ground that deoeption was practised oU him, 
but, when he was examined, stated that he 
would have paid the same price had he known 
that the ms re belonged to the aooused. Held 
that no wrongful loss was caused to L within 
the meaning of 8. 23, Penal Code, by reason of 
the fact that be was induced to bid up to what 
be conidered to be the full value of the mare. 

Held also that, by merely placing before L 
the telegram which purported to have been 
received from 0, the accused could not be said 
to have acted fraudulently. G.W. Dick v. King- 
Emperor, 12 A L.J. 1258. 

PlGGOTT. J. 

(4) Ns. 24, 379— Ac/iwgr ^'dishonestly'' — 
Tenant cutting trees on jirayati land after 
execution of Kadaoa— TAs/f — Landlord's 
intent — Madras, Estates Land Act (I of 
1908), 8, 12. 

A tenant cutting trees standing on his own 
jirayati land and for which be has executed a 
kadapa, which gives the landlord only a claim 
for compensation for trees so out, cannot be 
said to be acting “ dishonei^tly ” within the 
meaning of 8. 24 of the Penal f'ode and is not 
guilty of theft, and the provisions of S. 12 of 
the Madras Estates Land Aot do not apply. 
Reddi Yerranna v. Emperor, 15 Or. L J. 566 
= 25 Ind. Oas. 338. * 

AYLINO and SEBBAGIBI AlYAS, JJ. 

(6) Ss. 24, 4t20-- Dishonestly obtaining lottery 
prize— Wrongful gain — Wrongful loss-^ 
Crtin. Pr 0 ‘ Code, Ss. 617, 545— 'Compen- 
sation — Refund— Revision, 

A person, who, by falsely pretending to be 
the winner of a lottery prize, dishonestly in* 
duces the lottery officials to pay the prize to him 
does not cause “wrongful loss ** to the rightful 
winner of the prize but oauses a “ wrongful 
gain “ to himself by obtaining by false pretence 
what he is “not l^ally entitled” to and, 
therefore, he acts “ dishonestly ’* within the 
meaning of S. 24, Penal Code, 

Where a complainant cannot recover sub- 
stantial compensation in a Civil Court, com- 
pensation cannot be awarded to him under 
cl.(&) of 8. 645, Crim. Pro. Code, but a sum may 
be awarded to him under cl. (a) of the eeotion 
to defray the expenses of the proseoution* 

The Chief Court, in the exercise of iiis revi- 
sional power, ordered, under 8. 517, Orim. Pro. 
Code, tbe appellnnt, who had reoeived money 
by false pretence from the lottery offioiala, to 
refund the money to the lottery offioialSf and 
directed the Magistrati t |0 recover it in tbf 
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maaxieir pto^ided lor the recovery of fiae. Nga 
Tba Yin Y. Bmperor, 15 Or. LJ. 656»^4 
lad. Gad. 963.* 

Twomby, j. 

(6) Ss.*24. 464, 466, m A-^Es&entials of 
offences under^Paiwari making unautho- 
rised entries in Revenue Register s-- Offence 
^Intention, 

Tha aoousod, a Patwari, v^as charged with 
having made unauthorized entries in the Kha- 
tauni^arial book and Jamabandi in regard to 
the Btatus of certain doness of land. The effect 
of those entries was to show the donees as 
malkan gabza, i.e., as proprietors of their hold- 
ing merely without any share in the shamilat, 
whereas previously they were shown as full 
proprietors. The deed under which those per- 
sons acquired their rights made no mention of 
the shamilai and it was a moot point of law as 
to whether a deed of gift not specifying the 
shamilai rights as going with the area gifted 
does or does not carry with it the rights in the 
shamilat. It w^s also found that the accused 
acted bona fide though in disregard of the 
Bevenue Buies. 

Held^ that it was not shown that the making 
of the entries was likely to deprive the donees 
of any right to which they were entitled or that 
he made the entries with intent to defraud or 
dishonestly within the meaning of 8. 24, T P.C. 
In other words there was no finding that he 
made a false document as defined in 8. 464 or 
that he fraudulently altered any book or 
register within the meaning of 8. 477- A, and 
that his conviction under those sections oannot 
be sustained. Muhammad Sirdar v. Grown, 
•26 P.B. 1914 (Or,). 

Scott-Smith, J. 

(7) B. 97 What proof necessary to raise 
presumption — Possession of wife or mistress ^ 
Effect. See ACT XII OF 1896 (EXCISE), 
No. 5. 97 P L.R. 1914. 

(8) Ss. 27, 141 — Servant's possession whether 
master’s— Use of force— Assertion of right — 
Not egalised. See IX OF 1890 (BAIL- 
WAYS), No. 1, (1914) M.W.N. 124. 

(9) S. 34 — See No. 1, supra and 81, infra 

(10) Ss, 34, 107— Crm. Pro. Code. Ss. 306, 
4B9 -^Quashing of proceedings— Verdict of 
not guilty on charge of conspiracy in favour 
of co-accu$ftd at previous trial— Effect on 
accused in supplementary trial on charge 
under 8,901, read with 8. 34, I.P O. — 
RioalHng of warrant after acquittal of co- 
accused— Jurisdiction of District Magistrate 

V to -usm fresh warrant on same materials— 
Vordict of jury— Repugnancy in, effect of. in 
Indian law — Opinion of Judge and jmy, 
weight ip be attached to— S, 94, I.P.C,— 
Neeissary elements in. 

In a pfdviOUS trial two persons were tried for 
liavtug oonapirof With on# B (against wjhom a 
ha4 who was nht be- 

ft^e the Ootirl)^ and two otdiei^B namo4 and 
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others unknown, to kill one M or to cause grie- 
vous hurt to him. They were acquitted by the 
unanimous verdict of the jury whereupon the 
warrant against B was reoalled, but eubse- 
quently the District Magistrate issued a fresh 
warrant against B and proceedinge werfstarted 
against him, under S. 307 read with 8. 84, 
I.P.O. 

Held, (on an application by B for the quash- 
ing of the proceedings) the District 

Magistrate had juiisdiction to take cognizance 
of the case and issue fresh warrant without 
further materials or enquiry, if he was of 
opinion that the evidence brought the accused 
within the purview of the law. 

As to the contention that the case for the 
prosecution in the previous trial being one of 
conspiracy between the accused then before the 
Court and the present accused and that charge 
having failed, the present proceeding ooula not 
go on : 

Held, agreeing with the view expressed in 
Romesh Chandra Bnnerjee v. The Emperor (18 
G.W.N, 498)— That the repugnancy in the ver- 
dict of a jury in India is not in itself sufficient 
to justify the quashing of a conviction ; and the 
technicalities which are borrowed from the 
English Law, and founded on ideas as to the 
sacred character of a verdict by a jury whose 
findings of fact are unknown, cannot be im- 
ported so as to give to verdicts of juries in India 
a character which by the express provisions of 
law does not attach to them. 

Where two of the accused at the previous 
trial were acquitted by the Judge agreeing with 
the jury on account of the evidence of their 
identification being weak. 

Held— thnt this did not affect the evidenoe 
of identification of the present accused even by 
the same witnesses, as the question of bis iden- 
tification was not before the jury at that trial. 

That, in the oiroumstanoes, wjsere the Judge 
had expressed a clear opinion and the jury had 
expressed none, the High Court ought not to 
interfere with the ordinary oourse of justice by 
quashing the proceedings against the present 
accused. 

In this country the opinion of the Judge is 
to be weighed by the High Court in exactly the 
same balance as tbe opinion of the jury. 

Section 94, 1.P.G., dues ndfinvolve abetment 
and therefore does not imply any oonspiraoy 
and does not require proof that any particular 
acoased was responsible for the oommission of 
the actual offence and l.be present prooeeding 
under 8. 307-84, I.P.C., could not be quashed 
on the ground that there was no suggestion at 
any staged the previous trials that any parti- 
oular accused was responsible lor the offenoe. 
Manlndra Chandra Ghaaa y. The KindBmpe- 
roff, TS O.W.N. 680-16 Or L.J. 402-41 0. 
754 «28 Ind. Gas. 1002. / 

HOriMWOOD ana ' 
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(11) Sa, 81, 802, 326-^O0mmoH int&ntion. 

The appellant and his companions went 

together to strike the deceased. The appellant 
was found to have inflicted only one injury out 
of three, all of which were contused wounds 
caused by blunt weapons. One was on* the left 
eye and was slight ; the second on the nose and 
dangerous to life but could 1)9 cured ; and the 
3rd' on the pacietal bone which fractured the 
skull was necessarily fatal. The appellant 
stated that he inflicted one blow with a light 
cane. 

Held, that it would not be safe to assume 
that the common act intended by all the assail- 
ants was more than to cause grievous hurt. 
Nga Ba E v. Kiog-Emperor, 15 Gr.L.J. 484 » 
24 lad. Oas. 572. 

OBMOND, J. 

(12) Ss. 37, 302, 325— Mttrdsr— ^ numhar of 
persons acting in concert — Assault by Lathis by 
all of them-- Death caused by a number of blows 
— Attach^ single and indivisible — Liability of 
each for murder* Kiog-Emperor^. Ram Newaz, 
11 A.L.J. 804«35A. 606=14 Or- L J. 615 = 
21 Ind. Oas. 663. See Final Part, 1913, Ool. 
156. 

(12 a) S. 40. See No. 18, infra, 

(12-6) 8. 52. See No. 164, infra. 

(13) Ss, 62, 191 and 193 — Perjury— False 
verification — Statement made, believed to be 
true — “ Good faith*'' 

A man cannot be convicted of perjury for 
having acted rashly and credulously and having 
failed to make reasonable enquiry with regard 
to the facts alleged by him to be true. It must 
be found that be made some statement which 
he knew or believed to be false or which he did 
not believe to be true. This flnding should be 
arrived at independently of the defloition of 
good faith in S. 52 of the Code. Mohammad 
Ishaq V. Kiag-Emperor, 12 A.L.J. 550 = 36 A. 
362 = 15 Or, L.J. 579 = 25 Ind. Cas. 331. 
PlGGOTT,«J. 

(14) S. -‘Forfeiture of j^roperty — Crimes 
against the State or affecting public safety, 

8. 62, Penal Code, dealing with forfeiture of 
property in respect of certain oflenders, should 
generally be applied in cases of crimes against 
the State or afleoting the safety of the public. 
Gaya Ppasad v. Klog Emperor, 12 A.Ii.J. 760 
= 86A.896«16 9r. L J.606 = 25 Ind. Oas. 618. 
BAFIQUE aJIPlGGOTT, JJ. 

(14-a) 8. 71. See No. 141, infra. 

(15) 80 72, 802, 201 — Crim* Pro* Code% 
Ss. 236, 367 {d)—Doub4 as to guilt of accused in 
regard to one of the offences — Alternative convic- 
tions— ‘Legality— Benefit Of doubt to be given* 
Partapa y. Gronyii, 11 P.B. 1913 (Cr.) = l4 Or. 
L^. 664 = 21 Ind. Cas. 904 = 271 P.L.R. 1914. 
See Final Part, 1913, Col. 157. 

(18) S. 75— Enhancing punishment—- Bele- 
vanoy of previous oonvietion. Bee Eyidbboe 
AOT t No, 82, l6 Bom* E3* 984, 

xaor, . 


Penal Code*^(Oonfini«edf). ^ 

417} S*. 76, 379. OrWi. Pro. Oodt, S. 666^ 
Previous conviction — Subsequent conviction 
for technical thdft, • 

Held, that, whether a person is found techni- 
cally guilty of theft, it is absurd to treat this 
ofidnoe more seriously with reference to 8. 76,. 
I.P.O., or to make his conviction of such a tri- 
fling offence the occasion for a long period of 
Poli'^e supervision under 8. 666, Crim. Fro. 
Code. 

The sentence of 7 years’ rigorous imprison- 
ment was reduced to six months, and the order 
under S. 566, Crim. Pro. Code, was also set 
aside. Jowahir Singh y. Crown, 3 P.W.R. 
1914 (Cr.) = 4 P.Ii.K. 1914 = 15 Or. L.J. 188 = 22 
Ind. Cas. 759. 

Kensington, j. 

(18) Ss. 79, 40 — Applicability to offence under 
Forest Act— Accused's belief that he teas' 
justified in his act — Effect, 

The principle of 8. 79, Penal Code, should 
not be applied to an offence created by the 
Forest Act for the protection of the Government 
revenue and of property belonging to Govern- 
ment. S. 79 itself cannot apply, as the d^floi- 
tion of olience in 8. 40, I.P.O , covers only a 
’thing made punishable’ by the Penal Code, 
except when the word is used in certain section 
which do not include 8. 79. 

The belief of the accused that he was justi- 
fled in his act cannot exculpate him from 
punishment for any of the offences created by 
8. 21 of the Madras Forest Act. In re Lewis, 
16M.L.T. 124 = 15 Or. L. J. 171 = 22 Ind. Oas, 
747. 

Sadastva Iyeb, j. 

References : —9 M.L T. 216, F*; 14 Bom L.B * 
365, Diss* 

(19) Ss. 90, S66—Gift of the offence of kidnap- 
ping— Consent obtained on misrepresentation — 
Effect-Scope of expression “ under misconcep- 
tion of fact " in S* 90, I.P.C* — Misrepresenta- 
tion as to intention of a person is a misrepresen- 
tation of fact within 8* 3, Evidence Act— Con- 
sent obtained by coercion or fraud — Effect in 
Civil and Criminal law. Re K. Jaladu, 86 
M. 463 = 22 Ind. Cas. 168 = 16 Or. L,J. 24. 
See Final Part, 1913, Ool. 161. 

(20) Ss. 96, 604, 361 — Acts causing slight 
harm — Abuse — Ejecting a trespasser from the 
pleader's room after warnirbg. Emperor y, 
Moro Balvant Marathe, 15 Bom. L.B. 1089 
= 2 Bom. Or. 0. 168 = 16 Or. L.J. 14 = 22 Ind. 
Cas. 158. See Final Part, 1918, Ool. 162. 

(21) S, 9B—l'ree on tenant's holding— Sever- 
ance by wind's action— Malguaar trying to 
remove the tree- Obstruction by tenant^ 

• — Malguzar using trivial force in* defence of 
his rights over it— No offence— Bight cf pri- 
vate defence— Existence of * 

Where a tenant did not object to the Jfafgu- 
ear entering upon the land, ^t to the removal 
of a tree growiiig thereon after ita severance 
from the ground by th^ action q! tbo win4 
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where the Malgmar used force not more than 
what is justified by law, to protect his rights 
over the Dree, hiBldt that the MalguMor did not 
oofttinit any ofienoe* 

The Malgmar as owner of the tree bad, under 
8. 98 of the Penal Code, a right of private 
defence against the tenant, when the latter 
attempted to remove the tree by cutting it and 
stocking with a view to appropriating it for 
himself. The aot of the tenant would amount 
to theft, though, if put on his trial, he would 
have been acquitted on the ground that he had 
no dishonest intention, he having acted under a 
bona fid$ claim of right. Pado y. Bmperop, 
10 N.L.B. d8»15 Cx. L.J. 862«23 Ind. Oas. 
704. 

MITTBA, A.J.O. 

(21*a) 8. 99, See No. 93, infra. 

' (91-b) 88. 99, 100 — Bight of private defence 
of person-^PUa need not be set up when 
shown by circumstances — Bight, when to be 
exerdsed-^Persons aiding in such defence^ 
whether commit offence. 

If the oiroumstanoea show that the right of 
private defence was legitimately exercised, the 
Court should take it into consideration even 
though self-defence was not specifically 
pleaded (a). 

Where danger to the parson of the accueed 
was imminent and where the evidence shows 
that be had no time to seek the aid of the 
public authorities : 

Held that he was entitled to use all force 
necessary to repel the attack, even to the extent 
of firing a gun at his assailanns. Such acts for 
repelling the attack do cot amount to a 
criminal ofienoe, nor are the persons aiding him 
in such acts, guilty of being members of an 
unlawful assembly (6), In re Pachal Oounden, 
16 Or. L.J. 710»26 Ind. Gas, 168. 

Kumabasawmy Sastbi. j. 

References: --(a) 16 Ind. Cas. 310«(1912) 
M.W.N. 404 » 18 Or. L.J. 470=11 M.L.T. 
261, B. (6) 20 Ind. Oas. 140= 14 Or. L.J. 880 
= 41 0. 43 ; 24 0. 696-1 C.W.N. 423 ; 4 Ind. 
Oas. 19 - 36 0. 866=13 C.W.N. 80 = 10 Or. L. 
J. 471, F. 

(22) Ss» 99, 100, HOi-^Right of private defence 
of person and property, when arisea^Party 
in poeeession-- Attempt to di$poe8e8a~-Use of 
force — Death eoused^Liability of p^rty in 
poseeseim. 

Per Wallis, J.— When some people, though 
in paaoeful and lawful possession of property, 
go armed and, on their opponents appearing, 
Stab some of them to death and infiiol injuries 
bn others, they are required to disohai^e the 
cniis which the law throws on them of showfug 
that they aoted in self-defence and inflicted no 
more injuries than were necessary for this 
purpose. 

Pet Bodasim^l^ the rikht of 

priimte defence of it is difficult 

to dii^iiiguiBh be^^ Tight of ^ivate 
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defenoe of property and the right of private 
defence of the person in oases where the prose- 
oulion party comes upon the land in possession 
of the accused not only to deprive them of their 
property but also to violently attack ^em if 
they tried to defend their possession byloroe. 

Where, tlferefore,' the prosecution partly 
comes with the war ories of ** Kobali ’* and 
' Kona * and armed with sticks oapabie of 
oansing grievous hurts, the right of private 
defenoe of person arises almost simultaneously 
with the right of private defenoe of property, 
and the accused party is justified even in caus- 
ing the death of the members of their oppo- 
nents* party till the latter party gives up the 
figbt. 

Per Aylingt J.— Where the acouacd were in 
possession of the disputed land and the affray 
originated from the prosecution party trespass- 
ing upon it and obstructing the accused party 
from ploughing it, the accused’s party is en- 
titled to defend their land and their bodies 
against any violenoe used by the prosecution 
party, but it extends to the right of causing 
death only when exercised against such an 
assault as may reasonably cause the apprehen- 
sion that death or grievous hurt will otherwise 
be the result, la re Ponthala Narisi Reddi, 
15 Or. L.J. 447 = 24 Ind. Oas. 327. 

WALLIS, SADASIVA lYEB and AYLINGI, 
JJ. 

(23) Ss. 99, 105, 147, Orderly of Deputy 
Commissioner, obaprssis, etc., forcible 
seieure of bullocks ly^ not bona fide act of 
public servant as such-^Privafe defence, 
right of, exercise and continuance of — Theft 
— Bullocks, seieure and recovery of-- Crim. 
Pro. Code, 8. Examination of accused 
before completion of prosecution evidence, 
contrary to law and unfair to accused. 

Some country carts containing the camp- 
luggage of a Deputy Oommissioner were 
on their way in charge of %n orderly, a 
oonsbable^and some choprasis. While on their 
way one of the carts struck in a rut and the 
orderly and the chaprasis took hold of the bul- 
locks of the aooused against their will, yoked 
them to the cart and dragged it out of the rut. 
The accused then forcibly unyoked their 
bultooks and took them away. They were oon- 
vioted and sentenced under 8. 147, Penal Code . 

Held, that the orderly ail his companions 
could not be regarded under 8. 99, Penal Code, 
as public servants, acting in good faith under 
the colour of their office, and the ao||ped were 
justified in their action by the right of private 
defenoe. 

Held, also, that the act o^ the orderly and 
bis companions teobnioslly ambanted to thqft 
under 8. 878, Penal Oode, and the right of 
private defenoe of the accused continued under 
8. 105, Penal Code, till the recovery of the 
huUoeks and did not oease wit% the yoking of 
tbo huUooks to^be cartfa). ^ 
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Tbe examinaiiion of the eocufled generally on 
the oase, before the examination of the proseou- 
tion witnesses is oompletedi is oontrary to law 
and unfair to the aooused* Ram Harakh y. 
Emperor, 15 Or. L J. 436 » 24 Ind. Oas. 172. 
oRamibb, j.o. 

, Eefer$nce 15 B. 344, JS. ^ 

(24) 8s. 99. lil^Right of private defence^ 
Rioting-- Trespass-- Wronjiul possession for 
14 hours— Repelling trespass by force if any 
offence. 

Where the opposite party erected some huts 
stealthily at night, on a plot of land of which 
the petitioners were in peaceful possession, and 
it was alleged that the opposite party were in 
possession of the land for about 14 hours, and 
the petitioners, at break of day, on coming to 
know of this, took the earliest opportunity to 
exercise their oWn right of private defence, and 
oam*e to the spot armed to turn out the opposite 
party who were found by them still engaged 
in erecting more huts, and there was a free 
fight between the parties, and the petitioners 
did not inflict more hurt than was necessary 
for defending themselves. 

Held, that the petitioners were not guilty of 
rioting, and that, in the circumstances of the 
case, the petitioners had no time to have re- 
course to the public authorities, and they were 
entitled to their tight of private defence. 
Chandulla Sheikh y. The King Emperor, 18 
O.W.N, 275-16 Or. L,J. 209-22 Ind. Oas. 
993. 

8HARFUDD1N and Oox, JJ. 

(25) Ss, 99, Assault— Public servant 
acting under colour of office and in good 
faith— Right of private defeisce. 

Where the petitioner was convicted under 
B. 353, l.P O., of having assaulted a Oivil Court 
peon when executing a writ of delivery of pos- 
session of a share in a tank by ordering some 
fishermen to oast their nets in the tank and 
catch fish foY the decree-holder as provided in 
the writ ; 

Held that, whatever mistake there might be 
in the procedure of the Munsif in giving the 
direction in the writ, the petitioner bad no 
right of private defence under S. 99, I.P.C., 
against the peon who was a publio servant 
acting undef colour of his ofiioe and in good 
faith. Ppeo Lai Mukerjee v. The Kiog Em* 
peror, 18 C.W^. 541^-15 Or. L J. 427-24 
Ind. Oas. 168. 

iHm And CHAPMAN, JJ. 

(25-aji9. 100. See ^Kos. 21-5 and 22, supra. 

(26) 8s. 104, 105, 147, 33b— Possession b1 

land, delivered by Civil Court to master of 
accused— Accused cultivating lar^d— Opposition 
by complainants— Right of private defence— 
Rioting— Possession, enjoying riot enforcing, 
Fateh Biagh v. Emperor, 14 Or. L.J. 380-20 
Ind. Oas. 140-410. 43. Bee Final Part, 1918, 
Odt.i65. ♦ V 
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(26-a) B. 105. See Nos. 23 and sib. $npra% 

(27) 88. I05, 40§. 4ll, 304, 826, 141— Prd* 
perty dishonestly acguired* under 8s. 403, 
ill— Right of private defence— Members of 
an unlawful assembly— Death ^caused by 
some of them only— Punishment 

The Penal Code does not give any right of 
private defence of property in regard to which 
an offence under Bs. 403 or 411, I.P.O., haa 
been committed (a). 

In this case 26 persons were oonvioted under 
8. 304, Part II, I.P.O., read with 8. 149, of 
culpable homicide. A and B were the only 2 
persons among them who aotnally struok the 
deceased. Held, under the oiroumstanoes, that 
all the 26 persons constituted an unlawful 
assembly within the meaning of S* 141, I.P.O., 
but that all of them oould not be oonvioted of 
culpable bomioide under 8. 304, I.P.0.« as it 
could not be said that that offence was oommit- 
ted in prosecution of the common object of the 
unlawful assembly, nor was it such as the 
members of that assembly knew to be likely to 
be committed in prosecution of that objeot. 

Held also that all of them were guilty of 
rioting. 

As regards A and B, it was proved that they 
attacked the deceased, but that the deoeased 
received only one blow on the head, and there 
was no evidenoe to show whioh of these 2 per- 
sons gave him that blow. Held that neither of 
these 2 persons could be oonvioted of an offenoe 
under 8. 804, I.P.O. (6), but that, when they 
attacked him, they intended or knew that they 
were likely to cause him grievous hurt and 
they were therefore guilty of an offenoe und£y 
8. 325, I.P.O., and the other 24 persons were 
guilty of an offenoe under 8. 147, I.P.O. Agra 
V. Crown, 37 P.B. 1914 (Or.). 

800TT-8MITH, J. 

References :—{a) 36 0 . 296; 7 Or. L.J. 49, JD. 
(5) 29 A. 282. F. 

(27-a) 8. 107. Bee No. 10, supra. 

(28) 8s. 107, 303— Abetment of suicide— 
Facts constituting. Ram Dial y. King-Emper- 
or, IIA.L.J. 997-14 Cr.L.J. 634-21 Ind. 
Gas. 682-86 A. 26. See Final Part. 1913, Col. 
166. 

(29) 8s. 107 (3), t21, 121-A— Waging war— 
Abetment— Failure to report plot— Conspirator 
forming intention to leave ccnspira^—Crim. 
Pro. Code, 8. 44. Goman Baya y. Emperor, 
6 Bur.L.T. 162-21 Ind. Oas. 668-14 Or.L,J. 
610. Bee Final Part, 1918, Ool. 166. 

(29>a) 8. 109. Bee Nos. 81, 62, 113, 128, 
infra. ^ 

(30) 8s. 109, 469, ill— For^^ry— Abettor^ 
Conviction of abettor for using forged 
d ocument as genuine% legality o/, 

An abettor of the forgery of a dcK^iiihent oan* 
not be oonvioted of the offeooe of iieing H 
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Penal Code^iContintud). * 

genume. In te Xnthodr Valappil 89 ed Ah- 
mad Muealiyar, 15 Or.L.J. 568 » 24 Ind. Oas. 
976. 

Sadasiva Iyer and Bpbnobb, jj. 

Re/erencas : **33 A. 84 ; 26 P.R. 1901 (Or.), 

F. 

(30-a) 8. 114* 8^6 Nos. 81, and 96, infra, 

(81) Ss. 114, 302 — Abetment— 8. 114, if 
applied when abettor present — Duty of 
prosecution to call all available eye ioit» 
nesses — Purpose of criminal trial— Duty of 
Public Prosecutor, 

One B was charged with having committed 
murder of one B by being present and abet- 
ting one M in striking and thereby killing 
him. The allegation was that B gave orders 
to M to strike B who was thereupon hit on the 
head with a lathi, R was convicted under 
S. 803, read with 8. 114, I.P.O. In the course of 
the trial, two persons who were admittedly 
eye-witnesses to the occurrence were not called 
as witnesses by the prosecution either in the 
committing Magistrate’s or the Sessions OourtSt 

Held^ that, the conviction of R for murder 
tinder S. 302/114, I.P.C., could not stand tor 
the simple reason that the only abetment 
charged necessarily required the presence of B, 
while to come within 8. 114 the abetment 
must be complete apart from the presence of 
the abettor. 

That the purpose of a criminal trial is not to 
ftupport, at all costs, a theory, but to investigate 
the offence and to determine the guilt or inno- 
oence of the accused, and the duty of a Public 
Prosecutor is to represent not the Police but 
|he Crown and this duty should be discharged 
oy him fairly and fearlessly and with a 
full sense of the responsibility that attaches 
to his position. The guilt or innocence of the 
accused is to be determined by the tribunals 
appointed by law and not aocordiug to the 
tastes of any one else. 

That it was undoubtedly the duty of the 
Public Prosecutor in a capital case to have 
placed before the Tri .l Court the testimony of 
all available eye-witnesses (a). 

Mistake in the report In re Dhunno Kazi (b) 
pointed out. Bam Ranjan Ray v. King Em- 
peror, 19 O.W.N. 38. 

JENKINS, C.J., and N.R. CHATTBRJBA, J. 

References (a) (1838) 8 C & P, 606, 609, 
(6;8C.121 (134), R, 

8. 131. See No. 29, supra, 

(33) S. 141, cl, (4) — Unlawful assembly — 
Maintenance of existing peaceful possession 
with or without tiUe— En forcement of right 
by pereon out of possession, * • 

Where certain persons were merely acting in 
paaintenaiiqe of an existing peaceful possession, 
nef matter whether the possession was with ur 
without held, that they could not be said 
to have been euforoing any eight or Bupposed 
right atid,' ihevifortv coedd not he held tof form 


Penal Code— (Conftnned). 

an unlawful assembly within the meaning of 
8. 141, cl. (4), Penal Code. 

Meld further ^ that a person who is out of 
possession, if he has the right, must enforce it 
in the way prescribed by law and oapnot be 
permitted to vindicate it by the use of criminal 
force. SarabdawA* Singh y. King Emperor, 
17 O.C. 21 = 83 Ind. Oas. 184 = 16 Or.L.J. 282. 
Lindsay, j.o. 

(32-a) S. 141, See Nos. 8, 27, supra and 
No. 43, infra, 

(88) 8s, 143, 441— Unlawful assembly and 
criminal trespass — Bona ffde belief in the 
existence of right to land and assertion of 
such right. 

In oonsequenoe of a dispute between two 
landlords, the disputed property was attached 
under S. 146, Orim. Pro. Code, in a proceeding 
under 8. 145, Crim. Pro. Code, and a Beoysiver 
appointed, but the Magistrate appointing the 
Receiver omitted to give any direction as regards 
the management of the property. There was 
a dispute between the tenants on both sides as 
regards the grazing rights over the property, 
but it appeared that the Zemindar of the peti- 
tioners gave them the grazing rights over the 
land and they objected to the tenant of the rival 
Zemindar ploughing up a portion of the land 
over which they alleged they had grazing rights, 
under colour of a lease from the Receiver. The 
petitioners were convicted under Ss. 148, 447, 
I.P.O. 

Held — that the petitioners oould not be 
convicted of criminal trespass when they were 
asserting a right which had never been declared 
against them, which they bona fide believed 
they had, and for the same reason they oould 
not be said to have formed an unlawful assem- 
bly. because they went and protested agaiust 
the land being ploughed up, Reajaddln Molln 
Y King-Emperor, 18C.W.N. 1246 = 16 Cr.L.J, 
726 = 26 Ind.Oas. 173. 

HODMWOOD and SHARPUfDIN, JJ. 

(34) 8. 147 — Rioting over disputed possession 
of Sentence — Finding of Settlement 

officer pronounced after issue of Rule considered 
by High Court in revising sentence. See GRIM. 
Pro. Code, No. 334. I8 C.W.N. 646. 

(34-a) 8. 147. See Nos. 23, 24, 36. supra 
and No. 93, infra, 

(36) 8s, 147 and ^^4— Unreliable story for 
the prosecution— Reliame on defence evidence— 
Free fight — Death caused— Non-liability of 
accused — First report. Fateh flher y, The 
Crown, 35 P.W.R 1913 (Cr.) = 318 P®.R* 1913 
= 21 Ind.Oas. 466 = 14 QrX.J. 698. ^oe Final 
Part, 1913, Col. 168. 

(36) 8s, 147, 823— Crim. Pro. Code, Ss, 286, 
287—5. ,237, Crim. Pr8. Cede, wkm 
applies — Conviction of rioting without any 
charge under 8, 323, I, P,C.— Conviction 
under 5. 323, Jf.P.C., by appMate Court 
after setting aside cmvlotion of riotmg, 

j^gaUty of, * 
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Tha petitioners were oonvicted by the Magis- 
trate, under B. 147, i.P,C. On appeal the 
Sessions Judge set aside the oonviotion and 
sentenoe under S. 147, I.P.C., and oonvioted 
the petitioners under S. 3*23, I. P. 0. No 
charge had been framed against the petitioners 
under 8. 328, I.P,0. * 

Held, that 8. 237 has to be rea^ with 8. 286. 
If the facts of the case do not fall under 8. 286, 
8. 237 has got no application. There was no 
charge framed against the petitioners for an 
oSenoe of causing hurt and they had therefore 
no opportunity to defend themselves on this 
charge and the conviction and sentenoe must 
^set aside. Genu Manjhl v. The King Em- 
T«V0P, 18 O.W.N. 1276»15 Or.L.J. 704=*26 
lad. Cas. 162. 

Sharfuddin and Tbunon, jj. 

{87} Ss. 147, 328, 363 — Conviction of rioting 
»wUh common object of assault Acquittal 
by appeUaie Court on charge of rioting and 
Conviction of assault if proper ^Necessity 
of finding against iniividual accused on 
charge of assault. 

The petitioners were charged under 8. 147, 
I* P. C«, the common object of the alleged 
unlawful assembly as stated in the charge being 
to assault the Polioe. No charge under 8. 358 
or Si 323 was framed* The Magistrate con- 
victed the petitioners under 8. 147, I. P. 0, 
The Sessions Judge in appeal acquitted the 
petitioners of the offence of rioting and con- 
victed them under 8. 863, I.P.O., in respect 
of the assault committed upon the several 
Polioe officers. The Sessions Judge did not find 
whioh Polioe officer was assaulted by which 
petitioner : 

Held, that the Sessions Judge was wrong in 
convicting |he petitioners of an offence under 
8. 358. LP.O., the petitioners not having 
been called upon to answer any such charge. 

That, in the vipw taken by the Sessions Judge 
of the case, a finding as to whioh Polioe officer 
was assaultedtby whioh petitioner was essenual. 

fiar Nerau Sardar v. The Emperor, 18 O.W. 
N. 1274, 

Sharfuddin and Teunon, jj. 

(38) 8s. 147, 324 and Separate terms of 
imprisonment, legality of. 

Where the applicants were oonvioted under 
8. 147 of being members of an unlawful assem- 
bly and uuder Ss. 324. 149 by reason of hurt 
caused by one of them and were sentenced to 
separate terms of imprisonment in respect of 
both the offenoes, held, that the sentenoes were 
legal tkxM no ezoeption could be taken to them. 
Mahpal Singh V. King-Emperor, 17 0.0. 184 ~ 
16 Or. L.J. 626»25 Ind. Oas. 633. 
Lindsay,.j.o. 

References Oudh 8,0. 125 ; A.W.N. (1895), 
195 and 17 B. 260, B , ; 16 0 . 442 and 8 O.W. 
». a05, D . 

<89) 80 . 147, 849'-*MeaDiDg of * criminal 
foroe WRioting with the oommoh object of 
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causing violence to inanimate object— Applica* 
bility 018.592, Grim. Pro, Oode. See ORIIi. 
Pro, Code, No. 89l, 18 O.W.N. 1150, 

(40) Ss. 147, 363— Bioting— Separate sen- 
tence. See ACT V OF 1909 (BENGAL EX01BB)« 
No. 8, 15 Or. L. J. 261. 

(41) 8s. 147, HI --Okarge^Bioting --Common 
object, not trespass— Conviction of trespass, 
whether legal— Crim, Pro, Code, 8, 238 (2) 
—Criminal trespass— Criminal intention^ 

Where the accused were charged only under 
8. 147, Penal Code, and the common objeet 
stated in the charge was to take forcible posses- 
sion of the complainant’s land and to assault 
him, and they were oonvioted only unddr 
S. 447, Penal Code. 

Held, that the common object did not make 
out a case of trespass, as the criminal intention 
necessary tc be made out in the case of a tres- 
pass was not established, and in the absence of 
any charge and complaint under 8. 447i Penal 
Code, the oonviotion of the accused under 
8. 447 was illegal. 

If the common object constituting the un- 
lawful assembly bad been to commit criminal 
trespass, a conviction under 8. 447 without a 
charge under that section might be legally 
valid under S. 238 (2) of the Grim. Pro. Oode« 
for in that case the ofienoe of trespass would 
have been considered as a minor ofienoe la 
comparison with that of rioting. Kriff Mnaelli 
V. Emperor, 15 Or. L.J. 188=»22 Ind. Oas. 764 
= 18 O.W.N. 992. 

Imam and Chapman, jj. 

Beference : — 23 W.R, Or. 69, F* 

(42) Ss. 148, 328, 326, 326, 149— Biofinpi- 
Dispute regarding possession of land — Title with 
accused— Lawful common oliect— Propriety of 
conviction— Bight of private defence — Hurt, 
Jhalku Tewari v. The King-Emperor, 17 
O.W.N. 1081 = 14 Or L.J. 690 = 21 Ind. Oas. 
382. See Pinal Part, 1918, Ool. 169. 

(42 a) 8. 149. See Nos. 38, 42, supra. 

(43) Ss. 149, 141, 304 [fl)— Members of lawful 
assembly— One of them committing an 
offence — Hts companions not liable. 

M, W and N were ploughing the disputed 
field when the members of the oomplaioant’s 
party came up to interfere with them and to 
turn them out. « 

M struck B (one of the complainant’s party) 
on the head and hereby caused his death. M was 
convicted under 8. 304 (2) and W and N were 
oonvioted of offatice uuder 8. 314 (2) read with 
8. 149, I.P.C. There was no finding that the 
common object of M, W and N was any of 
those specified in 8. 141, I.P.C. On the oon- 
trary it was found that the members of the 
deceased’s party were the aggressors, their ob- 
ject being to forcibly dispossess the other party 
of ceitaiu land. 

Held, under the oircumBtanoes, that M and 
his party were perfectly justifiedlu exercieipg 
their right of private ^nd exoei^|^ 
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tbal vigliii, he tind he alone was guilty of any 
ofEenoe^ but that S. 149, LP»0.t did not operate 
to make M’s companions (W and N) equally 
guilty with him, as they were not at the time 
, members of an unlawful assembly, and the 
OOnYiotion of W and K must therefore be set 
aeide. Mihan Singh y. Crown, 26 P.B. 1914 

(OrJI. 

SOOTT-SMITH, J. 

<44) 8. 166— Ptrtott Hot having property in 
Umd nor claiming inlcrest therein if liable--^ 
Record of rioi case if admissible, Pranotha 
Math Boy Chovdhry v. The King Emperor, 
17 0 W.N. 1247-15 Or. L. J. 191-22 Ind. 
"Oas, 767. See Final Fart, 1913, Ool. 170. 

(45) S. 161. See EVIDENCE ACT, No. 26, 12 
A.L.J. 806. 

(46) 8* 17 i^Diaobeying notice-- Officer entitled 
to issue summons— Legally competent, 

Xn order to sustain a oonviotion under S. 174, 
Penal Code, it has to be shown that the 
summons issued was issued by a public servant 
legally competent as such public servant to 
Issue the same, and that the accused inten- 
tionally omitted to attend in pursuance of the 
summons. 

t A Ooilector is empowered to transfer the pro- 
oeedings in regard to sale of ancestral land to 
an Assistant Collector, first class. When be 
transfers proceedings to a second class Assistant 
Ooilector who issues a summons for the atten- 
dance of the accused who disobeys it : Held 
that the accused is not guilty of an ofieuoe 
under 8. 174, Penal Code. Shiam Lai v. King- 
Emperor, 12 A.L.J. 680-15 Cr.L.J. 595-25 
Ind. Cas. 847. 

6ANERJI|>^. 

. (47) 8s. 177, 182, 198, m—FaUe report to 
Revenue Surveyor for securing mutation of 
name— Declaration contemplated by 8. 199, 
nature of— Grim, Pro. Code, 8s, 1,95, 537— 
Sanction to proaecute— Revision — Concic- 
tioH under S* 199, whether can be converted 
to one under 8. 1$2. 

The declaration contemplated in 8. 199, Penal 
Code, is a statement of facts in the form simply 
of a declaration which, for the purpose of proof 
of the fact declared to, has by itself all the 
legal force of evidence given on oath or solemn ' 
A^rmation, that is to say,* it must be a decla- 
ration which having been made is afterwards 
joeeivable as evidence of the fact declared. 

By r^orting falsely that his father had died, 
the petitioner induced the Revenue Surveyor 
to enter his name in the Revenue Registers as 
owner of certaio gardens and paddy lahds in 
Yuooession to his father : 

JEfeid, that the petitioner had not oonwnitted 
an ofienoe under Ss. 199, 177 or 193, but that 
he had committed an ofienoe under 8- 182, 
Penal Code, 

A convictioU under 8* 199, Penal C(^e, in 
r«^4bt of wbdeh no sinotion is ne^ssary, 
cgUuut be cont^^ e cot^ioticm 
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under 8. 182 in respect of which a sauotion is 
necessary, especially where the attention of the 
trying Magistrate was drawn to the necessity 
of such sanction. Ismail y. Emperor, 15 Cr. 
L.J. 603-25 Ind. Cas. 515-278 P.L.R. 1914, 
TWOMBY, J. * 

(48) S. ISH—Fal^ information to a Police 
officer— Statements made by persons to 
corroborate the informant during iwoestiga* 
Hon— 8s. 161 and 162, Crfm. Pro. Code, 

Beldt that, in order to oor^borate an infor- 
mant, the making of a statement under 8. 161, 
Crim. Pro. Code, in answer to questions put 
by the Police officer investigating the case, 
does not amount to giving information withna 
the meaning of S. 182, Penal Code. 

The expression give information in the 
latter section means to volunteer information 
and is not intended to apply to a statement 
made in answer to questions put by a public 
servant. Manga y. The Crown, 85 P.W.R. 
1914 (Or.) -227 P.L.R. 1914-15 Cr. L. J. 650 
-26 Ind. Cas. 978. 

SHADI Lal. j. 

References 81 M. 506 ; U. B. R. (1906), 
p. 13-2 Cr. L. J. 474, P. 

(49) 8. 182— Galling for a report from interest- 
ed party as to truth of complaint, propriety of 
—Order for prosecution under 8. 182, I.P.C., 
without sufficient enquiry into truth of com- 
plaint. See Obim. Pbo. CODE, No. 850, 19 
C.W.N. 127. 

(49-a) 8. 182. See No. 47, supra. 

(50) 8s. 182, 198— Sanction to prosecute— 
Police officer or Bub-Magistrate no Subordinate 
of Sessiotts Judge within Bt 195 (7), Crim. Pro. 
Code — Essentials to grant sanction for contra- 
dictory statements. See Cbim. PBO. Code, 
No. 160. (1914) M.W.N. 793. 

(51) Ss, 182, 211— Application in Judge's 
Court — False information — Prosecution 
sanctioned by Judge ^Legality of. 

The appellant was an insolvent against whom 
proceedings were pending before a District ^Judge. 
He made a petition to the Court alleging that 
the respondent bad misappropriated certain 
things belonging to him and prayed that the 
respondent’s bouse might be searched by the 
polioe. The District Judge forwarded the peti- 
tion to the Magistrate with the result that the 
respondent was arrested and his house was 
searched. Eventually t^e Magistrate discharged 
the respondent* The latter applied to the 
District Judge for sanction to prosecute the 
appellant under Ss. 162 and 211, Pen^Oode. 

Held, that the Distript Judge wad a pubUo 
servant before whom false information was given 
and he was oompeteot to grant sanction to pro- 
seoute under 8. 182, Penal Oode« 

Beld further, that, with regard to 8* 211, 
Penal Code, the Court lof the District Judge 
before whom insolvenoy prooeedin^ were peisd- 
ieg was not the Court in which criminal pro* 
oeedings wsm mstituted, ond lt oonli^^ n^^ 
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Bciid that the offence of oaueing oriminal pcoeeed* 
iBga to be iDfitituted without just and lawful 
grounds was committed in relation to a pro- 
ceeding pending in the Court of the District 
Judge, Hahommad Fakhroddlo v. Bbikhi 
Bam, l3 A.L.J. 378-S6 A. 212»16 Or. L. J. 
d60»*28 lod. Oas* 728. • ^ 

RTVE8 and PlGGOTT, JJ. 

(61-a) ffs.182, 211— Autrefoisacquit— 
b/proo/— 0J|^c6 under B. 182 --Complaitif 
to public cmant whether necessary. 

The burden of establishing the existence of 
facts necessary for the application of the doctrine 
of autre foia acquU lien upon the accused. 

To sustain a prosecution ;||; an offence under 
S. 182, Penal Code, it is not neoesaary that the 
complaint should have been made to a public 
servant with the intention of inducing such 
public servant to take action of a sort which a 
public servant of the description in question 
could take and which would not be open to a 

S tivate individual. Imandy Appalaswami y. 
Imperor, 15 Or. L.J. 672^^25 Ind. Oas. 1000. 
OLDFIELD and T YA^* J J . 

(62) 8. 186. See Obim. Pbo. CODE, No, 423, 
8 S.L.R. 41. 

(53) ff. 188'— JS7r0efton of * zayats ’ on land 
granted for Christian burial ground — Order to 
remove the buildings'^Disobedience^ whether 
punishable-^Powers of Revenue Officers under 
the Burma Land and Revenue Act. fia Nyun 
V. King-Emperopf 7 L.B.R. 75«7 Bur. L. T. 
25»32 Ind. Oas. 166>-15 Or. L.J. 22. See Final 
Part, 1918, Col. 174. 

(64) 8. 188 — Crim. Pro, Code. 8. 560 Order 
issued by Police Sub-Inspector to a Station Mas* 
ter to detain certain legs lying on trucks suspect- 
ed to be stolen property^ legality of. King- 
Emperov v. Bithal Bath, 16 0.0. 371 « 15 Or 
L.J. 177 =>22 Ind. Oas. 753. See Final Part, 
1913, Ool. 174. 

(54-a) S. 191. See No. 18, supra, 

. (65) 8s. 19/, 196 — * Fabrication of false evi- 
dence, ’ meaning of--- Evidence rot admis- 
sible— Whether there can be fabrication — 
Document not a * public document— Copy 
of document is not evidence— Meaning of 
^corruptly using evidence*-- 8s. 65, 74, 
Evidence Act— Explanation consistent with 
innoantfe of accused -Duty of prosecution. 
The prosecution must in a criminal case 
exclude all expiration* of the facts whihh is 
reasonably oonsistent with the innocence of the 
acouB^. 

There can be no fabrication of false evidence 
within the meaning <»f 8.192, I.P.O., if the 
evidence is not admissible in itself (a). 

' A dooumen^urported to be a report by a 
village Nihdh Khawan to the Moharir in charge 
of the oentm office (in whioh enlrieci in the 
village registers are copied into another register), 
informing him that, on the day after the e«^try 
of the martiage of B and A, F (former husi and 
of &) had ho^ m the wii^^^ and stated that he 
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had not divorced B. The writer acoordingly ^ 
desired the Moharrk not to take action upon 
his report of the marriege of BVnd A. Held, ’ 
that each a report was not a public dooumeut 
within the meaning of 8. 74, Evidence Act, and \ 
under S. 65, no secondary evidence of its con- 
tents oould be given* Held also that the pro - 1 
duotion of the oopy of that letter was an attempt 
to use the original (5). • 

The word * corruptly ’ is not intended to 
connote a motive neoeesarily connected wilffi 
the passing of money as an inducement to 
person impugned to use or attempt to use tbS * 
fabricated evidence. An intention to procure a ^ 
false conviction is a corrupt inteution within ) 
the meaning of B. 196, LP.O.(c)* FazI Ahmad < 
V. Grown, 1 P.R. 1914 (Or.) » 189 P.L«B. 19141 
=>15 Cr.LJ. 344=>28 Ind. Oas. 696. 

AGNEW, J. 

References:— (a) 6 A. 42; 2l6A. J69 ; 2 O.L.J. 
46, R. ib) 6 W.R. 41 (Or,) ; 28 A. 402, B. 
(c) 6 C. 717 ; 7 W.R. 23 (Or.) ; 7 M. 289, B. 

(66) 8. 193— Order to prosecute — Case pend^ 
ing before Court of Sessions - Alleged 
perjury— Propriety of prosecution by com 
mitting Magistrate, 

Where a committing Magistrate had ordered 
the prosecution of a witness under B. 198, : 
Penal Code, while the case in wbioh he had:^ 
deposed was pending before the Oonrt of 
Sessions, the High Court set aside the order. 

The impropriety of taking proceedings against 
a witness while the case is still pending, oom- 
mented on. Bhirendra Nath Das Gupta v. 
The Emperor, 18 O.W.N, 1842. 

SH ABFUDDIN and TBUNOJJJ,,, JJ, * , 

(67) B. 193— Handing over rllbrd of deposi- 
tion to witness for be-ng read by him if suffici- 
ent compliance wiih law— Such deposition if 
admissible and prosecution' for perjury if can be 
made thereon. See GRIM. PRO. CODE. No. 291, 
18 C.W.N. 1242. 

(58) 8. 193— Stay of criminal proceedings 
pending disposal of Civil appeal. Bee STAY OF 
PROCEEDINGS, No. 1, 8 8.L.R. 20. 

(59) S. 193. See PERJURY, No. 2, 7 S.L.B. 
108- 

(59-a) 8. 193. See Nos. 18, 47, 50, supra. .. 

(60) 83. 193, 196? 199. 471-*-Perjury and 
forgery committed before Income-tax Collebtoi^' 
—Sanction to prosecute. See Crim. PRO. 
OODE, No. 175, 16 Bom.L.R. 446. 

(61) Ss. 193, 463— Endorsement on a mori*: 
gage- deed showing payment— Intentioh to 
fabricate false evidence and defraud tk$ 
mortgagee— Cheating and forgery. 

^be accused transferred the whole Of hll! 
property in favour of his wife, but before re^s-' 
tering the sale deed mortgaged the propS^y tb^ 
F. The sale deed was, however, regisiAted after 
the mortgagee had made all necestafy ehquiry^ 
at the H»>gistration Offide. After tliA regiSM^" 
tioo of tbo sale-deed, the mortgage-tked 
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also registered. The accused was charged for 
cheating the mortgagee. It appeared during 
the trial that ttfe mortgage'dei d died by the 
complainant bore on it an endorsement of the 
return of the ooneideration, although there 
was no such endorsement on it when it was 
flleMl in Court. The accused was thereupon 
further charged for fabricating false evidence 
and forgery. 

Heldt that the accused was guilty of fabricat- 
ing false evidence and cheating, as the accused 
must be presumed to know the probable result 
of his action and it obviously could not have 
been absent from his mind when he forged the 
endorsement that he was thereby attempting to 
defraud the mortgagee of his money. Abdul 
Kttshid Khan y. King Emperor, 12 A. L. J. 
104-16 Gr. L.J. 221-22 Ind. Gas, 1006. 
Tudball, J. 

(61-a) B. 196. See Nos. 55, 60 and supra* 

(61-5) 8. 199. See Nos. 47, and 60 supra* 

(61-c) 8. 201. See No. 16, supra. 

(62) 8. ^10- Deer ee^holder realizing more 
than what is dm to him^Duty of txecuting 
Court to find out the amount due. 

Reid, that, where a decree-holder draws the 
ezeouting Court's attention to the fioal decree 
both in the heading and at the lo^t of bis 
application (or execution, but misdescribes its 
preoise terms, he cannot bo made crimitially 
liable under 8. 210, I.P.G., for such a mistake, 
particularly where the executing Court fails in 
its duty of verifying the amount due tc him in 
terms of the decree sought to be executed. 
Qaya Ram y. The Crown, il P. W. E. 1914 
(Or.) — 23 Ind.Xas. 471 = 15 Or.L J. 263. 
Kensington, j. 

(63) S> 211 — Laying false information before 
police — Duty of prosecution — Onus of proof 
^Elements necessary to be proved-^Fatlure 
of defence to examisie witness, effect of* 

Where the petitioner was convicted under 
8. 211 of the Penal Gcud' of having laid a fahe 
information of theft before the police, and the 
petitioner’s case was that he had heard from 

wife that the persons named in the informa- 
tion bad disappeared and the properties named 
therein were missing and his information was 
based on this statement of the wife, and prose- 
opMou did not prove that there was no such 
s^tement by the wife wko was not examined 
as a witness for the prosecution, nor did the 
petitioner examine her as a witness on his 
eiije: 

0§ldt the duty of the prosecution in a 
ease under 8. 211, 1.P.O., is to prove by. satis- 
fjiotory evidence that the charge was wilfully 
false to the knowledge of the maker of the 
oharge* 

That it is for the prosecution to establish 
case, and il they fail to supply thai^proof 
wfeioli is repaired to secure the oonvictipn of 
tjhe ac^Ul^d, the i^Untp of thedatter 


Penal Code— 

to examine any particular witness or witnesses 
will not imply the guilt of the acoused. 

That the case against the petitioner being 
that no theft took place, the obligation of 
proving it rested on the proseoution. ^ 

In the present case the proseoution not 
having establ^hed that there was, as a matter 
of fact, no theft and the petitioner knew that 
there was no theft, the High Court ast aside 
the oonviotioQ and sentence under B. 211, 1. P. 

0. Hlr2a Hassan Hirza y. IliiBBt. Mahhu- 
ban, 18 O.W.N. 391-15 Or. L.J. 356-23 Ind. 
Cas. 723. 

IMAM and CHAPMAN, JJ. 

(64) 8. 211. SeeHtlM. PEG. CODE, No. 122, 
(1914) M.W.N. 382r 

(64-a) 8. 211. Bee Nos. 51, 51-a, supra* 

(66) 8s* 216, 379, 411-^cope of 8. 216— N.. 216 
not applicable to thief— Accused convicted 
in the alternative for offence under 8* 379 
or S. 411, l.P.C,— Conviction under 8* 215, 
LP.C. — Legality — Close association 6e- 
iween the accu^—One trial for offences 
under 8s. 216, 411, I.P,C,‘—No mis* 

joinder of charges^ 8* 239, Crim. Prd^'- 
Code* 

8. 215, I.P.Oi, is not intended to apply to 
the actual thief, but to some one, who, being 
in league with the thief, receives some gratifi* 
cation on account of helping the owner to re* 
cover the stolen property without at the same 
time using all the meaus in his power to cause 
the thief to be apprehended and convicted (a). 

Where the principle of the above ruling in 
23 A. 81 would apply where the receiver of the 
gratis cation was also in dishonest posses- 
sion of the stolen property under 8. 411, I.P.C., 
but not the aotual thief, is open to argument. 
But where the accused is convicted in the alter- 
native of an offence under 8. 379 or 8. 411, « 

1. P.O., the spirit of the ruling in 23 A. 8l 
should apply and his conviction under 8. 215 
should be set aside. 

f 

Where the evidence of olose assooiation 
between the acoused persons juBtihes the 
inference that the theft and retention of the 
stolen properties and their restoration on pay* 
ment were all part of one plot and one trans- 
aotion within the meaning of 8. 239, Grim. 
Pro. Code, the trial of the accused, f^^ charges 
under 8s. 215, 379 and 411, 1.P.O., is not bad 
for misjoinder. Nalli Veera Theyao, /n ro, 

26 M.L.J. 698-15 Or. L. J. 471-24 Ind. Cas.^ 
861. 

AYLING, J. 

Reference -(a) 23 A. 81, F. 

(66) 8* 216— Hardowring proclaimed offendor 
^Criminal Intelligence Gazette, puhti^* 
lion in, whether suj^ient motice^Offermr 
adopting false name-^-Barbowrer misdes- 
cribing offender as his nlation^Knowledge, 

In order to establish an oienoe under 
8. 216, Penal Code, it must be froved that a 
public servant in the exercise%f bis law 
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BotborUy. ordered a oertaio person to be appre- 
hended for an odfence and that the person 
charged with harbouring him did so, knowing 
of Buoh order with the intention of preventing 
his apprehension. 

Such Irnowledge cannot be presumed from tbe 
mere publication of the name of the offender 
in the Criminal Inttlligifnce Oaeetie, nor can it 
b^ inferred from the offender's adopting a false 
name and the harbourer’s misdescribinghim as 
his relation. Bi)want Singh v. Emperor, 15 
Or. L. J. 849«93 Ind. Gas. 701. 

KANHAIYA LaL, A.J.O. 

(67) 8. 218— Pay-sheets drawn up in Railway 

Offices whether a * record. V||fiee CONFESSION, 
No. 1, 15 Or. L.J. 602. “ 

(68) 8. 225— Ct nil warrant not addresstd to 
bailiff by nanie-^ At rest— Legal. 

Atlivil warrant not addressed to a particular 
bailiff by name but addressed “ to the baili^ of 
tbe Court *' is not invalid ; therefore, the rescuer 
of a person arrested under such warrant is 
guilty of an offence under B: 226 of the Penal 
Xode. In re Abdul Rahiman 8aheb. 15 Gr.L. 
% 439 « 24 Ind. Cas. 176 « (1914) M.W.N. 498 = 
16 Cr.L.J. 576 = 25 Ind. Cas. 328. 

AYLING, J. 

References :-6 O.W.N. 843 ; 26 0. 748«3 C. 
W.N. 741, D, 

(69) 8. 228— Offence under— Record must 
show stage of interruption- Evidence — Inten- 
tion. See Grim. pro. CODE, No. 357, 15 Cr« 
L.J. 621. 

(70) 8, 290— Skinning of animals dying 
natural death — Nuisance, 

Skinning of an animal which dies a natural 
death, does not in itself constitute a public 
nuisance. King Emperor Y. Beni, 12 A.L.J. 
849 = 15 Or.L.J. 1500 =25 Ind. Gas. 352. 
PIGGOTT, J. 

(70-a) 8. 291. See No. l-o, supra. 

(71) 8. 299 — Savage attack with deadly 
weapons upon the deceased— Bigh fever 
following the wounds caused by the attack 
—Blood poisoning and btain fever — Death 
— Wounds the cawe of deaths Conviction 
for murder — Legality, 

There was a savage attack upon L with 
dangerous weapons by jtbe accused resulting in 
dangerous wounds. Following the attack, the 
victim was continuously suffering from high 
fever for 40 days at the end of which period 
symptoms of blood poisoning developed, fol- 
lowed on tbe next day* by symptoms of brain 
fever, and died the next day. Held, that the 
w^nds were ^e cause of death within the 
meauingof B* ^9, l.P.O., and that the accused 
were rightly convicted of murder. The Crown 
Y. Huro, Y S.ii B. 88 = 15 Or L.J. 876=23 Ind 
pas* 744. 

PfiATT> md Hayward, A.;r.c. 

18 Cr. 
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(72) Ss. 299, 800 - Conviction for misrder whir 

ther can be based on circumstantial evidehoi* 
Sec Murder, No. i, (1914) M.W.N. 718. 

(73) 8s. 299, 300, 804— Crim. Pro. Code, 8, 807 
—Duty of High Court -^ Murder— Culpable 
honncide not amounting to murder— Inten* 
tion — Knowledge, 

On a reference under B. 807, Grim. Pro. Code, 
the High Court has all tbe powers of an appel- 
late Court and should form its own opinion 
after considering the entire evidence and giving 
weight to the opinion of the Bessione Judge and 
the Jury (a). 

If a person strikes another on a vital pact 
with a cutting instrument, the striker should 
be presumed to have intended to cause bpdily 
injury Buffioient in tbe ordinary course of Dature 
to cause death ; but it does not follow that tbe 
striker must be found guilty of murder : hie aot 
may fall under one of the exceptions to B. 800, 
Penal Code (6). 

Tbe parts of Ss. 299, 800, 304, Penal Code, 
dealing with knowledge *' are not applicable 
to a case in which bodily injury intended for a 
particular individual has resulted in death. 
Where a death has been caused by intentional 
bodily injury inflicted by the accused on the 
deceased, tbe question of wbat knowledge nquet 
be attributed to the accused comes in only 
as a means of arriving at his intention when 
he committed the aot, and for that purpose, 
and not for the purpose of deciding whether 
the case falls within the last part or 8. .804, 
must the question be considered '*(c). Emperor 
Y. Kotiya, 15 Cr.L.J. 513 = 24 Ind. Cas. 601. 
Ormond and Twomey, jjr, ^ 

References :—(a) 29 0. 129 ; 6 *W.N. 268 ; 2 
O.W.N. 693 = 26 0. 952, F. (b) 2I1.B.R. 68, R, 
(c) 3 L.B.R. 122 = 3 Or.L.J. 366, R, 

(74) S. 800 — Several pnersons beating the 
deceased to death— Intention and knowledge to 
be if>ferred from the reoscnable and probable 
result of their act — D stinctian between intention 

ar,d desire. Hanuman y. Klng-1 mperor, 11 
A.LJ. 926=14 Cr.L.J. 686 = 86 A. 560=21 
Ind. Gas. 1005, See Final Part, 1918, Ool, 
181. 

(76) S $00, exception I— Sister— Suspicion of 
unchastity against— Killing her and stran- 
ger — Deliberate* act— No grave or sudden 
provocatirn — Baluch custom sanctioning 
killing for unchastity— No ground for 
mitigation of sentence. 

Where tbe accused met his sister and a stran- 
ger not far from bis house and took no 
immediate action but quietly brought them 
home, and sat down and talked with them, and, 
after satisfying himself that there were grounds 
for suspicion, deliberately fell upon thm and 
killed them. 

Held, that the facts of the case did not 
disclose either grave or sudden provoeatton 
within the meaning of Except, I, S%R00; 
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A Ba|in<&i ousiom justifyine the aooused in 
taking: the life of his sister for unobastity is no 
ground for mitigation of sentenoe. The Crown 
V. Rahlmkhan wd. Irzee, 7 B;L B. U8«stl5 
Or. LJ. Spl'^U lod. Gas. 569. 

Hayward and Boyd, a.j.cs. 

(76) B. 300, cl, (iv) Distinction between 
fourth clause and first three clauses— Inten- 
tion, 

The oases in which the loorth clause of 
4B. 300, Penal Code, has any application, are 
extremely rare, and though it is not easy, and 
perhaps not desirable, to attempt to define with 
any strictness the kind of oases in which that 
^laose comes in, stiil there is one very broad 
distinction between it and the first three clauses 
•^in the latter the important thing is an inten- 
to kill or to hurt, while the fouHh clause 
^ays nothing about intention. Mawab v. 
VnilHtPor, 263 F.L.B. 1914«15 Cr. L J. 610 
«81 P:R. 1914 (Or.)=-26 Ind. Gas. 522*46 
P.W.R. 1914 (Gr.). 

JOHNSTONE and BCOTT-8MITH. JJ. 

{76-a) 8. 300. See Nos. 72, 73, supra, 

(77) 8s. 800, S2S^Murdef— Four accused 
joined in beating of which two only gave 
fatal blows— Responsibility of the other two 
—^Burt, 

When four persons joined in beating 5th, out 
of which two gave him fatal blows on bis head 
which resulted in his death, while the remain- 
ipg two struck him on the body not with excep> 
tiopal violence and were not shown to have 
realiEed that they were taking part in a murder 
or how grave the injuries inflicted by their corn- 
• rades were : 

Hiekf, thii the latter were guilty only of 
causing simple hurt under B. 323, Penal Gode. 

Their sentence ^ transportation was altered 
to one year's r^orous imprisonment. Gul 
Bhah V. Crown, 41 P.W.R. 1914 (Cr.). 
JOHNSTONE and Bgott-Bmith, JJ. 

(78) Ss. 300, S25- Murder— Grievous hurt — 
Banging a human body believing the person 
to be dead and thereby causing death, if 
murder— Intention to kill. 

The accused assaulted his wife and gave her 
kicks, blows and slaps, «Tbe kicks were given 
below the navel. Tbe woman fell down and 
'bbbame unconsoious. In order to create an 
appearance that the woman had committed 
enloide, tbe aooused took up the unconscious 
thinking it to be a dead body 
hung it by a rope. The postmortem 
teiamniaitiDn showed that death was due to 
fibanwmg* 

BeUt that the aooused could not have in- 
tended to kill his wife, if he thought that she 
was already dead, and ue oould not be ednvioted 
, >af murder. The 4^eaoe that the accused com- 
under S. 825, LPX., for 
slapi before 
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she fell down. The Emperor v« Dala Sardar, 
18 G.W,N. 1279*15 Or. L.J, 709-26 Ind. 
Gas. 157. 

SHARFUDDIN and TEUNON, JJ. 

(79) 8. 302. Bee EVIDENCE ACT, No. 29, 16 
Cr. L.J. 410. 

(80) S. 302. See GRIM. PRO. CODE, No. 260.a, 
7 L.B.R. 140. 

(80-ci) S. 302. Bee Nos. 11, 12, 15, 81, eupra, 

(81) Sa. 809, 34, 109, 1|^— Acquittal on 
charge of murder if bar to frial on charge of 
culpable homicide where culpable homicide 
was charged in previous trial - Acquittal on 
charge under 8. 302/34, I,P.G., if bar to trial 
on charge under J|| 302/114, or 802/109. l.PwQ. 
Bee Grim. Pro, (3ibE, No. 802, 18 G. W.N.728. 

(82) Ss, 302, 109— Priu^y Council, jurisdiction 
in Criminal cases- Conviction when to be set 
aside on appeal— Violation of principles of na- 
tural justice or grave injustice done or disnegard 
of legal process — Suspicion of gu%U— Inadmissi- 
ble and hearsay evidence admitted and used to 
grave prejudice of accused— Absence of reliable 
evidence — Motive, ^svidence of, however strong 
and convincing, if can take the place of relia!^^ 
evidence — Ai.pfover*s evidence — ConfesriM, 
retracted — Cerrohoraiion — Evidence not relt^le 
against co- accused, if may he rehed on for con- 
viction of an accused for abetment — Police, 
sending for, delay in, Vaithinatha Plllai v. 
The KIns-Emperor, 17 O.W.N. lilO* 14 M.L. 
T. 263* (1913) M.W.N. 806*15 Bom. li.R. 
910*25 M.L. J. 518*2 Bom. Gr. Gas. 123*18 
C.L.J. 366*14 Cr. L. J. 677 = 21 Ind. Gas. 369 
= 11 A.LJ. 881*36 M. 601 (P.C.). Bee 
Final Part, 1913, Gol. 184. 

(83) Ss. 302, cl, 4 and 326 — Murder — 
Grievous hurt— more than one accused — Com- 
mon intention to inflict bodily injuries likely 
to cause death— All guilty of murder, Kanhal 
Y. King Emperor, 11 A.L.J. 752*35 A. 829* 
14 Cr.L.J. 609*21 Ind. Gas. 657. See Final 
Part, 1913, Ool. 185. 

(84) Culpable homicide not amount- 
ing to murder— Causing death by a ohhavi 
blow given on head in spur of the moment 
and heat of passion— Sentence, 

Held, that, where a person, on the spur of 
the moment, in the heat of passion, and with- 
out any premeditation and motive for oausing 
death, seizes a chhavi, the first weapon which 
came to his hands, and infiiots with it a blow 
on the head of another which reeults in U;ie 
death of tbe latter, tie former's act falls with- 
in the 2Dd part of 8. 304, Penal Code. But in 
such a case the culprit deserves the maximain 
seutenoe of imprisonment provided {or that 
ofienoe. Kanda Singh v. Crown, 4 F.W.B. 
1914 (Cr.)*3 P.L.R. 1914*16 Gr. t.J. ITS- 
22 Ind. Gas. 764. 

JOHNSTONS and BBADoSp, JJ, 

(85) 8, BOi-— First r^ort—OutpabU homMde 

not amounting to murder— Grave discivpan- 
cies between the first repori and suhsegfiiient 
evidmee^Bmefitof^^^ - 
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Beidt that, grave discreiiaDoies between the 
stacemeot of‘ the deoeased contained in the 
first report and the evidence oi his witnesses as 
to the persona attacking him and giving him 
fatal in juries, throw a great doubt on the whole 
case, the*beaefit of which must be given to the 
accused. Rajwall y. The .Crown, 23 P.W.R* 
19U (Or.)- 172 P.L.R. 1914 = 16 Cft. L.J. 630 
=»24 Ind. Gas. 842. 

SHAH DIN, J. 

(8d-a) B, 304. See Nos. 22, 27, 35, 43 and 73, 
supra, 

(85-&) 8, 306. Bee No. 28, supra, 

(86) Ss, 807, 324 — Hurt with dangerous 
weapon-^Wound with axe-^^tempt to murder. 
Emperor y. Marta YithobaTrabhu, 15 Bom. 
L.R. 991-2 Bom. Or. 0. 169 = 14 Or. LJ. 641 
»>21 lad. Gas. 881. See Final Part, 1913, 
Ool. 187. 

(87) S, 317 — Mother givhig birth to illegitimate 
child — Throwing H into bush-^Concealing 
fact — Never showing any solicitude for 
child — Guilty of offeree. 

Where a woman immediately after giving 
birth to an illegitimate child and throwing it 
ink) a thorn bush, walked nearly a mile and a 
half, gave a false account of her condition to 
her companions, dispensed with any assistance 
even after she reached home, denied having 
given birth to a child when questioned by the 
Headman next morning, and never asked after 
the child’s welfare at any time or showed any 
solicitude on the subject : 

Heldt that the woman was guilty of the 
offence under S. 317, Penal Code. Emperor 
y. Ml Mein Gale, U.B.R. (1914), let Qr., 6 = 24 
Ind. Oas. 837-15 Or. L.J. 626. 

Shaw, j.o. 

(87*a) 8. 323, Sea Nos. 36, 37, 42 and 77, 
supra, 

(88) 8a. 323, 326 -^Knowledge to cause grie- 
vous hurt esseniial'-^lmprisonmsntf obli- 
gatory un^r S, 326. 

' Where a number of accused intended to beat 
the complainant but grievous hurt was infiiot 
ed. 

Held, (1) that it must be proved, before any 
one could be oonvioted of causing grievous hurt, 
that the common object was the intention to 
cause grievous hurt or the knowledge that any 
one of them might likely cause grievous hurt in 
the course of the beating which they intended 
to give to the oomplain&t (a). 

(2) That the imposition of the punishment of 
impriBonment on a conviction for causing 
grievous hurt is obligatory, ia ro Soogoor 
Baeaana Gowd, 15 Or. L.J. 192-22 Ind. Oas. 
768. 

*Sadasiva€ybb, J. 

Beferenees (o) 19 M. 483-1 Weir 298, F. 
(88^a) S, 824. See Nos. 38 and 86, supra. 

(89) B* 825’--Fight in the course of which' a 
person was kifldl — Aooused charged under 


Peoal Code— (Oonltnued); 

S. 325— Compounding of the ofienoe by the tela* 
tions of the deceased — Order of acquittal^ 
Legality — Revision— Ro-trial, See ORIM. PRO. 
CODE, No. 280. 7 8.L,R. 200. 

(90) S. 325— Parties willing to compromise— 
Bfieot— Composition when may not be refusedi 
See Grim. Pro. Code, No. 276, 17 0.0. 92. 

(90 a) S. 325— See Nos* 12, 26, 27, 78, 83 and 
88 supra, 

(91) 8, 326 — Causing grieyoua hurt with 
Ohhavis by way of exceeding self-defence^ 
8entence reduced to 2 from 5 years yand to 1 
from 3 years. 

Where A, B and 0 were oonvioted under 
S. 326, 1.P.G., for causing grievous hurt, though 
not serious, in proteoting D by means of 
Ohhavis, and thus exceeded the right of seif^ 
defence which they had by law, the sentence of 
5 years to A and of 8 years each to fi and 0 
was reduced respectively to 2 and 1 yCM’s 
rigorous imprisonment. Giyatt Singh U. Tfaa 
Crown, 29 P.W.R. 1914 (Or.)-182 P.L.R. 
1914-16 Or. L.J. 640-24 Ind. Oat. 948; 
Rattigan, j. 

(91-a) B. 326. See Nos. 11 and 42, st^n and 
89, No. 117, infra, 

(92) 8. 328— 0/ewce— Mere administration of 
drug ia not enough--^ Intent must be proved. 

In order to convict a person of an offence 
under S. 328, Penal Code, mere administration 
of the drug will not do. There must also be 
evidence to show that suoh administration was 
with the intent specified in the section and to 
cause injury to the person to whom it was ad* 
ministered. Muruga Goondan v. Bmperoi^, 
16 Or. L.J. 599 = 25 Ind. Oas. 361. • 

Ayling and Tyabji, jj. s 

(93) Ss. 332, 147, 99 — Police search---PlacB 
beyond the limits of the station of the officer 
conducting search-^ No eorit/en order from 
officer having jurisdiction ov&r the plaice^ 
Illegality --Arrest of suspected person amd 
attachment of property— Biot^ Escape of 
person and disappearance of property^ 
Police beaten — Offence committed — Private 
defence— Grim, Pro, Code, 8s, 64, 165, 
166, 650. 

Daring the course of a search by an officer in 
charge of a police station at a plaoe beyond* the 
limits of bis station, a riot took place in which 
the appellants took part. The polioenien were 
beaten, the arrested person escaped and the 
attached property disappear^. It was found 
that the common object of the riot was to pre- 
vent search being made, and not to take bkok 
the property which had bera attacfabd dr to 
release the prisoners. 

Held that, in the absence of a written prder 
of the officer in charge of the police station 
within the limits of whidh the search' took 
plaoe, the search was illegal (vide Bs^ 166 , 166, 
Grim. Pro. Code). 

Eeldy also, that in sj^tc 6f the illdg^l sekfch, 
the police would still 1^ juslfffied IA arre^ 
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suspected pbrsona under S* 5i, Crim. Fro, Oode, 
or attaohiog suspected property under S. 550 of 
the same Code. « 

The aooused oould not be found guilty of 
ofienoe under 8. 332, I.P.O., because the objeot 
of the riot was to resist the sei^roh, and in 
making the searches, the police were not acting 
in discharge of thsir duty (a) . 

Beld, further, that the accused have under 
8, 99, LP«0., no right of private defence, for the 
police were acting in good fai&h under color of 
their offije (6>, and that the accused were 
guilty of the offences of hurt and rioting. 

Even if the accused had a right of private 
defence, they exceeded it when they beat the 
police, Mir Shah Nawaa Khan y. The Crown, 
8 8.L.R. 1, 

PBATT, J.O., and EBMP, a.j.C, 

Beftrences fa) 108 R R. 186, R. (o) 7 
Bcun. H.C. Cr. 50 and 18 A. 246, R. 

(94 1 6f. B^6-^Dnng an act endangering human 
life or thi safetu of others - Temple resorted 
to by pilgrims on fesiwti occasions ’—Duly of 

* person in, charge to ensure safety of pilgrims 
attending by li:ense and invitaiion* 

The petitioner was the lessee of a certain 
temple from some of the skebaita and was the 
general manager of all of them. It appeared 
that on a certain day in the year pilgrims and 
others in large number visited this temple. 
Olose by the gate leading from an outer court- 
yard into the inner temple there was a well 
whioh was surrounded by a masonry platform 

to 3 feet high and the ring or parapet of the 
^weil stood again about 1 foot above the plat* 
form. Early at night on the day of the con- 
gregation of pilgrims an accident having occur- 
red, the petitioner at the instance of the 
Polioe-ofiioer in charge had a light placed on or 
near the one loot parapet, but at a later hour 
the petitioner had the light removed, and there- 
after between 1 and 2 A M. while the people 
were again entering into the inner temple, a 
boy wno bad no prev^pps knowledge of the wall 
und in the darkness oould not ipe it fell into it ; 

field, that the faots constituted an offence 
within the meaning of 8. 336, I.F.O. 

^ That, on the oooasion of the festival in ques- 
tion, the temple becomes a place of public 
resort, and it was the bouoden duty of the 
petitioner as the person in charge to taka all 
reMonabie precautions necessary to ensure the 
safety of those crowding thiiher by his license 
and invitation. M arsing Chars n Mahapatra 
Y, The King-Emperor, 18 C.W.N. 1176. 
SHABFUDDIN and TEUNUN, JJ. 

(96) 8» Qil^^Obstruction under bona lide 
colour of tiilet do* 

, field, that voluntarily obstructing any person 
from entering upon the land under bona fide 
polpur of title ao4 poaeessioa is not such an 
plfftracUbn as oan be inade the subject of a 
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orimiaal prosecution under 8. 341 of the I.P, 
C. 8heo Nath v. Crown, 5 P.W.B. 1914 (Or.) 
=»34 P.L.R. 1914-15 Or. L.J. 632-24 Ind. 
Gas. 844. 

SHAH Din, J. ^ 

(96) 89. 317, 352, 114. See CaiM. PBO. 
Code, No. 244, 19C:W.N. 181. 

(97) S. 349 — L9.thi raised by the accused and 
the person attacked ran away to save himself 
— Whether crimmal force. 

Where the accused went to the field of ano- 
ther and out the crops sown by him. and on the 
latter resisting, they raised their lathis to strike 
him and that other ran away to save himself, 
htld^ that the aoiused were guilty of using 
foroe by means b! bodily power within the 
meaning of 8. 349, Penal Code. Jal Ram Y. 
Kiog-Emperor, 12 A.L.J. 154-23 Ind. Gas. 
183 = 15 Gr. L.J. 231. 

TUDBALL, J. 

Reference 1 A L.J. 602, D, 

(97-0) 8. 349. See No. 39, supra, 

(97-6) 8. 361. See No. 20, supra, 

(97-c) 8. 352. See No. 96, supra, 

(96) 8. 353 —Distraint of doors under the 
Madras Local Boards Aot — Assault on distrain- 
ing officer — Oonviotion— Legality. See AOT 

V OP 1884 (Madras Local boards;, No. l, 
16 M.L.T. 429. 

(98-a) S. 353* See Nos. 25, 37 and 40, supra, 

(99) 8s. 364, 376, 611— Trial under 8. 364 
— Prosecution and defenoe witnesses examined 
and cross-examined — Accused committed to 
Sessions on charges under Ss. 876 and 511— 
Legality. See GRIM. PRO. CODE, No. 283, 16 
Or. L.J. 366. 

(100» S. BBX^-Lawful guardian— Hindu girl, 
custody of —Paternal uncles, setting up 
adverse title, kidnapping by — Guardians 
and Wards Act (VIII of 1B90)— Or dir by 
^ Deputy Magistrate making^ over minor to 
lawful guardian, ultra vires. 

Where an orphan minor Hindu girl, who was 
entrusted to the care of her maternal uncles 
and had obtained mutation in her favour of 
certain property which was claimed by her 
paternal ancles after having lived for 18 months 
with the maternal uncles, was foioibly carried 
away by her paternal uncles and was caused to 
be married : 

4 - 

Beld, that the paternal unoles were rightly 
oonvioted under 8. 361 of the Penal Code 

Feld, also, that, though, under the Hindu 
Law, paternal uncles ar^ preferential guardians 
to maternal uncles, where paternal unoles claim 
an interest in the minor’s property adverse 
to her. they are not entitled tea the oustody of 
the minor’s person under the provisions of Aot 
VIII of 1890. 

Held, further, that the order of the Deputy 
Magistrate making over the girl to the mater- 
nal unoles on certain oonditionf and entrasting 
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the giH to a trustee until those oonditiona 
were fulfilled, was ultra vires, and it was open 
to them to take suoh legal steps for the minor’s 
custody as they thought fit. BaiJ Nath v. 
Emperor, 16 Or. L.J. 640 » 25 Ind. Gas. 840. 
STUART, J.C. 

(101) 8s, 861, 362 and *366 — *Minor girl 
leavmg her gunrdi'in of h^.rown free will — 
Not induced by force or deceit — Whether 
abduction or kidnapping. 

Where a girl under sixteen years of age left 
the guardianship of her husband and father-in- 
law of her own free will and not for the first 
time, and after that stayed with the accused 
quite voluntarily and without any force having 
been exeroised or deoeption practised upon her, 
held, it did not amount to taking or enticing 
the girl out of the keeping of her lawful guar- 
dian, nor did it amount to compelling her by 
force or inducing her by deceitful means to go 
from any place, and*it was not an ofience with- 
in the meaning of 361, 362 and 366, Penal 
Code. King Emperor y. Ram Chander, 12 
A.LJ. 265«23lad. Gas. 473* 16 Or. L.J. 266. 
Richards, o j., and Banerji, j. 

(102) Ss. 361 and 366 — KUnaiping from law- 
ful guardianship -^^*Taking ’* to oe physical, 

The word “caking” in 3. 361, Penal Oode, is 
nothing but physical taking. 

Where a father sent his daughter to live in a 
house with certain of his relations and one of 
these relatione married in that house the 
daughter without the consent of the father : 

Held, that no offence under 8. 366, Penal 
Code, was committed by the relative, because 
there was no taking out of lawful guardianship, 
inasmuch as the daughter never left the house 
where she was residing with the consent of her 
father. Jagan Nath v. Emperor, 16Cr. L.J. 
680 » 25 Ind. Gas. 638. 

Stuart, a.c.j. 

(102-a) S. 362. See No. 101, supra, 

'(108) Ss, 362, 366 and 4 — Abduction-^Using 
deceitful means — Inducing a woman in a 
Native State to go to a place in British India 
— Trial in British Indian Courts — Want of 
jurisdiction — Repeating the same means m 
British India to go to another place-- Juris- 
dictwn of British Indian Courts to try. 

The aoouaed, who was a subject and resident 
of Kathiawar, and witl^n a Native State, in- 
duced a woman, by promising to take her to 
her brother, to go to Sind, and oommitted the 
offeno^ of abduction under S. 866, l.P.C. 

Held, that his oonviption and sentence in 
Sind on a charge of abduotion from Kathiawar 
must be quash^. 

He could only be tried in Sind for acts 
amounting to abduotion oommitted in Sind, 
that is, within British India, in view of the 
prpvitiona of S. 4, Penal Code. 

But if it should be proved, that the aooused 
repeated the sam% deceitful, means, ntmely, the 
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promises to take the woman to her brother weire 
used in Karachi to induce her to go on to another 
place, then it would appear that fie oommitted 
an independent ofience of abduotion in Sind for 
which he would be liable to be tried and punish* 
ed in British India under Sii. 363 and 366, I. P.O. 
The Crown y. Anandgir wd. Jlwangip, 7 
8.L.R. 128== 16 Gr. L.J. 611*24 Ind. Gas. 699. 
Hayward and Boyd, a.j.o.b. 

(104) 8s. 362, 366 -•Abduction an offence only 
when committed with certain intent or 
knowledge. 

The ofience of abduotion is a continuing ofienpe 
and a girl is being abducted not only when 
she is first taken from any place bukalso when 
she is removed from one place to another. 
Chapter XIV, Penal Code, mikes abduotion an 
offence only when it is committed with certain 
intent, and the mere taking of a girl to an im^ 
migration recruiter is not necessarily the taking 
of the girl to his house with a knowledge that it 
was likely that she would be forced or seduced 
to illicit intercourse. Ganga Del v. King- 
Emperor, 12 A. L.J. 91*15 Gr. L.J. 154*22 
Ind. Gas. 730. ^ 

KNOX, J. 

(105) 8, 363-- Kidnapping — Indian Divorce 
Act — Decree nisi by District Judge for 
dibsolution of marriage— Direction to deliver 
up child to husband — Removal of child 
from husband' s custody before confirmation 
of dtcreii by High Court, if offence. 

Where, on an application by the husband for 
divorce, the District Judge made a decree nisi 
for dissolution of marriage and also directed • 
the petitioner (the wife) to deliver up to the 
husband the son born of the marriage, and 
subsequent to the decree the husband without 
the assistance of the Gourt obtained the custody 
of the SOD, but before the confirmation of the 
decree by the High Court under 8. 17, Divorce 
Act. the petitioner removed the boy from the 
father’s custody and was charged under S. 363, 
LP.O. 

Held, that th^ order for custody which was 
made, not being intended to be an ad interim 
order wbioh it is open to a District Judge to 
make at any time while a case is pending, was 
an order nisi without ^egal efieot until confirm- 
ed by the High Gourt, and the petitioner 
committed no offence under 8. 363, I.P.O., in 
removing the boy from the father’s custody. 
Mrs. Anne Elizabeth Barthwiok y« Herbert 
Charles Barthwiok, 18 O.W.N. 484»I5 Or. 
L.J. 72 = 22 Ind. Gas. 424*41 C, 714. 

IMAM and OHAPMAN, JJ. 

(106) S, 363 —Father when not liable for kid- 
napping his own child— Kumhar not bound 
by strict Hindu Law— Technical offence-rr 
Nominal sentence, 

M betrothed his minor daughter to a minor 
son of B. Later on, B objected to marriage 
when arranged and in oonsequenoe M married 
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saB]^otfid i^rsons under S* 5i» 0dm. Pro. Code, 
orattaohing suspeoted property under 8, 550 of 
the same Code.* • 

The eooaaed could not ba found guiUy of 
offenoe under 8. 33d, because the objeot 

qI the riot was to resist the seurch, and in 
making the searohes, the polioe were not acting 
in discharge of thair duty (a). 

Held, further, that the accused have under 
S* 99i l.PvO., no right of private defence, for the 
police were acting in good faith under color of 
their ofdje (&^ and that the accused were 
guilty of the offences of hurt and rioting. 

E^en if the accused had a right of private 
defence, they exceeded it when they beat the 
polioe. Mir Shah Nawaz Khan v. The Crown, 
88.L.R. 1. 

Pbatt, J.O., and Kemp, a.j.c. 

'Beferencea (a) 108 R R. 186, B. (6) 7 
Bom. H.C, Cr. 50 and 18 A. 246, R» 

(94 1 8* B^6-^Doing an act endangering human 
life or the safety of others ~ Temple resorted 
to by pilgrims on festive occasions— Duty of 

* person in charge to ensure safety of pilgrims 
attending by li:ense and invitation. 

The petitioner w.is the lessee of a certain 
temple from soma of the slzebaits and was the 
general manager of all of them. It appeared 
that on a certain day in the year pilgrims and 
others in large number visited this temple. 
Close by the gate leading from an outer court- 
yard into the inner temple there was a wall 
which was surrounded by a masonry platform 

to 2 feet high and the ring or parapet of the 
^wail stood again about 1 foot above the plat- 
form. Early at night on the day of the oon- 
gregation of pilgrims an accident having occur- 
red, the petitioner at the instance of the 
Polioe-ofiicer in charge had a light placed on or 
near the one foot parapet, but at a later hour 
the petitioner had the light removad, and there- 
after between 1 and 2 A M. while the people 
wer^ again entering into the inner temple, a 
boy WHO had no previous knowledge of the well 
and in the darkness could not aee it fell into it ; 

Beldf that the facts constituted au offenoe 
within the meaning of 8. 336, l.P.C. 

That, on the occasion of the festival in gues- 
tioOf the temple becomes a place of public 
resort, and it was the bounden duty of the 
peUtioner as the person in charge to take all 
reasonable precautions necessary to ensure the 
eafety of those crowding thiiher by his license 
and invitation. Narsing Charan Mahapatra 
lr« The |[iiig*£nipevor, 18 C. W.N. 1176. 
SBABFaDDlN and TEUNUN, JJ. 

{piS) 8* Sil^Obstruotion under bona £de 

Jfsldi thet voluntarily obstructing any person 
from entering upon the land under bona fide 
golpar of title and possession is not such an 
obsM^UnM^n m onn he made the subject of a 
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criminal prosecutinn under S. 341 of tbS I.P. 
C. Shao Nath y. Grown, 5 P.W.R. 1914 (Or.) 

34 P.L.E. 19i4»ldCr. L.J. 532»24 Xnd. 
Oas. 814. 

SHAH Din, j. 

(96) S3. 347, 352, 114, See Grim, PBO. 
CODE, No, 244, lUCtW.N. I8l. 

(97) 8. 349— L^thi raised by the accused and 
the person attac ked ran away to save himself 
— Whether criminal force. 

Where the accused went to the field of ano- 
ther and out the crops sown by him. and on the 
latter resisting, they raised their lathis to strike 
him and that other ran away to save himself, 
held^ that the ao^sed were guilty of using 
force by means of bodily power within the 
meaning of 8. 349, Penal Code. Jai Ram V. 
King-Emperor, 12 A.L.J. 154s 23 Ind. Oas. 
183s 15 Cr. L.J. 231. 

TUDBALL, J. 

Reference 1 A L.J. 602, 2). 

(97-fl) 8. 349. See No. 39, supra, 

(97^ b) 8. 351. See No. 20, supra, 

(97-c) 8. 352. See No. 96, supra, 

(99) 8. 363 —Distraint of doors under the 
Madras Local Boards Act — Assault on distrain- 
ing oflfioer — Conviction— Legality, See ACT 
V OP 1884 (Madras Local boards;, No, l, 
16 M.L.T. 429, 

(9d-a) S. 353. See Nos. 25, 87 and 40, supra, 
(99) 8a. 364, 376, 511-Trial under 8. 364 
— Prosecution and defence witnesses examined 
and cross-examined — Accused committed to 
Sessions on charges under Ss. 376 and 511 — 
Legality. See CBIM. Pbo. CODE, No. 263, 15 
Or. L.J. 366. 

(100> S. 361 — Lawful guardian — Hindu girl, 
custody of ^Paternal uncles, setting up 
adverse title, kid 'tapping by -- Guardians 
and Wards Act (VllI of 1990) — Or dtr by 
^ Diputy MagUtrate making*^ over minor to 
lawful guardian, ultra vires. 

Where an orphan minor Hindu girl, who was 
entrusted to the care of her maternal uncles 
and had obtained mutation in her favour of 
oertaiu property which was claimed by her 
paternal uncles after having lived for 18 months 
with the maternal uncles, was foicibly carried 
away by her paternal uncles and was caused to 
be married : 

Held, that the paternal uncles were* rightly 
convicted under 8. 361 of the Penal Code 
Held, also, that, though, under the Hindu 
Law, paternal uncles arp preferential guardians 
to maternal uncles, where paternal uncles claim 
an interest in the minor’s property adverse 
to her, they are not entitled toi the ousto^ of 
the minor’s person under the previsions of Act 
VIII of 1890. 

Held, further, that the order of the Deputy 
Magistrate making over the girl to the mater- 
nal uncles on certain oonditiont^aod entrusttitg 
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the gifl to a trustee until those oonditiona 
were lulSlled, was ultra vires^ and it was open 
to them to take suoh legal steps for the minor’s 
custody as they tboaght fib. BaiJ Nath v. 
Emperor, 15 Or. LJ. 6l0a25 Ind. Oas. 840. 
STUART, J.O. 

(101) 8s. 861, 362 and * 366 ~*Afinor girl 
leaving her guardian of htrown frer will — 
Not induced by force or deceit — Whether 
abduction or kidnapping. 

Where a girl under sixteen years of age left 
the guardianship of her husband and father-in- 
law of her own free will and nob for the first 
time, and after that stayed with the aooused 
quite voluntarily and without any foroe having 
been ezeroised or deception practised upon her, 
held, it did not amount to taking or enticing 
the girl out of the keeping of her lawful guar- 
dian, nor did it amount to compelling her by 
foroe or inducing her by deceitful means to go 
from any place, and'it was not an offence with- 
in the meaning of S^. 361, 362 and 366, Penal 
Code. King-Emperor v. Ram Chander, 12 
A.L.J. 265 = 23 Ind. Oas. 473 = 16 Or. L.J. 265. 
Richards, c.j., and Banerji, j. 

(102) Ss, 361 and 366 — Kiinarpivg from law- 
ful guardianship -^^^Taking ” to oe physical, 

The word “laking” in S. 361, Penal Code, is 
nothing but physical taking. 

Where a father sent his daughter to live in a 
house with certain of his relations and one of 
these relations married in that house the 
daughter without the consent of the father : 

Held, that no offence under 8. 366, Penal 
Code, was committed by the relative, because 
there was no taking out of lawful guardianship, 
inasmuch as the daughter never left the house 
where she was residing with the consent of her 
father. Jagan Nath v. Emperor, 15 Or. L.J. 
630 = 25 Ind. Gas. 638. 

Stuart, a.c.j. 

(102-a) 8. 362. See No. 101, supra. ^ 

(108) 8s. 862, 366 and 4 — Abduction — Using 
deceitful means — Inducing a woman in a 
Native 8tate to go to a place in British India 
— Trial in British Indian Courts — Want of 
jurisdiction — Repeating the same means in 
British India to go to another place^ Juris- 
diction of JBritish Indian Courts to try. 

The aoouaed, who was a subject and resident 
of Kathiawar, and witl^n a Native State, in- 
duced a woman, by promising to take her to 
her brother, to go to Sind, and committed the 
offenoa of abduction under S. 866, 1.P.G. 

Held, that his oonviption and sentence in 
Bind on a charge of abduction from Kathiawar 
must be quash^. 

He could only be tried in Sind for acts 
amounting to abduotion committed in Sind, 
that is, within British India, in view of the 
pKpvisioha of S. 4, Penal Code. 

BuHl it should be proved, that the aooused 
repaatod the sanoib deceitful means, namely , the 
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promises to take the woman to her brother were 
used in Kareobi to induce her to go on to another 
place, then it would appear that Be committed 
an independent offence of abduotion in Sind for 
which be would be liable to be tried and punish* 
ed in British India under S^^. 363 and 366, 1. P.O. 
The Crown v. Anaodgir wd. Jiwangir, 7 
S.L.R. 128=15 Or. L.J. 611=24 Ind.Oas. 699. 
Hayward and Boyd, a.j.c.s. 

(104) 8s. 362, SQ6— Abduction an offence only 
when commiittd with certain intent or 
knowledge. 

The offence of abduction is a continuing offence 
and a girl is being abducted not only when 
sbe is first taken from any place bakalso when 
she is removed from one place to another. 
Chapter XIV, Penal Code, makes abdnotioo an 
offence only when it is committed with certain 
intent, and the mere taking of a girl to an im- 
migration recruiter is not necessarily the taking 
of the girl to bis house with a knowledge that it 
was likely that she would be forced or seduced 
to illicit intercourse. Ganga Del Y. King- 
Emperor. 12 A L.J. 91 = 15 Or. L.J. 154 = 22 
Ind. Cas. 730. *' 

KNOX, J. 

(105) 8. 363 — Kidnapping — Indian Divorce 
Act — Decree nit-i by District Judge for 
dibsoluiion of marriage --Direction to deliver 
up child to husband — Removal of child 
from husband* 3 custody before confirmation 
of decree by High Court, if offence. 

Where, on an application by tbs husband for 
divorce, the District Judge made a decree msi 
for dissolution of marriage and also directed • 
the petitioner (the wife) to deliver up to the 
husband the son born of the marriage, and 
subsequent to the decree the husband without 
the assistance of the Court obtained the custody 
of the son, but before the confirmation of the 
decree by the High Court under S. 17, Divorce 
Act, the petitioner removed the boy from the 
father’s custody and was charged under S. 863, 
I.P.O. 

Held, that th^ order for custody which was 
made, not being intended to be an ad interim 
order which it is open to a District Judge to 
make at any time while a case is pending, was 
an order nisi without ^egal effect until confirm- 
ed by the High Court, and the petitioner 
committed no offence under 8. 863, I.P.O*, in 
removing the boy from the lather’s custody. 
Mrs. Anne Elizabeth Barthwlok y. Herbert 
Charles Barth wick. 18 O.WN. 484 = 15 Or. 
L.J. 72 = 22 Ind. Oas. 424 = 41 0. 714. 

IMAM and CHAPMAN, JJ. 

(106) S, ^Father when not liable for kid- 
napping his own child— Kumhar not hound 
by strict Hindu Law --Technical offence— 
Nominal smtence. 

M betrothed his minor daughter to a minor 
son of B. Later on, B objected to marrjiage 
when arranged and In oonsequenoe H married 
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the girl to C a minor. The girl returned almost 
immediately to the hoase of her father. 

On this B was convicted under 8. 863, Penal 
Code; and M under S. 363/103, I.P.O. 

Betd, that strict Hindu Law on the subject 
ohuld not he applied to the parties and that 
ni^ither B, nor M, oommittei any offence. Such 
a matter concerns the Civil rather than a 
Criminal Court. 

In such a case even if it be supposed that a 
teobnioal offence has been committed, only a 
nominal sentence is appropriate. Ballia v. 
OffOVo, 24 P.W.R. 1914 (Cr.)-161 P.L.R. 
1914 » 16 Cr. L.J 639 » 25 Ind. Cas. 839. 
KENSINGTON, J, 

(107) Ss. 366, 366 — admissibility 
of ^Previous incident, complainU as to^Evi- 
ttmee del, B. 14. Baharudin Mandal 9. 
Bmparop, 18 C.L J. 578 « 22 lod. Cas. 187 = 15 
Or. L.J. 43. Bee Final Part, 1913, Col. 191. 

(107 a) S. 366. See Kos. 19, 101, 102, 103, 
194 and 107, supra, 

(108) 8. 376--What amounts to plea of guilty 
under. See EVIDENCE ACT, No. 9, 44 P W. 

R. 1914 (Cr.). 

(108-a) 8. 376. See No. 99, supra 

(109) 8* Z71^Evidence^ Unnatural offence 
•^Uncorroborated testimony of complainant 
•••-When prosecution not bound to produa 
all witnesses. 

Held, that in the case of unnatural offence 
under 8. 377, Penal Code, conviction can safely 
be based on uoo(»roborated testimony of the 
boy, it it is not otherwise doubtful. 

^ Held also, that the prosecution is not bound 
to produce witnesses who are not expected to 
speak the truth. Sardar Ahmad v. The Crown, 
42 P.W.R. 1914 (Cr.). 

SCOTT SMITH, J. 

(110) S. SIS— Theft— Fish in a pond ^Pos- 
session— Nature of* 

The test of possession |d all cases under 

S. 378 of the Penal Code, relating to fish or 
birds, is **oould they esda^’* If they are 
unable to escape, they become the subject of 
theft* Manehau Paldigadu v. Kadimsetli 
Tammayya, (1914) M.W.N. 368 = 22 lad. Cas. 
499-16 Or. L.J. 77. 

Miller, J. • 

(110 a) 8. 378. See No. 23, supra, 

(111) 8. B79— Theft— Possession in law. 
Where the tenant is accused of theft of paddy, 

reaped and stored up, his and the landlord’s 
share not having been divided, a conviction 
for theft is bad, because until the delivery by 
the tenant to the landlord of the latter’s s^are 
oli^ orop, the possession of the whole crop 
was with the tenant. Annatnalai Odayar ir. 
Bmpepop, (1914) M.W.N. 106 = 15 Or.L.7. 1B6 
-22 Ind. Gas. 762, 
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(112) 8, S79— Theft of grass •^DisptUe as to 

ownershipof land— Compensation under 8. 545, 
Crim, Pro, Code, Ship Das Y. The Crown, 40 
P.W.R. 1918 (Or.) -336 P.L.R. 1913-14 Ol 
L.J. 659 = 21 Ind. Cas. 899. See Final Part, 
1913, Col. 194. * 

(I12 a) Sv.379. Bee Nos. 2, 4, 17 and 65, 
supra, and No, 150, infra. 

(113) Ss. 379, 109— Thrift, abetmentof— ‘Claim 
of right set up by defence — Finding of 
abseme of good faith without adjudication 
as to the existence or otherwise of right set 
up if sufficient for conviction. 

Where the petitioner was convicted of abet- 
ment of theft of wood from a forest, and the 
defence of the petitioner was that he had a 
right to take wood from the forest in question 
without a pass, but the Magistrate, without 
deciding whether the petitioner had such a 
right or not, found that the petitioner’s claim 
to take wood without a pass could not possibly 
have been made in good faith, inasmuch as the 
petitioner had himself taken passes previously 
for the removal of wood from the forest. 

Held — that, whatever the intention and 
knowledge of the petitioner was, he could not 
be convicted of theft or abetment thereof, when 
it was not found as a matter of fact that he was 
not entitled to take wood from the forest. 
Harendra Narayan Dais v. Ramjan Khan, 
18 C.W,N 397= 16 Or. L.J. 298-23 Ind. Cas. 
506 = 41 C. 433 

COXE and MULLICK, JJ. 

(114) 8s, 379, 403, 424 — Theft— Possession of 
tenant- Exclusive or joint. 

When trees are in the possession of the 
aoensad, although the complainant is jointly 
interested, they must be considered to have 
been in the ezclusive possession of the tenant 
accused and no offence of theft could be com- 
mitted. 

To convert the conviction for theft into one 
|pr offences under 8.‘403 or ^24, I.P.G., in 
revision, is undesirable, as it is prejudicial to 
the accused. Thoppulan v. Sankapauarayana 
lyep, (1914) M.W.N. 483-16 Or. L.J. 440-24 
Ind. Gas. 176. 

Tyabji, j. 

(116) 8s, 379, 411 — Crim, Pro, Code— Joint 
trial— different offences— Different accused. 

When one of two persons is charged with 
theft and the other with receiving stolen pro- 
perty, they cannot be jointly tried. Oovinda- 
rajolu Mudali v. Emperor, (1914) M.W.N. 
352 = 28 Ind. Cas. 208-15 Cr. L.J, 256i^ 
SADASIVA lYRR, Z, 

Eeference 1—2 Cr. L.J. 37, F, 

(U6) 8. B95—Daooity—Cweum8taniial $vu 
dencer- Pointing out place where stokn 
property found. 

Where the sole evidence against a persoii 
charged with an offence under 8^ 895, Penal 
Oode» cemsifited of the fa(i^ thai4^ aoet^ had 



ao5 


lDX<IliBT OF CASES. 


206 


Penal Ood6-^(Con^«nf(0d), 

pointed out where aome remaiofl of 

the etolen propecty were found ; 

Eeld, that the above oiroumstantial evidence 
was not suf&oient to show that the accused had 
oo]Bmit|ed the ofence, inasmuch as it did not 
exclude other theories compatible with bis 
innocence. Sarai Singh v. Emperpr, 15 Or. L. 
J. 401 » 23 Ind. Cas. 1004. 

Lindsay, j.o. 

Be/erence ;--l7 A. 676, E- 

(117) 8s, 397, 326 — Bobbery^ Robbery not 
proved — Conviction for grievous hurt under 
8, 826. In re Adabala Muthiyala, 13 Or. L. 
J. 739»17 Ind. Oas. 51»37 M. 236. See Final 
Part, 1912, Col. 159. 

(118) 8s, 399, 402 — Eature of defence which 
accused can set up — Duty of Court-— Pro* 
•wution evidence, deficiency in, defence not 
bound to fill up— Right of defence to com- 
ment on such deficiency— Case of fraud set 
up by defence— ‘Prosecutirn, opportunity of 
explanation to — Verdict of as essors, in 
auiywer to questions by Judge, impropriety 
of — 8s, 399, 402, 1,P,C , — Acquittal 
under S, 399, if involves acquittal under 
8. 402, i.P.C. — Repugnancy in judg- 
ment, conviction if can be set aside on 
such ground — Tenancy of modern legislation 
—Power of High Court to alter acquittal 
on one of two alternative charges into con- 
viciion— Distinction between 8s, 899 and 
402, LP,C,—Crim, Pro.Code, S. 47, mean- 
ing and scope of— 8, 108, cL (2)— Search 
— Bight of ** occupant to be present at 
search— Denial of this right, effect of — 
“ Occupant of the placej' meaning of— 
Omission of one Magistrate to take cogni- 
zance on suspicion, effect of, on subsequent 
proceedings — Finding of incriminating 
articles in a house, presumption of law 
arising from, 

Woodroffe, J, (Beachcroftj J,, concurring.)— 
An accused per4bn is entitled to put forward^ 
any defence open to him, teohnioal or other- 
wise, and to have the Court’s judgment on it. 

It is no affair of the defence to supplement 
or explain deficiencies or suspicious oiroum* 
stances appearing on the face of the prosecu- 
tion evidence.^ It is open to it to say that the 
prosecution has not proved its case and to refer 
to such deficiencies in proof of the submission, 
or to other ciroumstanoee appearing on the face 
of the proseoution evidence which show that it 
is so open to suspicion that it would be unsafe 
to aoospt it. If, however, the defence puts for- 
ward a case of fraud or if the evidence for the 
pfOseoution is not ambiguous, the defence 
should give notice of the point they intend to 
take so that the prosecution may have an oppor- 
itunily oi eorplanation. If any charge of fraudn- 
lent praofcioe wasgotng to be based ona circum- 
stanoa whtchiistandipg by itself, was not neoes- 
risar% anapiotous, Abedeknoe^^^^^ orosa- 

gwdiiad^wU^^ 
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Where the Sessions V Judge, in taking the 
verdict of the assessorst put a large number of 
questions to them^ and then recorded their 
opinion on those questions : 

Held, that the Judge should hate allowed 
the assessors in the first instance to have given 
their opinion in their own language and way, 
and then, when they had oompleted what they 
had to say, it would have been open to him to 
put to them such questions as were neoessary to 
elucidate or supplement their opinion. 

Where the charge against the accused was of 
two separate offences laid in an aUemative 
form, VIZ,, one under S. 399 and another under 
S. 402, I.P.O*, but it appeared that the charges 
were treated not alternatively but as^additional, 
and the Sessions Judge acquitted them of the 
charge under 8. 399, I.P.C.i and convicted 
them of the charge under 8. A02, I.P;C. 

Eeld, that the acquittal under 8. 899^1. P^O., 
did not involve an acquittal under S. .402i Oiv. 
Pro. Code, and the conviction under the latter 
section was not wrong and the judgment of the 
Sessions Judge was not vitiated by repugnancy. 

That, everj if three was any repugnancy, it 
was open to the High Court to alter the finding 
of acquittal under 8. 399, I.P.C., into one of 
conviction maintaining the sentence. 

That the offences of commission of daooity, 
preparation for it and assemblage for the same 
purpose, have this in common, that they 
presume an intention or agreement to commit 
daooity by five or more persons. A mere 
assembly without further preparation is not a 
preparation within the meaning of B. 899, I»P. 
G., for if it were, 8. 402, I.P.G.i would be re- « 
dundant. 8. 402, I.P.C. , applies to the ease of 
mere assembling without proo^tCf other prepa- 
ration. A petson can thus be not guilty of 
daooity yet guilty of preparation and not guilty 
of preparation yet guilty of an assembly. 

Beachcroft, J.— The tendency of modern 
legislation in general and of the Grim. Pro. 
Code in particular is to avoid technicalities, 
and there is no nrovision in that Code whioh 
would justify inftrfecenoe with a conviction on 
the ground of repugnancy in the record. 

Woodroffe, J. {Beachcroft, J , concurring),- 
Where the Police searched a but oo^^suspioicn 
and incriminating esidenee was found, and 
after the search was over the Additional Dis- 
trict Magistrate came to the spot ami saw what 
bad been found, and a search- list was prepared 
which the Additional District Magistrate 
signed, and the accused were subecqoexiliir 
placed before another Magistrate who heldM 
enquiry and committed tbeaoeused to the OoUKt 

of Sessions for trial ; 

•• 

Heldt that the fact that the Adftitioual 
Distciot Magistrate did not take ooghiaauoe 
of <the case at once did not render the subsequent 
proceedings before anothet Magistrate hadi 
nor could such subsequent proceedingi N 
to be prejudicial to the aooused. 
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« 

Tliat it was not the duty of the Additional 
District Magistrate to take oognizanoe of the 
case on the basis of what he found at the spot* 

Where the aoousad persons, who were inside 
the room searched by the Police, were, aitar 
tha discovery in their presence of a gun and 
after search of their persons, sent out of the 
room and the search was continued : 

Held that the Code of Criminal Procedure 
permits the oooupantsof the place searched to be 
present at the search, and there was therefore 
a violation of this rule which is one nob mere- 
ly of technicality but of substance, in that it 
is enacted to guarantee the reality of the search 
and the discoveries made thereat. 

That this was an irregularity which the 
accused were entitled to ask the Court to consi- 
der and which made it incumbent on the Court 
to scrutinise the evidence carefully. 

Be>icheroft, tT — The spirit of S. 103, sub-S. 3. 
is that the occupant of the place searched shall 
be present and it means that be is to be given 
the option of being present and not that 
he is to be allowed to be present only if 
he demands it. But the right of presence 
given by S. 103 applies only to the occupant 
of the place searched or some person in his 
behalf, and the words “ occupant of the place ” 
are not intended to cover every person who 
may happen to be in the place at the time, but 
they refer back to the person mentioned in 
S. 102» i. e, a person residing in or being in 
charge of the place. 

Woodroffe, J, — Where, after searching a hut, 
arms were found under a machan inside the hut 
and in the ceiling of the hut : 

Held that knowledge of the existence of 
the arms would not without other evidence be 
imputable to any other than the lessee of the 
hot, nor would tbo presumption operate even 
against him if it were shown that the oircum- 
stanoes were such that arms might be in his 
place without his knowing it. 

BeachcrofU — Where an article is found in 
a man’s house, the ordiffaty presumption is 
that he as owner of the bouse is aware of its 
contents. This is subject to the qualification 
that ho other person has access to that parti- 
cular place. It follows that, if the house is in 
the occupation of mpre persons than one 
having access to the particular place, there is 
no presumption against them individually that 
they have put the article where it is found; 
though, if it be proved that an article has been 
for a considerable period of time in a place to 
which all have frequent access, it might 
reasonably be presumed that all were aware 
of its existence* 

8. 47^ Orim* Pro. Oode, is not intended to 
restrict the powers of the Police to enter the 
place to he searched ; on the contrary it is a 
provision compelling householders to afford the 
Police iaoilitiee in carrying out their duties, 
and S* 48 titoviden that if difdoulties are placed 
in the ivay of a Police officer, he may use fosoe 


Penal Code ^{Continued). 

to obtain ingress. Romeih Chandra Banerjee 
y. The Emperor, 18 0.W*N. 498a4I 0* 350«« 
15 Cr. L.J. aB5»23 Ind. Cas. 985. 

WOODROFPE and BBAOHCROFT, JJ, 

(119) Ss, 401, 418 — of offence 

under S, 401 — Posiiivn cf the Agoo or re- 
ceiver of the sidlen property* 

To sustain a conviction on a charge under 
8. 401, Penal Code, it is necessary to prove — 

(1) That there existed a gang of persons ; - 

(2) That those persons were associated for 
the purpose of committing theft or robbery ; 

(3) That theft or robbery was to be oom- 
mitted habitually ; 

(4) That the accused was a member of such 
gang. 

The habitual commission of theft necessarily 
implies an aggregate of acts by some members 
of the gang or by all of them, but it Is not 
necessary that each individual member of 
tbe gang should be proved to have habitually 
committed theft in company with the other 
members. Once it is established that a gang, 
however small in number, was formed for tbe 
purpose of habitually committing theft, all 
persons who thereafter joined that gang in one 
or more cases of theft come within the purview 
of S. 401 (a). 

Tbe fact of association and that of the habi- 
tual commission of theft have however to be 
proved by evidence which would be admissible 
according to the Evidenoe Act, and therefore 
tbe fact that an accused person is of bad 
character or is reputed to be a thief or an 
habitual thief is no evidence against him for 
the purpose .of a charge under 8. 401, I.P.C* 
[bh 

Tbe Agoo who is tbe habitual receiver of the 
stolen property, though not himself the thief, 
is a principal member of the gang of thieves in 
whose interests be receives the stolen property, 
and bis case therefore falls within the purview 
of S 401, I.P.C. Tbe position of the Agoo in 
tbe Karnal district, discussed. Bsjft y. Em- 
pe'roF, 18 P R. 1914 (Cr.). 

SHAH Din, j. 

Beferences:—{a) 6 M.H.O B. 120; 37 P.R. 
(Cr.) 1869; 9 P.R. (Cr.) 1‘‘80; (1686) 6 A.W.N. 
16; 6 A.W.N. 16; 6 A.W.N. 66; 1 O.W.N. 
146; 27 Q. 139; 32 M. 179; Iff P.L B. 1910; 
10 Ind. Cas. 833; 36 P.W R. 1912, JB. (5) X 
O.W.N. 146; 27 0. 1,S9 ; 82 M. 179, B* 

(119'a) 8. 402. See No. 118, supra, 

(120) 8. 403. See Cbim. Pbo. CODE, No. 885, 
28P.W.R. 1914 (Or.).^ 

(120-a) 8.403, Bee Nos. 27 and 114, sttpra. 

(121) Ss. 404, 424-— Scops 

Section 404, I.P.C. , is intended only to pumth 
servants and strangers who could possibly have 
DO right to or interest in, the efieots of a dead 
man, and whomisappropriated such efieets, but 
not to punish near relations eIio take 
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of attd deal witli the efieotB under a claim of 
independent ownership or as heir to the de- 
ceased. 8. 424 is intended to punish fraudulent 
debtors and their aooomplices and not persons 
who claim as heirs and deal with the property. 
Karpl Matgadu Y. Emperop, (1914) M W.N. 
791 » 15 Or, hJ. 602 » 25 Ind.Gas. 514. 
SADASrVA lYBSR, J. ’ * 

(122) S. 405 — Criminal breach of 
Money entrusted to broker — Broker to bear 
all losa^Ownership — Trustee — Agent, 

In pursuance of the following contract a 
Company advanced Bs. 4,500 to the petitioner 
who acted as the Company *s broker. 

Whereas the broker has requested 

the Oompany to entrust to him with advances 

of money and acknowledges that 

he will receive all such advances and 

hold the same in trust for the company it 

is :... .agreed that 

(1) the broker is not'the agent of the Oompany; 

(2) the broker shall employ the money of the 

Oompany in and about tbe purchase and trans- 
port of paddy to tbe Oompany ’s mill ; 

(3) the property in the money and paddy pur- 
chased therewith shall be and remain in the 
Company ; 

(4) tbe broker shall upon arrival of the 

paddy tender the same to the oompany ; 

(5) the Oompany shall take delivery of the 

paddy and either pay or credit the broker 

with price of tbe same at tbe current market 
rate ; 

( 6 ) 

(7) the broker shall be responsible for tbe 

payment of the money or the supply of paddy 
to the value thereof, if either the money or 
the paddy shall be lost by any means, includ- 
ing the act of God, tbeives or otber causes 
over which tbe broker has no control ; the 
broker shall indemnify the Company against 
all loss : 

Held, {by the r/tajority, Hartnoll, Offg, C. 
diseenfing) that the money was not ** en trusted’’ 
to tbe broker within the meaning of S. 405, 
Penal Code. 

Per Twomeyt J.— A man cannot commit cri- 
minal misappropriation of bis own property. 

The terms of ols. (5) and (7) of the agreement 
are incompatible with the view that the broker 
was employed as an agent at all. An agent 
would be required to ezaroise reasonable dili- 
gence but would not be responsible, as he is 
made responsible in this agreement, for loss in 
any event. 

Par Ormond, J.— The* question whether A 
enirueted property to B is one which depends 
upon the actual facts of the case and not mere- 
ly upon the legal Iterms employed by the parties. 
If the caal nature of the transaction is a loan, 
tire fact that the parties in writing call it a 
trust, or agree that, for the purposes of the 
Penal Oodei the property in the money shali be 
deemed Id eemaMi in the odginal owner, or 

# 14 Of. 
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agree that the party reOeiVlng the mo&ey shall 
be liable for criminal breach of trust if he 
applies the money to a purpose other than that 
agreed upon, would not bring tbe traneaotlon 
within tbe soope of B* 405, Penal OodjB. The 
Penal Code cannot be altered by agreement of 
parties so as to make S. 405 applicable te a 
transaction which is in its real nature a loan. 
If A receives money from B for certain speoided 
purposes, the money is not entrusted to A 
within the meaning of 8. 405. Penal Oode; if A 
is liable to return the money in any event. 
Therefore, the trust, if any, in* this case is mere* 
ly a teobnioal or colorable trust. 

Per Parlett, J , — The faot that the Company 
can under no oircamstances bear tbe loss of the 
money implies that they are not the owners of 
it. 

Per Robinson, J , — The agreement merely 
shows that the Company employs the services 
of the broker and gives him an advance but it 
declines to make him its servant or agent. 
This being so, tbe ownership in the money is 
transferred to the broker and no entrustment is 
created, that is to say, tbe agreement in ques- 
tion evidences a loan aocompanied by a promise 
to use tbe money in a particular way. 

Per Eartnoll, Offg, C. /.—Irrespective of 
whether a man is an agent or not be may be a 
trustee. 

The agreement evidences more than a loan 
with a condition attached and more than an 
advance with an undertaking to use it in the 
purchase of paddy. Tbe money was advanced 
for a specified purpose and in consequence of 
confidence reposed in the broker by tbe Com- 
pany. The mere fact that the broker has con- 
traoted to bear any loss that may be incurred 
does not make him the less a trustee. Mg» 
Pc Ywet V. Emperor, 15 Gr.L.J. 452»24 Ind. 
Gas. 832»7 Bur. L.T. 209 (F.B.). 

hartnolii, offg. O.J.. Ormond, Two- 
MEY, ROBINSON and PARIiETT, JJ, 

(12S) 8. Criminal breach of trusts 
Offence-- Jurisdiction — Intention-^ Oonse* 
quences not essential— Crim, Pro. Ood§t 
8. 179. 

The offence of criminal breach of trust is 
completed by the misappropciation or conversion 
of the property dishonestly, i.e., with the inten- 
tion of causing wrongfOl gain or wrongful loss. 
It is only the intention that is essential. The 
wrongful gain or loss is only the oonsequenoe 
and is no essential part of the offence, and a 
person is not accused of the offence by reason of 
it The offence would be committed where the 
dishonest use or disposal took place, not where 
the contract was made or should have been 
performed (n). 

Where tbe accused living in tbe Bombay 
Presidency are charged bejfore the 6nb*Divi- 
sional Magistrate of Erode with committing 
criminal breach of trust Iti respect of the pro- 
ceeds of certain hundis enttueted to thim for 
enoashmeni by the oomidaiuautt, memhbntc 
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of Bharapuram, held that the Sub- Divisional 
Magistrate has no jurisdiotion to try the case 
by virtue ol <6. 179 of the Grim, Pro. Code read 
with S. 405 of the Penal Oode, as the ofienoe 
must be. taken to have been oommitted in Bom- 
bay. Rambilas v. EmpeFor, (1914) M.W.N. 
894*16 M.L T. 506*15 Gr. L.J. 688*26 Ind. 
Oas. 186. 

AYLINQ and HANNAY, JJ. 

Be/srencss:— (tt) (1914) M.W.N. 324. 

19 A. Ill ; 32 A. 397; 34 A. 487, Diss. 

(124) 8s. 406, 406, 409— floods entrusted to 
auctioneer for sale — 8. 405 not applicable 
to misappropriation of sale proceeds — 
Liability of auciioneer for criminal breach 
of trust — Dishonest intention — Accused 
charged with criminal bt each of trust in 
respect of property but convicted of embez- 
element of sale proceeds---^ Legality. 

8. 405, Penal Code, does not oover mis- 
appropriation by a person of the sale proceeds 
of property, i.e., furniture entrusted lo him. 
But assuming that the word, ' property ’ in 
8. 405, I.P.C., inoludes furniture or the value 
thereof, even then it could not be said that the 
aooused had disposed of the furniture or the 
value thereof, namely, the sale proceeds, in 
violation of his oontraot, dishonestly, unless it 
were shown that he had the intention of dis- 
honestly appropriating the sale proceeds at the 
time of the sale. 

An auctioneer oannot be said to be liable for 
criminal breach of trust if he does not punctu- 
ally oarry out every term in the agreement, e.p., 
if he did not hold the sale on the agreed date, 

• or if there was delay in payment. 

Where the oharge against the aooused is to 
the effect that he oommitted breaoh of trust in 
respeot of some property which he took from 
the complainant and was therefore guilty of an 
ofienoe punishable under S. 406, but at the 
trial he was oonvioted of embezzliog not the 
property hut the amount obtained by dealing 
with the property, held, the oonviotion was 
had and must be set aside (a). Balthaaar v. 
Emperor, 41 C. 844»l£ Cr. L.J. 683*26 Ind. 
Oas. 181. 

HOLMWOOD and SHARFUDDIN, JJ. 

Reference (a) 12 O.W.N. 677, V. 

(126) fif. 406— breach of trusts 

The complainant gave money to the aooused 
. on condition that he would purchase a motor- 
OOr onfi Bell it and return her the money with 
half the profits. The accused applied the 
monoy to other purposes: 

. Soldi that the aooused was not guilty of 
cdminal breaoh ofitrust. William Cecil Key mer 
y. BmperoF, 15 Cr. L.J. 284*23 Ind^ Gas. 
492*12 A>L.J. 730. 

TXTDBALL, J, 

' (126) S* $06. See Obim. Fro. Code, 
.|ro. 246, 18 C,W.N. 666. 

£ Beo No. 124, supra* 
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(127) 8. 408— Hire-purchase agreement— Sale 
of article hired— Ofienoe. See HIRE PUB- 
OHABB AGREEMENT, No. 1, 15 Cr. L.J. 425. 

(128) Sb. 408, 109— Joint trial of principal 
and abettor — Legality. See OriM. PRO, GODB« 
No. 220, 19C.W.N. 121. 

(129) Ss 408, 477- A— District Magistrate- 
Power to order commitment. See Grim, PRO. 
Code, No. 320, 16 Bom. L.R. 80. 

(129-a) 8. 409. See No. 124, supra, 

(180) 8s. 409, 417. ofiencesof criminal breaoh 
of trust and cheating punishable under -Place 
where ofienoes committed and completed — 
Jurisdiction to try the offences. See JCTRISDIO- 
TION, No. 2, 12 A.L.J. 1022. 

(131) Ss. 409, 477-A— Joinder of charges — 
Three dificront defalcations — Falsification of 
accounts. See Cbxm. PRO. CODE, No. 206, 
16 Or. L.J. 153. 

(132) Ss. 410 and 499 — Exceptions 8, 9 — 
Defamation — Unadjudicated insolvent — 
Receiving property from him — Accusation 
of theft or of receiving stolen property^ Not 
covered by Exception 8 or 9 o/ the section* 

Where the creditors of a person who had 
made an application to declare him an insolvent 
suspected that the complainant was carrying 
away the properties given by the insolvent to 
him and made a charge of theft or of having 
stolen property against the complainant to the 
police, 

Held, that, because there was no adjudioa- 
tion of insolvenoy and therefore no vesting of 
the estate in the Receiver, the property was 
not stolen property, as it had not been trans- 
ferred by theft or by robbery and oould not be 
said to have been transferred either by oriminal 
misappropriation or by breach of trust within 
the meaning of 8. 410,'1.P,G. 

Held also that the imputation and accusa- 
tions of theft, made against the oomplainaut 
cannot be said to have been xpade in good faith 
within the meaning of exceptions 8 or 9 of 
S. 499, I.P.G. Bulehand Ramohand v. The 
Grown, 8 S. L.R. 65*16 Gr. L.J. 676*26 Ind. 
Oas. 1003. 

Hayward, j.c. 

(133) S. ill-^Receiving stolen property — 
Accused found in possession of stolen pro- 
perty three years after it went out of owner\s 
possession — Hasfjp trial improper — i2st;iston 
— 8. 439, Grim, Pro, Cede — Concurrent 
finding of fact. 

Held, that where the property is alleged to 
have been stolen some three years before it is 
found in possession of a person, very clear evi- 
dence is required to show that ha must have 
known it to be stolen. • 

Held, also, that an aooused person should 
not he tried in a hasty manner and there 
should be an adjournment of reasonable dura- 
tion for enabling him to produce the whole of 
th^ evidence in support of hi« defence* 
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In this ease the oonourrent finding of the 
Oourts below was set aside on the ground that 
there was no evidence to substantiate the 
oharge. Lai Singh v. The Crown, 18 P.W.R. 
1914 (Or.)«113 P.L.R. 1914 « 16 Or L J. 621 
»24 Indf. Gas. 888. 

Johnstone, j. ^ ,, 

(13i) 8, ill-^Beceiving and disposing ofatokn 
properly — Guilty knowledge neceasary-^ 
Concurrent finding -^Bevision—Crim. Pro, 
CodCt 8, 439. 

Held, that the mere fact that a person was in 
possession of a stolen animal and he sold it to 
another is not in itself sufficient for his convic- 
tion under S. 411, Penal Code, and his denial 
of having any connection with the animal does 
not prove his guilty knowledge, especially when 
there is some enmity, bet ween the alleged ven- 
dor and the vendee. Allu v. The Grown, 84 
P.W.R. 1914 (Or.)«229 P.L.R. 1914 « 15 Or. 

L. J. 664 » 25 Ind. Cas. 962. 

Johnstone, j. 

(135) S, 411— Possession 0/ stolen properly^ 
Gist, Kanniappa Naiker v. Emperor, (1913) 

M. W.N. 696 = 21 Ind.Cas. 383 = 14 Or.L.J. 691. 
Bee Final Part, 1913, Col. 198. 

(136) 8. 411— Poinfinp out stolen properly — 
Evidence, Mehra v. The Crown, 32 P.W.R. 
1913 (Or.) = 815 P.L.R. 1913 = 14 Or. L.J. 602 
= 21 Ind. Cas. 474. See Final Part, 1913, Ool. 
198. 

(137) S. 411- Theft within British territory 
— Retention of stolen articles outside British 
territory— British Courts if have jurisdiction to 
try accused for such retention of stolen articles. 
See Grim. Pro. Code, No. 140, 18 0 W.N, 
1178. 

(137-a) B. 411. See Nos. 2, 27, 65. 115, 
supra, 

(138) 5s, 411, Dishonestly receiving 

stolen property — Assis^inp in the concealment of 
stolen property — Government currency note, 
received in the bourse of husimss Jurisdiction 
•—Code o1 Criminal Procedure, 8, 180, ill. (6). 
Ram Chundra Saha y. HaJI Meah Haji Ab- 
dullah, 17 O.W.N. 1129=14 Or. L.J. 571 = 21 
Ind. Cas. 171. See Final Part. 1913, Col. 199. 

(188-0) S. 418. See No. 119, supra, 

(188'6) 8. 4J4. See No. 138, supra, 

(138-c) S. 415. See No. 3. supra. 

(189) 8s, 416, 4X9 — BaU of mare at a fair — 
Inducing the muharrir to write wrong names 
in the certificate of sale — Offence^ Two 
thumb marks exactly agreeing^- Opinion o] 

In this case, the accused A and L were chaU 
laned upon S. 419, I.P.C., for cheating one S, 
a muharrir at a fair, by persuading him, in the 
exercise of his duty, to write in a par chi or 
oertifioate of sale of a mare, that L was the 
purchaser and T the seller, and affixing his 
thumb mark. The Sessions Judge found that 
the mere was udt proved to be stolen property. 


Penal Code— (ConfifU^). ^ C - J 

but that it was come by in soma ddubtful 
fashion and that the muharrir was deceived. 

Held that the dbsence of proof that the mare 
had actually been stolen is immaterial, and 
that, as the accused did deceive the*muharrir 
and induce him to write a false oertifioate, they 
were guilty of cheating by personation (a). 

The deliberate opinion of an expert that two 
thi^b- marks exactly agree is on quite a differ- 
ent pUn from an opinion as to handwriting. 
It is a reasonable deduction from experience 
that DO two human beings have the same 
thumb-markings, and, if no differences what- 
ever can. after the moat careful examination, 
bo found between one thumb mark and another, 
the conclusion is irresistible that the same 
thumb made both (6). Ahmada and Lain y. 
Crown, 9 P.R. 1914 (Or.). 

Johnstone, J, 

Befennces (a) 36 P.R. 1888 (Or.); 20 P.R. 
1889 (Or.), F.; 17 C. 606 ; 12 O.W.N. 760, B. 
(6) 18 P.W.R. 1912 ; 1 O.L.J. 386 ; 32 0. 769, 

(139-a) S. 417. See No. 130, supra, 

(139 6) S. 419. See No. 139, supra, 

(140) 8. 420, Cheating— Evidence-^-Previous 
and svbs^qu€nt conduct of accused-^Civif 
law principles when applicable to crimindt 
cases— False pretence — Promise to do soms- 
thing in future— Evidence Act, 8s. 14, 16. 

In a case of cheating, it is open to the prp: 
socution to show that the acts charged against 
the accused were parts of a series of similar 
acts committed by him, or in which he wm^ 
concerned, at or about the time in qucstiop* 
Evidence of such other aots, whether previous 
or subsequent to the frauds charged against the 
accused , is relevant for the purpose of showing 
whether or not the intention of tbe accused was 
honest or fraud ulent . Evidence merely to prove 
that the accused person’s cbaraof er is such that 
he is likely to commit the act with which hb is 
charged is not admissible. 

A principle of Civil law can equally apply to 
a criminal case, provided it is not in any way 
against any of the principles of Criminal law. 
Per se a promise to do something in the future 
may not amount to a false pretence or to cheat- 
ing, but, it may, at the same time, in oertaiii 
oases, involve a false pretence that the promisor 
has the power to do that thing for which ialss 
pretence the promisor may be indictable. .Gir- 
dhar) Lai y. Emperor, 269 P.L.R. 1914, 
Rattigan, J. 

(UO-a) 8. 420. See No. 6, supra, 

(441) 8s, 420, 71 — Cheating Gist of 
offence — Bight of shareholders — Dut^ of 
auditors— Summing up of Sessions’ Judge to he 
read as a whole. 0. B. Clifford Y«r Kingilnipe- 
ror, 6 Bur.L.T. 20l*?15 Or.L.J. 80= TL»BiR* 
1^8 = 22 Ind. Cas. 432. Bee Final Part, 19i8| 
Ool. 20h , 
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(142) S«. 420, 611— Cfc«aftn(7— <o— 
Deflniticn of ** Attempt ** — 8puriou.\ 
trinkets — False representation — Untrue 
statement to support 

k man'afaciured spurious trinkets, and took 
them to N saying that they were of gold, and 
that they were stolen property (which was also 
not true) and that he (A) does not like to sell 
them in bazaar and asked him to buy. N did 
not buy, but A was arrested. # 

It was argued that no attempt to obeat bad 
llieen proved, because more had to be done by 
A, such as weighing the articles, &o , before 
wrongful loss would fall upon N. 

Beldt that the act of A amounted to an 
attempt of cheating punishable under Ss. 420, 
611, 1.P.O. 

Heldt also that, in oases of cheating, the 
essential thing is the deception of the victim, 
the dishonest causing to arise in the victim's 
mind of an impression, the reverse of truth, 
oalbulated to induce him to give up something 
which he would not otherwise give up, or to 
do or refrain from doing something which he 
would not otherwise do or refrain from doing, 
or to enter into a bargain whioh be would not 
enter into, if he knew the real facts. 

** Attempt " is an aot with intent to commit 
« crime and forming part of a series of acts 
whioh would constitute its actual commission 
if not interrupted. 

Held, further that the definitions in such 
matters are dangerous things, and the only 
safe way of deciding in any particular case 
whether an ** attempt" to commit a crime has 
r been made or not, is to consider the facts of 
that particular case, and to decide in accord* 
anoe with the dictates of common sense. 
Abdullah v. The Crown. 13P.W.R. 1914 (Or.) 
• 66 P.L.R. 1914 = 16 Or. L.J. 266 = 23 Ind. 
Gas. 478 = 14 P.R. 1914 (Or.). 

Johnstone and Rhah Din, jj. 
Eeferences:S A. 804; 19 P.R. 1879 (Or.) ; 
13 P.R. 1881 ; 40 P.R. 1686 (Or.) ; 26 P.R. 
1902 (Or.); 16 P.R. 19017 (Oc.)=44 P.W.R. 
190Y;A.W,N (1886) 290 ; 16 0. 310; 16 A. 
409 ; 15 A. 178, R. 

(148) 5. 423— PVi/se recital — Mature o/---8en* 
tense altered - Enhanaement—’Illega lity- Mania 
Mouttdan V Emperor, (1911) 2 M.W.N. 413 = 
10 M L T. 888-12 Ind. Gas. 628 = 12 Or. L J. 
M. 47. See Final Part, 1911, OoL 166. 

(144) S. 424— Penal provisions of Madras 
Estates Land Aot whether evolusive. Bee ACT 
I OF 1908 (Madbas Estates Land), No. i, 
15 Ol. L.J. 296. 

(144^0) S. 424, See No. 114, supra, 

v(145) S. iBB’^Mischief — Wrongful loss^ 
Hoirtgiagee cutting trees to repatr house, 
uSiether gmUy, 

|iA nicrtgagee cutting a few trees on 

ii# laud mortgage to him ia order to repair 
another part of the mortgaged premises is not 


Penal Code— (Confinusd). 

guilty of mischief. In re 0. M. Ramasamler, 
16 Or. L.J. 290 = 28 Ind. Oas. 496. 

Badasiva Aiyar, j. 

(Ii5-a) 88. 426, m-^Mischtsf^Trespass’^ 
Trespasser* $ entry, whether gives hhn juridi- 
cal posaession^Eemoval of obstruction, 
wheihef^ offence-^Pathway — ObstrucHoni 
A mere trespasser cannot obtain what is 
known in law as possession by the aot of entry, 
or by the oontinuanoe of that act, so long as 
the act is disputed and resisted. 

Therefore, if a person takes posseasion of the 
site of a public road and builds upon it to the 
obstruction of the public, it is no offence for a 
member of the public to pull down that obstruc- 
tion and ezeroise his right of way. ia re 
Dharmalinga Mudali, 16 Or. L J. 723-26 Ind. 
Oas. 171. 

Badasiva Aiyab, j. 

(146) S. 441— CHminul trespass^Possession, 
meaning of. Kunjl Lai y. Emperor, 14 Or. 
L.J. 633 = 21 Ind. Oas. 681 = 12 A.L.J. 161. 
See Final Part, 1918, Go). 203. 

(146 a) 8. 442. See No. 150, infra. 

(147) S. 447— Criminal trespass-- Co-sharer 
building on the common land without per- 
mission of the other co-sharer— Permission 
asked for and refused. 

Where one of the oo* sharers asked the permis- 
sion of the other oo-sharer to build upon the 
common land and the permission was refused 
and he built in spite of the refusal, held be 
could not be convicted of the offence of criminal 
trespass within the meaning of S. 447, Penal 
Code. The mere fact that a co-sharer asked the 
permission of the other oo-sharer to his appro- 
priating to his own use a portion of the common 
waste land, would not necessarily imply that 
the oo-sharer whose consent was asked for, was 
admitted to be the sole owner of the land in 
question. Ram Sarup y. King-Emperor, 12 
A.L J. 790=86 A. 474 = 16 Or. L.J. 684 = 25 
Ind. Oas. 886. * 

PIGGOTT, J. 

References 2 A. 185 ; 26 B. 568, R. 

(148) S. 447 — Complaint under — Application 
for possession under 8. 522, Grim. Pro. Code — 
Lapse of time—Oause of delay explained — 
Legality of order under S. 622: See Ceim. 
PRO. CODE, No. 98. 16 P.W.R. 1914 (Or.). 

(148-11) B. 447. SeP^Nos, 33. 41 and 145 (a) 
supra. 

(149) 5. Bouse* trespass with intent to 
commit adultery— Husband* s possession of 
house essential — Cclkmvance or consent of 
husband, effect of. 

If the entry in a house it made with the 
consent of the owner and possessor of the house, 
no offence under 8. 451, Penal OodCi can be 
deemed to have been committed. 

Where, in a case under 8. 451, Penal Cbde, 
be husband a^^red neither Aia oomplainhat 
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nor as a witneaa, and there was nothing to 
show that the house was in his possession or 
that he bad not consented to or oonnived at 
the entry of the aooused : Beld, that the charge 
under Si 451, Penal Oode, could not be 
sttstainddi Jagannath v. Bmperov, 15 Or. L. 
J.361«23Ind. Oas. 703. , 

KANHAIYA LADi a. j.c. 

Beferences 19 A. 74, F , ; 23 A. 82, D. 

(150) 55. 457, 442, 879, 511— A/niering cattle 
enclosure — Cattle enclosure whether a 
‘ building * — Attempt to commit thelt---- 
* Attempt ’ defined^ 

Accused was charged with having committed 
lurking house trespass by night by entering in- 
to the cattle enclosure of the complainant with 
the intent to commit theft of his cattle and he 
was convicted for the same under S. 457, I.P.O. 
The cattle enclosure in question was not 
attached to any house, but was merely a piece 
of ground enclosed^ on one side by a wall and on 
the other three sides by a thorn hedge. Held 
that the mere surrounding of an open space of 
ground by a wall or fence of any kind cannot be 
deemed to convert the open space into a building, 
and that therefore the conviction under 8. 457 
cannot be maintained (a). 

Held, however, that the aooused was guilty 
of an attempt to commit theft under Ss. 379 
and 511, 1.P.O., because he really did make his 
way into the enclosure by making a hole in the 
hedge and his intention was to commit theft. 

An * attempt ’ to commit a crime is an act 
done with intent to commit that crime, and 
forming part of a secies of acts which would 
constitute its actual commission if it were not 
interrupted. The point at which such a series 
of acts begins cannot be defined, but depends 
upon the circumstances of each particular case. 
Kohmi V. Crown, 24 F. R. 1914 (Gr.). 
BCOTT-SMITH and SHADI LAIi, JJ. 

References i--(a) 36 P. R. 1879 (Or.); 67 P. 
R. 1887 (Or.); 28 P.R. 1906 (Or.), jR. 

(150-a) S. 463. Sae No. 61, supra. 

(150-b) S. 464. See No. 6, supra* 

(150-c) B. 466. See No. 6, supra, 

(161) 5s. 466, 468, ill --^Several offences 
whether forming the same transaction, 
substantial test to determine. 

The real and substantial test by which to 
determine whether several ofienoes are so 
oonneoted as to form the same transaction 
depends on whether they are so related to one 
another in point of purpose, or as cause and 
effect or as priuoipal and subsidiary aots as to 
constitute one oontinivous action, irrespective 
of the persons by whom the same may have 
been committed. Abbas Qull Khan v. King- 
Bmperor, 17 0.^0. 276» 16 Or. L. J. e43»25 
Ind, Oas. 843. 

Pandit Kanhaiya Lai*, j.o. 

(151-a) 8. 468« Bee No. 151, supra, 

B. 46ff* See No. 80, supra. 
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(152) 5. 471— Using* a forged document as 
genuine, what amounts to, Karim Dad v. 
Crown, 25 P.R. 1913 (Or.) » 14 Or. L.J. 667 » 
21 Ind. Gas. 907. See Final Part, 1913, Ool. 
206. 

(152-a) B. 471. See Nos. 30, 60, 161, supra. 

(163) 55. 471. 474—55. 196, 476, Orim. Pro. 
Oode— Using as genuine \a forged document 
—Filing a forged document as coming from 

* the custody of the person by whom it pur- 
ported to be held, if constitutes ‘ user * — 
Offence committed by such act, sanction if 
necessary for prosecution for — Possession of 
forged document, knowing it to be forged 
and intending to use it as genuine, prose- 
cution for, if lies without sanction— Stay 
of criminal proceedings pending determina- 
tion of civil suit. 

Where, in a case under S. 474, I.P.O., the 
prosecution story was that the aooused who was 
the plaintiff in a rent suit himself filed a kabu- 
liyat and an amalnama which were forged and 
whioh purported to be filed by the complain- 
ant, the defendant in the rent suit. 

Held, that the act constituted a user within 
the meaning of S. 471, I.P.C., and the offence 
committed was one under that section, and in 
respeot of that offence sanction under S. 195 or 
an order under S. 476, Orim* Pro, Oode, was 
necessary. 

That DO sanction is necessary for a prosecu- 
tion under B. 474, I.P.O. 

That the decision of the issues in the rent 
suit being largely dependent on the question 
whether the documents in question were or were 
not genuine, it was expedient that the criminal* 
proceeding should be deferred peuding the final 
disposal of the rent suit. Aspabuddln Sarkap 
Y. Kalidayal Hullik, 19 G.W.N. 125. 
Shabfuddin and Teunon. jj. 

(153-a) B. 474. Bee No. 153, supra, 

(153-5) B. 477. See Nos. 6, 129, 181, supra, 

(164) Bs. 478, 486— Design or pattern covering 
whole goods — Not a trademark— Copying— 
No offence. See Tbademabk, No. 1, 8 S.L. 
R. 89. 

(165) Ss. 482, Merchandise Marks Act 
(IV 0 / 1889), Ss, % 1— Person— Limited 
Oompany — Liability of, to be convicted and 
punished — Words '*he*^ and '' whoever, '' 
meanings of — Mena rea— Innocence — Proof 
— Interpretation of Statutes — Ambiguous 
language— Penal Act, 

A body corporate can be lawfully prosecuted 
and on conviction punished for an offence under 
B. 482 or S. 486, Penal Code. 

The word “ be ” in Ss. 6 and 7 of the Indian 
Merchandise Marks Act inoludoa she ” and 
“it”. 

Per Hartnoll, Offg. 0.1.— The word “who- 
ever” in Ss. 482 and 486, Penal Code, does not 
refer only to a definite individual or definite 
iudividuals and can apply to a ootgatsi^ body. 
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Where the language of a Statute is not 
clear, to asoertaiu the real meaning, the cause 
or necessity of *the law being made should be 
considered. 

Every clause of a Statute should be constru- 
ed with reference to the context and the other 
olauses of the Act so as, so far as possible, to 
make a oonsistent enactment of the whole 
Statute or series of Statutes relating to the sub- 
ject-matter. 

Under Sj. 482 and 486, Penal Code, the prose- 
eution has not to prove the mens rea; and, as 
the burden of proving innocence is thrown on 
the accused under those sections, when once a 
prima facie case has been established, a Limited 
Company, when accused, can prove its inno- 
cence by the evidence of its agents or servants 
or otherwise as it thinks fit. 

Per Ormondf J , — The word “ whoever ” with 
which Sa. 482 and 486 begin means the same 
thing as “ every person who ” in S. 2 (2) of the 
English Merchandise Marks Act and shows that 
the provisions of the sections apply to persons 
generally. 

The scope of a penal section in an Act would 
(bo far as the language is concerned) be the 
same whether it began with the words every 
person who ” or with the word “ whoever,” un- 
less the word “ person ” is defined so as to have 
a more restriotive or a more extended meaning 
than it in fact has. Limited Companies are 
not excluded from the operation of Ss. 482 and 
486, Penal Code, and there is nothing inherent 
in the nature of a Limited Company which 
would prevent it from proving its innocence 
either by showing that it acted without intent 
,to defraud under S. 482, or under 3. 486 in any 
of the ways prescribed in that section. Seena 
M. Haoiff ft Co. y. Llptons, Limited, 15 Cr. 

L. J. 837 « 23 Ind. Cas. 689 = 7 Bur. L. T. 116. 

HARTNOLD, OFFG. C.J., andORMOND, J. 

References: — (1889) 24 Q.B.D. 90 = 59 L.J. 

M. O. 13 = 62 L.T. 73 = 38 W.R. 204 = 17 Cox 
0. 0. 55 = 54 J.P. 436; (1898) 2 Q.B D. 19 = 62 
J,P. 439 = 67 L.J. Q.B. 601=78 L.T. 658=14 
T.L.R. 395 = 46 W.R. 573=19 Cox C.O. 127; 
(1902) 2 K.B. 1 = 71 LJ.k.B. 666 = 66 J.P. 
774=87 L.T. 61 = 18 T.L.R. 639 = 20 Cox 0. 
0. 279, P'. 

(166) S. 486 — Cowterfeiting trade-mark - 
Merchandise Marks Act llV of 1884), S. 14 
— Costs ol successful parly — Costs in appeals 

A person who employs a label which in 
general resembles the label used by another 
manufacturer is guilty of counterfeiting the 
ttade-matk. uudet a. 436, Penal Code, irrespec- 
tive of the oiroumstanoe that the registered 
trade- mark of the one is quite different from the 
trade-mark of the other. ^ 

An appellate Court oan award the costs of 
appeal, under 8. 14 of the Merchandise Marks 
Act. Eniperop V. Ganpat Sitaram Mukadam, 
16 Bom. L.B. 78 = 2 Bom. Or. Oas. 177=15 Or 
LJr 622=24 Ind. Cas. 834. 

HBATOli and SHAH, JJ. 
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(156-a) S. 486. See Nos. 164, 156. supra. 

(167) S. ^9^-^Eniicing away a married woman 
— her detention^Defective charge when 
immaterial-- Amount of punishment where 
woman is an abettor. ^ 

Held, that a defective charge is of no conse- 
quence if the accused has not been prejudioed 
thereby. 

Held, also, that, in a oase under S* 498, 
Penal Code, a light sentenoe is sufCioient to 
meet the ends of justice when the abducted 
woman is an active abettor. 

Held, further, that, a finding of fact cannot 
be questioned in revision when there is some 
evidence to support it. Lai Khan y« The 
Crown. 20 P.W.R, 1914 (Or.) = 123 P.L.R. 
1914 = 15 Cr. L.J. 524 = 24 Ind. Oas. 836. 
Rattigan, j. 

(158) S. 488 ^Enticing away amarried woman 
— Divorce — Khatiks — Low class Sudras. 


Held, that, as Khatiks are low class Budars 
they do not follow strict Hindu Law, conse- 
quently there was no prohibition'among them of 
divorcing a wife by a written deed. Bholar Y. 
The Crown, 31 P.W.R, 1914 (Cr.) = 181 P.L. 
R. 1914 = 16 Or. L.J. 639 = 24 Ind. Oas. 947. 
JOHNSTONE, J. 

(159) S. Detention — Orim. Pro. Code^ 

8. Finding of fact. Bans! Lai y. The 

Crown. 36 P.W.R. 1913 (Or.) =319 P.L.R. 
1913 = 21 Ind. Oas. 467 = 14 Cr. L.J. 595. See 
Pinal Part, 1913, Col. 207. 

(160) 8. Married woman — Marriage to 
be proved, Nazir Khan y. King-Emperor, 11 
A. L.J. 994 = 22 Ind. Oas. 430 = 16 Or. L.J. 78 
= 36 A. 1. Bee Pinal Part, 1913, Col. 203. 

(161) 8, 499 — Defamation— Privileged— Im- 
putation contained in petition to higher 
authorities for redress of grievances, 

A statement made by a villager casting 
imputation on the character o£«a co-villager in 
a complaint to the higher authorities is 
privileged only if the imputation is substantially 
true and made in good faith. Parvataneni 
Kamayya v. Kasinaduni Tripurantakam, 15 
Or. L.J. 281=23 Ind. Oas. 489. 

BABASIVA IYER, J. 

References:—^ A. 816 = 1 AfW.N. 81 = 16 
Ind. Jur. 320, F, 


(16l-a) S. 499. Se#No. 132, supra. 


(162) Ss. 499, Exceptions 8 and 9, and 500 
—Defamation— Good faith — Justification — • 
Sentence. KewaJa Nandgir y. The Crown, 
34 P.W.R. 1913 (Ct.fLsij p.L.B. 1913=21 

606. Sm Final 

Part, 1913, Col. 209. 


(163) 8. 499, Exception 9 -- Defamation-^ 
^'Leader askmg question in cross- examksation 
rnafcing imputation under instructions' from 
client— Ltability of pleader— Presumption of 
goodfaithSow to reM prssr^^imii JS^^ 
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Behavi San v. Harendra Ghandva Sinha, U 

Or. li. 629-18 0. W. N. 424-30 Ind. Gas. 
1008-41 0. 614. See Pinal Part, 1913, Col. 
209. 

(164) ,5.499, Bxcep,9t and S. b%--Detama- 
lion — MagUtrate^ allegation against^ of 
corruption and conspiracpt ^to mve an 
accused under trial, by manipulating proce- 
dure^Magistrates' and Judges' public acts 
if above criticism —Press, i/ specially privi- 
leged in criticising such acts — Limits of 
legitimate comment — Libel, no plea of 
justification, yet truth of charges asserted 
by innuendo, propriety of -^Defence of good 
faith'^ Matters relevant to the enguiry and 
proper to be placed before jury — Judge's 
right to state his own views, without with- 
drawing case from the jury- -Charge, to jury- 
Misdirection when sufficient for interference 
by Privy Council — Privy Council, practice 
of, in interfering with criminal trials — Libel 
published undhr mistake'-- Duty of apologis- 
ing on discovery of mistake — Bail, discre- 
tion as to granting. 

No privilege attaches to the profe^^sion of the 
Press as distinguished from the members of 
the public. The freedom of the journalist is 
an ordinary part of the freedom of the subject , 
and to whatever lengths the subject in general 
may go, so also may the journalist ; but, apart 
from statute law, bis privilege is no other and 
no higher. 

No privilege or protection attaches to the 
public acts of a Judge which exempts him, in 
regard to these, from free and adverse oom> 
ment. 

A, as District Magistrate, having declined to 
commit one M for trial on a charge of having 
abducted and committed rape upon a Malay 
girl of about 11 years of age, the appellant 
wrote an article in a newspaper ohargmg A 
with being engaged with others in a corrupt 
plot to defeat justice in order to save M, with 
having bailedT him out for a non- bailable 
odenoe and with having manoeuvred hia pro- 
cedure to that end. M had himself admitted 
thair, being informed that the child was sufier- 
ing from gonorrhoea, he had taken her to his 
house and himself had personally examined 
her — although there was a hospital 8 miles 
away. A, m declining to commit M, had 
further stated that in his opinion M’s conduct 
was pure and philanthropic : 

Held, that this declaration by the Magis- 
trate with which the enquiry before him oon- 
oludedy laid the whole trial open to searching 
and severe observations, and no blame could 
be attached to these. But it was not open 
to the appellant to make against the Magistrate 
charges, of corruption and conspiracy, which 
were admitted to be untrue, and were grossly 
libellous, and the appellant could not justify 
them in a criminal proceeding for defamation, 
unless he was able to establish affirmatively 
that beliaTdd them to he true and that on 


Penal Code-^-CConfinusd), 

§ 

reasonable grounds, as provided in the ninth 
exception to S. 499, Penal Oode. 

That the conduct* of M referred to above and 
of the Magistrate at the enquiry were relevant 
for a consideration of the question of accused’s 
bona fides and were properly submitted to the 
Jury in support of the defence. 

That the Judicial Committee was not prepar- 
ed to say that the granting of bail to M was an 
improper exercise of the Magistrate’s discretion, 
but in any case it was a difficult and delicate 
point of law which could not have been viewed 
as a substantial element weighing with any 
reasonable writer in justification of his belief in 
the truth of the libel. 

That the fact that every officer, judicial or 
administrative, except one, had agreed with the 
conclusion to which the Magistrate had arrived, 
and that an investigation in the department of 
a Lieutenant-Governor of great experience had, 
to the appellant’s knowledge, resulted in 
exonerating the Magistrate from blame, and 
the attitude of the appellant who neither 
defended the articles as true nor gave any 
assistance on the subject of what were the 
actual things upon which he founded his own 
beliefs and what steps, if any bo took to in- 
vestigate the truth of the charges before giving 
them publicity, were also matters for considera- 
tion by the jury. 

A charge to a jury must be read as a whole. 
If there are salient propositions of law, in it 
those will be subjects of separate analysis, but 
in a protracted narrative of fact, the determin- 
ation of whioh is ultimately left to the jury, 
it must needs be that the view of the Judge 
may not coincide with the views of others wha 
look upon the whole proceedings in black type. 
It would, however, not be in accordance either 
with usual or with good practice to treat such 
cases as oases of misdirection, if, upon the 
general view taken, the case has been fairly 
left within the jury’s province. In the region 
of fact, the Privy Council will not interfere, 
unless something gross amounting to a com- 
plete misdescription of the whole bearing of the 
evidence has occurred. 

Where, in answer to a charge of defamation, 
the accused did not plead justification, but 
nevertheless the truth of the libels continued 
throughout the trial to be urged by way of 
repeated innuendo, the Judge was justified in 
stating bis own view of the facts, in order to 
counteract the improper use which was being 
made of the procedure, provided he did not 
withdraw the case on facts from the jury. 

When during the trial the accused was 
apprised from materials placed before the Gourt 
that certain serious charges against the com- 
plainant were quite without foundation« be 
should have at once acknowledged his mistakb 
and should not have adhered to the libel. 

The power of the Privy Oouncil to review 
proceedings of a criminal nature, unlasd such 
power and authority have in any local area 
been parted with by Statute^ is jiadotiht^ 
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PeBAl Code— (Conc^B^ti). 

But there are reasons, both oonstitutional and 
administrative, whioh make it manifest that 
this power should not be lightly exeroised. Be- 
fore they will interfere, it must be established 
demonstrably that justice itself in its very 
foundation has been subverted, and that it is 
therefore a matter of grave imperial oonoeru 
that by way of an appeal to the King it be re- 
stored to its rightful position in that partioular 
part of the Empire. 

The authority of DilUVs case does not 
justify interference by the Privy Oonncil in a 
criminal case wherever there has been mis- 
direction, leaving it uncertain whether that mis- 
direotion did or did not affeot the jury^s mind. 
That would be to convert the J udioial Commit- 
tee into a Court of Criminal Review or Appeal 
for the Indian and Colonial Empire, 

The practice of the Committee in respect of 
oriminal trials is to this effect ; it is not guided 
by its own doubts of the appellant’s innocence 
or suspicion of his guilt. It will not interfere 
with the course of criminal law, unless there 
has been such an interference with the elemen- 
tary rights of an accused as has placed him 
outside the pale of regular law, or within that 
pale there has been a violation of the natural 
principles of justice so demonstrably manifest 
as to oonvinoe their Lordships first, that the 
result arrived at was opposite to the result 
whioh their Lordships would themselves have 
reached, and, secondly ^ that the same opposite 
result would have been reached by the local 
tribunal also, if the alleged defect or misdireo- 
tion had been avoided. Ghaolog Arnold v. 
The Klng Emperop, 18 C.W.N. 785 »S6 M.L. 
J. 621 » 15 Cr. L.J. 809 » 23 Ind. Cas. 661 = 16 
^I.L.T. 79 -(1914) M.W.N. 506=12 A.L J. 
1042 - 20 O.L.J* 161-16 Bom. L.R. 544 = 2 
Bom. Cr. Cas. 207 — 7 Bur. L.T. 167—41 C. 
1023 (P.G.). 

Loed Shaw, Lord Sumner, Lord 
Parmoor, Sir John Edge and Mr. 
ameer ALl. 

References : — (1887) 12 A.O. 459, considered ; 
(1894) A.O, 67; (1893) 40 I.A. 193-17 C.W.N, 
1110; L.R. (1914) A.C. 921 = 18 C.W.N, 98; 
40 I.A, 241 = 18 O.W.W, 374, R.; 1 Moo.P,C.N, 
S. 272 (1862) ; 1 Moo. P.C.N.S. 299, 312 (1863), 
1 ^. 

(165) S. 504, See No. 20, supra. 

(166) 8 511. See NosV 99, 142 and 150, 

Perjopy, 

(1) P^fury^Two contradictory statements, 
basis of the charge — Beconciliation^Pre- 
sumption in favour of. 

Where the two statements forming the bAsis 
of a oharge of perjury cannot be said to be 
irreoonoilable, the conviction on that charge 
must fail. 

In oases where the oharge is based ou two 
oontradiotory statementst every possible pve^ 
pimiptioii in favour of the reoonoillation of the 


Popjupy— (Concfttded). 

two statements should be made. TheCpovn v« 
ImambQX wd. Khodabux, 7 8.L.R, 96 = 15 
Cr. L.J. 879=93 Ind. Cas. 747. 

Pratt, j.c., and Hayward, a. j o. 

References : — 7 A. 44 ; 10 B. 124, 

(2) Perjury-^Sanption to prosecute — Two 
contradictory statements ^Reconciliation of 
^Presumption in favour of — Penal Code, 
3. 193. 

In oase of a proseoution in the alternative 
based on two oontradiotory statements, every 
possible presumption must be in favour of the 
reoonoillation of the two statements. The 
Grown y. Tikham Lakhi, 7 B.L.B. 108 = 15 Cr. 
L.J. 488 = 24 Ind. Cas. 576. 

Pratt, j.c., and Hayward, a. j.c. 

References :—7 S.L.H. 96; 7 A. 44, R, 

Pleader. 

(1) Pleader — • Application for enrolment — 
Concealment of conviction — Misconduct — 
Dismissal, 

A pleader who conceals his past oonviction 
by intentionally omitting to recite it in his 
application for admission is liable to be dis- 
missed. In the matter of a Second Grade 
Pleader, 15 Cr. L.J. 587-25 Ind. Gas. 389. 
HartnoIiL and Ormond, jj. 

(2) Whether Court can pass remarks in the 
judgment upon suggestion by accused’s pleader. 
See ACT I OF 1878 (OPIUM), No. 1, 15 Or. 
L.J. 420. 

(8) Pleader retaining in his service a man 
ooDvioted of obeating and who was to be dec- 
lared a tout etc., after bis enrolment as a 
pleader’s clerk was refused— Making false state- 
ment — Professional misconduct. See ACT XVIII 
OF 1879 (Legal Practitioners), No, 3, 
49 P.W.R 1914 (Or.). 

Pleader and Glient. 

(1) District to which pleader' s Mcense does not 
extend-^-Practising before Criminal Court 
in such district-- Necessity of obtaifjiing 
Court's permission previously— S, (f), 

Crim.Pro, Code— Duty not to accept e^age- 
ment or to inform client of his engcfiement 
behng contingent on Court's permission— 
Refusal to extend sanad to Civil Court- 
Proper inference, 

A refusal to extend < the eanad to the Civil 
Courts could not imply that the sanad had 
been fztended to the Criminal Courts. 

It Is the duty of a pleader, who a^ars in a 
Oriminal Court of a Distriot to which hia 
sanad does not apply, to inform the Magistrate 
that he cannot appear as of right, and to apply 
for permission under S. 4 (r). Grim. Pro. Code. 
The better course is not to aooept a fee for an 
engagement until that permission has been 
recorded. But if the pleader accepts an en- 
gagement before attending the Magistrate’s 
Court, be ought to explmn to’^bis ^ient that 
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Pldftder and Client— (Oon^tn^fd). 

bis appeacadaoe will beo^Dtingeot on the Magis- 
trate’s permission. I?e Mr. C. H. CleiaentSi 7 
S.L.R. 98 = 15 Or. L.J. 382=23 Ind, Gas. 760. 
Pbatt, J.C., Kemp and Hayward, 
A.J.C.S. 

(2) Professional misconduct — Judgment and 
proceedings in Civil Court o%t of which 
charge arises — Admissible in evidence^ 
Evidence Act, S. 11 — Actionable claim 
Purchase by pleader — Unprofessional — 
Position of pleader in administration of 
justice^Fee wholly not paid^Obligation 
to appear — Vahils when trading --Family 
trade— Legal Practitioners Act, 8, 18, r. 27 
— “Fa/cii both advocate and solicitor — Cross 
negligence of vahil — Disciplinary powers of 
Court — Reasons why vakil should not 
engage in trade* 

The judgment and the prooeedinga in a oivil 
suit against a vakil, out of which a charge of 
professional misconduct is framed against him, 
are admissible in evidence in an enquiry into the 
latter charge under S. 11 of the Evidence Act, 
but the decision of Civil Oourt is not conclusive 
proof against him in such enquiry. 

An actionable claim does not cease to be one 
because a suit is instituted for its enforcement. 

An actionable claim should not be purchased 
by a pleader. 

Benson, 0,CJ, — A pleader holds a privileged 
position in connection with the administration 
of justice and the law imposes on him certain 
restrictions and disabilities by reason of the 
position or office which he bolds, and in order 
to safeguard the interests of litigants and the 
pure administration of justice. 

It is professional^ misconduct for a man to do 
that which the law expressly forbids him to do 
by reason of the profession which he exercises. 

• Sankaran Nair, J.— A vakil is bound to 
appear and conduct his case even if the fee or 
any portion thereof remains unpaid, in the 
absence of any agreement to the contrary or at 
least notice to that effect to the client in 
sufficient time to enable him to make other 
arrangements. 

The pjarohaser of an actionable claim after 
suit offers against public policy more than the 
purchase of such a claim before suit. 

It is not. retired by the conditions pt the 
legal profession or the ciroumstanoes of this 
country that the High i3aurt should declare 
that it is unprofessional for a pleader to follow 
any trade or business. # ‘ 

To grant permission to a vakil to trade under 
r. 27, the character of the person making the 
application, the nature of the trade or business, 
the tithe the pleader would have to devote to it 
will all be factors so be taken into hobount. 

It is difficult to say that a pleader should not 
engage himself in a trade or business. 4 vakil 
18 hoth an > f^dvopate and a soliqitpr, and ho 
ebbuld hol^ be debarred frota perfopnipg 

15 Or, 


Pleader and Glient— (Ocmcluded)* j 

functions which a solicitor is, and a* barrister 
may not ba. entitled to discharge. 

The notion that nd trade, however honestljr 
carried on, is worthy of a vakil, is a relic of the 
times that have passed away. 

Sundaralyer, J , — In the absence of an 
agreement that the fee should be previously 
paid, whether uon-payment of ’a portion of ithe 
fee would absolve the pleader from his dul^y to 
appear for the client ? 

A pleader, who is wilfully and grossly negli^ 
gent in the discharge of his duties, pan be 
punished for his misoonduot, in the exercise of 
the Court’s disciplinary powers. 

Where a pleader was guilty not merely of a 
mere omission to do his duty but also repudiated 
the agreement he entered into with hie client 
and did so deliberately and without justification, 
he is guilty of nothing less than fraudulent 
obnduot. 

Gross negligence of a vakil or any. conduct 
which interfered with the responsible, orderly 
and pure conduct of proceedings in Court,' would 
be punishable under the displj^linary , jurisdio- 
tion of the Court. 

A purchase of an actionable claim by a pleader 
is unprofessional oondubt. The onUs lies on 
the pleader to prove that it does not amount to 
gross misoonduot. , ^ 

A pleader, who belongs to a trading family, 
should not be regarded as trading, beodiise 
other members carry on a trade, 4he benefit 
which goes also to the pleader. But if all ^th'e 
members of a joint family enter ihto a partner* 
ship and carry on a family trade, all of them 
must be regarded as carrying on the trade. 

A pleader^ cannot be held to be not guilty, of 
misconduct, if he is engaged in trade or other 
business without the permission of the Oourt, if 
his doing so is inconsistent with the profession 
of a pleader. 

A pleader ought not to be engaged in trade, 
because it might prevent him from devoting 
that attention to the work as a pleader whion 
his duty to his public and to the Court ' would 
require that he should, and because he should 
not be permitted to Ongage himself in a pursuit 
which is inoousisteut with his Btatu« as a mem- 
ber of a learned and; honourable profession. 
Muni Redd! y. Venkata Row, 28 M.L.J, 447 
= (1912) MvW.N, 1029^12 M.L.T. 616=37 itf. 
238 = 13 Gr. L.J. 800=17 Ind. Cas. 644, - 

BENSON. 0.0 . J., Sankaran Nair and 

SUNDABA lYEB, JJ, 

(3) Counsel appearing is rfitness for his 
client — Evidence recorded — Duties of the 
Counsel— Admissibility and relevancy of evi- 
denoe of Counsel. See EVIDENCES ACT, No. 36, 
12AwL,J. 286. 

(1) Statements made to polios whext redubbd 
to writing are not admissible— Police offioej^ 
can depbsS the stateinehts. See * ORiM? 
Pro, code, No, 197, le^l^vLj®. 
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Polle«-^(C^onc2ii^^K 

(9V StaUoD House Offioer reoeWiug inlorma- 
tion of commiBBion of oogoieable offence outside 
his station limits~>Proo6Ghire. See Cbim;* Pbo. 
CODE, No. 132, (1914) M.W.N. 982. 

(8) Who can withdraw from proseeution— 
Powers of Poltoe officers ■‘-‘Disoretion of Magis- 
trate -Bevision. See OBIM. Pbo CODE, No. 
374, (1914) M.W.N. 776. 

(4) Evidentiary value of police diaries. See 
Cbim. Pro. Code, No. 131, i P,w.R. 1914 
(N.W.F*P.) (Ofi). 

(5) Police report submitted in non-oognizable 
oase^Etamination Of police officer as if he was 
a complainant-— Legality— -Magistrate doubt- 
ing correctness of report— Proper procedure. 
Bee OBIM. PRO. OODE, No. 134, U.B.B. (1914), 
9nd Qr., 19 (Or.). 

(6) Police officers— Statements made by acou- 
eed to— Adiniseibility in evidence. See Evi- 
DENGE ACT, No. 10, 41 0. 601. 

(7) Information given by aooused to Police 
offioer, how far admissible in evidence —Admis- 
sion by aoonaed of his guilt before Bub-Inspeotor 
— Effeat, See EVIDENOB aot, No. 13. 16 Or. 
L.J. 474. 

Police let (Calcutta). 

See BEN. ACT IV OF 1866. 

Polioe lot (Madras City). 

See Mad. act III OF 1888. 

Posioaiiott, ^ 

(1) Party in possession— Attempt to dispos- 
sess— Use of foroe— Death caused — Liability of 
party in possession— Bight of private defence. 
See PENAL CODE, No. 32, 15 Or. L.J. 447. 

(2) Maintenance of existing peaoeful posses- 
sion with or without title— Eoforoement of 
right by person out of possession — Unlawful 
assembly. See PENAL CODE, No..82. 17 O.C. 
21 . 

Praetlee. 

Reply, right of — Documentary evidence 
adduced by accused during cross- examinaiion 
of prosecution witnesses— Prosecutor not enti- 
tled to reply. Bee OBIM. pBO. OODE, No. 368, 
7 L.B.E. 84. 

Preeidenoy Towns Insolvency lot. 

Bee ACT 111 OF 1909. 

foese. 

Press if speoially privileged in criticising 
public acts of Magistrate and Judges — Limits 
of legitihiate comment. See PENAL CODE, 
No. 164, 18 O.W.N. 786. 

PreMlet. 

See AOT XXV OF 1867. 

' See ACT I OF 1910. 

Pfuv^tloa of Oruel^^^te 

Bee^jmmW^Sl^ ' 


Principal and Igent. 

(i) Parties in the position of— Prooeedings 
under 8. 145, Orim. Pro. Code, whether can be 
taken. See OBIM. PBO. CODE, No. 100-a, 15 
Or. L J. 708. 

Prisons lot. * 

See ACT^X OF 1894. 

Private Defence. 

(1) Wrongful possession for 14 hours— Tres- 
pass— Rioting— Right of private defence. See 
Penal Code, No. 24, 18 0. W.N. 275. 

(3) Of person and property— Right when 
arises. See PENAL CODE. No. 33, 16 Or, L.J, 
447. 

(3) Private defenoe, Bight of— Illegal search 
by polioe— Police beaten— Whether right of 
private defence oan be olaimed. Bee PENAL 
CODE, No. 93, 8 S.L.R. 1. 

(4) Right of— Plea need not be set np when 
shown by oircumstanoes— Right when to be 
exercised— Persons aiding in such defence 
whether commit ofienoe. See PENAL OODE, 
No. 21-6, 16 Or. L.J* 710. 

Procedure. 

Power of Court to invent rules of procedure. 
See OBIM. PRO. OODE, No. 97, 16 M.L T. 248. 

Prosecution. 

(1) Small Cause Court directing proseoution 
of a person under S. 476, Grim. Pro. Code- 
Revision— Order of prosecution— Procedure to 
be adopted. See OBIM. PBO. CODE, No. 356, 
17 0.0. 25. 

(2) Explanation oonsi^tent with inuooenoe of 
accused— Duty of proseoution. Bee PENAL 
CODE, ITo. 66, 1 P.R. 1914 (Or.). 

(3) Duty of prosecution to call all available 
eye- witnesses — Duty of Public Prosecutor. SM 
PENAL CODE, No. 31, 19 C.W-N. 28. 

(4) Prosecution when not bound to produce 
all witnesses. See Penal CldbB, No. 109, 42 
P.W.R. 1914 (Or.). 

<5) Distinolioo between private prossdiitions 
and those ordered ; or sanctioned by Qbvern- 
ment or Court offioers. See Stay OF PBO- 
OEEDINGS. No. 2, 7 Bur. L.T. 78. 

Provident loearance SocietlevlLct. 

See act V OF 191^. 

Provincial Insolvency Xct. 

I^e Act III OF 1907. ^ 

PaUie ProMOtttor. ^ 

Duty ofa— . See Penai. OODB, Ko. 81, 
19 0. W.N. 28. 

Pnblle RMd. 

-<[1) Obetruotioo tu— -{teinMal of obrtrabtion 
wbethec an ofieuob. ^ See F&EMi O0DB, No. 

Itt* . mi • ' 
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pabilo SeFrant 

Magis trate *8 and Judge’s publio acts i f above 
critioiBin— Press if speoially privileged in oriti- 
oising Buoh aots — Limits of legitimate oom> 
meot. See PENAL CODE, No. 164. 18 C.W. 

N. 786. 

tt 

Paojab OoQPtB Ant 

Bee PUN. ACT XVIII OF 1884. 

Railway. 

(1) Pay-Bbeets drawn up in Railway offices 
whether a ' record *. See GONFESBION. No. 1, 
16 Or. L J. 603. 

(3) Bhatinda Railway Station--O£fenoeoom* 
mitted in. proper Court to try— Appellate Court. 
See JURISDICTION, No. 1, 7 P.R. 1914 (Or.). 

Railwaye Act, 

See Act IX of 1890. 

Reoeiver. 

Obstruction of receiver in disobarge of duty 
•^Duty of stranger in possession — Costs against 
person bbstruoting Beoeiver. See CONTEMPT 
OP COURT, No. 1, 16 Or. L.J. 65. 

Reeordof-rights. 

Order under S^ 145, Crim. Pro. Code— Omis- 
sion of Magistrate to give effect to presumption 
arising from recently published reoord-of-rights 
—Effect. See CRIM PRO, CODE, No. 100. 19 

O. W.N. 123. 

Reference. 

Sentence passed by Sessions Court— District 
Magistrate’s power to refer case to High Court 
with a view to enbanoe the sentence. See 
OBIM. Pro. Code, No. 329, 12 A.L.J. 619. 

Registrar. 

(1) District Registrar whether a ’Court’. 
See Crim. Pro. code. No. 352 16 Bom. L.B. 
946. 

Registration. 

Registration, if necessary, of Company with 
its share capital divided into shares. See ACT 
V OF 1912 (PROVIDENT INSURANCE SOOIB- 
TIBS). No. 1, 18 O.W.N. 1182. 

Regulation III of 1892 (Sind Frontier). 

Ss. 20, 21, 23— Bond for good behaviour 
— Circumstancea entailing forfeiture 
Order df forfeiture — Open to revision — 
Crim. Pro, Code, 8s, 486. 121. 

S. 23 of the Sind Frantier lltegulation states 
in clear terms what amounts to a breach of a 
bond given under 8. 20 and under what oiroum* 
stanoes the District Magistrate may declare a 
bond taken under 21 forfeited, and S. 38 
xonst be accepted as containing a oomprehensive 
statement of what amounts to breach of the 
one bond and twhat involves forfeiture of the 
other. 

An application under S. 486, Crim. Pro. 
Code, lies to revise an order of the District 
Magistrate deolaring forfeited a bond entered 
into by the applicant under Ss, 20» ,31 of the 


I Regulation III of 1892 (Siod 

Sind Frontier Regulation. Croyrn t* Imam- 
bux Rowal Khan, 7 S.L.R. 194»16 Or. L.J« 
544 = 24 Ind. Oas. 9I|2. 

Grouch and BOYD, A«j.os, 

Reference : ^6 S L.B. 105, B, « 

Remand. 

Remand by Appellate Oemrt for. additional ' 
evidence and fresh ffnding— Legality* See 
RIM. PRO. CODE, No. 816, (1914) .M).W.N. 
778. 

Re-trial. 

(1) Practke’--Re-trial ordered 6y High Coftrf; 
on certain finding of fact^Be-trial Courts 
whether competent to go behind that finding 
— Oriw. Pro, Code, 8, 489. 

When a oase is directed to be re-tried, the 
Judge re-trying it cannot go behind the findings 
of fact which were accepted by all the Courts 
and which were the basis on which a re-trial 
was ordered. Subbaraya Filial Y, Krishna* 
swami Filial; 16 Cr. L.J. 6l9«251tid. Gas, 
627. 

KUMAEABWAMY BA8TRI, J. 

(3) Sessions trial lor murder— Application by 
defence counsel for postponement of oroas-eu- 
minatiou till next day— Refusal by Sessions 
Court— Effect— Accused prejudiced — Re-trial 
by another Sessions Court ordered. See. OROSSt 
EXAMINATION, No, 1, 41 0. 299. 

(8) Misjoinder of charges— Joint trial— Ob}eo* 
tion taken for the first time in the High Court 
whether oau be allowed— Re- trial when to be 
ordered. See MISJOINDER, No. 1, 19 0.L.J* 
638. 

Revision. * 

(1) Acquittal— Interference in revision, Qee 
ACT IX OP 1890 (RAILWAYS), No. 1, (1914) 
MW.N. 124. 

(2) Applioation to Presidenoy Magistrate by 
counter- petitioner to declare that the inolusion 
of the petitioner as a candidate for the Munici- 
pal election by the President of the Madras 
Corporation was illegal— Order of Presidenoy 
Magistrate allowing the applioation — Revision 
whether lies. See ACT HI OF 1901 (MADRAS 
CITY Municipal), No. 2, i6 M.L.T. 128. 

(3) Nature of remedy by revision — Refusal 
to interfere— Wbetbpr Letters Patent appeal 
lies. See CRIM. PRO. CODE, No. 120, 16 M.L. 
T. 280. 

(4) Power of High Court in revision to allow 
case to be compromised. See CRIM. PRO. 
CODE, No. 276. 17 0 0. 92. 

(6) Bevisional powers of the High Court- 
How to be exetoiaed— Sanction to proBeoute— 
Dbwer Court’s order upheld by Sessions Judge 
—No revision against Sessions Judge’s order. 
See Crim. Pro. Code, No. 176, 12 A.L.J, 611. 

(6) Misappreciation of evidence — Whether 
ground for interferenoe in. Bee GRIM* PRO, 
CODE, No. 336, 16 Cr,,L*J, 986. 
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(7V F'rooWi^gB under 8. US, Orim. Prn, 
Code*— Omission to record preliminary order 
before summoning opposite* party —Omission to 
affix copy on the pi^perty in dispute^Revieion 
— Revision whether lies where other remedy 
open to applicant— Parties to revision— Omis. 
eion to make joint ‘'owner a party — Effect* See 
Orim. Pbo. OODB, No. 98, 16 P.W.R.19U 
(Or*). 

' (6) Small dause Court directing prosecution 
of a person under S. 476, Grim, Pro. Oode— 
Revision-Power of High Court acting as a 
Criminal Court in revision, See GRIM. Fro. 
Code, No. 366, n 0.0. 26. 

(9) Fighting in the course of which one 
person was killed— Accused charged under 
8. 825, 1.P.O.— Oompounding of the offence by 
the relations of the deceased— Order of acquit- 
ial-?^Interferenoe in revision on report of 
District Magistrate — Re-trial. See GRIM. PRO. 
pODB. No. 280i 7 S.L.R. 200. 

(10) , Order of acquittal set aside by High 
Court in revision on merits on the application 
of the complainant. See GRIM. PRO. CODE, 
No. 249, 18 G.W.N. 1244. 

(11) Magistrate attaching land under S. 146 

(2), Grim. Pro. Code— Refusal to deliver pro- 
^rty to successful party after Civil Oourt deter- 
mined the rights of the contending parties — 
Vltra ifires order of Magistrate— Revision. See 
GRIM. PRO OODE, No, 117, 16 Cr. L.J. 500. 

(12) Technical mistake in adjective law — ^No 
presumption of injustice— High Court’s powers 
of revision. See GRIM. PRO. CODE, No. 236, 
3 S.L,R. 25. 

(13) Setting aside of acquittal in revision on 
« application of complainant— Powers of High 

Oourt. See GRIM. PRO. CODE, No. 243, 19 0. 
W.N. 184. 

(14) Finding of fact not to be questioned in 
revision when there is some evidenoe to sup- 
port it. Bee Penal Code, No. 157, 20 P.W.R. 
1914 (Or,). 

(15) Receiving lottery prize by false pretence 
—Order in revision to refund — Mode of recovery. 
Bee Penal Code, No. 5f 1*5 Gr. L.J. 555. 

(16) Revision— Order refusing stay of criminal 
proceedings pending civil appeal— Not to be in- 
terfered with. See STAY OF OrimiNaL 
PBOdBBDINGS, No. 1,6 S.D R. 20. 

■ (t7) .High Court’s power in revision —Effect 

of wrong admission of case— Questions of fact 
when to be considered in revision. See GRIM. 
Pro. OODB, No. 34, 15 Cr. L.J. 721. 

Roads. * 

- Distfiot Board Roads — Right to the soil in 
whom vests. See ACT III OF 1885 (BENGAL 
LOCAL SELF-GOYBRNMENT), No. 2, 15 Grt L. 
. J,187. , 

Role. 

;Considei;ation of new ground atj hearing of 
' rule. 6ee Grim. Pro. CODE, No, 186, 18 0, 
^.N,399. 


Sanad. 

Pleader— Saitnd— Refusal to extend to Civil 
OonrtB of a Distriot— Permission to practise in 
Criminal Gourts not to be inferred. See PLBA- 
DBB AND CLIENT, No. 1, 7 S D R. 98. 

Sanction to Prosecute. 

(1) Practice of Qalcutta ffigh’OoUri in sanc- 
tion cases^^Sanotion at first granted on verbal 
application-^ JSffect^ Subsequent written appli- 
cation for sanction — Jurisdiction to order 
sanction thereon^Application to revoke sanction 
granted by Judge on the original Me of the 
High Court must hs made to an appellate Bench 
*— B..195. Orim* Pro, Code, Thaddeus x.ianakl 
Nath Saha, 40 G. 423«21 Ind. Gas. 172«14 
Or. L.J. 572. Bee Final Fart, 19X3, Col. 215. 

(2) Sanction granted in appeal — Further 
appeal to third Court not allowed. See GRIM. 
PRO. CODE, No. 171. 12 A.L.J. 821. 

(3) Sanction for false complaint — Necessity 
for sanction in case of fresh complaint. See 
ORIM. PRO. CODE, No. 260; 17 O.G. 18. 

(4) Forged document — Production in proceed- 
ing— Person not party to proceeding — Prose- 
cution of — ^No sanction necessary. See GRIM. 
Pro. CODE, No. 158, 26 M.L.J. 220. 

(5) Sanction for prosecution— Confirmation 
by appellate Oourt— Six months time how to be 
oaloulated — Sanction by District Magistrate — 
Appeal to High Oourt instead of to the Sessions 
Court— High Court confirming the Sanction- 
Legality. See Grim. Pro. Code, No. 177, 26 
M.L.J. 611. 

(6) No application under S. 195, Grim, Pro. 
Code— Order purporting to be made under 
8. 195 — Irregularity — Proper course — Prejudice 
— Right to object by way of appeal in case of 
conviction — Revision. See GriM. PRO. OODE, 
No, 180, 8 S L.R. 21. 

(7) Execution of process by bailiff —Obstruc- 
tion — Prosecution of obstructor — Necessity for 
sanction. See GRIM. PRO. CODE, No. 423, 
8 S.L.R, 41. 

(8) Application for revocation of sanction— 
Notice to other party whether necessary. See 
Grim. pro. Code, No. 173, 7 Bur. L.T. 205. 

(9) Delay in .Applying for- Effect. Bee GRIM. 
PRO. CODE, No. 161, 16 Or. L.J. 577. 

Search. 

(1) Police search — Place beyoxffi the limits of 
the station of the Police officer conducting 
search — lllegafity. Sfie PENAL CODE, No< 93, 
8 S.L.R. 1. 

(3) Right of noGupant to be present at search 
— Denial of this right, effect of— Meaning of 
* occupant ’—Finding qf inoriminatmg articles 
in a house— Presumption. Bee PENAL CODE, 
No. 118, 18 e.W.N. 498. 

Sentenee, 

(1) Praciice^^Stntenet — PJnhanoemmt, 

Enhancement of sentence is a very seripus 
proceeding. A proposal to th^t effect must be 
supported by the ‘Gavernmeut Pleader uuder 
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Sentence— (Con^inudd) . 

mstraotlons which would ehabie him to put 
before the Gourt cogent reasons why there 
should be an enhancement of the sentence. 
Emperor t. Bhainji Rnmaehandra Qujar, 16 
Bom. LjB. 203 » 15 Or. L.J. 865 » 33 Ind. Gas* 
733 » 2 Bom. Or. Gas. 193. 

HEATON and SHAH, J*J. t 

(2) Practice-- 8entence-~Deterrent sentence. 

In oases where it is desired by the authorities 
that an example should be made or that a 
specially deterrent sentence should be imposed, 
it is their duty to bring that desire to the 
notice of the trying Court and to inform the 
trying Court of the reasons which they put 
forward in support of the suggestion. Emperor 
y. Ratfha Jaga, 16 Bom. L.B. 200»15 Cr.L.J. 
362<«23 Ind. Gaa. 730 <-3 Bom. Or. Gas. 190. 
HEATION and SHAH, JJ. 

(8) Sentence— Enhancement— Practice, 

It is very undesirable to trust exclusively to 
the powers of tho High Court of correcting 
sentences of the lower Courts where the sen- 
tences ought to be deterrent. In a case of that 
kind, where the prosecuting authorities think 
that a sentence ought to be deterrent, they 
ought to put before the trying Court those oir- 
oumstanoes on which they rely and they ought 
to ask the trying Court to impose a sentence 
which will serve the purpose that they think 
should be served. Emperor y. Shinyar Bir- 
iha, 16 Bom. L.B. 203 » 15 Or. LJ. 367 » 33 
Ind. Cas. 735 » 3 Bom. Gr. Cas. 193. 

Heaton and SHAH, JJ. 

(4) Jurisdiction— Imprisonment — Legality, 

A Magistrate is not competent to impose 
sentence of imprisonment to take effect in con* 
tinuation of a period which the accused is 
undergoing in default of sufHoient security, ia 
re Gandella Ramada, (1914) M.W.K. 500, 
AYLING, J. 

(5) Enhancement— Discretion of Chief Gourt. 
SetfAOT VI OF 1683 (COMPANIES), No. 8, 37 
P.L.R. 1914. 

(6) Sentence of whipping inadequate but 
carried out— Other punishment whether can be 
awarded. See ACT IV OP 1909 (Whipping). 
No. 3, 15 Cr. L J. 638. 

(7) Murder— Evidence purely circumstantial 
—Sentence of death or transportation for life — 
Legality— Age of accused also to be taken into 
account in imposing aentenoe. Bee OlKOUM- 
STANTiAL Evidence, No. i, 16 M.L.T. 635. 

(8) Aodused sentenced by Magistrate under 
two offences, one of Vhioh was exclusively 
triable by Court of Sessions— Sentence under 
each offence not^speoiffed — Objection as to irre* 
gularity and want of jurisdiction verbally taken 
for first time before High Court— Apportion- 
ment of aggregate sentence— Betting aside of) 
conviction and sentence in respect o^ offence’ 
triable by Sessions Ooart, See CONFESSION, 
No. 1, 15 Or. L.J. 602. 


Sentence— (ConeZnded). ‘ ^ 

(9) Sentence altered— Period of imprisonmeht 
reduced— Amount qf fine increMed— Whether 
amounts to enhancement of the sentence. See 
Grim. Pro. Code, No. 810, 12 A.L.J. 827. 

(10) Sentence passed by Sessions Court -Dis- 
trict Magistrate’s power to refer case to High 
Gourt with a view to enhanoement of the— .See 
Grim. Pro. Code, No. 339, 13 A.L.J. 519. 

(11) Rioting over disputed possession of chfir 
—Sentence— Finding of Settlement Officer pro- 
nounced after issue of Buie considered by High 
Gourt in revising sentence. See Obim. PbO. 
Code, No. 334, 18 C.W.N. 646. 

(12) Offence of murder— Baluoh custom sane* 
tioning killing for unchastity — No ground for 
mitigating the sentenoo. Bee PENAL OODEi 
No. 75, 7 S.L.R.118. 

(13) Only technical offence committed— No- 
minal sentence to be awarded. See PENAL 
CODE. No, 106, 24 P.W.R. 1914 (Or.). 

(14) Offences under Ss. 147, 149 and 834, 
I.P.G. — Separate terms of imprisonment— 
Legality. See PENAL CODE, No. 88, 17 0.0. 
184. 

Sessions Case. 

(1) Accused sentenced by Magistrate for 
offence exclusively triable by Court of Sessions 
—Effect. See CONFESSION, No. 1, 15 Or. 
L.J. 602. 

(2) Case exclusively triable by Court of See* 

sions— Discharge by Magistrate— Gcmmitment 
by District Magistrate— Revision — Power of 
High Court. See Cbim. PRO. CODE, No. 199, 
16 Cr.L.J. 373. , 

(8) Sessions — Commitment to Gourt of— 
Magistrate competent to try an offence — 
Reasons for oommitmeut— Necessity to record. 
See Gbim. Pro. Code, No. 195, 8 B.L.R. 23. 

Sind Criminal Circalars. 

Oh. VI, r. 26 of the— Commitment to Ses- 
sions — Duty of Magistrate. See Cbim. Pbo. 
CODE, No. 195, 8 S.L.R. 23. 

Sind Frontier. 

See REG. Ill OF 1892. 

Small Cause Court.^ 

Small Cause Court directing proseootion 
under 8. 476, Grim. Pro. Code— Revision- 
Powers of High Court. See GRIM. PRO. CODE, 
No. 365. 17 0.0, 26. 

Small Cause Court (Presidency). 

Enquiry by Registrar of the, ae to proper 
service of summons if judioial proceedings— 
Sanction to prosaottte for false personation in 
service of summons. See CBIM. PRO. CODE, 
No. 159, 18 C.W.N. 1328. 

St. 83 and 54 Vic, Oh. 37. 

See FOREIGN JURISDICTION ACT (1890), 
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Stay of Proeeedlajf. 

(1) Criminal proceedings^Proaeeution under 
5* 198, I, P, C. — Statements made in a 
ciM suit — Appeal '^Sthy pending disposal 
of civil appeal — Refusal — Not open to revU 
sion^Proper course > 

Where a Magistiate refused to stay proceed- 
Inge against the applicant taken under 3. 193, 
l;F.O., pending the disposal of an appeal 
preferred against the decision in a civil suit 
during the trial of which the applicant was 
alleged to have made certain false statements. 

Held, that the order of the Magistrate could 
not be set aside in revision (a). 

The Judicial Oommissioners were, however, 
of opinion that in this particular case it would 
be desirable that the criminal proceedings 
should be adjourned until the appeal has been 
disposed of, unless it be found that, for special 
reasons, such as the probability of a witness not 
being available at a later date, it is desirable 
to hasten the hearing. Mathradas Dharamdas 
Y. The Crowo, 8 B.L.R. 20»15 Or.L.J. 661a> 
,95 Ind. Oas. 989. 

OBOUCH and Boyd, a.j.cs. 

Reference (a) 26 B. 786, F. 

(9) Stay of Criminal mil during pendency of 
a civil suit involving the same issues — 
Distinctwn between private prosecutions and 
those ordered or sanctioned by Government 
or Court officers — Magistrate's discretion. 

Where an application for stay was made by 
the accused in a criminal case on the ground 
that the same issues were being tried in a 
civil suit before District Judge, held, that the 
Magistrate would exercise his discretion pro- 
perly if he would adjourn the criminal proceed- 
* ings until the decision of the civil suit. Kalima 
Bibi V. Maobol Ahmed, 7 Bur.L.T, 73»«15 Cr. 
L.J. 488 « 24 Ind.Cas. 576. 

SaunDBBS, J.O. 

(8) Stay of criminal trial-- Charge answer 
to civil suit— Proceedings may be stayed for 
reasonable time. 

Where the charge in a criminal case is a 
defence to a civil suit, criminal proceedings 
should be stayed only if there is a likelihood 
of civil proceedings ending soon. Chapa- 
lamadugu Peddah Balliah v. Muthiyalu 
Yenkatasaml, 15 Cr. L. J. 568«24 Ind- Gas. 
976. 

Millbb, j. 

(4) Rent suit— Use of forged documents - 
Mmioes under Ss. 471, 474, I.P.G. — Sanction 
for prosecuiion— Stay of criminal proceedings 
pending determination of civil suit. SeePENAIi 
COBB. Ro, 163, 19 0,W.N. 125. 

** 8tflUog off.** 

Order saying that the case was struck off — 
Legality of order. SeeXBiM. FbO. CdpE, 
No. 260, 17 0.0. 18. ^ 

Bommavp Trial. 

Award of compensation — Failure to record 
complainant’s objections — Rffeoi-^Revisicii. 
See OBlM. FB0» COBB, No. 236, 8 B.L.B, 26. 


Summons. 

Enquiry by Registrar of the Presidenoy Small 
Cause Court ms to proper service of summons if 
judicial proceedings — Sanction to prosecute for 
false personation in servtoe of summons* See 
Grim. Pbo. Codb, No. 169, 18 O.W.N. 1828. 

Sammons Case. 

Hearing cd‘, when^eonoludes — Non-appearance 
of complainant on date fixed for argument and 
consequent acquittal of accused, if proper. See 
Obim. Pbo. Code. No. 280, 18 C.W.N. 684. 

Temple. 

Temple resorted to by pilgrims on festive 
oooasiooB— ‘Duty of person in charge to ensure 
safety of pilgrims attending by license and 
invitation. See PENAL CODE. No. 94. 18 G- 
W.N. 1176. ^ 

Thumb Impressions. 

Two thumb markings exactly agreeing — Value 
of opinion of experts. Bee PENAL CODE, No. 
189, 9 P.R, 1914 (Or.). 

Toot. 

Order of District Magistrate directing the 
names of certain persons to be included in a list 
of * touts’ -‘Revision. See ACT XVIII OP 1879 
(Legal Pbaotitionebs), No. i, 18 P.R. 
1914 (Cr.). 

Track. 

Tracks compared several days after the oo- 
ourrence— Value of evidence. See EVIDENOB 
ACT. No. 15. 9 P.W.R. 1914 (Or.). 

Trade-Mark, 

(1) Trade mark — Design or pattern covering 

the whole body of goods— Copying of — tJo 
offence —Not a trade * mark within 8. 478, 
I.P,C*—Nor a trade description within 
8s, 2 (2) and 4 of Merchandise Marks Act, 
1889— jVor ‘ a design ’ within 8, 2 (6), In- 
ventions and Designs Act, 1911 — No offence 
under N. 486, 1.P,0„ or 8*1 of Merchandise 
Marks Act* « 

Where the design or pattern covers the whole 
body of the goods and appears to be part and 
parcel of the goods, held that it is not a trade 
mark within the meaning of S. 478, l.P.Qv, nor 
a trade description within the terms of S. 2 (2) 
or S. 4 of the Merchandise Marks Act, nor a 
’design ’ within the meaning of 3. 2 (5) of the 
Inventions and Designs Act. 

Held, also that the popying of such design or 
pattern did not amount to an offenoe either 
under 8. 486, 1.P.C., or under S. 7 of the Mer- 
chandise Marks Act, Messrs. Naromal Khem- 
ohand v. The Bombay Gompany, Ltd., 8 S.L. 
R. S9»16 Cr. L.J. 670»>25 Ihd. Oas. 998. 
Hayw abd, J.O., and BOYD, A. J.O. 

(2) Counterfeiting trade mark, what amouuti 
to. See PENAL CODE, No. 166, 16 Bom. L.it. 
78. 

Tramways Act. 

See Act XI OF 1866. 
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TraniAOtioo. 

Several ofienoea whether forming the aame 
tranaaotion— ‘Teat. Bee PaNAIi OODES, No. 161, 

17 0.0. 276. 

Tranefer of Oaie. 

Tranaler to the Court of Sab-Divisional 
Magistcate — Letter's power of transfer. See 
OBIM. Pro. Code, No. 152, I2 A.ZiJ. 225. 

Transfer of Property lot. 

Sa. 3, 136*-Aotionable claim— Pa rohaae by 
pleader— Professional misoonduot. Bee PLEA- 
DER AND CLIENT, No. 2, 37 M. 238. 

Treasure Troue Act. 

See ACT VI OP 1879. 

Tres^ss. 

(1) Distinotion between civil and criminal 
trespass— Catting across another’s land to save 
himself and family from flood if criminal tres- 
pass. See GRIM. PRO. CODE, No. 265, 18 0. 
W.N. 668. 

(2) Trespasser’s entry whether gives him 
jaridioal possession. Bee PENAL CODE, No. 
145-a, 15 Orim. L J . 723. 

Trial. 

(1) Criminal trial — Initiation of proMoution 
at Assistant Collaclor^s instance -^Examina- 
tion 01 witnesses for prosecution-^ Recalling 
and re-examining them under Assistant 
Collector's orders'--- Illegality ---Trial invalid 
— Want of jurisdiction. 

Where a Magistrate, who tried a tapedar for 
misappropriating monies paid to him for 
Government assessment, recalled and re- 
examined, under the directions of the Assistant 
Collector, two witnesses who had already given 
evidence for the prosecution. 

Held that, in so doing, the Magistrate 
virtually abdicated his magisterial function 
and became a mere delegate of the Assistant 
Collector who had initiated the prosecution, 
and that the t{ial was without jurisdiction, as 
a Magistrate cannot be both Judge and a 
delegate of the proseoutor. lioperator v. 
Nabibux wd. Umerkhao, 7 S.L.R. 82-15 
Or.LJ. 375 » 23 Ind. Oas. 743. 

Pratt, j.o. 

(2) Hasty trial impropsr— Beasonable ad- 
journment tc^he granted to accused to substau- 
tiate his defence. Bee PENAL CODE, No. 133, 

18 P.W.R. 1214 (Or.). 

(8) Purpose of crimfnal trial. See PENAL 
CODE, No. 31, 19 O.W.N. 28. 

Trait. 

Money entrusted to 4)roker — Broker to bear 
all loss— Broket whether liable for criminal 
breach of trust. Bee PENAL CODE, No. 122, 
15 Or. L.J. 452.* 

Terlfioatloa. 

False verification— Statement made believed 
to be true— ‘Good faith *— Perjury. See PENAL 
CODE, No. 18|^2 A.L.J, 550. 


Village Act (Burma). 

See Burma act Vl of 1907. 

Warrant. 

(1) Recalling of warrant after acquittal of bo- 
accused — Jurisdiotion of District Magistrate 
io issue first warrant on same materials. See 
Penal code. No, io, 18 O.W.N. 680. 

(2) Civil warrant not addressed to bailiff by 
name— Arrest— Legality. See PENAL CODE^ 
No. 68, 16 Or.L.J. 439, 

Warrant Case. 

Meaning of * eqquiry ’ and Vtriar in a 
warrant case. See OSIM. PRO* CQDE, No. 287i 
16M,L.T. 303. . ; 

Water. 

Field over which surplus water fiows from 
adjoining fields— Not a channel which may ’be 
lawfully used by the public— Flow of wat^r 
obstructed— Whether aotfon can be takenfor 
removing obstruction. See ORIM. PRO. COD^Ii 
No. 77, 12 A.L.J. 248. 

Water Works Act (U.P). 

See N.W.P. ACT I OP 1891 
Way. 

\1) Highway— District Board road— Right of 
user by public— Hanging verandah if invades 
right of user of public. See AOf Ul OP 1886 
(Bengal Local Self-Government), No. 2» 
16 Or.L.J. 167. 

(2) Obstruction to public road — Removal 
of obstruction whether an ofienoe. Bee PENAL 
CODE, No. 145-a, 15 Or.L.J. 723. 

Weights and Measures Act. 

See ACT XXXI OP 1871. 

Whipping Act. 

See ACT IV OF 1909. 

Withdrawal of Proieoation. 

Who can withdraw from proneoution— Powers 
of police officers— Discretion of Magistrate in 
giving bis consent to the withdrawal— In ter- 
feronoe in revision. See ORIM. PRO. CODE , 
No. 374, (1914) M.W N. 776. 

Witnesses. 

(1) Practice — Witness for prosecution — District 
Magistrate— Order to turn the witnees into 
a CO- accused in the trial. 

In a criminal trial, two persons were examin- 
ed as witnesses for the proseoution. At the 
end of their examination, the aooused applied 
to the Magistrate to turn those witnesses into 
00 accused with them. The Magistrate declin- 
ed to do so, but the District Magistrate, on 
appeal, ordered that a complaint should be laid 
against the witnesses and they should be tried 
jointly with the aciused. The witnesses hav« 
ing applied to the High Court :— 

Held, that the order passed by the District 
Magistr ae should be set aside as it was not 
warranted by any proviaidna of the Orim* Pro. 
0 ode, 
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V nt%m--{p<mi%n%ied). 

A Mftgifilrate trying a oase should* unlsss 
there be something very unusual, be left, to try 
it i|i hii own way, and should not be interfered 
With during the course of the trial. If it 
transpires in the course of the case that 
isrrttiinal proceedings ought to be taken against 
any who have given evidenoe, those proceedings 
ought ordinarily to await the ooriclusion of 
the. case : and . they ought to be instituted 
ordinarily by the order of or on application to, 
the Magistrate who has tried the case and who 
is opnyersant with all the oiroumstanoes. 
Emperor v. Timed Raja, 16 Bom.L.R. 259 » 2 
Bom. Or. Oas^ 195»15 0r. L.J 428^24 Ind. 
Oas. 164. 

Heaton and Shah, jj. 

' (2) Prosecution against one of two accused 
withdrawn — Such accused if competent witness. 
9ee OBiM. Pb6« Code, No« 372, 18 O.W.N. 
|2tt. 

(3) Handing over record of deposition to 
witness for being read by him if sufiSioient com- 
pliance with law — Such deposition if admissible 
and prosecution for perjury if can be made 
thereon. See Cbim. Pho. Code, No. 291, 18 G. 
iW.N, 1242. 

^^(4) Magistipte’s duty to call witnesses — 
Number, of witnesses —Expenses of witnesses 
to be realised before issuing summons.. See 
Cbim. pro. Code, No. 49, 12 A L J. 262. 


Witnesses— (Concftfded). 

(5i Credibility of — ^ Grounds for believing 
testimony of witness against some of the 
accused — Revision. See CBIM. PBQ, OODEi 
No, 344, 21 P.L.R. 1914. 

(6) Right of oounsel to demand in cross- 
examination repetition of story told ih exami- 
nation-in-ohief. S^e EVIDENOE, No. 2, 89 P« 
L.R. 1914. • 

(7) Witness not found— Absence not account- 
ed for— Previous deposition of such witness— 
Admissibility. See EVIDENCE ACT, No. 10, 41 
0.601. 

(8) Murder— Practice — Witness improving 
on his former statement not to be relied upon. 
See MURDER, No. 2. 43 P.W.R. 1914 (Or,). 

(9) Impropriety of taking prodeedings Igainst 
a witness while the case is still pending. See 
Penal Code, No. 66, 18 O.W.N. 1342, 

(10) Transfer of Magistrate pending trial— 
Expenses of proseoution witnesses recalled, 
whether to be paid by accused, See CBIM, 
PRO. Code, No. 289, 16 Or, L. J. 687. 

Workman’s Breach of Contract Act. 

See ACT XIII OP 1869. 

' - 4 

Worshippers. 

Temple resorted to by pilgrims on festive 
oooasions— Duty of person in charge to ensure 
safety of pilgrims attending by license and 
invitation. See PENAL CODE, No. 94, 18 O.W. 
N. 1176. 
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Section I— Criminal. 


ImperM Actn 
lot IX of 1878 (Majority). 

(1) S, 3— Minority when ceases— Sae Pbnal 
GODB. No. 1. 37 M. 567. 

Grim. Pro. Code. 

(1) 4 (w), 196, 476 — Proceedings inexecu^ 

tmi whsther * judicial proceedings Action 

under 195 or 8, 476 when may he taken. 

Prooeedings in execution are judicial proceed- 
ings within the meaning of (5rim. Pro. Code 
till they are finally disposed of by the Court {a). 

If a Oourt acted on merely fancifnl grounds, 
on grounds so empty, so obviously wrong that 
it could not be said to have formed a serious 
judicial opinioMat all, then the High Oourt 
would probably interfere in revision and hold 
that there had been no such action as 8. 476, 
Grim. Pro. Code, contemplates. The opinion 
spoken of by 8. 476 is a judicial opinion found- 
ed on evidence. If such an opinion has been 
formed, then the High Oourt ought not in revi- 
sion to interfere merely on the ground that it 
disagrees with it (6). 

The principle which should guide the Courts 
in taking action under 8. 195 or 8. 476 is that 
no sanction should be granted unless there is a 
reasonable probability of conviction (c). Em- 
peror Y. Shloahankarpuri, lON.L.B. 177. 
Hallifax. offq. a.j g. 

Reierenceex^ia) 10 C.W.N. 55; 37 0. 642. Fa 
32 0. 367; 35 0. 133. Diss. ; 12 B. 36, B. (5) 23 
A. 249, F. (c) 37 0. 250, F. 

(2) S. 164 — Siatemeni ofw^tfiess taken behind 
the back of the accused^ admissibility of. 

Where the statements of certain prosecution 
witnesses were taken by a Tahsildar- Magistrate 
under 8» 164 of the Oode of Criminal Procedure 
behind the back of the accused and in respect of 
which the accused had no opportunit||pf cross- 
examining, heZd, that they could not be used as 
evidence against the prisoner. They were ad- 
missible only for the pi^pose of contradicting 
the statements made by the witnesses in Court 
and were not admissible for any other purpose, 
Putin Y. King-Emperor, 17 0.0. 363. 
Lindsay, j.o. ^ 

(3) 8. l^b ^Sanction to prosecute for giving 
false evidenoe^Diseretion of Court^Duty 
of Oourt — ^osecuiion when not desWable§ 

In this case the accused was a girl otM years 
and the perjury alleged was in her having made 
contradictory statements about her mother 
having wordy parrels with the man who was 
keeping the witness. 


Grim. Pro. Gode— (ConeZuefed). 

Heldt that the materiality of ^e statements 
was only remote as suggesting a motive for the 
offence, and the interests of justice did not call 
for a prosecution for perjury in this case. 

Courts should exercise their discretion in 
giving auction to prosecute for giving false 
evidence. They should not merely see ths^ there 
is a good prospect of conviction but should also 
oonsider whether the oiroumstaBoes are such as 
to render a prosecution desirable in the pphlip 
interests. IfeNattava Parankiisam, 37 M. Hiit 
BBNSON ard SUNDABA lYBB, JJ. 

(4) 8. 488— Child — Prostitution not to be 
considered, k. Krishnasamy lyerv. Ghandra- 
vadhana, (1913)M.W.N. [695-14 M.L.T. 224 
-25 M.L.J. 849-14 Or. L.J. 525 - 30Ind. Gas. 
1005 - 37 M. 565. See Final Part, 1913, Col. 123. 

Evidence. 

Statement of witness taken beliind tbe baok 
of the aoonsed — Admissibility and weight of. 
See Cbim. Pro. CODB, No. 2, 17 O.C. 868* 

Execution Proceedings, : 

Whether ' Judicial proceedings’. Bee 0 b1M« 

PRO. CODE, No. 1, 10 N.L.R. 177. ^ 

; , 

Judicial Prooeedings. 

Execution prooeedings whether. Bee CbiM# 
PRO. CODE, No. 1, 10 N.L.R. 177. 

Mahomedan Law (Guardianship). 

fl) Minority of Mahomedan girl when deter- 
mines. See PENAL CODE, No. 1, 37 M. 567. 

Penal Gode. ^ 

(2) 8. 863— MmoriZp of Mahomedan girl 
when determines, under Mahomedan Law 
and under this section— -8* 3, Act IX of 1876 
{Majority) -‘Question at what stage offence 
was committed is one of fact --Revision. 
Aooording to Mahomedan Law, the ooour- 
renoe of puberty determines minority and the 
mother’s right to custody. But for the pur- 
poses of S. 368, 1.P.C., regard must be had only 
to the definition of minority in 8. 3, Act IX ,of 
1875 (a). 

The question at what stage the offence was 
completed is one of fact and oannot be raised iu 
revision for the first time. i^nMutho Ibrahl, 
37 M. 667, 

OLDFIELD, .7. 

Bsfsrenes (a) i B.L.R 657, D. 

Banotion to Prosaeute . 

(1) Banotion to prosecute (or giving false evi. 
deooe— Discretion of Couii'fc— Duty of Court — 
Prosecution when not desirable. Bee Cbim. 
Pro. code, No. 3, 87 M. 564. 
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a.l.j. 

a.w.n. 

B. 

B.H.O. 

B. L.R. 

Bom. L.R. 
Bur. L.R. 
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C. L.R. 
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Cr. L.J. 
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... Indian Law Reports, Allababad Series.* 

... Allahabad Law Journal.* 

... Allahabad Weekly Notes. 
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... Bombay Law Reporter,* 
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(B.B.) 


Applied. 

Approved. 

Distinguished. 

Discussed. 

Dissented from. 

Explained. 

Followed. 

Full Bench. 
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Privy Council. 
Referred to. 
Special Bench. 


(N.B,)— (1) This publication embodies Cases from the Reports marked above with asterisks. 

(2) In the Punjab fteoord and the Punjab Law Reporter, the cases are known by their num- 
bers and not by the pages where they are printed ; (e,g.) 4 P.R. 1911 would mean Case No, 4, in 
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9 C 187, Kilmouey Singh v. Bikranatb Singh. ..Cons... 18 OWN 1036 = 23 Ind Cas 649 
9 G 237, Obhoy OUurn Ghose v. Godind Cbunder Day. ..R... 17 0 C 235 
9 0 271, Bal Mokoond Lall v. Jirjudban Roy... F... (1914) M W N 236 = 26 M L J 238 = 
22 Ind Gas 826 

9 C 606, Protap Cbunder Ohuokerbutty v. Painoty...R...21 Ind Cas 774 
9 0 626, Ram Coomer Dey v. Shushee Bhoosbun Gbi»se...R...2l Ind Cas 774 
9 C 656 (662), Macnaghtan v. Mahabir Persbad SiDg)i...R...i8 OWN 947 = 24 Ind Cas 64 
9 C 683, Titu Bibi v. Mobesh Cbunder 6agchi...F...20 C L J 494 

9 0 744, Mahomed Alikban v. Tbaja Abdul Gunny. ..R.. .7 8 L R 169 = 24 Ind Cas 813... 

9 0 802, Mohiny Mobun Das v. Krishna Kisbore Dutt... R.. .7 SLR 169 = 24 Ind Cas 813 
JO C 274 (F B), Anonymous case. ..R . .100 P R 1914 

10 C 324, Isri Dutt Koer v. Hansbulti Ko6rain...Rel...22 Ind Cas 701=41 0 870 

, — * V. ...R...26M L J 616 = 24 Ind Cas 796 ... 

10 C 368, DufgaSundati Devi v. Gobinda Chandra Addy...R...21 Ind Cas 774 

10 C445, Corporation £ the town of Calcutta v. Anderson. ..R... 79 P R 1914 = 268 P L 
R 1914=169 P W R 1914 ♦ 

, V. ....R...12 A L J 941 

10 C 626, Hardi Narain Babu v. Ruder Porkaab Mi8ser...R...26 M L J 460=24 Ind Cas 696 

. V. ...R.. . 15 M L T 186 = 22 Ind Cas 555 = 

(1914) M W N, 356=26 k L J 676 

, V. '-...R...18I*tLT181=27MLJ 409 

10 0 697, GopiNatb Chobey v. Bhugwat Persbad. ..F... 19 C L J 34 = 21 lud Cas 979 

, V. ...R...12 A L J 701 = 36 A 446 

10 0 761, Sorbojit Roy v. Ganesh Prosad Messir... Doubted. ..18 OWN 994 = 16 M L T 
105 = (1914) MW N 566 = 20 CL J 231 = 1 L W 619 = 42 C 116 = 26 Ind Cas 451 (P C) 
10 C 860, Gurudas Payne v. Ram Narain Babu. ..R... 16 M L T 509=27 M L J 640 

, V. ...R...12 A L J 952=36 A 655 

10 G 985, Jugul Kisbore v. Jati^dio Mohan. ..R... 22 Ind Cas 669 
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110 P W R 1914 ... 627 
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L B R 123 ... 826 
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— — , V. ...Not F...23 Ind Cas d91 ... 629 

11 0 434, Hari Das Mai v. Mahomed Jaki...Appi*...l8 OWN 1217 = (1914) M W N 664 

= 12 A L J 1193 = 20 0 L J 386 = 16 M L T 319 = 27 M L J 419 = 16 Bom 
LR901(PC) .., 711 

11 C 486, Lala Himmat Bahai v. LIewhellen...K...12 A L J 969 = 36 A 687 = 24 Ind Cas 

661 .... 666 

11 0 634, Shookmoy Chandra Das v. Monoharni Drissi...R.,. 15 M L T 405 = 24 Ind Caa 

465 ... 687 

11 C 696, Chooramoni v- Howrah Mills Co..R...19 C L J 595=18 C W N 1206 ... 5 

12 C 62, Amjad Ali v. Moniram Kolita...Rel...22 Ind Cas 304= 19 C W N 80 ... 671 

12 0 60, Yashvant v, Vithal...R...41 C 826 ... 357 

12 C 140, Brindabun Chandra Kurmokar v. Chandra Katmokar...D...23 Ind Cas 826 ... 860 

12 O 213, Smith v. Dinonath Mookerjee...R.. 16 M L T 375 ... 463 

12 0 323, Abdul Hakim v. Gpnesh Dutfc.,.R...16 M L T 697 ... 1103 

12 G 339, Anderson Wright & Oo. v. KalagarU Surjitiacain...R...41 C 825 ... 367 

12 0 376, Ranjit v. Jagannath...D...20 0 L J 307 ... 1111 

12 C 697, Prangour v, Himanta...P...20 C L J 1 ... 974 

12 C 696, Kesheri Mohun Rai v. Huraook Daas ..R...26 M L J 449 ... 383 

13 C 21 (P C), Nanomi Babuastion V. Modbun Mohun. ..Dist.. .27 M L J 112 = 24 Ind 

Cas 474 = (1914) M W N 742 ... 278 

V. ...R...12 A L J 613 = 24 Ind Cas 6. 624 

. V. ...D...15 M L T 372 = 23 Ind Cas 

248 ... 632 

13 C 62, Gopalohandca v. Solomon. ..R.. .7 SLR 201 = 24 Ind Cas 977 ... 780 

13 0 78, Moshaullah v. Ahmedullab...R...7 L B R 90 = 22 Ind Cas 884 ... 219 

13 C 308 (P C), Jagadamba Chondhrani v. Dakhina Moban Roy. ..Dias. ..104 P W R 

1914 = 203 P L R 1914---81 P R 1914 (F B) ... 198 

^ V. ...D...70 r R 1914 = 

260 PLR1914 = 166 PWR1914 ... 806 

14 C 400, Subodini v. Cumar Ganoda...D...19 C L J 5 = 22 Ind Oas 798 ... 765 

14 0 556, Tussiiduq Hosain v, Girhir Narayan...F...7 Bur L T 206 = 26 Ind Cas 163 ... 980 

14 0 580, Thomson v. Thomson... R.. .41 C 963 ... 484 

14 G 617, Hamid v. Buktear...R...24 Ind Cas 62 ... 345 

14 0 631, Deefholts v. Peters. ..R.. .248 P L R 1914 = 162 P W R 1914 ... 381 

14 O 757, Lalji Sahoy v. Odoya Sunderi Mitra...F...21 Ind Cas 612 ... 672 

15 0166, Bridhar v. Bamoswar...Expl...20 C L 0 153 ,,, 104 

15 0 202, Soobul Chunder Law v. Russick Lall Mitter...F...16 M L T 551 = 2^5 Ind Caa 

759 ... 683 

15 0 242. Ashanulla v. Collector of Dacca.. .R... 26 M L J 366 = (1914) M W N 310 = 16 M 

L T 263 = 22 Ind Oas 919 - ... 484 

T5 0 460, Chuni Lai v. Ram Kishen 8ahu...R...22 Ind Oas 916 ... 220 

16 C 667, Kartiok Nath Pandey v. Tilukdhari Lall.-..Appp...26 M L J 189 = (1914) M 

W N 205 = 22 Ind Cas 899 = 37 M 462 ... 308 

15 0 674, Kedar Nath Ohatterji v. Rakal Das Chatterji....F...102 P R 1914 = 69 P W R 

‘ 1914 = 22 Ind Gas 797 = 84 P R 1914 ... 383 

16 C 68 Jogendra v. Dwarka Nath...Eipl & D...20 C L J 455 ... 1084 

15 C 684, Mahomed Buksh Khan v. Hosseni Bibi...R...16 M L T 345 = 23 Ind Oas 651 826 

16 0 765, Nadir Ghand v. Chunder Sikhur...F...19 0 L J 29=18 OWN 271 = 22 Ind 

Oas 789 • ... 977 

16 0 26, Isbur Chunder Bhaduri v. Jibun Kumari Bibi...P...37 M 175 = 24 Ind Oas 852. 800 

16 C 98 (PC), Ohand Koer v. Parfcab Singh. ..F... 12 A L J53 = 22 Ind Oas 820 ... 291 

, V, ...R...10 N L R 39 = 23 Ind Cas 878 ... 366 

16 0 238, Abdul Majid v. Jew Narain Mahto...N.F...24 lud Oas 243 ... 295 
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16 0 267 (P B), Deb Nai^in Dutt v, Narendra Krishna. ..Rel... 21 Ind Cas 113 ... 766 

16 0 473 (P CJ, Mohima Chandra v. Moheeh Chandra. ..R... 19 0 W N 18 - ... 117 

, V. . .R...19 C L J 209 = 23 Ind Cas 811 ... 608 

16 0 630, Joggobundhu v, Purnanuad...R...l9 C L J 209 = 23 Ind Gas 811 ... . 808 

V. ...R...19 PWR 1914 = 18 P L R 1914 = 21 Ind 

Cas 972 ... 991 

16 C 598, Nundun Lai v. Rai Joyki8hen...R...22 Ind Cas 685 = 19 C W N 287 ... 816 

16 C 749, Muhammad Yusuf v. Abdul. ..R.. .20 C L J 196 = 18 0 W N 1308 ... 474 

16 0 788 (P C), Hemangini Dasi v. KedarNath Kundu Chowdb0ry...P...6O P L R 1914 

= 47 P R 1914 = 23 Ind Cas 636 648 

17 0 137, Mahammud Amanulla Khan v. Badan 8iD^h...D..,19 P W R 1914 = 18 P L R 

1914 = 21 Ind Cas 972 ... 991 

17 C 176 (Note), Jumna Dass v, Srinath Roy. ..R... 12 A L J 969 = 36 A 637 = 24 Ind Cas 

661 ... 666 

17 C 196. Deburdein v. Abdur Rahim.. .R... 16 M L T 442 = (1914) M W N 915 ... 736 

*17 C 256, Purmeshur Ghowdhry v. Brijo Lall Ghowdhry...R...l0 N L R 188 ... 1043 

17 C 699, Premchand Dey v. Maljhoda Debi...Appr...26 MLJ 189= (1914) M WN 

205 = 22 Ind Gas 899 = 37 M 462 ... 308 

17 0 711, Punohanun v. Rabia Bibi...Expl & D...26 0 L J 485 " ... 315 

. V, ...P...20GL J 481 ... 676 

17 C 786, Kraal V. Wliymper...R. -10 N L R 98 ... 26 

17 0 809, Lala Gauri Shankar Lai v. Janki rershad...R...24 Ind Cas 68 ... 414 

17 G 840, Ali Kader Syud Hossain Ali v. Govind Das. ..D... 41 0 6 = 24 Ind Caa 766 ... 372 

17 C 906 (910), Kali Kanta Sarma v. Gouri Prosad Surma. 15 P L R 1914 = 16 P W 

R 1914 = 21 Ind Cas 951 ... 394 

17 0 911, Huri Dayal Singh Sarma v. Griah Chunder MukerjG0...Rel...22 Ind Cas 518 ... 662 

17 G 92G, Ramdhan Bhadca v. Ram Kumar Dey...RoI...21 Ind Caa 43 ... 122 

17 G 933, Pirthi Pal Kunwar v. Guman Kunwar...R...l6 M L T 310 = 27 MLJ 520 ... 1048 

18 0 10, Watson & Co. v. Ram Ohurid Dutt... Appl...l9 C L J 113^=22 Ind Cas 666 ... 481 

18 0 23, Durga Chowdhrani v. Jawahir Cbowdhri...R...24 Ind Cas 87 ... 222 

18 C 86, Ram Narain Narsingh Doss v. Ram Chunder Jaokee Loll.., R... 24 Ind Cas 

268 = 7 Bur L T 261 ... 458 

18 0 133, Dungaram v. Raj Kishore.,.R...18 C W N 662 = 41 0 876 ... 84 

^ ...F.. .22 Ind Cas 848 ... 979 

18 0 224, Jacao Kumari v, Lalonmoni.,.D..,22 Ind Cas 045 ... 1008 

18 C 255, Ugrah Lall v. Radha Perahad Singh. ..F... 22 Ind Caa 842 ., 387 

18 C 264. In the matter of Ramkumari...R...16 M L T 107 = (1914) M W N 278 = 26 M 

L J 260 = 22 lad Cas 697 ... 478 

18 0 290, Sheoraj v. Gopal...R...24 Ind Cas 62 ... 345 

18 C 302, Budha Mai v. Bhagwan Das. ..R... 20 G L J 32 ... 913 

18 C 311, Hurro Nath Roy Ghowdhri v. Randhit Singh. ..P... 22 Ind Cas 304 = 19 0 W 

N 80 ... 671 

18 C 385, Surendra Nundan alias Gyanendra Nandan Das v. Sailaja Kant Das Maha- 

patra...R...27 MLJ 306=16 M L T 413 = 24 Ind Cas 999 ... 618 

18 C 573, Peaoool^v. Baijnath...R...27 MLJ 501 ... 470 

19 C 123, Hanuman v. Hanuman...R...12 A L J 962 = 36 A 555 ... 792 

, V. . - R...16 M L T 397 = 27 MLJ 617 ... 804 

, ...R...15 ML T 240 = (1914) MW N 376 = 23 Ind 

Caa 570 ... 1007 

, V. ...F...21 Ind Cas 581 ... 1077 

19 G 187, Khanto Moni Dassi v. Bijoy Chandra. ..D... 19 C W N 18 ... 117 

19 0 372, Duncan Brothers & Co. v. Jeetmull Greedharee Lall. ..R... 41 C 825 ... 357 

19 0 750, Kristo Churn Diss v. Radha Churn Kar...R...22 Ind Cas 685 = 19 OWN 287. 816 

19 0 760, Jibanti Nath Khan v. Gokooi Chunder Chowdhry...R...22 Ind Cas 966 = 18 

CWN 860 ... 1065 

19 0 780, Moti Sabu v. Chattri Das. ..R... 21 Ind Cas 866 . ... *219 

20 0 8, Birj Mohun Thakur v. Rii Uma Nath Ghowdhry ..D...41 0 323 = 23 Ind Cas 977 763 

20 C 41, Huri Mohun v. Naimuddin...R...21 Ind Cas 866 ... 219 

20 G 101, Dhorkairi v. Raryjewan Kairi...R...16 M L T 442 = (1914) M W N 915 ... 736 

20 C 370, Gopal Ohundor Chatterjee v. Gunamoni Dasi. ..R... 18 OWN 1068 = 27 M L J* 

160 = (1914) M WN 747 = 24 Ind Cas 304 = 16 M L T 353 = 16 Bom L R 
814 = 20 C L J 665 = 13 A L J 164 iP C) ... 704 

20 0 487 (P C), Mohesh Narain Munshi v. Taruok Nath Maitra...Dis8...104 P W R 1914 

= 203 FLR 1914 = 81 PR 1914 (FB) . ... 198 

20 0 533, Hem Chunder Ghose v, Thako Moni Dabi...R...15 M L T 186 = 22 Ind Cas 665 

= (1914) MWN 366 = 26 MLJ 576 ... 623 

20 0 690. Kabil Sardar v. Chander Nath Nag Ohowdhury...Re!...23 Ind Cas 839 ... 389 

20 C 706, Binad Lai Pakrashi v« Kalu Pramauik...Appl...24 Ind Cas 434 743^ 
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20 0 810, Mohiuddin v. Syed-ud-din...R...7 S L B 129 = 24 Ind Gas 712 ... 327 

20 0 884 (P C), Ismail Ariff v. Mahomed Ghous...P...37 M 298 ... 1047 

21 0 26, Lalla Tirbini Sibni v. Lalla Hurruck Narain...R...17 0 0 153 ... 406 

21 0 70,, Gobindlal Bay v. Kamjanam Mis8er...F...lB OWN 1071 ... 87 

, V. ^ ...R...24 Ind Gas 276 = 41 0 1092 88 

21 C 142, Dakbina Mohan Roy v. Saroda Mohan R.oy...R...17 0 C 379 ... 939 

2l 0 167 (P C), Mahomed Riasat Ali v. Hasin Baiiu...Rel<.13 P L B 1914 = 24 P W B 

1914 = 34 P R 1914=21 Ind Cas 919 ... 805 

21 0 200, Clark v, Alexander. ..R... 26 M L J 406 = 23 Ind Cas 909 ... 322 

21 0 279, Woomesh Ctaunder Biswas v. Rash Mohini Dasei., .F...22 Ind Cas 612 ... 220 

21 C 437, Azizan v. Matuk Lai Sahu...R;..U B R (1913) 4th Qc p 191 = 22 Ind 

Cas 963 ,,, 314 

21 C 473, Mohabir v. Adhikari...R...20 C L J 612 ... 577 

21 C 496, Abdul Wahid Khan v. Shaiuka Bibi...R...l6 M L T 375 ... 4G3 

^ ...Rel...2J Ind Cas 716 ... 472 

, V. ...R... 61 P R 1914 = 267 P L R 1914 ... alS 

21 C 650, Ramoswar Mahton v. Dilu Mahton...R...15 M L T 416 = 27 M LJ 388 = 24 

Ind Cas 135 ,,, ^04 

21 0 612 (619), Mahomed Golsfb v. Mahomed 8ulliinau...R...8 S L R 81 ... 531 

. V. S LR 3 = 25 Ind Cas 789 596 

21 C 666, Abdul Kazak v. Mahomed JafEor Bindanim...R...15 M L T 107 = (1914) M 

W N 278 = 26 M L J 260 = 22 Ind Gas 697 ... 478 

21 C 844, Gosaain Oiaatturbhooj Dutt v. Ishri Mul...F...24 Ind Cas 276 = 41 C 1092 ... 88 

21 0 884, Chooturbhuj Dutt v. lahri Mul...F...18 OWN 1071 ... 87 

22 C 222, Paridkote case, ..R... 27 M L J 670 ,. 298 

22 G 244, Karim Khan v. Broja Nath Das.. .D... 19 OW N 18 !.*. 117 

, y, ,..R...20 CL J 210 ... 978 

'■» V. — ...R...23 Ind Oaa 119 ... 978 

22 C 339, Baba Lai v. Nankurarn...R...l8 OWN 1164 = 27 M L J 333=16 M LT 447 = 

10 N L R U2 = {19l'4) M W N 835 = 16 Bom L R 863 = 12 A L J 1281 = 20 C 
L J 573 (P C) ... 639 

22 C 426, Dwarka Nath Missar v. Barinda Nath Misscr...R...27 M L J 605 ... 360 

22 C 445, Laohhan Kunwar v. Manorath...R...10 N L R 35 = 23 Ind Cas 719 ... 200 

22 C 533, Ram Ranjan Chakrabarti v. Ram Narain Singh. ..R... 23 Ind Cas 773 ... 101 

22 0 609 (P C), Lachman Lai Ohovvdhri v. Kanhaya Lai Mowar...Di88...104 P W R 1914 

= 203P L R 1914 = 81 P R 1914 iF B) ... 198 

22 0 734, Gyanund Asram v. Bepin Mobun Sen. ..F... 21 Ind Cas 943 ... 419 

22 C 767 (779) (F B), Jogadanuud Singh v. Amrita Lai. ..R., .87 P R 1914 ... 302 

22 0 938, Radha Pershad Singh v. Budhli Dashad...R...23 Ind Cas 300 ... 604 

22 C 960 (971), Premlal Mullick v. Shamboonath Roy. .R...15 M L T 143 = 26 M L J 185 

= 23 Ind Cas 235 ... 306 

22 C 981, Chintamony Dassi v. Raghoonath Sahoo...R...25 P R 1914 = 157 P L R 1914 = 

23 Ind Cas 919 ... iqoO 

23 0 73, Jonardan Dobey v. Rimdhone Singh. ..F... 19 C L J 535 = 23 Ind Cas 769 = 

41 0 966 ... 367 

23 C 189, Bhatoo Singh V Rarooo Mahton. ..D... 24 Ind Cas 28 * ... 40 

23 C 446, Jagobandhu Day Poddar v. Dwanka Nath Addya...D...7 L B R 93 = 22 Ind 

Cas 925 ... 21 

23 C 626, Balaram Bhramaratar Roy v. Sham Snndar Narendra...Cited...9 P L R 1914 = 

23 P W R 1914 = 23 Ind Cas 86 ... 778 

23 0 536, Nilmony Singh v. Jagabandu Roy. ..R... 24 Ind Cas 72 657 

23 C 645, Girijanund Datfca v. Sailajanund Datta...R...7 SLR 129 = 24 Ind Cas 712 ... 327 

. V. ..:R...24 Ind Cas 72 " ... 657 

23 C670 (679) (P C), Jogoswar v. Ram Chandra...R...89 PR 1914 ... 511 

23 C 913, Thomas v Thomas, .,R... 41 0 963 ... 484 

23 0 916 N. Young v. Young. ..R... 41 G 963 ’ ... 494 

24 0 8, Grenon v. Lachmi Nacain...R.,.20 C L J 133 ... 443 

24 C 62, Ishan Chandra Sirkar v. Beni Madhub Sirkar ...R...41 C 418 ... 288 

24 0 102, Calcutta Trades Association v. Ryland...R...17 0 0 99 = 23 Ind Cas 936 ... 321 

24 0 365, Bhiram Ali Shaik v. Gopikanth Shaha...F...23 Ind Gas 93^ ... 904 

24 0 413, Abbas v. Fassih-ud din...F...10,N L R 76 = 24 Ind Cas 866 ... 842 

24 0 418, Sujeduc Raja v. Gour Moliundas., R...7 SLR 129 = 24 Ind Cas 712 ... 327 

^ V. ...Dies.. .22 Ind Gas 677 = 41 C 749 = 19 0 W 

« N 234 ... 327 

, V. ...R...26 M L J 537= (1914) M W N 581 = 

24 Ind Cas 369 ... 330 

24 0 449, Sbibu v. Gupi Sundari...R...20 C L J 227 ... US 

24 C 504, Amriteswari Debi v. Secretary of State for India in Counoil... R... 22 Ind Cas 844 709 
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121*23 IndOaa 371 ... 1016 
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885 ... 240 
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V. ...F...16 M L T 561*26 Ind Cas 759 ... 683 
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826 ... 141 

25 0 869, Kuldip Singh v. Khetrani Koer...R...16 M L T 361*24 Ind Cas 120 ... 602 
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, V. ...R...10 NLR 188 ... 1043 
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3 M 240, Kaluram Maigraj v. The Madras Railway Company. . F... 19 C L J'434 = 23 Ind 

Cas 22 

4 M l3l, K. 1. Narainan v. K. 1. Nilakandan Nambudti...R. .26 M L J 449 

4 M 174, Srinivasa Chetti v. Nanjunda Chetti...P.. 26 M L J 99 = 22 Ind Cas .339 = 16 
MLT268 

4 M 302 (307), Krishna Rauv. Lakshmana Bhanbhogue. .F...26 M L J 517 = 24 Ind 
Cas 320 

, V. ...F...16 M L T 123 = (1914) 

M W N 733 = 24 I«nd Gas 667 

4 M 323, K. Banganayaka Ammal v. K. Venkatachellapathi Naidu. .D...26 M L J 343 

= (1914) M W N 329 = 23 Ind Cas 82 
6 M 20, Konhiv. Lakshmi.. .R.,.(1914) M W N 231 = 22 Ind Cas 609 
6 M 29, Kumaravelu v. Virana Goundan...R...GO P L R 1914 = 47 P R 1914 = 23 Ind 
f Gas 636 

5 M 141, Kunhi v, Se9hagiri...R...26 M L J 433 = 15 M L T 305= (1914) M W N 563 = 23 

Ind Cas 633 

6 M 171 (F B), Rama v. Venkate8a...Appl...(1914) M W N «75 

5 M 196, Chinna Sanyasi v. Buriya...R...26 M L J 460 = 24 Ind Gas 696 

6 M 241, Lakshmanarnmal v. TiruveDgada...R.,.10 N L K 24 =-23 lud Cas 229 

5 M 269, Keshava v. Rudram,..DiBB...16 M L T 163 

6 M 345, Krishnasami v. Varadaraja...R...26 M L J 169 = 23 Ind Cas 113 
6 M 71, Appa V. Ranga...R...27 M L J 272 = 16 M L T 393 

6 M 380, Ramasami v. Bagiralhi...F...26 M L J 267 = 23 Ind Cas 251 
6 M 284, Tbimmappaya v. La|shmanacharya...DiB8. .10 M L T 303 

6 M 357, Muttalagiri V. Muttayvar. .D...26 ML J 406 = 23 lod Cas 909 ^ 

A 7 M 26, Chathu v. Aku,..R...16‘M L T 112 = 26 M L J 140 = (1914) M W N 417 = 22 Ind 
^ Cas 616 (FB) 

7 M 174, Gurupatlc^ppa v. Narahingappa.,.D...23 Ind Gas 842 

7 M 191, Panchanadha v. Nitskanda . F...16 M L 3? 239 
. V. ...F...27MLJ618 

7 M 397, Narasayya v. Venkatakrishnayya. .F. .(3914) M WN97 = 15 M L T 148 = 22 Ind 
Cas 275 

7 M424, Ramakrisbnav. RaDga...F...26ML J482= (1914) M WN 379 = 24 Ind Cas 204.’ 

7 M 434, Ramachaudra v. Pitebai Kanni...B...27 ML J 635 = 16 M L T 479 

8 M 89, Minaksbi v. Veerappa. .R...27 M L J 580=10 M L T 608 
8 M 99, Sivarama v. Rama. ..F.. .24 Ind Cas 44 

8 M 107, Mabi v. Ohinnammal...R...60 P L R 1914 = 47 P R 1914=23 Ind Gas 536 ... 

V. ...R...37 M 293 

8 M 169, Sinnammal v. Administrator General of Madras. ..R... 15 M Sj T 107 = (1914) M 
W N 278 = 26 M L J 260 = 22 Ind Cas 697 
8 M 192, Sahadri v. Krisbnan...F..,12 A L J 883 = 36 A 610 = 24 Ind Gas 439 

8 M 361, .Ramanuja v. Devanayaka...R...12 A L J 408 = 36 A 312 = 23 Ind Cas 665 

9 M 66. Kristayya v. Kasipathj...R...27 M L J 634 = (1914) M W N 912 

9 M 64, Krishna v. 8ami...R...27 M L J 30ff«16 M L T 413 = 24 Ind Cal 999 
9 M 80. Budindra v. Sudan.:. R... 16 M L T 416 = 27 M L J 388 = 24 Ind Cas 135 
9 M 176, Secretary of State v. Vira R5iyan,..R...16 M L T 247 = 26 M L J 386«(1914) 
M W N 621 = 24 ind Cas 647 

f) M 266, Be Nizam of Hyd6rabad...F...15 M L T 389=23];iDd Cas 622 
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• Col. 

9 M 267, Palani v. SGlambar^...R...16 M LaT 344=* (1914) M W N 768 = 27 M L J 497 ... 1070 

9 M 406, Venkatrayadu v. NaKaclu...F...16 M L T J00 = 27 M L J 147 = (1914) M W N 619, 779 

9 M 466, Administrator- General of Madras v. Anandachari...R., J5 M L T 107 = (1914) 

M WN.278 = 26M L J 260 = 22 IndCaB 697 ... * 478 

9 M 477, Sifbbayya v. Chellamma...R...10 N L R 64 — 24 Ind Cas 855 ... 135 

10 M 1, Narayana v. Chengalammal...R...16 M L T 277 = 23 Ind Cas 144 ... 1029 

10 M 9, Nilakandan v. Madha^aa...P^.(1914) M W N 149 = 15 M L T 201 = 22 Ind Cas 

646 ... 834 

. 10 M 98, Venkafceswar, In ye...R...27 M L J 241 ... 8 

lOM 189, Mussad v. The Collector of Malabar.. .R...1£^M L T 112 = 26 M L J 140 = (1914) 

M W N 417 = 22 Ind Cas 615 fP B) ... 852 

10 M 205 (P C), Thayammal and Kuttisamy Aiyan v. Venkatara Aiyan...R...27 M L J 

306 = 16 M L T 413 = 24 Ind Cas 999 ‘ ... 618 

10 M 229, Ramachandra v. NarayanaBwami...R...16 M L T 440 = 27 M L J 597 ... 159 

10 M 241 (248), Pettacbi v, Chinnatambiar...R...19 0 L J 182 = 22 Ind Cas 280 ... 1015 

10 M 272, Venkata Challam v. Mahalak8hmainma...D...12 A L J 911 = 24 Ind Cas 480= 292 

10 M 509, Rangasami v. Mutukumarappa...R...10 N L R 81 ... 1076 

11 M 116, Subramanyan v. Parainaswaran...R...20 C L J 23 = 19 0 W N 313 ... 678 

11 M 148, Srinivasa v. Venkata. ..R... 27 M L J 241 ... 3 

11 M 253, Jennings v. The President Municipal Commission, Madras. ..D... 16 M L T 

98 = 17M‘LJ23i 143 

11 M 269, Pachayappan v. Narayana... F... 24 Ind Cas 44 ... 392 

11 M 309, Kama Raju v. The Secretary of State for India...?.. .27 M L J 529 = 16 M L T 

432 - ... 138 

11 M 322, Tirupati v. Mutbu...D...41 C 632 ... 92 

V. ...Not F...16 M L T 186 = 27 M L J 244 ... 397 

11 M 406. Peddayya v. Ramalingam...R...27 M L J 27*2 = 16 M L T 393 ... 636 

*12 M 19 (P C), Arunachellam v. AruDachGllam...F...22 Ind Cas 780 ... 687 

12 M 98, Rama V. 8ubba...D..,16 M L T 239 . ... 12 

V. ...R...27 M L J618 ... 697 

12 M 134, Nurdin v. Ala Avadin...R...16 M L T 310=27 M L J 620 ... 1048 

12 M 136, Govinda v. Perumdevi...R...16 M L T 244 = (1914) M W N 713 = (1914) M W 

N 870 ... 348 

12 M 157. Narasimha v. AyyaD...R,..26 M L J 637 = (1914) M W N 581 = 24 Ind Cas 869 830 

13 ]\r 1, Thirumalai v. Ramayvar.,.F...27 M L J 112=24 Ind Cas 474 = (1914) M W N 742 278 

13 M 16, Ramalmga v, SimiaDpa...D...{i9i4) M W N 160= 16 MLT660 = 26 M L J 348 

= 22 Ind Cas 515 ... 146 

13 M 60, Appa Kau v, Subbanna...R...20 M L J 99 = 22 Ind Cas 339=15 M L T 268 ... 209 

13 M 89, Secretary of State? v. Ashtamurthi...R...15 ML T 217 = 26 M L J 385 = (1914) 

MWN521 = 24 Ind Cas 547 ... 640 

13 M 189, Kondappa v. Subba...R...10 N L R 91 ... 662 

13 M 269, Krishna v. Cbathappan...Expi...l5 P L K 1914 = 16 P W R 1934 = 21 Ind Cas 

961 ... 394 

V. ..,R,..9 PL R 3914 = 23 P W R 1914=23 Ind Cas 86 778 

13 M 276, Venkatarsimana v. Meera Lobai ..R...15 M L T 186 = 2*2 Ind Cas 656= (1914) 

MW N 366 = 26 M LJ 576 623 

.13 M 281, LakKhraamma v. Kameswara,. R...15 M LT 163 = 24 Ind Cas 771 ... 959 

13 M 293, Veukataohalapathi v. Subbarayadn..,R...27 M L J 463= (1914) M W N 822 ... 981 

13 M 324, Kannan v. Kris«hnan„.R... l6 M L T 314 -(1914) M W N 768-27 M L J 497 1070 

13 M 366, Guruva v, 8uhbarayadu...R...16 M L T 300= (1914) M W N 833 ... 384 

•13 M 369, Secretary of State for India v. Kadir Kuttv...R...16 M L T 247 = 26 M L J 

385=i^'1914) M W N 521 = 24 Ind Cas 547 ... 540 

13 M 604, Muttia v. Appasami...F...*24 Ind Cas 512 ... 392 

13 M 612, Sambasiva v. Ra.gava...R...l6 M L T 435 = 27 M L J 669 ... 812 

14 M 26, Unni v. Kunobi Amma...P...27 M L J 60 21 Ind Cas 246 ... 212 

V. ...R...15 M LT361-21 Ind Cas 120 ... 602 

V. ...Digs. ..24 Ind Cas 110 , ... 794 

14 M 56, Nagappa v. Devu...P...21 Ind Cas 777 ... 967 

14 M 63, Krishnasami V. Kosfiva...R...27 M LJ 728 ... , 19 

14 M 81, Govinda v.Bbandari... R... 26 MLJ 366= (1914) M W N 310=15 M L T 263 

= 22 Ind Cas 919 • ... 484 

14 M 101, Anantan v, 8ankaran...F...27 MLJ 60 = 24 Ind Gas 246 ... 212 

U M 169,.Kanaran v. Kamappaa...D...«0 P R 1914 = 266 P L R 1914 = 167 P W R 1914 * H6.6 

14 M 186, Bubbayya v. Eii8hDa,..R...26 MLJ 537 = (1914) M W N 681 = 24 Ind Cas 

869 , 330 

14 M 227, Venkata V. Sama,..R...27 MLJ 606 , ... 360 

14 M 441 (P B), Ramayyar v. Vadacballa...R...27 MLJ 734 = 26 Ind Cae 267 161 

14 M 489, Parameewaran v* Bfaangaraii„,D..,16 M L T 250= (1914) M W N 834 1092 i 
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15 M 24. Sajedar Raja Ghowdhari v. Qouc Mohun Das BaishDay...R...26 M L J 687 sa 

t (1914) M W N 581 = 24 Ind Caa 369 

16 M96. Venkatacharlu v. Kandappa... P.,.26 MLJ 99 = 22 Ind Oas 839 = 15 MLT268, 
16 M 268, Shan Maun Mull v. Madras Building Oo...Dis8...216 P L R 1914 = 111 p w R 

1914 

16 M 304. Gopalasami v. Arunaohella...R...26 MLJ 514 = 24 Ind Caa 372 
16 M 307, Ohinnammal v. Varadarajulu...R...217 P L R‘ 1914 ^127 P W R 1914 = 24 
Ind Oas 678 

15 M 333, Govinda V. Kri3hnan...F...(1914) M W N 149 = 16 MLT 201 = 22 Ind Gas 
646 

15 M 362 (F B), Kanagappa v. Sokkalinga ..R...79 P R 1914 = 268 P L R 1914 = 169 P 

WR1914 

16 M 380, Ramasami v. Mufchu8ami...F...(1914) M W N 264 = 22 Ind Oas 60 
16 M 399, Krishnayya v. Unnissa Begam...F...26 MLJ 267 = 23 Ind Gas 251 
15 M 417, Saminatha v. Muthayya...R...16 MLT 251 

15 M 419, Karuppasami v. Piohu...F...24 Ind Gas 143 

16*M 31, Sreenivasa Iyengar v. Sriniva8a9wami...R . 26 MLJ 537 = (1914) M W N 681 
= 24 Ind Oas 369 

, V. ...F... 16 M L T 165 = 27 M L J 270 ... 

16 M 43 (48). Sharifa v. Gulam Mahomed. ..R.. .15 MLT 345 = 23 Ind Caa 651 
16 M 207, Ramaohandra v. Hazi Kasim. ..R... 19 0 L J 209 = 23 Ind Cas 811 

16 M 424 (426), Narayanasami v. Natesa...F...(1914) M W N 107 = 16 M L T 102 = 22 

22 Ind Cas 774 

17 M 100, Venkatta Reddi v. Taylor. ..R... 41 C 323 = 23 Ind Oas 977 

17 M 144, Ramayya v. Rangappayya...R...26 MLJ 617 = 24 Ind Caa 320 
17 M 296, Kunhajan v. Anjr)lu...R...26 MLJ 283 = 24 Ind Cas 481 
17 M 309, Shanmuga Pillai v. Ramanathan Ghetty...P...(19l4) M W N 97i^-15 MLT 
149 = 22 led Cas 275 

17 M 389, Naranayyan V. Na||eBwarayyan...F...23 Ind Oaa 755 

17 M 410, Kistnaawami Naidu v. Chapa Naidu ...R...16 M L T 166= (1914) MWN 
614 

V. ...D...16 MLT 438 

17 M 419, Manasing v Ahmad Kunhi...P..,24 Ind Cas 143 

17 M 463, Chairman, Ongolo Municipality y. Mounsey...Dig8...(1914) M W N 171 = 23 
Ind Gas 398 

17 M 462, Rangaawami Naickeu v. Varadappa Naicken,..R...26 ML J 537 = (1914) M 

W N 581 = 24 Ind Cas 369 

18 M 18, Gopal Roddi v, Ghinna Reddi. ..R... .16 MLT 597 

18 M 88, Damodara Mudaliar v, Secretary o! State for India. ..R ..16 M L T 375 
18 M 99, Veeramma v, Abbiah...Expl,.,15 MLT 233 = 26 MLJ 307 = 23 Ind Cas 23 

V. ...R...15 MLT 233 = 26 M L J 307 = 23 Ind Cas 23 

18 M 168, Balamma v. Pullayya...F...37 M 293 

18 M 173, Venkatanarasimhalu v. Peranna...F...16 MLT 240 = (1914) MWN 376 = 23 
Ind Cas 570 

18 M 327, Sivaraman Chetti v. Iburan Sahib. ..R.. .27 MLJ 535=16 ML T 479 
18 M 3J0, Perundevitayar Ammal v. Nammalvar Ohetti..,F. .(1914) M W N 264 = 22 
Ind Oas 60 


77— V. . ..F... 37 M 175 = 24 IndCas862 

18 M 454, Subramaniam v. Perumal Reddi. ..F... 15 MLT 198 = 23 Ind Cas 129 

18 M 480, Raru Kutii v. Mamad..,R...41 C 809 

19 M 6, Kandaswami Pillai v. Murugammal...P...24 Ind Cas 390 

19 M 52, Ambaiavana Pandaram v. Vaguram..,F...(1914) M WN323 = 23 Ind Oas 753 
19 M 81, Ramasami v. NageDdarayyan...R... 10 N L R 98 
19 M 107, Venkafcarama Krishna Rao v. Bujanga Rao,. Rel...22 Ind Oas 618 
, — — MLT 297= (1914) M W N 

o70 


19 M 110, Virasangappa Shetti v. Rudrappa 8hefcti...Rel...22 Ind Cas 618 • 

19 M 197, Vijeridra Tirfcha Swami v. Sudhindra Tirtha Swami...F...26 M L J 

MWN 329 = 23 Ind Oas 82 „ ' ' 


19 M 200, The Madras Hindu Mutual Benefit Permanent 
N L R 98 • 


Fund V. Ragava Chetti.. .R 


19 M 249, Sri Rajah Papamma v. Sri Vira Pratapa...R...20 0 L J 612 

19 M 304, Volkart v. Sabju Baheb..,F...41 C 825 

19 M 327, Arunacholla Chetti v, Sithayi Ammal... F... 10 N L R 166 ' 

...F...22 Ind Cas 686 =16 M L T 374 

19 M 343, Bava Sahib v. Mahomed.. .Not F...15 MLT 216 = 23 Ind Oas 520 
19 M 398, Davies v. Candaswami Mudali...R...16 MLT 184 

19 M 4l6v Rangayya Appa Rao v. Narasimha Appa RaoM«D...24 Ind Oas 607 !!! 
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• COL. 

20 M dO, Parvathi Ammal v. Saminatha Garakkal...DiBB...10d P W R 1914 — 203 P L R 
19U» 81 P R;.1914 (P B) ... 

20 M 48, Chinaasami Mudaliac v. Ambalavana Mudaliar...R...17 0 0 331 ... 529 

20 M 68, Seeni Chettinr v, Santhauatham Chettiar...D,..l5 M L T 237«(1914) M W N ‘ 

• 327 = 23 Ind Gas 102 ... 966 

20 M 68. Panohena v. GadiDhare...R...10 N L B 98 ... 20 

20 M 120, R*Dgayya Chettiar v. Partfiasaratbi Naicker...D...10 N L R 166 ... 1077 

20 M 124, Krishna Patter v. Srinivasa Patter.. ,D.., 10 N L R 166 ... 1077 

20 M 243, Palani Konan v, Masakonar,..R...16 M L T 186 = 22 Ind Gas 566 = (1914) M W 

N366 = 26 ML J 676 • ... 623 

20 M 249, Appa Bow Sanaji Aswa Bao v. Kristi3amurthi...£xpl...]5 M L T 233 = 26 M 

L J 207 = 23 Ilid Oas 23 ... 969 

. V. ...R...15 MLT 233 = 26 MLJ 

307 = 23 Ind Gas 23 ... 959 

20 M 299, Venkatanarasimha Naida v. Dandamudi Kotayya...R...26 MLJ 99 = 22 Ind 

Oas 339 = 16 M L T 268 ... 209 

20 M 371, Nityananda Patnayudu v. Sri Badha Charana Deo. ..F... 22 Ind Oas 697 ... 942 

20 M 487, Mammod V. Looke...R.. .19 C L J 209 = 23 Ind Gas 811 ... 60S 

21 M 8, Krisbnan Nambiar v. Kannan...R...37 M 270 599 

, V. ...R...16M L T 397 = 27 M L J 517 ... 804 

— — , — 1 V. ...D...26 MLJ 283 = 24 Ind Oas 481 ... 804 

21 M 32, Pokree Saheb Bebary v. Pokrae BQbary...Not P...17 0 G 47 = 23 Ind Gas 456 1078 

21 M 42, Atbikaratb Nanu Blenonv. Erathanikat Komu Nayar...R ...27 MLJ 605 ... 360 

, V. ...R...16 M L T 638 ... 430 

, V. ...P...26 MLJ 618 = 23 

Ind Gas 560 ... 1039 

21 M 63, Ghokalinga Naicken v, Muthusami Naicken...R...16 M L T 48 = 24 Ind Gas 735 201 

*21 M 66, Banga Ayyar v, Srinivasa Ayyangat...D...23Ind Oas 805 ... 864 

21 M 100, Salemma v. Latobmana Beddy...R...26 MLJ 532 = 24 Itid Gas 363 ... 662 

21 M 153, Ittappan v, Manavikrama...R.,.15 ML T 112 = 26 MLJ 140= (1914) M WN 

417 = 22 Ind Gas 616 (P B) ... 352 

21 M 228, Krishna Bhatta v. Subbaraya...F...16 M L T 100=27 MLJ 147 = (1914) M 

W N 619 ... 779 

21 M 242, Uniobaman v. Ahmed Kutti Kayi ...R...16 M L T 397 = 27 MLJ 617 ... 804 

21 M 263, Venkatasubramanian Ghetby v, Tbayarammah...R...37 M 293 ... 663 

21 M288, Bamanadham Ohebty v. Pullikutti S0rvai...R...16 ML T 244 = (1914) M WN 

713 = (1914) M W N.870 ... 149 

21 M 324, Sankaralinga Mudali v. Batna Sabapabhy Mudali,...P...15 M L T 217 = (1914) 

M W N 263<t:26 MLJ 368 = 23 Ind Oas 14 ... 301 

V, ...F. .23 Ind Oas 219 ... 378 

21 M 344 (P C), Sri Baja Baw Lakshmi Kantaivammi v. Sri Baja Inuganti Hajagopal 

Row. ..R... 17 O 0 153 .. 406 

21 M 371, Maiden v. Jar.akiramayya ...Rel...24 Ind Gas 232 ... 943 

21 M 385, Aravamudu Iyengar v. Samiappa Nadan...R...15 M L T 233 = 26 MLJ 307 

= 23 1ftdCa8 23 ... 909 

21 M 419, Subramania Pillai v. Subramania Ayyar, ...F... (1914) M WN 79 = 22 Ind Gas 

498 ... 860 

^ y. ...p .. 23 Ind Oas 219 ... 378 

22 M 24, Narayana Kavirayan v. Kandasami Goundan...D...15 M L T 103 = (1914) M W 

N 200 = 22 Ind Oas 912 ... 366 

*22 M 68, Gbappan v. Moidin Kutti. ..F... 41 0 323 = 23 Ind Gas 977 . . 763 

22 M 119, Groves t*. Administrator-General.. .F... 26 M L J 267 = 23 Ind Oas 251 ... 573 

22 M 167, Parmoehri v. Villappa Shanbaga...R... 36 P W R 1914 = 106 P L R 1914 = 33 

P R 1914 = 23 Ind Oas 395 ... 728 

22 M 175, Bangaru Ammal v. Vijamaobi Reddiar...R... 27 M L J 291 ... (349 

22 M 179, Sambasivachari v. Bamasami Beddy...R.. 15 M L T 233 = 26 MLJ 307 = 

23 Ind Oas 23 ' ... 969 

22 M 182, Sankaran Nambiar v. Kanara Kuiup...Expl... (1914) M W N 346 = 15 M L T 

338 = 23 Ind 0ai^630 ... . 375 

22 M 270, Robert Fisher v. The Secretary of State for India.. .R... 27 MLJ 634 = (1914) 

MWN912 • ... 1049 

22 M 357, Sesbayya v. Narasamnia...DiBt...24 Ind Gas 20 = 27 MLJ 329 ... 690 

22 M 364, Paramesbraya v, Seabgiriappa ...R...16 M L T 438 ... 342 

22 M 383, Sri Raja Rao Venkata v. The Court of Wards.. .R... 10 N L R 64 = 24 Ind 

Oas 856 ... 135 

22 M 494, Assan v. Patbumma...R...16 MLT17 = 27ML J 166=24 Ind Cm 528 ... 860 

22 M 608, Prannal v. Lak6bmi...Appi...l2 A L J 998 ... 40i 

, — ..JRel...22 ludCas 687 ... 96o ^ 


Xjxmi 


TABLE OF CASES. OVER-BULED. FOLLOWED. ETC. 


f 


f 


22 M 522. Bamakkal v. Bamasami...R...10 N L R 51 = 24 lad Gas 803 

M ^ V. .F...16 M L T 692 = 26 Ind Oas 455 = (1915) M W N 26 

V. . ...F..,26 M L J 479 = 22 Ind Oas 399 

28 M 33, Rose Ammal v. Ragarathna Ammal...R.,.16 M L T 163 = 27 M L J 483 
, V. ...R...17 0 0 218 

23 M 82, Paramathan Somayajipad v. Sankara MeQon...D...16 M L T 250== (1914) M 

W N 834 

23 M 89, Marappa Goundan v. Rungaswami Goundan...Dis8 -16 M L T 78 = 22 Ind 
Ca8 638 = 26 ML J604 

23 M 94, Appa Row v. Suryaprakasa Row..t.R...16 M L T 122 
23 M 99. Kamaraju v. Asanali Sheriff. ..,F...16 M L T 165 = 27 M L J 270 
23 M 121, Sankara Menon v. Gopala Pattar...R...24 Ind Cas 376 
23 M 171, Subbaraya Pillai v. Ramaswami Pl]lai...R...15 M L T 107 = (1914) M W N 278 
= 26 M L J 260 = 22 Ind Caa 697 
23 M 179, Maatapha Sahob v. Santha Pillai. ..R... 10 N L R 188 
|^i28 M 268, Bhupathirazu v. Ramaswami. ..R... 16 M L T 440 = 27 M L J 597 
^ 28 M 271, Gnanasambanda Pandara Sannadhi v. Vein Pandaram...Rel...l7 0 C 52 = 23 
Ind Cas 406 

S3 M 318, Cheekati Zemindar v. Ranasooru Dhora..,R...26 M L J 585 = 24 Ind Cas 224... 

^ V. ...ExpL..26 M L J 600 

23 M 389, Haji Ismail Sait v. Trustees of the Harbour, Madras. ..R... 15 M.L T 233 = 26 
M LJ 307 = 23 Ind Cas 23 

23 M 490, Samiya Mavali v. Minammal...F...35 P R 1914 = 237 P L R 1914 

23 M 504, Kanni Ammal v. Ammakannu Ammal... R... 10 N L R 51 = 24 Ind Cas 808 ... 

23 M 534, Ghantayya v. Papayya...R...Q3 Ind Oas 871 

23 M 547. Soundaram Ayyar v. Sennia Naiokan...£xpl & D...20 C L J 494 

23 M 568. Si'asami Naioker v. Ratnasami Naioker...DiBB...22 Ind Cas 780 

24 M 1 (10), Kotaghiri Venkata Subbamma Rao v. Vellanki Venkatarama Rao...R...lG 

' MLT430 

24 M 25, Venkata Jogayya v. Venkata Jagapathi...R ..16 M L T 438 
24 M 96, Sesha Ay var v. Krishna Ayyangar...R...41 C 825 

^ V. ...F...27 M L J 213 = 24 Ind Cas 187 

24 M 147 (P C), Raja Yarlagadda Mallikarjuna Prasada Nayudu v. Raja Yarlagadda 
Darga Prasada Nayudu. ..F... 16 M L T 95 = 23 Ind Cas 413 
24 M 265, Nagappa v, Venkat Rao... D... (1914) M W N 92 = 22 Ind Cas 37 
24 M 358, Srimantu v. Sriraantu..-R...20 0 L J 512 
24 M 401, Marudamuthu Pillai v. Rangasami Moopan...R. . 17 O C 193 
24 M 429,‘NagaliDgam Pillai v. Ramaohandra Tevar...R .16 M L T 489 
24 M 469, Rimasami Pattar v. Ohinnan Asari...D ..15 M L T 198 = 23 Ihd Oas 129 
24 M 513, Alabi Koya v. Mussa Koya...B...23 Ind Cas 547 

24 M 655, Ramaohandra Padavachi v. Kondayya Ghetty...R...27 M L J 112 = 24 Ind 
Cas 474 = (1914) M W N 742 
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N (1902) 137, Amolak Ram v. Ghandan Singh. ..R... 15 M L T 1»6 = 22 Ind Gas 666 
= (1914) M W N 356 = 26 M L J 676 

N (1902) 218, Janki Das v. Ahmad Hussain Khan. ..Cons ..21 Ind Gas 554 
N (1903) 32, Wazir Ali Khan v. Zainab...CUed...9 P L R 1914 = 23 PWR 1914 = 

23 Ind Gas 86 

N (1903) 112, Balmakund v. Dalu...R...21 Ind Gas 660 
N (1903) 179, Roshan Singh v. Mata Din. ..R . 24 Ind Gas 215 
N (1903) 219, Sri Ram v. Kesrimal...R...21 Ind Gas 593 
N (1904) 149, Bahadur Singh v. Ram Singh. ..R... 24 Ind Gas 271 
N (1904) 244, Saiabjit Partab Bahadur Sabi v. Indarjit Partab Bahadur Sabi 
...R...24 Ind Gas 491 

N (1905) 8, Dost Muhammad Kham v. Ashraf Ali.. .R... 16 M L T 529 
N (1906) 43, Rameshvar Towari v. Nageshwar Tewari...R...l6 M L T 529 
N (1905) 107, Chet Ram v. Batumal,..R...213 PLR 1914 = 135 PWR 1914 = 

24 Ind Gas 636 = 102 P R 1914 

N (1905) 214, ICalian Singh v. Mahara]i...F...23 Ind Gas 972 
N (1906) 6, Bhairon v. Ram Baran...F...24 Ind Gas 28 
N (1906) 40, Ram Dial y. Ajodhia Prasad. ..R... 23 Ind Gas 891 
N (1906) 89, Bagoshri Dayal v. Pancho...R...21 Ind Gas 60 
N (1906) 166, Maina v. Bachchi...P...ie M L T 551 = 26 Ind Gas 759 

^ y ..,Di8B...23 Ind Gas 867 

N (1906) 219, Baohohi v. Bachobi...D...22 Ind Gas 124 
N (1907) 67, {tarn Kishen Shastari v. Kashi Bai...F...23 Ind Gas 209 
N (1907) 90, Sheodihal Sahu v. Bhawani...F...21 Ind Gas 84 
N (1907) 181, Muhammad Yusuf v. Muhammad Musa. ..R.. .12 A L J 969 = 36 A 
637 = 24 Ind Gas 661 ^ 

N (1907) 196, Nathi Mai v. Tej Singh...R...23 Ind Gas 966 
N (IdOS) 51, Ganga Dei v. Badam...R...24 Aid Oas 81 
N (1908) 61, Babu Singh v. Bihari Lai. ..D... 15 M L T 372 = 23 Ind Gas 248 
N (1908) 132, Gobind l^asad v. Gomfei...R ..24 Ind Gas 72 
N (1908) 262, Akbar Khan v. Turaban.,.F...22 Ind Gas 883= (1914) M W N 197 ... 
N (1908) 274, Jagan Nath v. Tirbeoi 8ahai...R...23 Jnd Gas 965 
— — — , — V, ...R... 23 Ind Gas 860 


Coil. 


244 

413 

627 

997 

42 

179 

379 

890 
853 
173 

935 

805 

991 

390 

175 

962 

165 

166 
629 

42 

731 

378 

623 

853 

778 

545 

376 

853 

937 

434 

819 

819 

891 
761 

40 

629 

931 

683 

1082 

166 

783 

347 

666 

173 

737 

633 

657 

1046 

173 

174 


North West Provinces High Court Reports. 

N W P B D A (1859) 127, Bhoolwa v. Syud Unwur Ulee...Con8...87 M 228 ... 20 

N W P H 0 (1867) 124. D. Martin v. Purflram...R...12 A L J 290 = 36 A 201-22 Ind 

Oas 973 ... 1078^ 
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TABLE OP 0ABE3, OVER-RULBD, FOLLOWED, ETC- 


1 N W P Rep 172, Sarkies v, Bandho Bftee,..R...18 C*W N 1068«27 M L J 160= (1914) 
M W N 747 = 24 Ind Pas 304 = 16 M L T 363 = 16 Bom L R 814 = 
20CL J 666 = 13 ALJ 154 (PC) 

8 N W P 38, Lalla Debi Prasad v. Behareelal...R...12 ALJ 769 

Agra High Court Reports. * 

1 Agra 160, Mohammed Usudoolah v. Uraahee B0b8e...R.*.19 ALJ 1141 

2 Agra Rep 42, Heera Lai v. Musammat Kou6illah...F...16 M L T 561 = 26 Ind Gas 759. 
8 Agra H 0 R (Rev App) 5, Ajoodhiya Ohowbey v. Daibee Siugh...R...23 lud Gas 964 ... 

Bombay High Court Reports. 

1 B H G Appx 18, Muhammad Yuasub v. Sayad Ahmed. ..Cons.. .37 M 228 

8 B H G App 63, Balaji J. Rahulkar v. Narayaubhat: ..R...15 M L T 361 = 24 Ind Gas 120 

4 B H G R (A 0 J) 73, Ramohandra v. Savitribai...F...16 M L T 561=26 Ind Gas 759 ... 

5 B H G 146, Janardhan Pandurang v. Gopaul PaDdurang...R...16 M L T 254 |... 

6 B H G A G J 191, Vaman Janardan v. The Golleotor of Thana and the Conservator of 

Forests. ..R.. .26 M L J 99=22 Ind Gas 339 = 15 M L T 268 

8 B HG R (0 G J) 29, Haji Jiva Nur Mahomed v. Abubakar Ibrahim Meman...Appr... 

U B R (1914) 2nd Qr. 16 = 25 Ind Gas 771 

9 H G R 116, Jamiyatram Ramohandra v. Parbhudas Hathi...F...16 M L T 561 = 26 
Ind Gas 7691 

11 B H 0 72, Pandurang Anandrav v« Bhaskar Shadashiv...R...15 M L T 186=22 Ind 
Gas 655 = (1914) M W N 356 = 26 M L J 676 

11 B HG 76, Udaram Bitaram v. Ranu Pandu3i...R...16 M L T 186 = 22 Ind Gas 666 = 

(1914) M W N 366 = 26 M L J 676 

12 B H 0 R 69 (71), Lakshman v. Sarasvatibai...P...16 M L T 551 = 25 Ind Gas 769 ... 

12 6 H G 180, Vithobha bin Ohabu v. Gangaram...R...15 M L T 112 = 26 M L J 140 = 

(1914) M W N 417 = 22 Ind Gas 615 (F B) 

* Bombay Law Reporter. 

2 BomL R 254, Parshram Bhawoo v, Dorabji Pestonji ..R...26 M L J 356 = (1914) M W 

N310=16MLT 263 = 2 Ind Gas 919 
2 Bom L R 411, Hari v. Waman...F...16 M L T 435 = 27 M L J 569 
2 Bom L R 628, Bharmawa v. Sangappa.. R..,10N L R 188 

2 Bom LR 869, Guddappa v. Tirkappa .. Cited. ..83 P LR 1914 = 43 P W R 1914 = 22 Ind 
Gas 664 

2 Bom L R 986, Bhagwant Appaji V. Kidari Kashinath ..F... 23 Ind Gas 341 = 7 Bur 

L T 257 

3 Bom L R 246. Bai Fatan v. Emad Asia. ..R... 10 N L R 18S 

3 Bom L R 260, Jothmal Ramanand v. The B. B. and C. I. Ry. Company. ..F... 19 C L J 

434 = 23 Ind Cas 22 

8 Bom L R 653, Re Rustom Jamshedji Irani. ..Digs.. .18 OWN 430 = 41 G 518 = 24 Ind 
Gas 404 

4 Bom L R 180, Ebrahimbhai v« Foolbai...R...23 Ind Cas 547 

, V. ...R...12 ALJ 1098 

5 Bom L R 1, Jagadindra Nath Roy v. Secretary of State for India. ..F.. .22 Ind Gas 645 

6 Bom L R 226, Rajaram v. Nanchand...R...10 N L R 188 

6 Bom L R 41o,’Baqar Ali Khan v. Anjuman Ara Begam...R...23 Ind Gas 291 = 12 ALJ 
868 = 36 A 431 

6 Bom L R 421, Mohori Bibee v. Dharmodas Gho8e...F...26 M L J 612ss»23 Ind Gas 799 
5 Bom L R 498, Durga Prosad Sureka v. Bhajan Lall Lohoa...Appl...23 Ind Cas 579 ... 
5 Bom L R 822, Walian v. Banke Behari Pershad Singh ..Rel... 22 Ind Gas 240 
5 Bom L R 828, Sheo Shankar v. Debi Sahai...Rel...22 Ind Cas 518 

5 Bom L R 883, Sheo Partab v. Allahabad Bank... Rel... 22 Ind Gas 518 

6 Bom L R 946, Narayau bin Babaji v. Durgoji...R...15 M L T 186 = 22 Ind Gas 665 = 

(1914) M W N 366 = 26 M L J 676 
6 Bom L R 126, Dagdu v. Bhana...R...28 Ind Gas 10 

6 Bom L R 241, Raja Rangayya Appa Bao v. Bobba Sriramulu...R...27 M L J 784 = 26 
Ind Gas 267 • 

6 Bom L R 288, Gokul v. 8hrimal...R...27 M L J 529=16 M L T 432 
6 Bom L R 344, Govind v. Sakbaram..^Di6t...27 M L J 112 = 24 Ind Cas 474 = (1914) M 
WN742 

6 Bom L R 505, Ganesb Bakhsb v. Haribar Bakhsh...R...21 Ind Gas 82 
6 Bom LB72S, Abdul piroj Khan Nabalfv. HuBsenbi...F...21 Ind Gas 87 = 18 OWN 
693 

6 Bom L R 770, Shivabasava v. Sangappa.. .Cons.. .22 Ind Gas 802 
6 Bom L R 871, Gopal v. Sorabji,..F...7 S L R 103 = 23 Ind Gas 801 
g 6 Bom L R 1043, Mahomed v. Baikooverbai...R...23 Ind Gas 547 


GOL. 
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889 


821 

683 

40 


20 

602 

633 

^5 

209 

407 

683 

623 

623 

683 

852 


48t 

812 

1043 

366 

1068 

1043 

69 

839 

826 

1069 

1003 

1043 

832 

449 

99 

285 

662 

662 

623 

970 

161 

138 

278 

180 

820 

338 

693 

826 
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boL. 

7 Bom L R 352i Gangadhai* Baburav JBalwant v. Farshram BAlaohandra...F...105 

P L R 1914 = 61 P W R 1914 = 45 P R 1914 = 22 Ind Gas 805 ... 482 

7 Bom L R 806, Abdoolla Khakhibhoy Readymoney v. Mahomed Haji Saleman...F...7 

Bur L T 75 = 23 IndOas 903 = 7 L B R 123 ... . 826 

7 Bom L R 165, Jagadiudra Nath Roy v. Hemanba Kumari Debi...R...24 Ind Gas 72 ... 657 

7 Bom L R 850, Nurjahau Begam v. Faghfur Mirza...R...24 Ind Gas 72 ... 657 

7 Bom h R 912, Ghaudbri Ahmad Bakah v. Seth Raghubar Dayal...F...22 Ind Gas 673... 297 

7 Bom L R 984, Narayan v. Lakshmanda3...F.. 10 N L R 81 ... 1076 

8 Bom L R 1, Venkata Narasimha Appa Rao Bahadur v. Sobhanadri Appa Rao Baha- 

dur.. .F... 23 Ind Gas 300 ^ ... 604 

8 Bom L R 322, Emma Agens Smith v. Thomas Mass(fy...Rel...23 Ind Gas 348 ... 9 

8 Bom L R 501 (PC), Mani Ram Seth v. Seth Rupchand...D...23 Ind Gas 537 = 19 G W 

N 170 ... 4 

. V. ...Rel...22Ind Gas 660 = 19 G WN 263 772 

8 Bom L R 671, Krishna Bai v. Manohar...Rel...23 Ind Gas 974 ... 402 

8 Bom IiR813, Krishna Bai v. Hari...D...16 Bom L R 668 ... 437 

9 Bom Ij R 114, Nathu Gangaram v. Hansraj Morarii...F...7 L B R 95 = 7 Bur L T 61 = 

22 Ind Gas 940 ... 442 

9 Bom L R 267, Chandra Kunwar v. Ghandri Narpat Singh... R... 24 Ind Gas 72 ... 667 

9 Bom L R 804, Sunder Koer v. Rai Sham Kri8hen...F...22 Ind Gas 129 ... 176 

9 Bom £j R 872, Ibrahim Goolam Arifi v. Saiboo...R...23 Ind Gas 547 ... 826 

9 Bom L R 893, Emperor v. Shiva Adar...R...7 SLR 201 = 24 Ind Gas 977 ... 780 

9 Bom L R 1348, Bajrangi Singh v. Manokarnika Baksh Singh.. .D... 24 Ind Gas 435 ... 684 

— ^ — V. ...R...24 Ind Gas 482 ... 684 

10 Bom L R95, In re Gopal Siddeshwar Deahpandhe...F...15 Gr LJ 71 = 22 Ind Gas 423 ... 340 

10 BomL R 281, Magoiram Kupchand v. Lakshminarayan Rampratab...R...87 P L R 

1914 = 39 PWR 1914 = 22 Ind Gas 647 = 66 P R 1914 ... 4 

*10 Bom L R 330, Nana bin Aba v. Sheku bin Andu, 21 Ind Gas 113 ... 766 

10 Bom L R 346, Yakub Ebrahim v. Bai Rahimat Bai. ..D... 83 P R 1914 ... 786 

10 Bom L R 389, Bhagwan v. Warubai...F...16 Bom L R 283 = 38 B438 = 23 Ind Gas 944... 666 

10 Bom L R 590 (PC), Petherpermal Ghetty v. Muniandy Servai...F...23 Ind Gas 620 ... 254 

10 BomL R 604, Radha Prosad Mulliok v. Ranimoni Das3i...DiBt...24 Ind Gas 20=27 

M L J 329 ... 690 

10 Bom L R 790, Atar Singh v. Tbakar Singh. ..F... 217 P L R 1914 = 127 PWR 1914 = 

24 Ind Gas 678 ... 527 

10 Bom L R 904, Ismail Ibrahim v. Jan Mahmed...Rel...l9 C W' N 25 ... 391 

11 Bom LR 69, Ghokhey Singh v. Jote Singh. ..R... 23 Ind Cas 965 ... 173 

— , V. •...D...23 Ind Cas 860 ... 174 

11 Bom L R 86, Sir Dinshaw Mi Petit v. Sit Jamsetji Jijibhai...R...23 Ind Gas 111 = 7 

Bur L T 160 ... 329 

11 Bom L R227, Mohammad Kala Mea v. A. V. Harperink...D...24 Ind Cas 2 ... 866 

11 Bom L R 366, Ahmedbhoy Habibhoy v. Sir Dinshaw M. Petit. ..Not F...19 C L J 34 = 

21 Ind Cas 979 ... 987 

11 Bom L R 372, Virappa v. Shariff Sab. ..R... 12 A L J 1026 ... 264 

11 Bom L R 693, Jijibhai v. Nagji..,R...16 Bom L R 62 = 38 B 249 = 23 Ind Cas 602 ... 460 

11 Bom L R 926, Nandlal Thakersay v. The Bank of Bombay.. .R... 15 MLT 221 = 

(1914) M WN319 = 23 Ind Cas 174 ... 796 

11 Bom L R 1234, Abhiram Goswami Mohant v. Sbyama Charan Nandi. ..R... 24 Ind 

Cas 72 ... 657 

12 Bom L R 136, Purami v. Mabadevi...F...24 Ind Cas 390 ... 660 

• 12 Bom L R 316, Nandlal Thakersay v. The Bank of Bombay. ..R... 16 M L T 221 = 

Jll9i4) M W N 319 = 23 Ind Cas 174 ... 795 

12 Born L R 621, Ramdas v. Gh;ibiIdass...F...24 Ind Cas 491 ... 434 

12 Bom L R686, Trimback v. H iri Lazmaii...R...19 0 L J 126 = 21 Ind Cas 926 ... 376 

12 Bom L R 762, Krishnaji v. Maruti...Expl...l6 Bom L R 206 = 38 B 392 = 23 Ind Cas 

889 ... 289 

13 Bom L R 1, Jotindra Nath Ghowdhury v. Prosonno Kumar Bauerji...F... 24 Ind Gas 

266 = 19 GWN 260 ' ... 1026 

13 Bom L R 101, Dassa Ranjphander v. Nar8imha...R...7 SLR 120 = 24 Ind Cm 221 ... 1091 

13 Bom L R 133, Dwarka Prashad v. Jamna Das. ..R.. .22 Ind Cas 887 ... • 641 

13 Bom L R 154, Balambhat v. Vinayak...D.. 16 Bom L^ 668 ,,, 437 

13 Bom L R 391, Hanif-un-nissa v, Faiz-un-nissa...R...21 Ind Cas 60 ... 931 

13 Bom L R 427, Khunni Lai v. Kunwar Gobind Kcishua Narain...F...24 Ind Gas 491« 434 

13 Bom L R 1193, Sorabji Goovarji v. Kala Raghunatlk..Dist...23 Ind Gas 422 ... 324 

14 Bom L R 166, Lakichand v. G.I.P. Railway.. ,F... 16 Bom L R 467 ... 953 

14 Bom L R 192, Mata Din v. Sheikh Ahmed Ali...R ..21 Ind Gas 128 ... 827 

14 BomL B 260, Mahomed Ibrahim Hossein Khan v, Ambika Ferahad Singh. ..P.. .24 

Ind Gas 17 ... 29i^ 



LXXXIV 


TABLE OP OASES, OVEB-RULED, FOLLOWED, ETC. 


OOL. 

lA Bom*LE 532, The Bombay Steam Navigation Co. v, Ramdas Vithalda8...R...7 S L 

R 163 = 2A Ind Cas 798 ... 466 

14 Bom L R 916, Sidhanath v. Ganesh.. .Overruled. ..16 Bern L R 954 (P B) ... 331 

14 Bos^ L R 1034, Shamu Patter v. Abdul Kadir Ravuthen...Rel...24 Ind Cas 375 ... 1074 

15 Bom L R 472, Kanhaya Lai v. The National Bank of India, Limited. ..P... 23 Ind (las 

401 = 180 WN 1133 ... 450 

15 Bom L R 463, Majumdar Hiralal lohhalal v. Desai Nacsilal Cbaturbhujdas...Rel...22 
* IndOas 660 = 19 C WN 263 ... 772 

15 Bom L B 489, La)a Soni Bam v. Kanhaiya Lal...Rel...21 Ind Oas 48 ... 122 

, V. ...Rel...21 Ind Cas 113 ... 766 

, V. ^ ...R...218 PLR 1914 = 135 PWR 

- 1914 = 24 Ind Cas 636 = 102 P R 1914. 891 

15 Bom L R 515, Tekait Krishna Prasad Singh v. Moti Chand...R...21 Ind Oas 592 ... 1015 

15 Bom L B 667, Ramkishore Kedar Nath v. Jai Narayan Ramarachhpal...R...15 ML 

T.186 = 22 Ind Cas 655 = (1914) M W N 356 = 26 M L J 576 ... 623 

15 Bom LR 890, Amarchand v. RamdaB...D...7 S L R 163 = 24 Ind Cas 798 ... 466 

, V. ...P...16 Bom L R 525 = 88 B 659 ... 954 

16 Bom L R 206, Narayan v. Gopal...Expl...l6 Bom L R 954 (P B) ... 331 

16 Bom L R 620, Hurchhand v. Golapchand...R...27 M L J 535 = 16 M L T 479 ... 209 

16 Bom L R 723 (note), Parmanandas Jivandas v. Ardeshir Framji...R...l6'Bom L R 720, 738 

Calcutta Law Journal. 

1 0 L J 23, Joy Chandra Banerjee v, Sreo Nath Chatterjee...D...19 C L J 34 = 21 Ind Cas 

979 ... 987 

1 0 L J 142, Chowdhury Thakur Prosad v. Mussammat Bhagbati...R...60 PLR 1914 = 

47 P R 1914 = 23 Ind Cas 536 ... 648 

1 0 L J 180, Mahamaya Debi Chowdhurani v. Gangamoyi Debi....P...24 Ind Cas 202 ... 47 

1 G L J 371, Har Pershad Lai v. Dalmardan Singh. ..P... 23 Ind Cas 791 ... 864 

2 0 L J 20, Prince Mahomed Buktyar Shah v. Rani Dhojamani...R....20 0 L J 527 ... 605 

2 G L J 57, Nurjahan Begam v. Paghfur Mirza...R...24 Ind Cas 72 ... 657 

2 0 L J 78, Sheo Saran Singh v- Mahabir Pershad Bhah...Rel...21 Ind Cas 716 ... 472 

2 C L J 194, Sheo Singh v. Raghubuns Kunwar...R...24 Ind Cas 72 ... 657 

2 C L J 202, Surjiram v. Barhamdeo...R...20 C L J 1 974 

2 G L J 311, Raja Baikunto Nath Dey Bahadur v. Udoy Chandra Haiti. ..R.. .21 Ind 

Cas 102 = 19 CL J 625 ... 461 

2 C L J 338, Jagat Mohni Dasi v. Rakbal Das Bisoyi ..R...21 Ind Cas 60 ... 981 

2 C L J 389, Srimathi Malika Dasi v. Makum Lai Chowdhry...R, ..16 M L T 442 = (1914) 

M W N 916 ... 736 

^ V, .,.R.., 24 Ind Cas 181 .. 741 

2 CL J 413, Chaudhri Ahmed Baksh v. Seth Raghubar Dayal...F...22 IndCaa 673 ... 297 

2 CL J 431 (439\ Budh Singh Dadhuria v. Niradharan Roy, 22 Ind Cas 677 =41 G 749 

= 19 OWN 234 ... 327 

, V. ...R...26 MLJ 537 = (1914)M WN 

681 = 24 Ind Cas 369 ... 330 

2 G L J 608, Ram Gopal v. Prasanna Kumar.. .P... 18 C W N 1204 ♦ ... 432 

2 0 L J 570, Badan Chandra v. RajGswari...R...26 MLJ 585 = 24 Ind Cas 224 ... 151 

, V. ..,R...26M LJ 99 = 22 Ind Cas 

339=16 MLT268 ... 209 

3 0 L J 1, Venkata Narasimha Appa Rao Bahadur v. Bobbanadn Appa Rao Bahadur, 

...P...23 Ind Cas 300 ... 604 

3 C L J 29. Panchanan v. Dwarka Nath. ..R... 20 C L J 433 ... 312 

3 C L J 188, Brojo Lai RaiOhowdhry v, Tara Prasanna Battaoharya...R...16 lij L T 438 342 

3 C L J 201, Ramgati Mohurer v Pran Hari Seal. ..R... 24 Ind Cas 181 ... 741 

3 C L J 206, Jaggeswar Dutt v. Bbuban Mohan Mitra...D...22 Ind Oas 976 = (1914) M 

WN 623 ... 403 

8 0 L J 222, Krishna Chandra Datta v. Khiran Bajania...ExpI...23 Ind Oas 368 ... 732 

3 C L J 276, Krishna Chunder Pal v. Protab Chandra Pal. ..F.. .26 M L J *189 = (1914) M 

W N 205 = 22 Ind Cas 899 = 37 M 462 ... 308 

3 C L J 620, Hup Chand Ghosh v. Sarveswar Chandra Chandra... Rt.. 16 M L T 592 = 26 

* • Ind Oas 465 = (1915) M W N 26 ... 654 

4 0LJ94(P C), Mani Ram Seth V. 8etto«RupChand...D...23 Ind Oas 587 = 19 0 W N 170. 4 

.-Rel...22 Ind Ca8660»19 0 WN263... 772 

4 C L J 115, Mazaharudin Khan v. Seerajudin Khan,. ..R... 16 M L T 529 ... 819 

4 0 L J 485, Mafazzal Hossain v. Baaid Sheikh,. ..P.. 21 Ind Gas 128 ... 827 

4 G L J 578, Ram Oharaii Sanyal v. Anukul Chandra Aobaryya...P...21 Ind Cas 128 ... 827 

6 C L J 55, Dwarka Nath Bakshi v. MukunduLal Chowdhury.. .OUs.. .21 Ind Oas 618.;. 556 

5 G L J 106, Sunder Koer v. Rai Sham Kri8hen...F...22 Ind Oas 129 176 

0 L J 115, Chandra Kunwar v, Ghaudri Narpat BiDgh«..R.».24 Ind Oas 72 657 



^tABLB OP CAS^iS, OVilB-EOLED, FOLLOWED, ETC. 


LXXXV 


6 0 L J 148, Maniudra Ohandra Nandi v. Secretary of State. ..F... 18 OWN 1840 
5 0 L J 175, Kameshwar Pershad Singh v. Ram Bahadur Singh. ..R... 22 Ind Gas 923 ... 

5 CL J260, Mariannissav. Ram KalpaGorain... P... 190 L J 635 = 23 Ind Gas 769 = 41 0 

966 

6 0 L J 81^ Ganga Das Bhatfcar v, Jagendra Nath Mittra...P..”23 Ind Oas 791 

5 0 L J 611, Gurdeo Singh v. Ohandrikah Singh.. .P... 19 0 L J 408 = 23 Ind Gas 69 

V. ...R...27 M L J 605 

6 0 L J 208, Kinuram Mandal v, Nitye Ohunder Sirdar.. .B... 21 Ind Gas 19 
6 G L J 218, Bhitab Rai v. Dubai Nage8ia...Not F...12 A L J 1032 

6 0 L J 410, Hakim Lai v. Mooshahar 6ahu...F...23 Ind Cas 341=7 Bur L T 267 
6 G L J 486, Mir Waziruddin v. Lala^^eoki Nandan.!.DiBtd...20 0 L J 494 

6 0L J 636, Lala Gobind Prosad v. Chairman of iPatna Municipality Not P...37 

M 175 = 24 Ind Oas 852 

6 C L J 621, Lilabati Misrain v. Biahun Choub0y...Rel...22 Ind Cas 240 
Q 0 L J 695 (P C), Ibrahim Goolam Arifi v. Saiboo...R...23 Ind Cas 647 
6 C L J 735, Jogendra Nath Rai v. Baldeb Das...Rel...23 Ind Cas 562 

6 G L J 766, Bajrangi Singh v. Mada Karnika Baksh Singh... D... 24 Ind Oas 435 

, 7 V. ...R...24 Ind Cas 482 

7 C L J 31, Chairman of Giridh Municipality v. Sreesh Ohandra...F...lO C L J 206 = 

410 168^ 

7 0 L J 72. Ram Pershad Koeri v. Jawahir Roy...Rel. on. ..23 Ind Cas 368 

7 C L J 103, Shambhu Chandra Hazra v. Puma Chandra Pal...Rel...23 Ind Cas 616 ... 

7 C L J 139, Pramada v. Ramani...R...20 C L J 205 

7 C L J 279, Hafezuddin Mandal v. Jadu Nath Saha. ..F... 24 Ind Cas 18 

7 0 L J 282, Omar Ali v. Basir-ud din Ahmad. ..R... 23 Ind Cas 839 

7 C L J 384, Tantardhari v. Sundar Lai.. .R... 20 C L J 433 

7 0 L J 387, Khobhari v. Ram Prasad. ..R... 20 C L J 433 

7 0 L J 628 (P C), Petherperumal Chetty v. Muniandy Servai...F,..23 Ind Cas 620 

8 C L J 48, Radha Prosad Mullick v. Ramimoni Dassi...Dist...24 Jpd Cas 20=27 M L J 

329 

80 L J 261, Haridas v, Udoy Oharan...Diss...l8 OWN 1290 
8 0 L J 324, Mukta Koshi v. Pulin Behari...R...26 M L J 585 = 24 Ind Cas 224 

, V. ...R...26ML J 99 = 22 Ind Oas 339 = 15 ML 

T 268 

8 G L J 369, Atar Singh v. Thakar Singh., .F.. .217 P L R 1914 = 127 P W R 1914 = 24 
Ind Cas 678 

8 CL J 541, Miajan v. Akram...D...19 0 L J 595 = 18 0 W N 1206 

9 0 L J 19, Kamal Kumari Devi v. Narendra Nath Mukherji...F...24 Ind Cas 491 

9 C L J 88, Prasunna Kumar Nandi v. Umodur Raja Ghowdhury...D...22 Ind Cas 669 ... 

9 CL J 126, Ram Loohan v. Beni Prasad. ..D... 19 0 L J 300 = 18 C W N 782 = 23 Ind 
Oas 896 

9 C L J 151, Chokhey Singh v. Jote Singh. ..R... 23 Ind Cas 965 

, V. ...D...23 Ind Oas 860 

9 C L J 165, Mohammad KalaMea v. A V Harperiuk...D...24 Ind Oas 2 

9 C L J 346, Braja v. Joggeswar...R...20 C L J 433 

, V. ...R...22 Ind Cas 669 

V. ...Rel...22 Ind Cas 304 = 19 C W 

N 80 

10 C L J 284, Abhiram Goswami Mohant v. Bhyama Charan Nandi. ..R... 24 Ind Cas 72 ... 
10 0 L J 343, Firthicband L'^l Chowdhury v Sheikh Basarac Ali...Rel...22 Ind Gas 604. 
10 C L J 420. Gulab Koer v. Badshsh Bahadur.. .D... 18 C W N 1204 

10 C L J 463, Thakomoui Dasi v Mohendra Nath Dey...Rel . 21 Ind Cas 43 
, V. .,.Rel...21 Ind Oas 113 

10 0 L J503, Satya Kumar Banerjee v. Satya Kripal BaDerjee...R...16 M L T 592 = 26 

Ind Cas 465 = (1916) M W N 26 

11 0 L J 45, Kharda Co. Ld. v. Durgaobaran Chandra... D... 41 C 632 
11 C L J 209, Pradyote V. Gopi...R,..20 C L J 183 = 19 C W N 208 

11 0 L J 346, Saresh Chandra Basu v. Hari Dayal Singh Rai...Rel...24 Ind Cas 209 ... 

11 OL J 461, Aghore Nath Mukerjee v. Srimati Kamini Debi...R..,19 OL J 34 = 21 Ind 
Cas 979 

11 C L J 489, Liviuia Ashton v. Madbalmoui Dasi...R...l^ C W N 1266 = 20 0 L J 341... 

12 0 L J 25, Upendra Nath Banerjee v. Umesh Chandra Banerjee...F...2l Ind Cas 777 ... 
12 0 L J 195, Pandab Dowari Das y. Ananda Kishun Chakra butty... Rel... 23 Ind Cas 615 
12 C L J 336, Harendra Lai Rai Chowdhury v. NawabfSalimulla Bahadur.. .R... 16 M L 

T 310 = 27 M L J 620 

12 C L J 357, Aliirjan Bibi v. Rambarani Shah.. .R... 23 Ind Cas 547 
12 Q L J 876, Sheodeni Roy v. Chatoorbhuj Roy. ..R... 19 C L J 408=23 Ind Oas 69 ... 

V. ..•R...19 0 W N 143 


T 

COL. 

326 

431 

367 

864 

804 

350 

1005* 

1031 

1068 

88 

600 

285 

626 

478 

684 

664 

94 

732 

108 

475 

274 

389 

312 

312 

254 

690 

904 

151 

209 


5 

434 

675 

124 

173 

174 
866 
312 
675 

671 

667 

100 

432 

122 

766 

654 

1118 

499 

429 

987 

310 

967 

108 

1048 

826 

304 

740 ,, 
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12 C L J 382, Ananda Panda v. Bagwan Ramanujula...Kot F...(1914:) BI W N 347 » 15 
Or L J 359«23 Ind Cas 727 

12 G L J 566, Mohendra Ghoshal v. Bhuban Mardana...R...21 Ind Cas 207 = 19 C L J 72 
= 16 OWN 778 

^ y, ...R...22 Ind Oas 720 

, ...R...21 Ind Cas 102 = 19 0 L J625 

12 0 L J 691, Sir Rameswar Singh v. Jaidab Jha...D...l07 F R 19M 

12 G L J 609, Jugal Mohini Dasi v. Bri Nath Ghatterjee...Rel...24 Ind Gas 9 

, ...R...23 Ind Oas 839 

12 C L J 642. Kasi Kinkar Sen v. Satyendra Nath... D... 101 P R 1914 

13 O L J 1, Bkabar Sheikh v. Kara Bewah...R...24 Ind Cafl81 

13 0 L J 38, Kara Chandra Biragi v. Bepin iBehary Das. ..F... 26 M L J 189 = (1914) M 
W N 206 -22 Ind Cas 899 = 37 M 462 

13 G L J 61, Jotindra Nath Chowdhury v. Prosonno Kumar Banerji...P...24 Ind Oas 266 
= 19CWN260 

13 G L J 90, Secretary of State for India v. British India Steam Navigation Go...R...41 
G 323 = 23 Ind Cas 977 

18 G L J 257, Joytara v. Prankri8hna...R...20 G L J 433 

13 C L J 277, Sham Chandra Dafadar v. Gadadhar Mandal...R.. 15 M L 361 = 24 Ind 
Oas 120 


V. ...F... 24 Ind Cas.llO 

13 C L J 284, Sarat Chandra Sinha v. Nirtya Gopal Biswas. ..R... 16 M L T 532 = (1915) 
MWN12 

13 0 L J 449, Dwarakunath Misser v. Rampertab Misser...R...26 M L J 482 = (1914) M 
W N 379 = 24 Ind Oas 204 

13 C L J 492, Abdul Aziz v. Fateh Mahomed Haji...R...23 Ind Gas 547 
13 0 L J 510, Hanif un-nisa v, Paiz*un-nisa...R...21 Ind Gas 60 ** 

13 G L J 675, Khunni Lai v. Kunwar Gobind Krishna Narain...F...24 Ind Gas 491 

13 0 L J 693, Byed Abdul Aziz«v. Kanthu Mullick...F...24 Ind Gas 507 

18 G L J 793 Mizuddi Biswas v, Ishan Chandra Das Sarkar...Rel...23 Ind Oas 917 

14 G L J 35, Deoki Nandan v. BanBi...D...19 C L J 681 

, V. ...F-..22Ind Cas 648 

14 G L J 118, Umesh Chandra Paladhiv, Rakhal Chandra Chatterjee...F...16 M LT 502 
= 25 Ind Gas 643 

14 0 L J 146, Lakhi Narain Sarongi v. Sri Ram Ghundra Bhunya...D...23 Ind Gas 794. 

14 C L J 489, Srinivas v. Kesho...R...20 C L J 512 

15 0 L J 61 (63), Jadunandan Prasad Singh v. Koor Kolyan Singh. ..Digs, ..27 M L J 740 

= (1915)MWN46 

15 G L J 89, Ragbubary. Jadu Nandon...R...20 C L J 433 

15 G L J 110, Narsing Narain Singh v, Ajodhva Prasad Singh. ..D... 11 P W R 1914 = 31 
P L R 1914 = 30 P R 1914 = 23 Ind Cas 422 

15 C L J 123, Bripathi Gharan Ohowdhry v. Shamaldhone Dutt (Belcbamb6rs)...Expl.... 
26 M L J 189 = (1914) M W N 205 = 22 Ind Gas 899 = 37 M 462 

15 C L J 187, Beoi Madho Singh v, Pran Singh. ..F.. .22 Ind Gas 839=18 OWN 1299 ... 

16 CL J 211, Janki Daa v. B N Ry Co...F...21 Ind Cas 970 = 19 0 W N 62 . 

15 GL J 270, Mata Din v. Sheikh Ahmad Ali...R...21 Ind Gas 128 

15 G L J 389, Nalini Behary Roy v. Pulmani Dasi.. .D.. .23 Ind Cas 839 
15 G L J 411, Mahbmed Ibrahim Hossein Khan v. Ambika Pershad Singh.. .D... 24 Ind 
Cas 17 

19 G L J 660, Kamini v. Khetter Mohan...Appr...20 0 L J 445 

15 C L J 690, Kamini Debi v, Khetter Mohan... Appr... 20 C L J 445 

16 0 L J 83, Safaraddi v. Ducga Pro8ad...R...22 Ind Gas 839 = 18 C W N 1299 • 

16 0 L J 86, Ganesh Obandra Adak v, Banwari Lai Roy...R...26 MLJ215 = 22Ind 
Cas 351 

16 0 L J 139, Brahamdeo Narain Singh v. Ramdown Singh. ..R... 23 Ind Cas 839 

16 C L J 141, Gadadhar Ghose v. The Midnapore Zemindar Go. Ltd. ..R... 23 Ind Cas 839 

16 0 L J 148 at p. 151, Motiohand v. Bajrang Sahai...Rel...24 lad Cas 259* 

16 0 L J 156, Joynarain v. Badri Das...Rel...24 Ind Cas 259 

, V. ...R...16 M L T 375 • 

, V. ,..F...20 C L J 1 

16 C L J 182, Akbar Ali Mian v. Musamfnat Hira Bibi...R...24 Tnd Oas 263 
16 G L J 296. Mathura Prosad.v. Tota Singh, ...F... 19 0 L J 402 
16 C L J 318, Dbina Bbaodhu v. Masudha...R...15 M L T 232 = 23 Ind Oas 515 
16 G L J 548, Tarak Das Pal Chowdhry Harish Chandra Banerjee...R...23 Ind Cas 
889 

16 G L J 582, Paran Ghand Baid v. Surendra Narain Singh.. .Rel... 22 Ind Gas 407 
16 G L J 591, Kali Gharan Dutt v. Manodabala Dasi.. .D.. ,24 Ind Gas 438 
a6 0 L J 596, Shamu Patter v, Abdul Kadir RavuttQxi...Rel...24 Xnd Gas 375 


COL. 


1017 

460 

461 
461 
467 
119 
389 
457 

741 

808 

102fi!, 

763 

312 

602 

794 

742 

658 

826 

931 

434 

777 

80 

314 

316 

87 

103 

677 

414 

312 

421 


308 

286 

67 

827 

H89 


294 

18 

18 

286 

243 

3S9 

389 

462 

462 

463 
974 
111 

3 

855 

389 

325 

222 

1074 
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17 0 L J 65, Parsania v. Harioharan...F...20 C L J 307 
17 C L J 106. Ocowdy v. B. Kelly.. .P... 20 0 L J 518 

17 0 L J 136, Maojhoori Bibi v. Akel Mahomed. ..R... 18 OWN 804 “19 0 L J 649 = 24 
Ind Oas 37 » 41 0 1126 (8 B) 

17 0 L J 173 , Bahimjan Bibi v. Imaojan Bibi.. .R... 23 Ind Oas 547 
170 L J 239, Ram Narain Singh v. Krishna Chandra Ghose...Rel...21 Ind Gas 958 ... 
17 0 L J 316, Manjuri Bibi v. Akil Maibmud...Not F...21 Ind Gas 43 
17 0 L J 416, Chandi Charan Laha v. Monoranjan...R...27 M L J 605 
17 0 L J 474, Majmadar Hiralal lohhalal v. Desai Naraailal Ohaturbhuidas...Rel.. 22 
Ind Oas 660=19 0 W N 263 

17 0 L J 479, Kanhaya Lai v. The National Bank of India Limited.. .F... 23 Ind Gas 401 
“18 OWN 1133 

17 0 L J 488, Lala Soni Bam v. Kanhaiya Lal...Rel...21 Ind Gas 43 

— , V. ,...Rel...21 Ind Gas 713 

^ , V. ....R...213 PLR 19)4 = 135 PWR 1914 

= 24 Ind Oas 636 = 102 P R 1914 

17 0 L J 499, Debi Prosad Ohowdhry v. Golap Bhagat...ReI...209 PLR 1914a 91 p*R 
1914 = 24 Ind Gas 417 = 160 P W R 1914 

17 G L J 673, Tekait Krishna Prasad Singh v. Moti Chand...R...21 Ind Gas 692 

17 C L J 693, Kartio v. Goraohand...D...l9 0 L J 300 = 18 OWN 782 = 23 Ind Oas 896. 

18 GL J 131, Altafuddin Ohowdhry v. Aso Khadem...F...19 0 L J 45 = 22 Ind Gas 514. 
18 0 L J 147, Bast India Railway Company v. Babu Madhu Lai... F... 21 Ind Gas 970 = 

19 0 W N 62 

V. ...P...19 0 L J 180 = 23 

Ind Oas 142 

18 0 L J 223, Abdul Jalil v. Amarohand Pal. ..R.. .12 A L J 876 = 36 A 532=24 Ind Gas 
827 (FB)# 

18 0 L J 237, Rainkishore Kedar Nath v. JaiNarayan Ramaraohhpal...R...l5 M L T 
186 = 22 Ind Gas 566 -(1914) M W N 356 = 26 M L J 576 ..i 

18 0 L J 321, Kbiroda Moyidasi v. Adearohandra Ghose...Not ^...12 A L J 676 = 36 A 
532 = 24 Ind Oas 827 (F B) 

18 0 L J 544, DenaNath Das v. Ganesh Chandra Saha.. .Bel. ..22 Ind Cas 563 

19 0 L J 34, Rash Behary Sarkat v. Mohendra Nath GhoBe...F...23 Ind Oas 762 !!! 

19 C L J 47, Israil v. Samset Rahman... R ..24 Ind Oas 313 = 20 G L J 441 

19 0 L J 72, Pankhabati Chaudhurani v. Nonihal Singh... Rel... 24 Ind Cas 259 
19 0 L J 292, Golam Najaf v. Panohanan,.. R...19J C L J 294 = 18 OWN 575 = 41 0 
916 = 23 Ind Oas 883 

19 0 L J 308, Mohendra v. Syam Lal...Di8t...l9 C L J 614 

19 0 L J 408, Protab Chandra Roy v. Judisthir Das. ..R... 12 A L J 1094 

19 0 L J 430, Amiruddin v. Jadav Karikar. .R...12 A L J 1105 (F B) 

20 0 L J 107, Raicbaran V. Biewa Nath. ..R... 16 M L T 244 = (1914) M W N 713 = 

(1914) M W N 870 

20 0 L J 183, Mahamaya Debi v. Haridas Haidar.. .R... 16 M L T 423= (1914; M W N 
919 

* Calcutta Law Reports. 

1 0 L R 49, Deendyal V. Jugdeep Narain Singh...DiBt...27 M L J 112 = 24 Ind Cas 474 

= (1914) M WN742 

^ V. ...R...15 M L T 186 = 22 Ind Cas 566 = 

(1914) M W N 356 = 26 M L J 676 ... 

, V. ...R...16 ML T 651 = 25 Ind Cas 769 ... 

2 C L B 48, Mookto Keshee Debee v. Anundo Chundor Chattopadbya,...D... 23 Ind Oas 

816 

2 OLR471, HurProahad Roy v. Enayet Hussein. ..F.. .22 Ind Cas 685 = 19 0 W N287... 
2 0 L R 583, Kristo Kishor Neoghoy v. Kader Moye DoB8i...F...27 M L J 286 
4 0 L B 226, Suraj Bunsi Koer v. Sheo Persad Singh. ..Diet... 27 M L J 112 = 24 Ind 

Cas 474= (1914) M W N 742 , 

V. ...R...16 M L T 186=22 Ind Oas 

655 = (1914) M W N 356 = 26M L J 676... 

-V. ...D...16 M L T 372 = 23 Ind Gas 24tf 

6 0 L B 278. Kawa Manji v. Kbowaz Nussio...R...10 N>L B 168 

6 C L B 69, Kesho Pershad v. Hirday Narain. ..R. ..27 M L J 167 , 

7 C L B 6, Brajeshware Peshakar v. Budhanuddi...Cons...21 Ind Oas 664 

7 C L R 278, Doorga Pershad Dass v. Sheo Proshad *Pandah,..,R.„24 Ind Oas 72 
7 C L B 629, Bajrup Koer y, Abul HoBBein,...R...21 Ind Cas 393 
B 0 L B 458, Naharmul Merwari v. Badut Ali,...R,..21 Ind Cas 774 
11 0 L R 113, Mungal Pershad Diohit v. Grija Kant Lahiri, 21 Ind Oas 113 
11 0 L B 133, Brojo Sundar y. Kailash Ohunder...R...10 N L B 188 


Col. 


836 

120 

826 

112 

122 

350 

772 

450 

122 

766 

891 

661 

1015 

124 

539 

67 

68 

289 

623 

289 

780 

1086 

479 

462 

83 

95 

304 

77 


985 


278 

623 

683 

546 

816 

636 

278 

623 

fJ32 

1043 

369 

853 

667 

1102 

391 

766 

10^ 
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TABLE OP OASES, OVER-RULED, FOLLOWED, ETC. 


12 G L R U8, In ih& matter of Omrao Mirza v. Mary Jones,. ..R...8Cf P R 1914 = 265 
P L R 1914 = 167 P W R 1914 

1*2 0 L R 253, Kristooomul Mitter v. Saresh Chander Dey...DisB...22 Ind Cag 271 
12 0 L R 488, Protap Chunder Chuokerbutty v. Paiooty,...R... 21 Ind Gas 774 

12 0 L R 641, Nobin Chunder Roy v. Brojendro Coomar Roy, ...R... 10 N L R 139 •... 

13 0 L R 418, Isri Dutt Koer v. Hansbutti Koeram...ReL..22 Ind Oas 701 — 41 G 870 ... 

t • 

Calcutta Weekly Notes. 

1 C W N 52, Mathura Das v. Raja Narindar Bahadur... R... 23 Ind Oas 871 
1 0 W N 67, Kailash v. Bie8onafch....R... 20 \3 L J 213 = 19 0 W N 84 
1 G W N 160, Durga Prasad Sen v. Doula Gazee...Rel...24 Ind Gas 9 

V. ...Rel...23 Ind Oas 839 

1 0 W N 162, Sheikh Gazafiur Hossein v. Dab]iBh...Rel...24 Ind Gas 9 

■■ ■ , V. — ...Rel...23 Ind Caa 839 

1 C W N 249, Amriteawari Debi v. Secretary of State for India in Council.. .R... 22 Ind 
Gas 844 

1 0 W N 343, Kiaori Lai Goswami v. Lala Bhib Lall...R...16 MLT163=“24 lad Caa 
771 

1 O W N 396, Bhiram Ali Shaik v. Gopi Kanth Shaha...P...2 Ind Gas 939 
1 0 W N 442, Kristndhone Ghosa v. Brojo Gobindo Roy. ..F... 22 Ind Caa ^64 
1 0 W N493, Mallika v, Ratanmani...Not P...20 0 L J 183=19 OWN 208 
1 0 W N 556, Hamidunnissa Bibi v. Gopal Ohandra Malkar. .R...21 Ind Gas 52 
1 0 WN 617 (622), Mohant Bhagwan Ramanuj Das v. Khetter Moni DaBsi...Rel...24 
Ind Gas 62 

1 0 W N 639, Moti Lai v. Karrabuldin...F...16 M L T 561 = 25 Ind Caa 759 

1 0 WN 687, Raicharan Ghoae v. Kumud Mohan Dutta .-R...19 0 Jj J 34 = 21 Ind 

Gas 979 

2 G W N 126, Har Bhagat Da§ Marwari v. Anandaram Marwari. .R...26 M L J 406 = 

. 23 Ind Gas 909 

2 0 W N 129 (P Cj, Bindesri Naik v. Ganga Saran Bahu...F. .22 Ind Gas 35 
2 C W N 137, Achha Mian v. Durga Churn.. .R... 19 C L J 310 = 23 Ind Gas 12 
2 0 W N 174, Shiblal v. Gowri Prasad. ..R... 12 A L J 1011 
2 0 \V N 191, Mussamut Bhigno Koer v, Nut Khamelu Koor...F...27 M L J 285 
2 0 W N 291, Gyannessa v. Mobarakanae8sa...R...16 MLT 592 = 26 Ind Gas 455 = 
(1915) M W N 26 

2 C W N 433, Raj Ohander Chuokerbutty v. Dina Nath Saha.. .D... 23 Ind Gas 917 
2 C W N 550, Saadatmand Khan v. Phul Kuar...R...21 Ind Gas 592 
2 C W N 556, Gopal Chunder Mana v. Gossain Das. ..R... 22 Ind Cas 685 = 190 W N 287 
2 0 W N 603, Pran Kristo Tewari v, Jadunatb...P...12 A L J 1114 
2 0 W N 666, Kadir Mobidin v. Nepean.. .D... 22 Ind Oas 636 = 16 MLT 374 
2 C W N 737, Muhammad Imam Ali Khan v. Husain Khan. ..R... 23 Ind Cas 965 

2 0 W N 755, Nilmadhab Bose v. Ananta Ram Bagde...R...24 Ind Oas 181 
SOWN Ixii, Batasu v. Jaiti...R...19 0 L J 310 = 23 Ind Cas 12 

3 0 W N 108, Mahomed Nasim v. Kasi Nath Gho3b...Rel...23 Ind Cas 119 , 

3 C W N 207, Chunder Dutt Misser v. Bhagwat Narain Thakur...Rel...21 Ind Oas 367... 
SOWN 283, Chundi Oharan Mandal v. Banke Behary Lai Mandal..,R...22 Ind Oas 842 
3 C W N 336, Sheb Nandan Roy v, Ajodh Roy...Rel... 24 Ind Cas 183-20 C L J 448 ... 
3 C W N 341, Nityanund Roy v. Banshi Ohundra Bbuiyan...R... 23 Ind Oas 917 
SOWN 485, Pranal Anni v. Laksbmi Anni...Rel... 22 Ind Oas 687 
3 C W N 568, NisaCband Gaita v. Kanchiram Bagani...Rel... 21 Ind Cas 118 
SOWN 637, Srinath Das v. Hari Pada Mitter.. .D... 22 Ind Cas 659 , 

3 C W N 741, Satish Chandra Rai v Jodu Nandan Singh. ..D... 15 Gr L J 439 = 24 Ind 

Oas 176 = (1914) M W N 498 = 15 Or L J 676=25 Ind Oas 328 

4 0 W N 44, Gagan v. A. Caspcrsz...R...19 0 L J 310=23 Ind Ga%12 

4 0 W N 269, Shyama Oharan v. DGbendra...R... 19 0 L J 310 = 23 Ind Oas 12 
4 0 W N 283, Mobunt Das v. Nilkomul D 0 waD...Appr...l P R 1914 = 118* P L R 1914 = 
22 Ind Cas 955 

. V. ....D... 19 0 L J 34=1.21 Ind Caa 979 ... 

4 0 W N 343, Fani Bbusan Roy Ohowdhury v. Bama Sundari l)abl...Di8S...24 Ind 

Oas 96 . " - . 

4 0 W N 790, Subodini v, Durga Oharan... D... 20 0 L J 456 

4 0 W N 818, Surendra Kumar v. Kunja Behary.. .R... 91 Ind Cas 866 

5 G W N 158, Kailash Chandra v. Har ish * Ohandra... R... 12 A L J 969 = 36 A 537 — 24 

Ind Oas 661 

5 0 W N 195, Surjimoni Dasi v. Kalikanta Da8...D...23 Ind Oas 828 4 
5 0 W N 285, Mahomed Alam v. Dilbac Khan.. .R... 22 Ind Caa 916 
r 5 OWN 438, Matangini Debi v, Mokrura Debi...R...23 Ind Cas 108 


OOL. 


S65 

702 

391 

784 

676 


880 

54 

119 

389 

119 

389 

« 

709 

959 

904 

98 

499 

35 

345 

683 

987 

322 

965 
112 
994 
636 

654 

89 

1016 

816 

564 

1079 

173 

741 

112 

978 

121 

387 

739 

89 

966 
925 
676 

1100 

112 

112 

548 

987 

306 

1084 

219 

566 

380 

220 
706 
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5 0 W N 6A0, Lala Suraj ^rosad v. Golab ChaQd...F...S3 Ind Oas 570a 19 C L J 437 
= 410 727 

5 0 WN843. In the matter of B%jaai Kanto Pal v. Emperor... D... 15 Or L J 439 = 24 
lod Oas 175 = (1914) M W N 498=15 Or L J 676 = 26 Ind Oas 328 
GOWN 105, Nanda Lai Goswami v. Jagneswar Haidar. ..R... 19 OWN 143 
GOWN 178. Tulsidas v. Bejoy..,R...20 0 L J 486 
, V, ..^.R.. .24 Ind Oas 72 

GOWN 367, Rojomoyee Dassee v. Troylukho Mohiney DaB8ee...R...24 lud Gas 72 
GOWN 414. Jaha^ v. Jahan8...R...41 0 963 
GOWN 576, FayjDhali v. Aftabbuddin Birdat...R...24 lod Gas 181 
GOWN 601, Lalla Kanhoo Lai v. Musammat MankuBibi . R...17 O 0 294 
GOWN 877, Haradhan Ohattoraj v. Kartik GbaDdra...D...24 Ind Oas 63 
7 O W N 193, Jagadindra Natto Boy v. Secretary of State for India. ..P.. 22 Ind Oas 646 
7 0 W N 441, Mohori Bibee v. Dbarmodas Ghose...F...26 M L J 613 = 33 Ind Oas 799 ... 
7 0 W N 465, Baqar Ali Khan v. Anjuman Ara B6gam...R...23 Ind Oas 291 = 12 A L 
• J 868 = 36 A 431 

7 0 W N 744, Dina Nath Hitter v. Bejoy Krishna Das. ..R... 16 M L T 232 = 23 Ind Oas 
516 

7 0 W N 774, Walian v. Binke Behari Pershad Singh. ..Rel... 22 Ind Gas 240 
7 0 W N 831, Shoo Shankar v. Debi Sahai...Rel...22 Ind Oas 518 

7 0 W N 840, Sheo Partab v. Allahabad Bank. ..Rel. ..22 Ind Gas 618 

8 0 W N 65, Benodini Dasi v. Peary Mohan Haidar... R... 23 Ind Gas 839 

8 0 W N 162, Baja Bangayya Appa Bao v. Bobba Sriramulu...R...27 M L J 734 = 26 

Ind Gas 267 

SOWN 232, Kunja Behari Mandal v. Sambhu Chandra Roy. ..R... 23 Ind Gas 839 
SOWN 382, Baij Nath Prosad v. Ghanshyam Dass...R...17 O 0 169 
SOWN 404, Gyanananda v. Kristo Chandra. ..R.. .18 OWN 1264 
.SOWN 408, Debi Doyaf Sahoo v. Bhan Pertab Kolita...Rel...22 Ind Oas 304 = 19 0 W 
N 80 

SOWN 489, Durga Prosad Sureka v. Bhajan Lall Lohea... Appl..r23 Ind Gas 679 
SOWN 521, Ganesh Bakhsh v. Harihar Bakh8h...R...21 Ind Oas 82 
SOWN 809, Jagadindra Nath Boy v. Hemaota Kumari Debi. ..R... 24 Ind Oas 72 
SOWN 886, Shivabasava v. Sangappa...Con8...22 Ind Oas 802 

9 0 W N 25, Abinash Chandra Mozomdar v. Hari Nath Shaha...F...23 Ind Oas 809 ... 

9 G W N 134, Azgar Ali v. Asaboddin Kazi...Rel...3d Ind Gas 889 

9 0 W N 379, Dina Nath Roy v. Krishna Bijoy Saha...Expl...3B Ind Oas 368 

9 0 W N 584, Krishna Chandra Goldar v. Moheshohandra Saha. ..R... 25 P B 1914 = 167 

P L R 1914 = 23 Ind Gas 919 

9 G W N 661, Sm Karoonamoyee Debia v. The Administrator-General... R... 16 M L T 96 
= 23 Ind Gas 413 

9 0 W N 663, Jogendra Nath Singh v. Kali Charan Roy...0onB...18 OWN 1036 = 23 
Ind Oas 849 

9 0 W N 721, Kali Mandal v. Ram Sarbeswar.. R...18 OWN 1266 = 20 0 L J 341 ... 

9 0 W N 728, Har Persbad Lai v. Dalmardan Singh.. .F... 23 Ind Gas 791 

90 W N 795, Harak Ghand Baba v. Bejoy Ohand Mahatab...F...l6 M L T 435 = 27 M 
LJ669 

9 0 W N 817, Nurjahan Begam v. Faghfur Mirza...R...24 Ind Gas 72 
9 O W N 868, Krishna Chandra Saha v. Baharab Chandra Saha .. Rel. ..22 Ind Oas 510... 
9 O W N 928, Mallika Dasi v. Makham Lal...R...24 Ind Oas 181 
9 0 W N 934, Bbabu Prasad v. Jagadindra Nath Rai...F...23 Ind Oas 136 
9 0 W N 1001, Nabin Ohand Naskar v. Raj Ooomar 8arkar...R...10 N L R 81 

9 0 W N 1009, Sheo Singh v. Bagbubuns Kunwar...R...24 Ind Gas 72 

10 C W N 40, DomA Ram v. Baghu Nath. ..Rel . .24 Ind Oas 17 

. V. ...R...10NL R 39 = 23 Tad Gas 878 

10 0 W N 116, Ohaudhri Ahmed Baksh v. Seth Raghubar Daya1...F . 22 Ind Gas 673 ... 
10 G W N 161, Venkata Narroimha Appa Bao Bahadur v. Sobhanadri Appa Bao 
Bahadur.. .F... 23 Ind Oas 300 

10 0 W N 234, Tadhin Proshad Singh y. Sardar Ooomar Narayan Singh.. .R.;. 21 Ind 
Oas 191 

10 0 W N 499, Krishna Ohandra Datta v. Khiran BajaDia...Expl...23 Ind Oas 368 
10 0 W N 627, Ramgopad#^ Kumar.. .P... 18 OWN 1204 

10 0 W N 647, Khetra Pal Singh v. Kritherfcha Moyi DaB4l...D...18 OWN 747 = 15 M 
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21 M L J 484, Nagaraja Pillay v. Vaidianaiha Iyer. ..R... 16 M'.L T 156= (1914) M WN 1614 341 

21 M L J 490, Pattabi Bamanuja Oharlu v. Alagaaingaracbarlu...R...16 MLT 423= • 

(1914)MWN919 ... 986 

21 ML J 493, Subravalu Chetty v. Kamalavalli Thayaramma...F...16 M LT 651 = 26 

Ind Gas 759 ... 683 

21 M L J 505, Arimuthu^Ghetty v. Vyapuri Pandaram...R...26M L J 406 = 23 Ind Gas 909 322 

21 M L J 562, Balasubramania Nadar v. Sivaguru Asari...P...(1914) MWN 231 = 22 

Ind Gas 609 ... 888 

. V. ...R...26 M L J 514 = 24 

Ind Gas 372 ... 856 

21 M L J 645, Khunni Lai v. Kunwar Gobiod Krishna Narain...F...24 Ind Gas 491 ... 434 

21 M L J 706, Ramaswami Chetty v. Hari Krishna Chettiar...R...16 M L T 609 = 27 

M L J 640 ... 324 

21 M L J 706, Rangathayi Ammal v. Munuswami Chetty. ..R... 16 M L T 95 = 23 Ind 

Oas 413 ... 648 

21 M L J 803, Gullapalli Bh«:.dra>ya v, GaHapalli Vcnkataratuam...R & F...26 M L J 

99 = 22 Ind Gas 339 = 15M LT 268 ... 209 

21 M L J 889, Bitamma v. 8ubraya...R...15 M L T 339 = 23 Ind Gas 522 ... 425 

21 M L J 978, Visvanatha Chetty v. Arunachelam Chetty, ...Appr... 15 ML T 217 = (191 4) 

MWN 253=26 M L J 368 = 23 Ind Oas 14 ... 361 

21 M L J 1020, Narasaya Hegade v. Vitlaprabbu....D...l6 M LT 438 ... 342 

21 M L J 1022, Malaiyya v. Perumal...R...20 C L J 23 = 19 OWN 313 ... 678 

21 M L J 1036, Raja of Kalahasti v. Venkata Perumal...P...27 M L J 25 = 24 Ind Gas 

195 ... 318 

, V. ...F...(1914) M W N 152 = 22 Ind 

Gas 293 ... 309 

. V. ...R...15 M L T 232 = 23 Ind Gas 

515 ... 856 

21 M L J 1077, A. R. Krishna Chetty v. Vellaichami Th6vaD...F...2G M L J 612^=23 

Ind Gas 799 ... 449 

21 M L J 1126, Hanif-nn niaa v. Paiz ua*nisa...R ..21 Ind Gas 00 ... 931 

22 M L J 45, Jejamba Bai Saheb v. Jathal Rao Sahib. ..R.. .10 M L T 163 • ... 642 

22 M L J 60, Mankolam Vasudevan Nambudri v. Maokolam Stiiikaran Nttmbudri...P... 

" 23 Ind Gas 564 ... 341 

22 M L J 85, Sivagnana Servaigarar v. Ramaswamy Ghettittr...R...27 M L J 306 = 16 

MLT 413 = 24 Ind Cas 999 ... 618 

22 M L J 105, Nataraja Aiyar v. The South Indian Bank, Ltd. ..P... 27 M L J 239 ... 381 

22 M L J 108, Godaparaya Anaulharazu v. Narayanarazu...Diss...22 Ind Gas 883= (1914) 

MWN 197 ... 1046 

, V. ...DIbb...(1914) MWN 197 = 22 

Ind Cas 883 ... 1045 

22 M L J 125, Kristnamaohariar v. Bagiamn)al...R...15 MLT 232 = 23 Ind Cas 515 ... 855 

22 M L J 139, Savugam Chetty v. Krishna Aiyangar...F... 27 M L J 25 = 24 Ind Gas 195, 318 

, V ...F... 23 Ind Cas 564 ... 341 

22 M L J 152, Gopalaswami Iyer v, Subramania SaBtri...R...15 MLT 221 = (1914) M W 

, N 319 = 23 Ind Cas m » ... 796 

22 M L J 221, Paru Amma v. Moothoran...R...15 MLT 356 = 26 M L J 623 = 24 Ind 

Cas 106 (FB) « ... 146 

22 M L J 404, Sivavadivolu Pillay v. Poanammal...D .,27 M L J 60 = 24 Ind Gas 246 ... 212 

22 M L J 486, Sankunni Menon v. Govinda Menon...R...16 MLT 609=27 M L J 640... 324 

22 M L J 668, Mahomed Ibrahim Hoesein Khan v. Ambika Pershad Singh... D... 24 Ind 

Oas 17 ... 294 

23 M L J 6, Mata Din v. Sheikh Abmsd Ali...R...2l Ind Gas 12S ... 827 

23 M L J 64, Subba Row v« Ananthanarayana lyer...Di8l.«.16 MLT 181 = 27 M L J 409. 628 

, V. ...R...26 M L J,460*94 Ind OaB 669... 276 
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23 M L J 79, Tirumal Bao^abib V. RaDgadani Bao Sahib.. .R... 26 MLJ 205»fl914) 

M W N 374 = 28 Ind Oas 83i ... 637 

. V. ...R...27 M Li J 306«16 M L 

T 413 = 24 Ind Gas 999 ... 618 

23 M L J 162, NarayanasBini Pillai v. The Secretary of State for India.. .R... 27 MLJ 

299 = (1914) M W N 711 ... 203 

23 M L J 221, Messrs Arbuthnot and Cb. v. Sabapatby Mudaliar...R...16 MLT 233 = 26 

M L J 307 = 23 Ind Cas 23 ... 969 

23 MLJ 306, Ganapathi Aiyar'v. Sivamftlai...D...27 M L J 60 = 24 Ind Cas 246 -. 212 

23 M L J 321, Shamu Patter v. Abdul Kadir Ravuthep...Rel...24 Ind Cas 376 ... 1074 

23 M L J 339, Ariyaputhira v. Miithukumara8wamy...F...16 MLT 592 = 26 Ind Cas 

465 = (1915j M WN 26 ... 654 

23 M L J 347, Kaji Hussain v. Sagan Balakri8bna...R...26 MLJ 537 = (1914) M W.N 

581=24 Ind Cas 369 ... 330 

23M L J 355, Sudalai Ammal v. Gomathi Ammal...F...26 MLJ 479 = 22 Ind Oas 399 692 

23 M L J 499, Kamal Kutty v. Udayavarma Baja Valia Bajab of CbiTaka]...F...23 Ind 

Gas 564 ... 341 

23 M L J 543, Bommidi Bayyan Naidu v. Bommidi Suryanarayana...D...21 Ind Cas 984 992 

23 M L J 595, Palaniappa Cbettiar v. Arunaohalam Chettiar...D...15 M L T 143 = 26 M 

L J 185 = 23 Ind Cas 236 ... 929 

23 M L J 687, Jeyambha v. Secretary of State for India. ..F... 27 MLJ 618 ... 697 

23 M L J 697, Jeeyamba v. Secretary of State. ..F... 16 M L T 239 ... 12 

24 M L J 36, Narayanaswami Naidu v. Secretary of State for India.. .R... 15 MLT 277 

= 23 Ind Cas 144 ... 1029 

24 M L J 64, Ramakrishna Chetty v. Subbaraya Iyer.. .F... (1914) M W N 323 = 23 Ind 

Oas 753 ‘ ... 804 

24 M L J 79, Narayanasawmi Naidu Garu v. Tiramalai Setti Subbaya...R...16 MLT 

186 -22 Ind Cas 555 =(1914) M W N 366 = 26 M L J 576 ... 623 

24 M L J 86, Narayanasami Naidu v. Secretary of State for India.. jR... 26 M L J 169 = 

23 Ind Gas 113 ... 848 

24 M L J 96, Babala Bamana Boddi v. Rabala Babu Beddi...Di8B . 27 M L J 25 = 24 

Ind Gas 195 ... 318 

24 M L J 135, Avathani Mutbukrisbnaior v. Saokaralirigam Pillai...P...22 Ind Cas 697 942 

24 M L J 239, Venkatarama Aiyar v. Nataraja Aiuir...Not F...27 MLJ 167 ... 369 

24 M L J 288, Yeddamapalli Lakshmi Narasima Row v. Repalli 8itarama8wami...R...22 

Ind Oas 369 ... 696 

, V ...R&F 

26 M L J 99 = 22 Ind Cas 339 = 15 MLT 268 ... 209 

24 M L J 310, Deva Bajan Ghotti v. Muthuraman CbcHti...R...27 MLJ 416 ... 444 

24 M L J 402, Achapparaju v. Krishnayaohendralu...R...26 MLJ 285 = 15 MLT 299 = 

24 Ind Cas 217 ... 156 

, V ...R...26ML J 285 = 15ML T 299 = 

24 Ind Oas 217 ... 156 

24 M L J 469, Ramamurthi v. Secretary of State for India.. .R... 15 M L T 331 =27 M L 

J 164 = 23 Ind Oas 607 ... 240 

24 M L J 488 (F B), Natesa Aiyar v. Appavu Padayacbi...R...27 MLJ 482 ... 1010 

24 M L J 671, Venkatachala Goundan v. RaTigarati)am...R...26 MLJ 169 = 23 Ind Cas 

113 ... 848 

24 M L J 592, Rajah of Bamnad v. Arunachallam Cheitiar...R...15 MLT 331 = 27 M 

L J 134 = 23 Ind Cas 607 ... 240 

24 M L J 655, Sri Bi.jah Venkabanirastruha Appa Bao v. Subba Beddi...R ..22 Ind Oas 

^ 369 ... 696 

^ V. ...F...26 ML J99 

= 22 Ind Cas 339 -15 M L T 268 ... 209 

24 M L J 656, Kandada Narasimhacharyalu v. Ramubrabm9m...F...22 Ind Cas 369 ... 696 

24 M L J 659, Tadikonda Baohi Virabbadrayya v. Souti Venkanna... P.,.26 MLJ 99 = 

22 Ind Gas 339 = 15 M L T 268 ... 209 

. ...R...23 Ind Oas 859 ... 160 

, * V, ...P...27 M L J 233 ... . 149 


(1914) MVfN 318 = 23 Ind Oas 96 ... 148 

V. ...F...16 MLT 696 = 26 

Ind Cas 357 605 

24 ML J 845, Veerana Ambalam Peria KampaUm Amb*alam v. Annaswami Aiyer...R... 

26 M L J 169 = 23 Ind Oas 113 ... 848 

^5 M L J 27, Sri Naravan v. Lala Raghtfbans Rai...R...16 MLT 78 = 22 Ind Oas 638= 

26 M L J 604 ... 621 

25 M L J 66, Balamba v. KriBhnayya...Npt Appp...20 C L J 44=18 OWN 1336 ... 16 
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35 M L J 101, Majmudar Hiralal lohhalal v. Desai Narsilal Cbaturbbugdas...Rel...23 

Ind Oas 660* 19 C W N 263 ... 772 

35 M L J 104, Kanhaya Lai v. Tbe National Bank of India, Limited.. F... 28 Ind Oae 401 

«18CWN 1138 ... 460 

35 M L J 131, Lala Sooi Ram v. KanhaiyaLal...R...213 P LR 1914 = 136 P W R 1914 « 

34 Ind Cas 636= 102 P E 1914 ... 891 

, V. -...Rel...21 Ind Ca^ 113 ... 766 

— , V. ...Re!.. .21 Ind Oas 43 ... 122 

'36 M L J 140, Tekait Krishna Prasad Singh v. Moti Chand...R..*.2l Ind Cas 592 1016 

35 M L J 198, Baja of Kalahasti v. Maharaja of VeDkatagiri...F...22 Ind Cas 780 ... 587 

25 M L J 261, Kayarohana Pathan v. Subbaraya Thevau...R...16 M L T 254 ... 636 

, V. ...R...26 M L J 508 = 15 M L 

T 418 = 23 Ind Oas 628 ... 661 

25 M L J 276, Bankarappa Naiokar v. Rani Nachiar...Appp...l6 M L T 697 ... 1103 

25 M L J 315, Korapalu v. Narayana...R...36 M L J 435 = 24 Ind Oas 726 ... 7R1 

25 M L J 351, Mangalasami Thevar v, Satayappa PorandeD...R...26 M L J 485 = 24 Ind 

Cas 726 ... 721 

26 M L J 405, Doraswami v. Nondiawami 8eIuvan...R...16 M L T 241 = (1914) M W N 

689 ... 782 

25 M L J 433, Gajapathi Krishna Ghendra Deo v. Srinivasaobarlu...Not F...16 M L T 

376 • ... 463 

25 M L J 462, Subramania Iyer v. Subba Naidu...R...16 M L T 251 ... 791 

25 M L J 512, Ramkishore Kedar Nath v. Jai Narayan Eamaraohhpal....R...15 M L T 

186 = 22 Ind Oas 565 = (1914) M W N 356-26 M L J 576 ... 623 

26MLJ 645, Ponnuswami Chetti V. Narasimma Chetti...Not F... 12 A L J 355 = 23 

Ind Oas 4 = 36 A 260 iFB) ... 71 

26 ML J 602, Adityam Iyer V. Rama Krishna Iyer... R... 12 AL J 969=36 A 537=24 

Ind Gas 661 ... ddd 

25 M L J 617, Buohi Batva Garudu v. Venkata Eaju...R...26 M L J 586 = 24 Ind Cas 

♦224 ... 151 

26 M L J 19 (32), Muthu Sastrial v. Viswanatha Pandara Sannadhi, 15 M L T 343 = 23 

Ind Gas 85 ... 4 

26 M L J 83, Varadiah v. Baja Kumara Venkata Perumal...F,.. 27 M L J 25 = 24 Ind 

Oas 195 818 

26 M L J 99, Suryanarayana v. Potannah...R...26 ML J 585 = 24 Ind Cas 224 ... 151 

. V. ...R...26 M LJ 285 = 15 M L T 299 = 24 Ind 

Cas 217 ... 156 

• V. ...D...16 M L T 696 = 26 Ind Oas 357 ... 606 

. V. ...R...26 M L J 169 = 23 Ind Oas 113 ... 848 

, 7 7 V. ...R...U7 M L J 233 ... 149 

26 M L J 140, Peria Aiya Ambalam v. 8haomuga8undarm...R...16 M L T 196= (1914) 

M WN 708 = 27 MLJ 600 ... 202 

26 M L J 189, Subbiah Naioker v. Ramanathan Chettiar ..R...37 M 477 ... 713 

26 ML J 267, Amritam Pillay v, Nanjah Gonodan...D...16 M L T 185 = (1914) M W N 

706 • ... 949 

26 M L J 286, Fonnuswamy Padayaohi v. KapuppndayaD.,.Con8...26 M L J 685 = 24 Ind 

** * Cas 221 ... 161 

, V. ...R...27 M L J 233 ... 149 

26 M L J 316, Sundatambal Ammal v. Yogavana Gurukkal...DiB8...16 M L T 423= 

(1914)MWN919 ... 986 

26 M L J 411 (P C), Rajah Venkata Narasimba Appa Row v, Rajab Partbasaratbi Appa 

V R0W...R...27 M L J 306 ♦ ... 649 

26 M L J 585, Venkatesasastrulu v. Diviseetbaramudu...R...27 M L J 231 ... 149 

27 M L J 233, Kidambi Jagannatbaoharyulu v. Pudipiti Kuthumbarsyuda.. D... '6 M L 

T 596 = 26 Ind Cas 367 ... 605 

27 M L J 631, Chidambaram Chetty v. Eamasami CbeUy...F...27 M L J 654 ... 900 

Madras Law Times. 

1 M Iv T 3 (P G), Venkata Narasimba Appa Rao Bahadur y. Sobheftiadri Appa Eao Baha- 
dur.. .F... 23 Ind Oas 800 ... 604 

1 M L T 102, Narasimhulu v, Nara3i]!bhulu...F...26 M L J 99 = 22 Ind Cas 339 = 15 M 

L T 268 ... 209 

1 M L T 199 (P Cj, Mani Ram Seth v. Seth Rup OhaDd...D...23 Ind Cas 587 = 19 C W 

N 170 ... 4 

" -» '■ — V. ' ,..Rel...22 Ind Oas 660=19 C 

W N 263 ' ... 772 

1 M L T 315, ArunaohaRapi Chettiar y. Kadir Rowtbap;„R...27 M L J 734=26 Ind Oas 

267 . ... 161 
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1 M L T 377, Bubba Nara^ana Vathiyar v. Ramaswami Aiyar...F...23 Ind Gas 645 ... 949 

1 M L T 412, Chingaoham Vitil Sacikaran Kair v. Ghingacham Vitil Gopala Menon 

...D...27 ML J 60 — 24 Ind Gas 246 ... 212 

2 M L T 75, Sunder Koer v. Rai Sham Kci8heD...P...2*2 Ind Gas 129 ... • 176 

2 M L T 139, Chandra Kunwar v, Obaudri Narpat Singh. ..R.. .24 Ind Gas 72 ... 667 

2 M L T 165 (P C), Raxneahwar Pershad Singh v.Ram Bahadur Singh. ..R... 22 Ind Gas 923. 431 

2 M LT 180, Kandath Veetil B&va v. Musaliam Veettil PakruKutti...R...23 Ind Gas 547... 826 

2 M L T 468, Halima Bee v. Roshan Bee...Rei...21 Ind Cas 716 ... 472 

2 M L T 470, Marapu Tharalu v. T dukula Neelakantha Behara...DiBB...26 M L J 99» 

22 Ind Gas 339 * 16 M L T 268 ... 209 

3 M L T 1, Bajrangi Singh v. Mauokarnika Baksh Singh. ..R... 24 Ind Cas 482 ... 684 

V, ...D. ..24 Ind Gas 436 ... 684 

3 ML T 12, Veerappa Ghetty v. TindalPonnen...F...24 Ind Gas 112 ... 1054 

3 M L T 170, In re Gopal Siddeshwar Deshpandhe...F...15 Gr L J 71»22 Ind Cas 423 ... 340 

B M L T 194, Ganga Dei v. Badam...R...24 Ind Cas 81 ... 787 

3 M L T 246, Bomasundaram Chettiar v. Maniok Vasaka Desika Gnana Sammanda 

Pandara 8annaidi...F...23 Ind Gas 564 ... 841 

3 M L T 324, Arunaohalam Pillai v. Alagianambia Pillai...D...l6 M L T 221 » (1914) M 

W N 319 = 23 Ind Cas 174 ... 796 

3 M L T 335, Mantikamoji v. Ghodimalla Ramamurthy Pantulu...R...15 M L T 232 = 

23 Ind Cas 515 ... 856 

3 M L T 369, Sambasiva Iyer v. Venkateswara Iyer...Di8t...24 Ind Cas 20=27 M L J 

829 ... 690 

4 M L T 12 (P 0), Petherpermal Ghetty v. Muniandy 86rvai...F...23 Ind Gas 620 ... 254 

4 M L T 23, Radha Prosad Mulliok v. Ranimoni Dassi...OiBt...24 Ind Cas 20 = 27 M L 

J 329 ... 690 

4MLT 207. Atar Singhv. Thakar Singh. ..F...217 PLR 1914=127 PWR 1914 = 

24 Ind Cas 678 ... 527 

4 ML T277, Rathna Naidu v. Aiyanachariar...F...27 ML J 112^24 Ind Gas 474 = (1914) 

M W N 742 ... 278 

4 M LT 354, Subramania Aiyarv. Savithri Ammal...F...16 M L T 592 = 26 Ind Gas 455 

= (1916)MWN 26 ... 664 

4 M L T 427, Woods v. Meher Ali Behari...D...2l Ind Cas 970= 19 0 W N 62 ... 67 

4 M L T 444, Akbar Khan v. Turaban...F...22 Ind Gas 833 = (1914) M W N 197 ... 1046 

4 M L T 456, Karri Venkata Reddi v. Kollu NaraBayya...D...80 PLR 1914 = 38 P R 

1914 = 22 Ind Gas 671 ... 916 

6 M L T 125, Sree Krishna Dass v. Chandook Chand...F...23 Ind Gas 564 ... 341 

5 M L T 126, Mohammad Kala Mea y. narperink...D...24 Ind Cas 2 ... 866 

5 M L T 164, Official Assignee of Madras v. Smith. ..R... 22 Ind Cas 936 = (1914) M W N 

606 = 16 MLT 199 ... 783 

6 M L T 167, Ohokhey Singh v. Jote Singh. ..R... 23 Ind Gas 966 ... 173 

V, ,.,D...23 Ind Cas 860 ... 174 

6 M L T 301, Sir Dinshaw M. Petit v. Sir Jamsetji Jijibhai...R...23 Ind Gas 111 = 7 Bur 

LT 160 ... 329 

6 M LT 164, Veeia Pannadi v. Karuppa Pannadi...F...26 M L J 449 ... 383 

6 M L T 313, Natesa Chetti v. Vengu Naohiar...F...22 Ind Cas 35 ... 966 

7 M L T 186, Subbaraya Iyer v. Vaithinatha Aiyar...F...22 Ind Cas 687 ... 72 

7 M L T 266, Official Assignee v. Krishnasami Naidu. ..R... 22 Ind Gas 936= (1914) 

M W N 606=16 M L T 199 ... 783 

7 M L T 365, Maddu Yerrayya v. Yadulla Kaugali Naidu... R... 26 M L J 99 = 22 Ind 

Gas 339= 16 M L T 268 ... 209 

7 M L T 382, Mawi Veelil Ohathu Nair v. Mari Veelil Mulamparal Sekbaram Nair...F... 

22 Ind Gas 852 ... 661 

7 M L T 402, Official Assignee v. Mellapparan Kanoor Sarvajana Sahaya Naidu.. .R.. .22 

Ind Gas 936 = (1914) M W N 606= 16 M L T 199 ... 783 

7 M L T 419, Chengiah v. Raja of Kalaha8ti...F...(19]4) M W N 323 = 23 Ind Cas 763 . 804 

8 M LT 4, Khadersa Hajee Bappu v. Patten Veetil Ayissa Ummah...Rel...l3 PLR 

1914 = 24 PWR 1914 = 34 P R 1914 = 21 Ind Cas 919 ... 806 

8 M L T 159, Thimmakke v. Akku...F...27 M L J 60 = 24 Ind Cas 246 ... 212 

8 M L T 233, Latohumammal V, GeQgamma1...F...l6 MLT 592 = 26 Ind Gas 455=" 

(1915)MWN26 I , ... 664 

8 M L T 269, Iburamsa Rowthan v. Thiruvenkatasami Naiok...Dis8...16 MLT 186 = 

22 Ind Cas 566 = (1914) M W N 366 = 26 M L J 576 ... 623 

8 M L T 396, Kakramaya v. Padayya...R...16 MLT 423 = (1914) M W N 919 ... 986 

8 M L T 345, Syed Ghulam Ghouse Sha Sahib v. Shunmugam Pillay...R...27 MLJ 

734 = 26 Ind Gas 26t ... 161 

8 M L T 350, Rajaram Rao v. Sundat^m Aiyar...Di8B...26 MLJ 99=22 Ind Gas 339= 

15 M L T ?68 — 309 
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6 M L T 376, lodety China Nagadu v. Potu Konobi VGnkatasabbayya.r.Diss...26 M L J 

99 = 22 IndCas 389*16 ML T 268 ... 209 

, V. ..F...16 M L T 696 

. =26 Ind Cas 357 ••• 606 

8 M L T 412, Shivi Goeda v. Fnrmanda8...D...24 Ind Cas 128 801 

8 M L T 453, Tulja Ram Row v. Alagappa Chottiar...F...22 Ind Cas 551 ... 764 

9 M L T 1, Jotendra Naih Chowdhury v. Proeonno Kumar «Banerjc...F...24 Ind Cas 266 

= 19CWN 260 ... 1026 

9 M L T 82, SiDgaram Pillai v. Syed Gbulam Ghouse Sha Sahib Kadir...R...27 M L J 

734 = 26 Ind Cas 267 ... 161 

9 M L T 96, Murugaiya Mudaliar v. Ayyalihorai Mudaliar...R...l6 M L T 123 = (1914) 

M W N733 = 24 Ind Cas 667 ... 642 

9MLT431t Mulla Veettil Seefchai Rutti v. Korambath Paruthooli Aohutan Nair 

...Not F...23 Ind Gas 791 ... 864 

9 M L T 498, Natesa Iyer v. Rama Iyer.. .F... 24 Ind Cas 491 ... 434 

lOMLTl, Subarayulu Ohetty v. Kamalavalli Tbayaramma...F...16 M L T 661*25 

Ind Cas 759 ... 683 

10 M L T 23, Hanif-un-nisa v. Paiz-un-nisa...R...21 Ind Cas 60 ... 931 

10 M L T 25, Khunni Lai v. Kunwar Gohind Krishna Narain...F...24 Ind Cas 491 ... 434 

10 ML T 54, Gullapalli Bhadrayya v. Gullapalli Venkataratnam...P...26 M L J 99 = 22 

Ind Cas 339 = 15 M. L T 268 ... 209 

, V, ...R...26 M L J 99 = 22 Ind 

Cas 339 = 15 MLT 268 ... 200 

10 ML T 57, Acha Ranganaikammal v. Aoha Hananuja Iyengar. ..F... 15 M L T 146 = 

22 Ind Cas 831 ... 610 

10 M L T 281, Narasaya Hegade V. Vittaprabhu...D...16 M L T 436 ... 342 

10 M L T 386, A. R. Krishna Cbebty v. VoJlaichami Thevan...F...26 M L J 612 = 23 Ind 

Cas 799 ... 449 

10 M L T 429, Baja of Kalahasti v. Venkata PerDmal,..F... 27 M L J 26 = 24 Ind Cas 

195 " ... 318 

10 M L T 461, Mankolam Vasudevan Nambudri v. Mankolam Sankaran Nambudri, 

...F...23 Ind Cas 564 ... 341 

10 M L T 604, Oodaparaya Anantharazu v. Narayanrazu...Dis8...22 Ind Cas 883 = (1914) 

MWN 197 ... 1046 

10 M L T 626, Kristnamachariar v. Bagiammal...R...15 M L T 232 = 23 Ind Cas 616 ... 855 

10 M L T 557, Sevugan Cbetiy v. Krishna Aiyangar...F...27 M L J 25 = 24 Ind Cas 196. 318 

, V, ...F...23 Ind Cas 564 ... 341 

11 M L T 145, Mata Din v. Sheikh Ahmad Ali...R...21 Ind Cas 128 ... 827 

11 M L T 198, Sivavadevelu Pillay v, PonnammaK..D...27 M L J 60 = 24 Ind Cas 246... 212 

11 M L T 265, Mahomed Ibrahim Hossein Khan v. Ambika Pershad Singh.. .D... 24 

Ind Cas 17 ... 294 

11 M L T 312, Srinivasa Thatha Ohariar v. Krishnaswarai Aiyangar...R...26 M L J 460 

= 24 Ind Cas 696 ... 276 

, V. . ...Dias .15 M LT 186 

= 22 Ind Ca.s 655 = (3914) M W N 356 = 26 M L J 576 , ... 623 

11 M L T326, Sankuni Menon v. Goviada Menon...R...16 M L T 609 = 27 M L J 640 ... 324 

12 M L T 192, Vadivalam PilJav v. Natesan Pillay.. .F... 15 M L T 78 = 22 Ind Cas 638 = 

26 ML J 604' ... 621 

12 M L T 207, Ganapati Ayer v. Sivamalai...D...27 M L J 60=24 Ind Cas 246 ••• 212 

12 M LT 262, Piohikala Mangamma v. Pami Ramamma...P...21 Ind Cas 777 ... 967 

12 M L T 313, Parvataneni Venkataramiah v. Parvataneni Narayudu...F...26 M L J 99 

= 22 Ind Cas 339= 16 M L T 268 ♦ ... 209 

12 M L T 338, Shamu Patter v. Abdul Kadir Rayutheu...Rel...24 Ind Cas 376 ... 1074 

12 M L T 425, Ariyaputhira v. Mutbukumaraswamy...F...l6 M L T 692 = 26 Ind Cas 

465 = (1915) MWN 26 ... 654 

12 M L T 439, Kamal Kutty v. Udayavarma Raja Valia Rajah of Chirakal...F...23 Ind 

Cas 564 ... 341 

12 M L T 500, Bommidi Bayyaa Haidu v. Bommidi Bury anaray ana... D.. 21 Ind Cas 984. 992 

12 M L T 528, Palaniappa Cbettiar v. Arunaohalam Ohettiar...D...14 M L T 143 = 26 M 

• LJ 185 = 23 Ind Cas 286 ... 929 

12 M L T 541, Jeeyamba v. Secretary of ^tate...F...16 M L T 239 ... 12 

13 M L T 20, Avathani Mutbukrishnaier v. Sankaralingam Pillai. ..F... 22 Ind Cas 597... 942 
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SECTION II-^GIYIL GASES). 


Abadl. 

(1) Hoase of taaant in abadi^Partition— 
Houae assigned to one mahal and oaltivatory 
holding to the other — Right of reaidenoe in the 
house. See LANDDOBD AND Tenant, No. 16, 
12A.LJ 488. 

(3) Suit for possession of— Jarlsdiotion. See 
LIMITATION AOT (1908), No. 134, 106 P.W.R. 
1914. 

Abatement. 

(1) Suit bp minor plaintiff for dedaration that 
a will of joint family property by his 
deceased father was void and for possession 
-^Death of plaintiff ^ Suit whether abates. 

The Ist plaintiff, a minor, sued the Isb defend- 
ant by bis guardian for possession of the suit 
property as his by survivorship, and for a decla- 
ration that the will purporting to have been 
made by his deoeased father, on which the 1st 
defendant relied, was null and void. This will 
vested the joint family property in the 1st 
defendant in trust for the 1st plaintiff in case 
he should attain m ijority, and in trust for a 
temple in case of bis failure to do so. 1st 
plaintiff died a minor. Held, the cause of 
action did not abate, and the representatives of 
the plaintiff could continue the suit. Narayana 
ReddI V. KamakshI Ammal, 37 M.L.J. 674. 
OLDFIELD and TYABJI, JJ. 

{^) Abatement ^Suit to declare invalidity of 
relinquishment deed as aqainstwne's reversionary 
righte^Death of plamtiff-^Cause of action-^ 
Whether survives in favour of legal represen” 
tatives. Komntenent Chlnoa Yeevayya v. 
Kommenent Lakshminapasamma, 11 M.L.T. 
184-32 M.L J. .S75-(1913) M.W.H. 442-16 
Ind. Gas. 218-87 M. 406. SeeFinal Pact, 1913, 
Q0|'* 1. : 

, order damanding security 

from goardian of fennlf wa#^il^ath of person 


A b a temen t — (Concluded ) . 

at whose instance order was passed— Abatement 
of order. See ACT VIII OP 1890 (OUABDIANS 
AND Wabds), JSfo. 87, 20 P.L.R. 1914. 

(4) Bait against trustee and alienee from 
trustee— Appeal by alienee— Death of trustee 
pending appeal — Appeal whether abates— Test. 
Bee OIV. PBO. CoDB (1908), No. 129, 26 M.L.J. 
687. 

(5) Givil revision petition against order refus* 
ing to review order of arrest— Death of peti* 
tioner— Bfieot— No right survives to legal repre- 
sentatives. See OlV. Pbo. Code (1908), No. 99, 
16 M.L.T. 224. 

(6) Death of defendant during pendency of 
appeal — Application for substitution of heirs 
barred — Ignorance of law no excuse— Abatement 
of appeal. See ClV. PBO. CODE (1908), No 878, 
16 P.L.R. 1914. 

(7) Decree against defendants on ground 
common to all — Appeal by all the defendants— 
Death of one of the appellants— Failure to bring 
his representative on record within 6 months— 
Partial abatement— Effect on surviving appel- 
lants. Sea OlV. PBO. CODE (1908), No. 814, 88 
P.R. 1914. 

(8) Setting aside of order as to abatement of 
appeal— Weight of plea as to ignorance of death 
of respondent— Saving of limitation— Duty of 
appellant to keep himself informed of respond- 
ent’s death. See CiV. PBQ. OODB (1908), 
No. 877, 24 Ind. Gas. 276. 

(9) Applioation to set aside abatement— 
Llmitpitioa— Effect of delay. See OlV. PBO. 
CODE (1903), No. 878, 16 M L.T. 647. • 

(10) Order direoting abatement ofsuit— Not 
a (leoree — No appeal lies^ See OlV. PBOi CODE 
(1908). No. 9, 12 A.L.J. 1113. 

(11) Suit by next friend— Abatement— Subeo- 
quent suit by minor— Not barred. See MXNM, 
No. X. (1914) M,W.N^ 740. 
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Abwabi. 

Abwa^'-^Ren^, consolidated — Husks ^ value of 
•^Cesses -^Plaintiff's conduct. 

In a kabuliat it was stated that there was 
an aDn\ial nakdi rent at Bs. 4-4-0 per bigha, 
making in all the speoihod amount of Es. 42-6* 0 
that over and above this, they (the tenants) 
would pay a cart* load of husk year after year 
till the period of the potta was at an end, and 
in case they failed to do the same they would 
pay Bs. 6 as the value thereof ; and that if they 
did not pay the said rent annually they should 
be held liable for interest at the rate specified. 
In the schedule to the kabuliat, the following 
was stated : ** Area of land, 10 high as, rate per 
bigha, Rs. 4-4 0 total rent Bs. 4 2-8 0 value of 
husk, Es. 6, annual jumma, Bs. 48*8*0.’' 

Held, that the husk was not really a part of 
the rent and was therefore an ahwab, as the 
plaintiffs in their plaint did not treat Iho husk 
as part of the rent in totalising Bs. 48-8-0 for 
they made a claim in excess of that, and as the 
cesses were not claimed or paid on the basis of 
the husks being part of the rent. Kalar Singh 
V. Mathura Prosad, 19 O.L.J. 402. 

JENKINS, C.J. and MOOKERJBB, J. 

References 16 O.L.J, 296*40 0. 806, P. 

Aeoounts. 

(1) Evidence^ Books of accounts tampered 
with’— Presumption against owner of books. 

When it is found that the account books of a 
party to the suit have been deliberately tamper- 
ed with while in bis possession, at plaoes where 
the Oourt should naturally expect to find rele- 
vant entries, the very strongest presumption 
Arises that the fabrication has been effected in 
order to destroy evidence which would tell in 
favour of the opposite party and against the 
owner of the books. Pokhar Daa v, Uttam 
Ghand, 77 P.L.B. 1914*49 P.W.R. 1914»22 
Ind. Oas. 560. 

Eattigan and beadon, jj. 

(2) Accounts, f^’Openmg of— Balance struck— 
Bhul ohuk (Errors and omissions excepted). 

The defendant, member of a partnership, at 
.' the time of the winding-up of the business, had 
batoie him a very clear and simple account, 
Bigned the balance, after having fully under- 
Bbm the contents, promised to pay in four 
'liiitatoents within a year, promised interest, 
imd ^rsed that the debts and outstandings of 
the business were to be paid and realized res- 
paotively by himself and another defendant. A 
sort of deed of release was also executed by 
eiuih party in favour of the other on the same 
day; The defendant never made any attempt 
theiaAf t(M to have those accounts overhauled or 
eutreote#: 

.# 

Held, that, notwithstanding tbp fact that, in 
striking and admitting the balance, the phrase 
bWuicmk (arthrs and omissions excepted) had 
tuedi thi dalendant 0 ^^ nut be allowed 
ii6 go behind the setHsinitttt of Adbottuts made. 


Acooaiiti-^(Conffn«ed). 

Gaya Ram v. Ghujidev Bhan, 67 P. L, R. 
1914*89 P.W.R. 1914-22 Ind. Oas. 647-66 
P.R. 1914. 

JoriksTONB and Ohbvis, jj. 

References :--29 B. 853; 10 Bom. L.B. 281, 
B. 

* •: 

(.8) Accounts, settlement of -^Certain sum 
due— Payment of vortion—Promissorflnoie 
for balance— Invalidity of the nets for want 
of proper stamp— Suit on ^original eatiee 
of action— Maintainability— Inference of 
agreement to pay. 

A and B were partners. On a settlement of 
accounts between them, it was found tbat^a 
certain sum of money was due from B to A. B 
paid a portion of the sum found due and exe- 
cuted in favour of A, % promissory note for the 
balance due. The promissory note becoming 
invalid for want of proper stamp, A sued to 
recover the amount due from B on the original 
cause of action. 

Held, that the suit is maintr.inable upon the 
original oause of action independent of the 
invalid promissory note (a). 

The previous settlement and the payment of 
a certain sum of money in pursuance of the 
settlement can ba used foi. inferring an agree- 
ment to pay the balance and that the promis- 
sory note was simply evidence of that agree- 
ment to pay. Samlnatha Pathan v. Radha- 
krishna Pathan, 15 M.L.T. 248*23 Ind. Oas. 
86. 

8ESHAGIBI AIYAB, J. 

References :-(a) 21 M. L. J. 462, D. ; 26 M. 
L. J. 19 (22), R. 

(4) Account stated— Stated account found to 
be forgery— If suit may be altered to one on 
account stated in previous year—Limita’ 
tion— Acknowledgment of liability — Letter 
saying that writer will sign after looking 
into account— Limitation Act, 1908, 8. 19. 

Whore a suit was brought on an aocouat 
stated in a particular year and not on an open 
account, and it was found that the account 
stated was a forgery, the suit oould not be 
altered to one on the account stated in the 
previous year, 

Where a letter merely says that the writer 
after looking into the aoooulbt will sign it ; 

(1) It is not an acknowledgment of liability 
bn an account stated (a). 

(2) assuming that it is an aoknowledgmetit of 
liability to pay whatever may be fbuhd doe 
when accounts have been properly taken be- 
tween the partiesi. it is not an aokaowledgment 
of liability to pay the Amount stated to be due 
in tbe hatchitta of a particular year. Bhaivo 
Prashad v. Gajadhar PvAshad, 23 Ind. Oas. 
687-19 O.W.N. 170, 

CoxB and Imam, JJ. i 

References*. — (o) 33 0, 1647 — 8 Bom. t. R, 
601-1 M.L.T, 199-2 N.L.R. 130-4 CLX 
94 - 10 0. W,N; 674-8 A.L J. 626 « 16 • 

800 - 33 LA^ 166 t ^ * 
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tLceonntB-^iOoncluded), 

(5) Findiogs in an aooou|it 6ui(i---Ffe)iminary 
4«oree— 'Final decree passed after completion of 
jtdbounts— Aopeal—Praotioe. See CiV. Pbo. 
pOl»a: (1908), No. 8, 16 Bom. L.K. 206. 

(6> Mere entry in hooka of account— Insuffi- 
oienoy to prove liability. See EVIDENCE ACT, 
No. 82 P.R. 1914. 

(7) ??Entries in account books— Vague state- 
ment of plain tifi in support of entry not sufd- 
bietit. See Evidence Act, No. 23, 47 P.Ij. 
R. 1914. 

(8) Entries in account books - Relevancy and 
weight to be attached to them. See EVIDENCE 
ACT, No. 17, (1914) M W.N. 240. 

(9) Meaning and scope of the terms ‘books,’ 
* books of account* — Difierence between private 
diary and book of account. See EVIDENCE 
ACT, No. 26, 10 N.L.R. 44. 

(10) Mutual, open aqd current account, what 
constitutes. Bee LIMITATION ACT (1908), 
No. 97, 24 Ind. Oas. 128. 

(11) Suit for money — Accounts to be examin- 
ed in order to ascertain the amount due— Juris- 
diction of Small Cause Court. See SMALL 
CAUSE SUIT, No. 1, 12 A.L.J. 230. 

Aooretion. 

(1) Accretion — Rent-free tenure — Tenure- 
holder ^ if liable to pay rent for accreted land 

Settlement of alluvial land by trespasser 
— Baiyat bona fide taking settlement^' Ejects 
ment 

A rent-free tenure-holder is liable to pay rent 
in respect of accreted land (a) . 

The principle that a tenant, who enters upon 
a land and holds under a de facto proprietor 
bona fide^ is entitled to be treated as a raiyat, 
although the de facto proprietor subsequently 
turns out to be not the real owner, is applicable 
quite as much to farm land as to alluvial accre- 
tions. Rajendra Nath Roy y. Nanda Lai 
Gnha Sircar, 19 C.Ij.J. 695»18 C.W N. 1206. 

MOOKER.TEE and Beaohcboft, jj. 

References (a) 8 C.L. J. 641, D,; 7 C. 479 ; 
11 0. 696. R. 

(2) Alluvial accretion— Settlement with one 
of the proprietors^— Pre-existing contract how 
far binds the settlement-holder— Fair rent. See 
ACT VIII OP 1885 (Bengal Tenancy;, No. 2, 
19 0.L. J.614. 

Aokaovledgment. 

(1) TJnstamped acknowledgment received in 
evideneOt if can be refected — Stamp Act, 
8. 86-Cw. Pro. Code, 1908, 0. XXVI. 
r. 10 [2)^Applicaiion by one of the parties 
to examine Commissioner -^Court, when can 
ref mo, 

A statement of acoount ran as follows : 
** Rs. 2,115 - Bnln dena mitt Kartic Sudiekam 
Sdmbat 1965. Bakalam G '' 

i&iU^hat this was an acknowledgment that 
Be. 9,14$ was due at IM date when the 


Ackno wledgmant— (Oonfinued) . 

statement was signed. Such dooumeol should 
be stamped under the provisions of the Stamp 
Act. 

An unstamped document, if accepted in evi- 
dence by the primary Court, should not, at a 
subsequent stage of the proceeding, be rejected 
by the Court. It should be treated as part of 
the evidence against the person making the 
statement. 

A Court cannot arbitrarily withhold permis- 
sion to examine a Commissioner for aooounta 
asked for by one of the parties to the suit. 

The object of the Legislature in enacting 
r. 10 (2) of 0. XXVI, Civ. Pro. Code, is to 
afford protection to the Commissioner who is a 
quasi judioial officer. Such protection is afford- 
ed on grounds of public policy, so as to make it 
impossible for either of the parties to subject 
the Commissioner to a vexatious examination. 
Sitaram v. Ramprosad Ram, 19 C.L.J. 87 
18 C.W.N. 697 ==22 Ind, Cas. 853. 

MOOKERJBB and BBACHOBOFT, JJ, 

(2) Letter saying that writer will sign after 
looking into accquot — Whether an. *Bee 
ACCOUNTS, No. 4, 23 Ind. Cas. 687. 

(3) Receiver appointed in partition or admi- 
nistration suit — Power to acknowledge debt— - 
Effect of acknowledgment. See HINDU LAW 
(JOINT Family), No. ll, 16 M.L.T. 469. 

(4) Essentials of— Aokoowledgment whether 
necessary to be addressed to person entitled to 
right. See LIMITATION ACT (1877), No. 3, 
22 Ind. Cas. 650. 

(5) Reference to mortgage debt in subsequent 
pro-note by mortgagor — Whether an aoknow- 
lodgment. Bee LIMITATION ACT (1908), 
No. 53, 16 Bom. L.R. 20, 

(6) Application for execution of decree— ^ 
Acknowledgment of liability by one of several 
judgment-debtors whether gives fresh start 
against all. See LIMITATION ACT (1908), 
No. 44, 22 Ind. Cas. 709. 

(7) Promissory note by two promisors— 
Aoknowledgment by one when binding upon 
both— Series of endorsements -r- Effect. See 
Limitation Act (1908), No. 61, (1914) M.W. 
N. 792. 

(8) Admission of barred debt is not an 
acknowledgment of the debt. See LIMITATION 
ACT (1903), No. 4, 24 Ind. Cas, 507. J" 

(9) Acknowledgments of decree debts are not 
aoknowledgments and have not the effect of 
Initiating a new period of limitation. Bee 
Limitation ACT (1908), No. 45, (19X4) M.W. 
N. 8J5. 

(10) Statement by mortgagee reooededat set- 
tlement proceedings that mortgage wls redeem* 
able — Whether an aoknowledgment, 
Mortgage (G^snbral), No. 42, 5 P.W.R. 
1914 (N.W.F,P.). 

(11) Nattukkottai ohetties— Pfaotioe of 
iog letteri wfith the uame of theiic family 
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Aokiiovledgiiieni— (Ooneltidfd). 

-rSifieolb— Such signature whetbec an * acknow- 
ledgment ’ under S. 19, Limitation Aot*— 
Acknowledgment by member of a family firm 
who 18 >l 80 the Manager of the family— Whe* 
ther binds the firm. See Nattukeottai 
OHBTTIBS, No. 1. 26 M.L.J, 631. 

AegofeaceDoe. 

Suit when may be barred by. See LIMITA- 
TION ACT (1908), No. 130, 29 P.R, 1914. 

JLeti* 

1. — Imperial acts. 

2. — Bengal ACTS. 

8.— Bombay acts. 

4.— Bubma Acts. 
fi.— 0. P. Acts. 

6. — Madras acts. 

7. — N. W. P. acts. 

8. — OuDH Acts. 

9. — PUNJAB ACTS. 

/mper/a/ Acts. 

let XIII of 1858 (Fatal Aooldents). 


Acia^iCcnUnuidh 

Act XXXY of 1858 gCiUttaoyt-ICaadttcM. 

{2} Scope of enquiry under — Suit re1atind|p 
lunatics*, property how to be brought. 
Civ.Pbo. Code (1908), No. 484, 19 C. W*Ni4||, 

Act VIII of 1859. 

Seo CIV. PRO. CODE. 

Act XIY of 1889. 

Bee Limitation act. 

Act XLV of 1860. 

See PENAL CODE. 

Act XX of 1868 (Religions Bndotrments). 

(1) \0—TempU CommiiUe’^Vaoancy--Not 
filled for over thru months-- DUtrict Judge 
ordering remaining members of the committee to 
fill up by election— Bolding of election — Appoint* 
ment of successful candidate — Order of District 
Judge approving such filling up — Illegality-^ 
Revision— Object of 8. 10. Vaiudeva Alynp v. 
The Devasthanam Committee of Negapatam, 
14 M.L.T. 864«26 M.L.J. 636«(1918) M.W. 
N. 842»21lQd. Cas, 451. See Final Part, 1918, 
Ool. 14. 


Compeaeofion, apportionment of— Adopted 
sent whether is entitled to •ohare — Widow^ 
right of — Child— Refund of price of the 
ornaments presented by deceased* s father to 
widow* 

Held, (1) that a son adopted after the death 
of the deceased is not a ** child '* of the deoeas* 
ed for the purposes of Act XllI of 1865. « 

(2) Aot XIII of 1855 was intended to com- 
pensate families for loss occasioned by death, 
through actionable wrong, of a member of the 
family. Therefore, no part of the oompeosa- 
tion was equitably claimable by the deoeased^s 
grandmother, i.s , father*s mother, the father 
being alive. The relief is granted to specified 
relations of the deceased and not to the joint 
family to which he belonged. 

(8) That the fupqral expenses and the oosts 
of recovering the compensation money should 
also he rateably borne by the claimants • 


(4) That inasmuch as the widow was the 
person most severely afieoted by her husband’s 
having regard to other oonsidera- 
ihe widow was entitled to get 2/8 of the 
l^llf^Bation money. 

^^lIlfiMlihe was made to refund the price of the 
li^pill^ts presented to her by her lather-in-law 
on death of her husband. Bill Oopal v. 
WaiiAttiniAl Amba Devi, 26 F.W.R* 19U— 


122 P.L.R. 1914»52 P.B. 1914»22 Ind. Gas. 
846. 


BATnOAN and Soott-Smith, ji. • 

JMICOVef 1S5B (LoBMy). 

tl) fiTi guardian appointed guar* 

illdn fhe Acf — Fote^r to mortgage without 

Uam Of Court Marlmiithii Udayan v. Ram* 
(1918) M.W.N^ ^«14 M.L T. 469 « 
gFXhd. Oat B79. See Finel Part, 19 Id, Ool. 10. 


(2) S. 18— Leave to sus — Sanction given to 
two — Suit by one alone— Maintainability* 

Where, under 8. 18 of Aot XX of 1863, the 
District Judge gave sanction to two individuals 
to sue for the removal of certain trustees. Held 
that one of them cannot sue alone. Yenka- 
tesha Mallia v. Bammampalli Ramayya 
Hegade, 27 M.L. J. 241. 

Bank ARAN naib and Spencer, jj. 

References 10 M. 98 ; 11 M. 146; 84 C. 587 
and 21 B, 257, R* 

Act 111 of 1865 (Carriers). 

(1) 8s* 3. 4, 8 — Muika silk of over JBs. 100 in 
value sent by steamer — Loss doing to negligence 
—Merchandise sent as luggage** and value 
and description not declarea and excess charge 
not paid — Carrier if liable in damages —Burden 
of proof of negligence* The Indian General 
Navigation and Ry. Co., Ld. v. Gopal Chan- 
dra Gain, 17 O.W.N. 970 =-19 Ind. Gas. 756-» 
41 C. SO. See Final Part, 1918, Col, 15. 

(2) B. 4. Bee No. 1, supre.* 


(8) S. 8. See No. 1, supra, 

Aot X of 1868 (Suooeision). 

(1) Not applicable to Chinese Buddhists in 
Burma. See BUDDHIST LAW (INHERIT ANCB), 
No. 5, 7 Bur. L T. 246. 

(2) S 4— Suit by husband for dissolution o! 
marriage — Beourity for wife’s costs when may 
be ordered . See COSTS, No. 8, 41 0. 963w 


(8) 8s, 35, %1— Gift to mistress and sons 
by unmarried person— I^ovUion ihM pro* 
perty shall be no eoncem of 
Illegitimte sons, wh^rineant^^ Js^^^^ 
tion io ike 

ofillegiUmatefekiidrmr 
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l,^lmperM AcH^iOmlAnmd)^ 
AotXolA865 (8ao6«ittoil)'t-tOc)n^wtjid)» 

T iFfho vfaiB uomarried gave oertain pro- 
party, to his mistroas 8 and to her aona^by him 
ia these terms : “ The property is given to S 
^ lor her life snad after her death, the sons and 
heirs Ojf me shall come in possession of the said 
propejiy. It shall be no oonoerh of mi*ne.’* 

jr#M» that (1) under 8. 87 of the Saooession 
Aet^ there must be an intimation that the 
illegitimate sons were meant, and that such an 
intimation existed in the provision that the 
property was to be no oonoern of T ; (2) the 
intention of T was that, after the death of his 
mistress, the property should go to her illegtti* 
mate sons ; and (3) the English view that a 
man is not the father of his illegitimate 
children applies also under the Succession Act, 
Udit Singh y. Amar Kuar, 'i8 Ind. Oas. 848. 
GOXB and D. OHatTBR JBE, JJ. 

References : — 30 B. 30b»8 Bom. L.B. 322, 
Rel. 

(4) S. 46 — Testamentary oapaoity'-Burden 
of proof. See WlIiL, No. 11, 20 G.L.J. 501. 

(6) S. 67 — Will — Revocation when may be 
'presumed. See WILL, No. 1, 21 Ind. Gas. 121. 

(6) 8. 87. See No, 3, supra. 

(7) B. 91. See No. 13, infra, 

(8) S. 107, illustrations— Estate on a future 
ooutingent event— Validity. Bee WILL, No. 3, 
18 0.W.N.860. 

(9) S. Ill— Rule of construction in — Legacy 
with power to sell, makes a gift, etc., in respeot 
of properties bequeathed if absolute gift to 
legatee See WILL, No. 12, 19 O.W.N.62. 

(10) Ss. Ill, 116— Bequest— Gift over if minor 

legatee do not attain full age, whether valid — 
Failure of prior bequest not as contemplated — 
Validity of gift. See WILL, No. 10, 23 Ind. 
Oas. 697. , 

(11) 8. 116. Bee No. 10, supra, 

(12) S. 187— Will of which probate has not 

been taken whether can be proved — Proper 
representation of testator’s estate where no 
probate taken. See Will, No. 7, 18 O.W.N. 
1136. ^ 

(13) $8. 187, 91— TViZl — Lepacj,— Assent— 
Acceptance^ Necessarp to complete vesting of title 
^WUl not proved-^Whether bars setting up jus- 
tertiiin defence-^Joint family— Dancing girls--’ 
Bolding f^operty jointly— Character of joint 
(icgumtion. Lakihmamma v. Ratnamma, 
26M.LJ. 666«>21 Ind. Gas. 098. See Final 
Part, 1913, Ool. 18. 

(14) 8^ 169— Letters of administiation without 
copy of Will— -Court if has jurisdiction to decide 
AS to inaqparately drawing up of letters of 
ftdminiitrilpoii. See Will, No« 6, 20 O.L.J. 

3«3-Ciw. Pro. Oo^ (1908). B, 3 
Appeal refusing 


I,— ^imperial Agi9-^(€onHn^d), ^ 

Aot X of 1869 {Sueoeielon)— (ConoludecO. 

grant of letters of administration with 
will annexed^ Court fee— Court Fees Act, 
Bch. II, Art, 17 (vi). 

An order of a District Judge, refusing to grant 
letters of administration with a copy of the 
will annexed is a decree and as such ie appeal- 
able. 

The Court-fee payable on such an appeal is 
Bs. 10 under Art. 17 (vi), Sch. II of the Court 
Fees Aot, as it is impossible to estimate the 
subject-matter in dispute at a money value* 
Miss Eva Mountstephens v. Mr* Hantev Oar- 
nett Orme, 22 Ind. Oas. 98. 

TUDBALL and RAFIQUEj JJ. 

(16) 8. 268. Bee No. 15, supra, 

(17) S. 277. Nature of inventory— Period of 
six months how to be caloulated. See COUBT 
Fees act, No. 16, (1914) M.W.N. 13. 

(18) Ss. 331, 332— Intestate professing the 
Hindu religion though he was of mixed 
parentage— Grant of letters of administration. 
See ACT V OF 1881 (PROBATE AND ADJUINIS- 
TBATION), No. 4, 7 Bur. L.T. 133. 

(19) S. 832. See No. 16, supra. 

Act XY of 1866 (^arsl Marriage and Divorce). 

(1) S. 31 — Par sis -Suit for maintenance--^ 
Suit for judicial separation — Jurisdiction 
—Suit for maintenance does not lie on the 
Original Side of the High Court, 

The Hfgh Court on its Original Side has no 
jurisdiction in a suit between a Farsi husband 
and a Parsi wife to make an order for perma- 
nent alimony unacoompanied by any order for 
judicial separation, whioh lies within the juris- 
diction of the Parsi Chief Matrimonial Court at 
Bombay. Bai Gulbai Behramsha D. Harver 
y. Behramsha D. Haryer, 16 Bom. L.B. 311 
»23 Ind. Cas. 441 » 38 B. 615. 

MACLEOD, J. 

Act lY of 1669 (Divorce). 

(1) 5. 2. els. 3, 3, 4, Ss. 4. 10. 31— Sttif for 
restitution of conjugal rights— Jurisdiction- 
Suit does not lie if the respondent is not reMmg 
within the jurisdiction or is not a Christiem^T^ 
High Courts Act (34 and 35 Ftc., e 104), 8» 

The Amended Letters Patent, tl, 35 BosiOf 
wanjt Pestonji Wadia v. Eleonora Wadfi^ lA 
Bom. L. B. 593»20 Ind. Oas. 492»88ia^ 
See Final Part, 1918, Ool. 19. 

(3) 8. 4. See No. 1, supra, 

(3) Ss. 7, ib— Principles and Bules,^ mean- 
ing gf— Civ, Pro, Code, 1908, 0.^ XVIII, 
r . 1 — Restitution ofeenj ugal rights, suU for 
—Marriage cerentony, admitted - ffeerdon 
c0nd non consent, pUeSkd— Bight to begin. 

The words principles and rules’* used in 
S. 7 of the Indian Divorce Aot refer to rules of 
guaai, substantive rather than of mere adjeoti7% - 
law (a). * 
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i^-^-^laiperlmlAcis—lOontinued)* ^ 

kc% lY af 1889 (Divorce)— (ConcZttddcZ). 

Where, ia a suit for the restitutioa of oon> 
jugal rightfi by a husband, the wife admitted 
the marriage oeremony but pleaded ooercion 
and uou-oonsent : 

Held, that, having regard to the words 
**priD0iple8 and rules " in S. 7, Divorce Act, and 
to S. 45 cf the same Act, and the O. XVIII, r. 1 
ol the Code of Civil Procedure, the right party 
to begin the case was the defendant *(&). 
TavarSammal v. Santiago, 23 Ind. Cas. 2i9 
»7Bur. L. T. 129. 

HABTNOLIi, OFFG. 0. J , and TWOMBY, J. 

Eeferences (a) 22 B. 612, F. (6) 2 S. W. 
and Tr. 6U«31 L.J. Mat. 66««6 L.T. 771, F, 

(4) 8» 10 -^Suit for dissolutio i of marriage — 
District Juige-^Referenze to the Assistant 
Judge for trial^Bombay Civil Courts Act 
(XIV of 1869;, S. 16. 

A District Judge cannot, under S. 16 of the 
Bombay Civil Courts Act, transfer to the Assist- 
ant Judge lor trial a suit for dissolution of 
marriage under the provisions of the Indian 
Divorce Act. Thomas Q. G. French v. Julia 
French, 16 Bom. L. B. 754. 

Scott, c.j., Davar and Beaman, jj. 

(6) 8. 10-^ Desertion ^Divorce ‘^Condition of 
two years not fulfilled ^Application premature. 

Eveilne Moment v. Joseph Moment, 7 L.B.B. 
37*21 Ind, Gas. 230«6 Bur. L.T. 177. See 
Filial Part, 1918, Col. 20. 

(6) S. 10. See No. 1, supra, 

(7) 8 . 21. See No. 1, supra. 

(8) S. 45. See No. 3, supra. 

Act yil of 1870. 

See COURT Fees Act. 

Aot XXI of 1870 (Hindu Wills). 

(1) S. 2 — Letters of administration without 
copy of will — Court if has jurisdiction to decide 
as to inaccarately drawing up of letters of 
administrationf * Bee WiLli, No. 6, 20 C.L J. 
148. 

(2) B. 3. See HINDU LAW (WILD), No, 2, 
36 M.L.J. 653. 

jj||i^ofl871. 

Bee LIMITATION ACT. 

of 1871 (Pensions). 

(1) B. 4— Land granted as Desai inam to 
Manager of undivided family— Presumption — 
Bait for partition — Maintainability without 
oeclidc^ under Pensions Act— Jurisdiotion of 
Otvil Courts whether ousted. See 1NABI% No. 7, 
97 618. 

(8) S. B^Inam-^Qrant to manager of Joint 
JSmdu family -^Acquisition on behalf of 
iha family— Presumption -^8uit for parti- 
tion ardmg members of the family -^No 
eeriifleatA under the Aet necessary— Civil 
OourU^Jurisdietion not ousted. 


l.—ImperM Aeiu^ContinmS). 

AotXXlihof 1871 <Pensiooi)— (Cottfinasd). . 

Where the grantee of an inam land was, at 
the timt of the devolution, the manager of ai} 
undivided Hindu family , he must be deemed to 
have taken the property for and bn behalf of \ 
the joint family (a). 

In oases of partition of the land granted as 
inam among the members of the graiitee’s 
family, the pre-requisito of hiing a oertifidats 
under the Pensions Act has no applio&tion and 
the jurisdiction of the Civil Courts is not ousted < 
by the Act (6). Desarji mlias Allamraju 
Nuojundayya v. Desarji mfias Aliamraju 
Yeokatasubbiah, 16 M.L.T. 239. 

SESHAGIRI IVEB and KUMABASAWHY 
SABTBI, JJ. 

References (a) 26 M. 339. F. (6) 7 M. 191 ; 
12 M.L.T. 641 = 23 M.L J. 697 ; 36 M. 559 ; 

1 B. 523 and 33 A. 58. F. ; 12 M. 98. D. 

(3) S^ 11. SeeCiV. PRO. CODE (1908), No.106, 
12 A.L J. 437. 

(4) 8s. 11, 12 — Applicability to alienations of 
jaghirs made before the Act— Assignment of 
land revenue whether a ‘ pension * — Canon 
of construction of Statutes. 

It is now a well recognised canon of the in- 
terpretation of Statutes that a legislative 
enactment is prospective and not retrospective 
in its operation. This rule admits of two 
exceptions (1) when the Act only afieota the 
procedure of the Court, and (2) when it appears 
clearly that the iutention of the Legislature 
was to give a retrospective effect. 

If the alienation took place before the date 
on which tha Pensions Act came into force, it 
xCannot be rendered invalid by invoking the aid „ 
of an enactment passed subsequent to the 
trausaotion. 

S. 12 of the Pensions Act which avoids an 
assignment of a pension does not contain a rule 
of procedure and the Bectii6n does not take away 
vested rights. 

The Pensions Act has not a retrospective 
operation (a). 

An assignment of a grant of land revenue is 
not prohibited by S. 12 unless such grant 
comes within the meaning bf the word ‘pension’ 
and is made for the consideration specified in 
8. 11 (d). 

A mere assignment of land revenue as such 
does not come within the protection given by 
8s. 11 and 12, unless it fulfils other require- 
ments of those sections. 

Ordinarily speaking ‘‘pension ” involves the 
idea of a fixed periodical allowance or stipend 
and if it is granted on political considerations or 
lor past services or as a compassionate allowance, 
it cannot be assigned. But a grant by Oovern- 
ment does not cease to be a pension i^i^use it 
takes the form of an assignment of lau4%yeiiue. 

An assignment of land revenue jp-l^liern^ 
ment may ur may not be a 
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Aot XXtII of 1871 {¥^MMB)-(Oondtuded): 

m^Ding of Bd. 11 and 13, and the answer to the 
^hestioh must depehd upon the faotsp! each 
case (e). 

iSeldt in fhis case, that the grant was of a 
fixed eum payable by the assigjiment^of land 
ffeven^ and was clearly made for political ser- 
vices, and the grant of the land revenue is a 
politieal pension and oomes within the protec- 
tion afforded by S. 12. Karar Hassan 
p. Mustafa Hassan, 86 P.R. 1914. 

SOOTT SMITH and ShaDI Lal, JJ. 
Eeferences :-“(o) 7 A. 886 ; 2 B. 294 ; 19 B. 
250, H. ; 6 A. 630, Diss. (b) 27 P.R. 1878 ; 67 P. 
R. 1884 ; 133 P.R. 1888, B. (c) 187 P.R. 1890 ; 
96 P.R. 1906 ; 96 P.R. 1906, R. 

(6) 8* 12. See No. 4, supra. 

Act 1 of 1872. 

See evioenob Act. 

Aot IX of 1872. 

Bee CONTEACT ACT. 

Act yill of 1873 (Canals). 

8s, 19, 20, 82 (e)"^ Agreement to sell water 
— Seller's right to sue for rent or compensation 
for use of watercourse --Public policy, Moham- 
mad Nasfr Khan v. Farid, 8 P.R. 1918 (Rev.) 
«22 Ind. Oas. 398. See Final Part, 1913, Col. 
32. 

Aot X of 1873 (Oaths). 

S. 13 — Omission to record deposition as on 
solemn oath or affirmation — Effect. See SANC- 
TION TO Prosecute, No. 7, 18C,W.N. 1323, 

Aot II of 1874 (AdrninlfttratOF-Generara). 

(1) 8s, 17i 18. 33 — Administrator’ General — 
Powers of - When administration complete 
— Sale by him for commission after the 
party attaining majority. 

The Administrator-General as administrator 
has power to deal *with everything that is 
covered by the grant without obtaining the 
special leave of the Court. 

Letters of administration apply equally to 
real property as much as to personalty. The 
administration oannot be treated as closed 
until every aot necessary for its completion has 
been done. 

Where an estate was administered by the 
Administrator-General, and the party attained 
majority, and subsequently the Administrator- 
General sold some immoveable property for 
his commission, held that the sale was valid 
and was within his powers as Administrator- 
General. P. Alwar Obetty v. P. Ghidambara 
Mttdaliar, 16 M.L.T. 231^(1914) M.W.N. 642 
»27 M.L.J. 400. 

Bankaran Naib and Bpbnobr, JJ. 

(2) See No. 1, supra. 

34, 86— Prssidswcp Towns InsoV 
■ <111 0 / 1909), 8s, 108, 109, 110. 

Ipl^. Pro. CJode {1908H 0, XX, r, 18 


i,^!mperlal AciB^iContinued), 

Aot II df iS7i (AdminlsIratbr-GotteraPiA 

— (Continued), 

— Adminisirator-General apptmUd to 
administer estate of insolveni--^In solvency 
law inapplicable^- Provisions of Adminisfra- 
tor-OeneraVs Act apply--- Agreement to pay 
money out of cheques coming into possession 
at a future date^ Creates a valid equitable 
assignment — Words essential to create 
•charge, 

0. XX, r, 13, Civ. Pro. Code, which provides 
for the administration by a Court of the pro- 
perty of a deceased person, does not apply where 
the Administrator-General has obtained letters 
of administration in respect of the estate of a 
deceased insolvent. 

There is no machinery in the law of insol- 
vency under which an insolvent estate, in res- 
pect of which letters of administration have 
been granted to the Administrator-General, oan 
be administered under that law. 

Where the estate of an insolvent vests in the 
Administrator-General under the Bnooession 
Act. he can claim no higher than the deceased 
himself, and the Administrator General has 
not the rights of either the trustee or Official 
Assignee in insolvency. 

Where an agreement used the following 
terms : 

I pay you soon after I receive cheques from 
M.R. Co. for works done and in case 1 fail to 
remit your money after 1 receive from M.R. 
Co. .... 1 am liable. 

Beld, that these words clearly indicated an 
intention to pay ** out of a speoified fund " and 
not when " funds shall come " and were opera- 
tive to create a valid equitable assignment of 
the funds when available and not a mere 
assignment of an uncertain future ohose-in- 
aotion (a). 

The words you should have a lien or charge 
over cheques or moneys received, for works done 
with your oaptial are sufficiently specific and 
definite to create a oharge on such funds when 
they come into existence (b), Kavajee 
y. Administrator-General of Madras, 22 Ind, 
Gas. 666. 

WHITE, C. J., and OUDPIBIiD, J. 

References : -(a) 61 L. J. Ch. 14»19<Jh. D. 
342 = 46 L.T. 567 - 30 W. B. 70;68 li.3‘. 
Q.B. 76 = 13 A.0.t628»60 L. T. 162 - 87 W,B^ 
613 : 10 A. 133-A.W.N. (1888) 86, F.; J&|l. 4 
C. P. 660, D. (b) 22 Oh. D. 782-62 L.J. iOh. 
686-48 L.T. 492-31 W.B. 661 ; 14 Q B. 810; 
9 A. 168-A.W.N. (1887) 16, F. 

(4) 8. 33. See No. 1, supra, * 

(5) &, 84. See No. 8, supra, ^ 

(6) 6. 35. Bee No. 3, supra, 

(7) 8a, 36, iO— Limitation— Cerlifkate issued 
by Administrator-General— Claims covered 
by certificate, if may be considered as barred. 

Although there is no provision in the Limita* 
Mpb AcM^Attiipe should oes^se to run vifon 0 
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lei ll of it7i (JLdmlDiitrator-Geiieffarf) 
“-(ConcJiided). 

claim being filed or a oertifioate being iBsned by 
the Adtninietrator-General. yet time should not 
ran against claimants who, in faith of the 
representation made to them by the Adminis- 
trator* General, do not take legal remedies 
against the estate for the reoo^ery of their dues. 

tDherefore, claims which are covered by a 
certificate issued by the Administrator-Geneial, 
containing a memorandum that all debts will 
be paid as soon as possible, are not to be oon- 
aidered as barred* 

The holders of such claims are entitled to 
share in the distribution of assets. In the 
goods of Thomas Leokie, 22 Ind. Gas. 262. 
Chowdhuri, j. 

(8) 8. 40. See No 7, supra> 
let 111 of 1875 (Harried Women*a Property). 

Ss, 2, 6^Insurance Policy — Life policy 
effected by a Hindu for the benefit of wife 
and ehildren^PoHcyt if can be availed of 
by assured* i creditor-^* Children.* 

, Per Curiam.^Q. 6 of the Married Women’s 
Property Act is not applicable to a policy of 
assurance efieoted by a Hindaior the benefit 
of his wife and children, and hence a sum 
payable under or by virtue of the policy is 
available for the payment of the debts of the 
assured (a). 

Per Richardson, J.— The extent to which 
Hindus, Mahomedans and Buddhists are 
affected or excluded, depends on the special 
clauses relating to them and not on the power 
given to the Governor- General in Council by 
8* 2 of the Married Women’s Property Act in 
regard to other communities* 

The reference to children in B. 6 of the 
Married Women's Property Act is incidental 
and the only children contemplated by that 
section are ohiidren boro of marriage of the 
kind to which the rest of the Act relates, lihani 
Dasiv. Oopal Chundra Dey, 20 G.L.J. 44 » 
18 O.W.N. 1336. 

PiiETCHER and Richardson, JJ. 

References SI B. 471, P. ; 25 M.LJ. 
approved. 

(Privy Goancil Appeals). 

ACT (1908), No. 30. 18 

1066. 

iMin of 1874 (Sohedaled Distidoti). 

/ II applied to Sonthal Pargangs. See 3QN- 
THAD JjABGANAS. No. 1, 18 O.W.N. 994. 

lot IX of 1876 (Majority). ^ 

(l)*Oivil Judge in Borar invested with un- 
limited original jurisdiction under the Hydera- 
bad Assigned Disttiota Courts Law Not 
nbmpeteht to hear applications under Guardians 
ahd Wards Act^Appointment of guardian by 
fl^ch a Oivil oires— Minority of wArd 

^ eatendad to 81 of ' Court 


i.-^tmperlml ActS’^iContinmdU 
Act IX of 1878 (MaJovlty)--(Conefu(lsd). 

of Justice' in the Majority Aot. See AOT VIH 
OF 1890 | (Guardians and Wards), No. 2, 10 
N.L.R. 161. 

(2) 8. 3— Power of High Court* to deoiere 
infant w/^rd of Court for extending minority^. 
See AOT VIll OP 1890 [GUARDIANS AND 
WARDS). No. 6, 18 O.W.N. 1089. 

Aot X of 1876 (Bombay Revenue Jarisdietlon). 

S. 6 (c)— Suit for sum payable by Inferior 
holder to superior holder-- Jurisdiction of Small 
Cause Courts. See AOT IX OP 1897 (PROVIN- 
OIAIi SMALL CAUSE COURTS), No. 16, 16 
Bom.L.R. 746, 

Act I of 1877. 

See SPECIFIC RELIEF AOT. 

Act III of 1877. 

Bee REQISTRATIO;^ ACT. 

Act xy of 1877. 

See LIMITATION AOT. 

Act XYII of 1879 (Dekkhan Agrioultaplits* 
Relief). 

(1) Ss, 2, 10- A— Agriculturist-— Definition^-- 
Status at the time liability was incurred must be 
under the Act^S. 10 A not applicable to persons 
not agriculturists, as defined-- 8. 92, Evidence 
Act. Sawantrava Fakirappa Ballarwad 
V. Giriappa Fakirappa MudraddI, 15 Bom. 
L.R. 778«21 Ind. Oas. 4 = 38 B. 18 (P.B.). 
See Final Part, 1913, Col. 25. 

(2) 8s. 3 (t^;), 10, bS— Suit for money spent on 
behalf of another — Appeal— Revision — Dis- 
irict Judge alone can entertain application 
for revision— 'First Class Subordinate Judge 
has no jurisdiction to hear appeal or rent- 
bional application. 

The plaintiff brought a suit in the Court of a 
Second Glass Subordinate Judge to recover the 
sum of Bs. 60 which be bad spent on behalf of 
the defendant, who was ad agriculturist# The 
suit was dismissed. On appeal the First Class 
Subordinate Judge with appellate powers 
reversed the decree and remanded the suit for 
trial. The defendant having appealed against 
the order of remand. 

Held, (1) that, as the su^ fell under S. 8 (t^) 
of the Dekkhan Agriculturists’ Relief Aot, no 
appeal lay from the decision of the first Court, 
under 8. 10 of the Aot. 

(2) That the First Class Subordinate Judge 
was not authorised to pass any order in revision 
under B. 53 of the Act, which could only be passed 
by the Distriot Judge. SUavam Movappa 
Nawale V. Shvl Khandoba, IS Bom. L.R. 756* 
‘ BOOTT, O.J., and HAYWARD, J. 

(8) S. 10. See No. 2, supra, 

W) 8. 10 A. See No. X, supra, . 

(6) Ss. 12, lO—Enquvry md^r 
atxon— Proof on the m 
On an enquiry andef Ss. 12 and I 
Agriaaltacists’ « BeUaf Act, the 
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L^tmperM Acts --(Con^ 

Act XVll of 1879 (DokkhAn Agrkultttrltii* 

'Bi^\\tf)-^{poniinued)* 

oXi^xaiDing the faots of a particular case, h at 
liberty to place the onus on the oreditoi. Bikh- 
' chand y. yhrhomal, 8 S.L.B. 57. 

Hayward, j.c., and Boyd, A.J.g. 
Bsference 9 B. 520, R* 

(6) S. 13. See No. 6, supra, 

(7) 8s. 15-D, 16— -Sui^ for account--- Account 
of mortgage transaction cannot he mixed up 
with account of monetary dealings. 

^ There were certain mortgage transactions 
between the parties; and later on further 
monetary dealings took place between them. 
The^defendant sued on the latter. The plaint- 
ift, an agriculturist, also instituted a suit for 
general account under the Dekkhan Agricul- 
turists’ Kelief Act and for redemption of the 
mortgaged property. The two suits were heard 
together. The trial Judge in taking the account 
made up one general account of the mortgage 
transactions and the money dealings ; and 
Hading that both the mortgage-debt and the 
monetary debt had been fully satisHed out of 
the profits recovered by the defendant, ordered 
the defendant to reconvey it to plaintifi free 
from mortgage. The defendant having appealed : 

Bcldi reversing the decree and ordering the 
two accounts to be taken separately, that the 
plaintid was not entitled to combine his claim 
for an account of the mortgage transactions 
with his claim for an aocounc of the monetary 
dealings and to import the relief to which he 
was entitled by way of redemption under 
S. 15-D of the D^'kkhan Agriculturists’ Relief 
Act into his claim for an account under 8. 16. 

A suit for account, under 8. 15-D of the 
Dekkhan Agriculturists’ Relief Act, may be 
Hied by a mortgagor agriculturist even where 
the time named for payment has not yet ex- 
pired under the mQrtgage, and he may have 
either a declaration of the amount due on the 
mortgage or he may combine a declaration of 
the amount due with a decree for redemptioa. 
This section relates purely and exclusively to 
mortgage transaotiona. 

8eotion 16 of the Act enables the plaintiS to 
sue for a general efboount of money dealings 
between him and the lender; and it enables 
him to sue for a bare declaration of the amount 
due without any relief being claimed. Laxman- 
dai Harakchand v. Baban Bhikari, 16 Bom. 
L.n. 671. 

SCOTT, O.J. and BbamaIJ, J. 

(8) 8.16. See No 7. supra. 

(9) S. Conciliator' s certificate— Exclusion 

of time in obtaining the cerlificaie'-^Mode of 
computation, 

Thaiiplatiff’s suit for possession of certain 
Uud WP Mamlaldat’s Courts Act (Bom, 
1906) was dismissed on the 28th 
^d06« He applied to a ooudiis^tor 


i*-lmpeti§IA€iM^(Oonfinned^, * 

Act XYII cf 1879 (Dekkhan AgrloalAirlctc* 

Relief)— *lConcluded), 

for a oertidoate under Chap. VI of the Dekkhan 
Agriculturists’ Belief Act, on the 24th Sep- 
tember 1909, and obtained it on the 24th 
August 1910. He filed the present suit to re- 
cover possession of the land on the 99th August 
1910. A question arose whether the suit was 
filed in time : 

Seld, that reckoning the period to be exclud- 
ed under 8. 48 of the Dekkban Agrioulturists’ 
Relief Act by days, the suit was filed out of 
time by three days, AppaJC Bhapmappa 
tlmrani v. Thalegauda Satyappa Umranl^ 
16 Bom. L.R. 661. 

SCOTT, O.J. and BBAMAN, J. 

(10) S. 48 — Abolition of the oonoiliation 
system— Time taken up in oonoiliation-— Ex- 
elusion of time. See LIMITATION, Nos. 5 and 
6, 16 Bom. L.R. 441 and 441. 

(11) S. 53. See No. 2, sitpra. 

Act XYIII of 1879 (Legal Practitioners). 

(1) 8, 14 — Practitioner having no license to 
practise in a revenue office — Misconduot— 
Commissiomr of a Division, whether ean 
report to High Court. 

D, a mukhtear, was authorized to practise in 
the Courts of Mansifs and in all Criminal 
Courts of first instance, and bad no license to 
practise in any revenue office. He was charged 
to have committed a mis^ondupt not in his 
capacity as a mukhtear practising in a revenue 
office, but as a private individual, and it came 
to light in the course of the hearing of a Ijand 
Registration appeal before the Commissioner of 
a Division in a case in which he was not a party 
but only a witness : 

Hcldt that the reference or report to the High 
Court, under 8. 14 of the Legal Practitioners 
Act, by the Commissioner of the Division, was 
ultra vires, la the matter of Dinesh Chan- 
dra Bhattaoharjee, 19 O.L.J. 110»15Cr,L.J« 
378 » 23 Ind. Gas. 746. 

OhiTTY and Tbunon, JJ. 

(2) Ss, 26, 28 — Pleader and client— Suit for 
money due for fees and litigation expenses— 
Oral agreetnenU 

A pleader sued to enforoa an alleged oral 
agreement with his client for payment at bis 
fees and incidental expenses for the ooodiiot of 
his oases: 

Held, that the agreement was not valid under 
8. 28 of the Legal Practitioners Act and oould 
not consequently be enforood. Ishan Cbandra 
V. Ram Oharan Pal, 20 C.L.J. 445. * 
MOOKBBJBB and Bbaoboroft. JJ. 

References 15 O.Ij J, 690 ; 15 0«L.^, 660, 
Appr.; (1912)1 M W. N. 524.21. 

. (8) S. 28 — Pro-note for money spent by Vahil 
on client's behalf for commissioner's fees, 
outfees, eic.—Pro^nots not filed in Court— 

Uaintaimbility Qf mt thereon^JPowor0, 
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I, ^imperial Acis^{Gai9li^u$4i» 

M BYllI 1879 (JUegat PraotUianei?^ 

•^{Concluded) » 

pan decree for sum actually due to Vakil^ 
Prchnote whether operates as an acknowledge 
went of liability-- Plea of limitation involv- 
ing mixed question of law and fact not to 
be raised for the first time in revision. 

Salt upon a pro- note executed by defendant 
in favour of a Vakil. It was found that it was 
executed for the amount of ootnmissioner’sdees, 
hulfees, eto , paid by the Vakil on the client’s 
behalf. The note, however, was not filed in 
Clourt as required by S. 28 of the Legal Practi- 
tioner’s Aot. 

Held, the fact that the note was not filed In 
Court and therefore cannot be sued on would 
not deter the plaintiff from getting a decree 
in respect of the sums actually spent by him 
and would not prevent the Court from decreeing 
the sum which was reasonably *due for fees (a), 
and there is nothing to prevent the promis- 
sory note from operating as an acknowledgment 
of liability even though it may not be sued 
upon. 

A plea of limitation, which was not raised in 
the lower Court and would involve a mixed 
question of law and fact, will not be allowed to 
be raised for the first time in revision. Natesa 
Mooppan y. K, R. Ramachandra Alyar, 27 
JI.LJ. 728. 

KUMABASAMl SASTRX, J. 

References U M. 63 ; 26 M. 278 ; 27 

M. 512, B, 

(4) 5. 28 — Confracf Act, S. 70— Suif bp 
Pleader to recover fees from client — Contract 
between parties. Mobendra Lai Biswas v. 
ikhil Chandra Pakrashi, 20 Ind. Oas. 47»20 
0,L. J. 424. See Final Part, 1913, Col. 30. 

(5) S. 28. Bee No. 2, supra, 

(6) Rule Bl— Declaration— Expectant inter- 
est— Pleader *s fee— Discretionary with Court. 

Talupula Chlnna Subbayya v. Talupula 
Pichamroa, (1918) M.W.N. 867 *=21 Ind. Cas. 
541. See Final Part, 1913, Col. 30. 

Act Xll of 1880 (Rhazi). 

Ss. 2, 4 — Bights of Khazi — Exclusive 
right to officiate as Khazi— Suit to restrain 
defendant from officiating at marriages and 
/or recovering nikka fees received by defend- 
xmty 

who was a Khazi of a certain 
place appointed by Government, instituted a 
siiiit ^S^inst the defendant to restrain him from 
oMoiating at marriages celebrated in that place 
and for the recovery of a sum which the defend- 
ant h^d received as fees for nikkas performed 
by him in violation of plaintiff’s rights. Held 
the suit was not maintainable. « 

B* 4 of the Khazi ’s Aot shows that an appoint* 
meat under thf Aot confer on the 

appedntee aBy’^ franchise or any exoltt* 
to 0^ And the i 


I.- imparipi Acfi— (Confinkedi. 

Aot Kil of 1880 (Kba8i)-*-(Coiiciudrd}» 

plaintiff has no right to restrain any person 
frdtn discharging any of the fonotiona of a 
Khazi.* 

An office which requires the holdbr to perform 
duties in oonneotion with an institution would 
ordinarily carry with it rights of an exclusive 
character, and does not interfere with the right 
possessed by all persona to cxeroise any pro- 
fession or calling they might choose to adopt. 
The object of the Kbazi’s Aot of 1880 was merely 
to appoint a person whose duty it would be to 
render certain servioes to such Muhammadans 
as may ohoose to resort to him for certain pur- 
poses, and does not confer on him any exclu- 
sive right to perform the funotions which bis 
office requires him to discharge. 

A judicial or administrative office created by 
the Sovereign confers rights and privileges of 
an exclusive obaraotert but Act XII of 1880 
expressly says that a Khazi appoiuted uuder 
the Aot is to have no judicial or administrative 
powers. 

The office of Khazi is not one created by 
the community of Muhammadans but by the 
Sovereign whose administrative power is the 
source of the Khazi’s rights. Katil Sheik 
Ummar Saheb v, Khazi Budaii Khan 8abeb, 
37 M. 228. 

SUMDARA AYTAR and SPENCER, JJ. 

References 1 B. H. C. Appx. 18 ; 13 B. 429; 
17 M.L J. 421 ; (1859) N.W.P.S.D.A, 127 ; 
(1835) 6 Ben. 8.D. A. 31, Cons. 

Act y of 1881 (Probate and Administration), 

(1) B. 4—Ezocutor applying lor probate— 
Effect. See ClV. PRO. CODE (1908), No. 378, • 
16 M.L.T. 647. 

(2) S. 4— Ezeoutor’s right to sue when begins 
—Probate not obtained before suit — Efioot. See 
Limitation act (1908), No. 93, 37 M. 176. 

(3) Ss. 4, 83— Probate proceedings— Refusal 
of probate— Suit— Res judteafa. See EVIDENCE 
Act. No. 27, 16 Bom. L.R. 5. 

(4) 8s. 23, 41 and IBO-^Successton Act, 
Ss. 331 and 332— Hindu. 

Where the intestate prSfessad the Hindu 
religion, though he was of a mixed parentage, 
held that letters of administration should issue 
under the Probate and Administration Aot and 
not under the Succession Aot. 

Though under S. 23 of the Probate and 
Administration Act, letters of administration 
should ordinarily be issued only to an heir or 
heirs, S. 41 allows exceptions to be‘ made in 
special oases. Where the intestate made a large 
settlement and appointed his wife and daughter 
to belts trustees and not his eldest son» and 
where the other heirs desired that tbelllpmther 
and sister rather than their eldest b«othai^|boiiid 
administer the estate, She Ooart 
letters wets rightly granted to ^ 
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^{Continued)* 

daugbtat of tha deoeased rather than to"" the 
eldest fion. Maung Ghit Maong ir. Hayait, 7 
^ Bar. L.T. h83»24 lud. Oas. 688. 

Offcj, C J., and YOUN^, J. 

* • 

(5) S. 24— Will— Revocation when may be 
presumed. See WILL, No. 1, 211nd. Oas. 121. 

(6) 88, 24, 25— Letters of Administration 
without copy of will— Court if has jurisdiction 
to decide as to inaccurately drawing up of 
letters of administration. Sea WILL, No. 6, 
20 0.L.J. 148. 

(7) S. 25. See No. G, supra, 

(8) 8 41. Bee No. 4, supra. 

(9) 8s. 60, 83— Citing person in probate 
proceeding whether makes him defendant. Bee 
Probate, No. l, 24 Ipd« Cas. 27. 

(10) S. 59— Grant of probate by District 
Court— Grant secured by fraud of executor — 
Application by caveator to revoke the grant dis- 
missed— Executor suing in Subordinate Court 
to recover portion of testator’s property from 
tenant— Tenant and caveator pleading forgery 
of will and fraud in the grant — Defences not 
permissible. See EVIDENCE ACT, No. 30, 16 
Bom. L.R. 459. 

( 11 ) 8, Bond^ Assignment of-^Esseniiah 

to constitute — Nature of suit under 8, 79— 
Necessary prayers. Mi Saw Me v. Hga Hyan 
Hiaing and 8ga Po Paying, U.B.R. 1913, 
2nd Qr., 174 = 21 Ind. Cas. 297. See Final 
Part, 1913, Col. 32. 

(12) 8. 83. See Nos. 3 and 9, supra, 

(13) S. 90— ‘ Person interested in the properly * 
— Creditor^ Whether he U such a ptrson— 
Unauthorised sale by administrator-- Bight 
to avoid — Hehsonable time—Besale — Bona 
fide purchaser— Effect, 

A creditor of the estate is a ' person interested 
in the property ’ and has the right, it he applies 
within a reasonable time, to avoid an unautho- 
rised sale of a part of it by an administrator (a). 

The fact that the purchaser has resold will 
not, in itself, defeat the creditor’s right, unless 
he has lost his right by unreasonable delay in 
taking action, ana the law makes no exception 
in favour of a bona fide purchaser for value, 
Ma Ne t. On Hnik, 7 L.B.R. 93 = 22 lad. Cas. 
926. 

YOUNG, J. 

Reference (u) 28 0. 446, D, 

(14) 8. 90, CL ^—Person interested in the 
property— Are Greditore interested in pro- 
p€rty7 

"Held that a creditor baa no interest in the 
'^immoveable property of bis deoeased debtor un- 
'less be has charge on that property. He has 
im loeus standi to come and object to a grant of 
'pobdte iefr lettersi unless bee objeets to the grant 
Ob ttef round that the wilhlrv^ aplv^fraod 


I*— imperial AciB—{0<mtiniicd), * 

Act Y of 1831 (Probate and Admlnlijratioii) 

— (Concluded), 

of the creditors. Ma E Me v. Ma E, 7 Bur. 
L.T. 246 = 7 L.B.R. 293. 

Ormond and Twomby, jj. 

(15) 8. 98— Nature of inventory— Period of 
six months how to be calculated. See COURT* 
PEES ACT, No. 16, (1914) M W.N. 13. 

.(16) 8. 160. Bee No. 4, supra. 

Act XXYI of 1881 (Neg. lostr aments). 

(1) Master and servant— Condition of service 
to work bn holidays — Failure to work on Sunday 
—Summary dismissal and forfeiture of wages 
—Legality— Applicability of the. See MASTER 
AND ServanjJ, No. 1, 50 P.R. 1914. 

(2) Ss. 9, 43, 118 ig)—nundi— Endorsee of 
payee— Pre^sumption of holder in due course, 
— Want of consideration between payee and 
the drawer. 

The plain tii! sued as an endorsee of a Hundi 
drawn by defendant in favour of M. The lower 
Court dismissed the suit holding that there bad 
been no consideration as between the defendant 
and M- The plaintiff having applied to the 
High Court under extraordinary jurisdioliop : 

BeU^ that the plaintiff’s suit as endorsee 
from M. was not necessarily barred by the fact 
that there had been no consideration as between 
defendant and M. 

An endorsee from the payee of a Hundi must 
be presumed, until tbe contrary is proved, to 
have been a holder in due course, that is to say, 
a holder for consideration from the payee with- 
in the meaning of 8. 9 by reason of 8. 118 (i/) 
of the N?gotiable Instruments Act. He is, 
unless the contrary is proved, unaffected by the 
failure of consideration ns between the drawee 
and tbe payee. Sakharam y. Galabohand, 
16 Bom.L R. 743. * 

BEAMAN and HAYWARD, JJ. v 

(3) Ss. 13, 118— Pro-note payable to specified 
person— Owws of proving consideration* See 
PROMISSORY Note, No. 1, 8 P*W.R. X914. ., 

(4) S. 22— Days f/ grace— Exclusion of such 
days by agreement of parties— VaMily— 
Suttfi^ed by two plaintiffs— Plaint signed 
by only one of them—Betum of plaint,— 
Period of limitation — RepreseniaCibn o/ 
plaint with the other's signature after ea^ptry 
of— Suit barred by limitation, 

Where a suit was instituted by two 'plaintiffs 
but the plaint was signed only by the second 
plaintiff, claiming to be tbe agent of the first 
plaintiff, and where the plaint was returned by 
the (]purt on the ground that it was not signed 
by tbe first plaintiff and the plaint was •^ pre- 
sented With the latter’s signatnte aft^ the 
peviod of limitation for the InatitntTon of the 
kuit was over: 

Held, per Beshagirt AiyOf/ j, (Badqsim 
Af^m^ 9^.; jnAintjff 

Eldifd attttfbrll^'ff^rlfi the in^titimolTdrahe 
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L^tmperM AcU^iContmuedh 

lot XX¥I of 1381 (Neg. Imtffimioiiti)— (C^d,)* 

sttit to file the plaint oo behalf of the first 
plaintifi and that the suit was therefore barred 
by Hmitatioo. 

Per Seshagiri Aiyar^ J.*-lt is open to the 
parties to enter into a oontraot that the provi- 
sions of 8. 22, Negotiable Instruments Act, 
relating to the days of grace shall not apply to 
them ; and it is not open to the promisee to 
insist that the defendant should be compelled 
to take advantage of the days of graco in order 
that the starting point of limitation for him 
may oommenoe on their expiry (a). 

Per Sadasiva Aiyar, J, [contra)» — ^As S. 22 
of the Negotiable Instruments Act omits in a 
marked manner the provision in S. 14 of the 
English Bills of Exchange Acf^ allowing the 
parties to oontraot that the bill ishall come to 
maturity on the date fixed in it without the 
addition of days of grace, a promissory note 
governed by the Negotiable Instruments Act 
cannot dispense with the days of grace (b), 
P.M.X. YalUappa Chetty v. 8.K. Sabraraa- 
nian Chetty, 26 M.L.J. 494=^15 M.L.T. 842:=: 
28 Ind. Cas. 481« 

Sadasiva aitab and Seshagiri aiyar, 

jj. 

References (a) 7 Moo. P.Q, 86 = 13 E. R. 
811 « 14 Jar. 268; 6 C.P.D. 194 = 135 R.R. 739 
=49 LJ.O.P. 443=28 W.R. 684 ; 14 O.B.N.S. 
876=8 L.T. (N.8.) 277, F.; 13 Moo. and W. 
452 (458) = 14 L.J. Ex. 64 = 2 Dowl and L. 
410=67 R.R. 671. R. (b) .7 Moo. P.0, 85, D. 

(6) S. 28 — Promissory note — Executant — 
Description as agent in the body of document^ 
Signature unqualified — Personal liability — 
Suit on promissory note'^Prayer in plaint for 
decree against principal or agent in alternative 
-•^Subsequent prayer for decree against latter 
peraonally as maker ^Conversion of suit — 
Amendment-- Whether allowable. R.P. Koneti 
Maioker v. data Qopala Aiyar, 25 M.L J. 
425=14 M.L.T. 414 = 21 Ind. Oas. 417 (F. B ). 
Bee Einal Fart, 1913, Ool. 35* 

(6) 8» 28 — LiMHty of majeer — Construction 
of Indian and English documents^-'Decisiens of 
Full Denches and the power of a Division Bench, 

Bri Yerrogaatl Chltma Yeokatanarayanan t. 
Kota OIrk Yonkataoarasimha, (1913) M.W.N. 
1005=14 M.L.T. 502=21 Ind. Oas. 660. See 
.Einal Part* 1918, Ool. 35. 

(t) 6s, 87, iS -- Bundi Contract Act— 
Ss. 185, 6^— Merger— Novation, J.E. Loader v. 
The Chartered IBank of India, Australia and 
Ohttta, 6 Bur. L.T. 171 = 21 Ind. Gas. 222. 
See Final Part, 1913, Ool. 36. 

(3) 8.*4St Bee Nos. 3 and 7, supra, 

{9} Si iS-^Transfer of Property Adt fiS. 128, 
180# 187 —Promissory note* making over 
o/, without endorsement, if cemstitutes valid 
^ansfer or gift—Ohose-in-aet%<mr transfer 
0f'^ife0lit^le Instruments Act, scope of. 
tChd defeudAut Ateauted a^ note id 

dter thlfcdte 


^ INDEX# 1914. H 

i,—/mp0riat Acia-^lOoniinuedU 

lot XXYI of 1681 (Keg. Instruiiieiits)-(0fi2.). 
* 

without any endorsement to an idol through its 
pujari, and having done so, died. The plaint- 
ifi. the ihehait of the idol, thereupon sued the 
petitioner lot the amount due on t^ie note. 

Eeld, that, although a promissory note to 
order m4y be transferred otherwise than by 
endorsement and delivery as contemplated by 
B. 48 of the Negotiable Instruments Act, there 
was DO legal transfer of the promissory note to 
the plaintifi or the deity whom the plaintifi 
represented either as a negotiable instrument or 
as a ohose-in-aodon under S. 130 of the Transfer 
of Property Act, nor was there a valid gift of the 
promissory note under B. 123 of the Transfer olf 
Property Act. 

That, even asadming that there was a valid 
transfer, the plaintifi was not entitled to sue 
in his own name. 

It may be generally true that a valid assign- 
ment of a negotiable instrument as an action- 
able claim gives the assignee the rights of the 
holder subject to equities, but this broad pro- 
position must bo subject at any rate to the 
qualifioation that it is true only so far as it is 
not inconsistent with the special provisions of 
the Negotiable Instruments Act. 

Per Richardson, J,— The object and purpose 
of the Negotiable Instruments Act is to legalise 
a system under which claims arising upon cer- 
tain instruments of a mercantile character 
can be treated like ordinary goods which pass 
by delivery from hand to band. But except 
within the prescribed limits such claims cannot 
be so treated. Akhoy Kumar Pal Y. Haridaa 
Bysack, 18 O.W.N. 494 = 19 C.L.J. 336-22 
Ind. Ccis. 600; 

OABNDUFP and RICHARDSON, JJ. 

(10) 8. 78— What constitutes endorsement 
foroolleotion. See PROMISSORY NOTE, No. 3, 
23 Ind Gas. 645. 

(U) S. 80— Pro-note silent about interest— 
Oral agreement as to interest if provable— De- 
fendant admitting lower rate of intorost than 
that claimed by plain tifi— Effect. See PROMIS- 
SORY NOTE, No, 7, 18 O.W.N. 1260. 

(12) 8s, 93. 94, 105, and 107— Hundi— 7te 
notice of dishonour necessary within reason- 
able time-^Indorsers— Delay of six months 
—Drawer to be co defendant— 0, I, r, 6, 
Civ, Pro, Code (1908). 

The provisions of Ss. 93, 94, 105, 106 and 107 
of Act XXVI of 1881, show that the holder of 
a Bill of Exchange or Hundi is bound to give 
notice of its dishonour at the earliest oppor* 
tuntty to all the parties whom he desires to 
make liable tbereon^ 06nge4n:Bnt]y hie neg- 
lecting to give such notice^ within* rcasboable 
time from the date of dishonour exonerates the 
! indorsers and others oonoorned espeoially where 
they are most likely to sufier damage from snob 
peAlect, as, for instance, where the drawer 
beeomes intolVent et dtlierTiisa unable to pif 
: tBent8dniit4tit>(4^r^' 
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l»-^ImperM Act$^(C(mUiimd)/ 

Aet XAYl of 1881 (Hog. loftromooti}— (02i;)« 

Drawor is a neosssary party to the case based 
on a Bundi (b). Jaggan Nath Natha Mai 
ir. Ram Dai BrIJ Das. 140 P.W.B. I9l4»243 
*P.L,R, 1914, 

RATTiaAN, J. 

Referinaes (a) 169 P.R. 1882, F, \b) 2 A. 
764, B, 

(13) S. 94, See No. 12, supra, 

(14) 8. 105. See No. ll. supra, 

(15) S. 107. See No. 12, supra, 

(16) 8. 118. See Nos. 2 and 3, supra, 

•(17) S. 120— Holder in duo course whether 
includes payee ol instrument payable to bearer. 
See ACT III OF 1905 (PAPER CURRENCY). 
No.l, U.B.R, (1914). I Qr.. p. 13. 

Act 11 of 1882. 

See Trusts act. 

Act lY of 1882. 

See Transfer of Property act. 

Act y of 1882. 

See EASEMENTS act. 

Act V of 1882 (Easements). 

S. 15 — to support — Damages-^Injunc- 
tion^ Actual damages mt necessary. Rama- 
kpishna lyep t. Seetharama Iyer, (1912) M. 
W.N. 1117 = 15 Ind. Oas. 294 = 37 M. 627. 
See Final Part, 1912, Ool. 33. 

Act Y1 of 1882 (Companies). 

(1) Appointment of a Director in contraven- 
tion of the Articles of Association — Allot- 
> ment of shares ay irregularly constituted 
Board— -Validity of— Objections as to un- 
reasonable delay in allotment of shares — 
Failure to give hotice of allotment. 

Where, in the Articles of Association of a 
Joint Stock Company *. the least number of Direc- 
tors required to form a quorum was three, and 
in case of an occasional vacancy among the 
Directors, the remaining Directors wereauthoriz- 
ed to appoint as Direotor, a properly qualifiod 
member of the Company, any appointment of 
a Direotor or Directors by only two of them is 
irregular. • 

An allotment of shares by an irregularly 
constituted Board of Directors is invalid, but if 
the Articles of Association of a Company vali- 
date an act done by a<^ /acto Director in a 
bona fide manner, the Court will uphold bis 
act. Where a person to whom shares in a 
Company were allotted by the bireoiors did not 
decline to accept them on the ground of 
unreasonable delay, he oould not raise that 
objection against his being put on the list of 
coDtribatortes when the Company went into 
liquidation* 

Wbtei t notice of allotment was nett served 
6u a pmoR to y(rhem shares were 4llotted^ he 
<ioulg iioi h8 9ut <m the lilt of ootitributoriei 


A€i8-*^lOontinued), 

Act YI of 1882 (Gompanies)-^(Ccmfini«il2). 

when the Company went into liquidation. 
Changa Mnl Y. ProYincial Bank, Ltd., 12 A.L. 
J. 667 = 36 A. 412. - . 

RafiQ and PiGGOTT, JJ. 

References : — 49 Law Times, 291 ; 23 Ch. D. 
(1883) 413 ; I Ch. D, (1898) 6 ; 2 Ch. D. (1903) 
439, R. 

(fU Shares applied for on certain conditions 
—Condition precedent— Condition not fulfilled 
—Applicant mither member nor contributory 
but creditor, Manendra Gopal Mukerjl y. 
Laohhman Prasad, 11 A.L.J. 924 = 35 A. 536 = 
21 Ind, Cas. 916. SeePinal Part, 1913, Ool. 38. 

(3) 8, i— Combination of eighteen firms — 
Not registered— Prevention of Competition- 
Object — Profits to be brought intoapool and 
distributed ,to suhscribets— Whether falls 
within 8, 4 — Suit on bond in favour of 
secretary of the combination— Maintainabi- 
lity— Companies Act, 1913, S. 2 (13). 

Where eighteen companies or firms carrying 
on dealings in cotton and possessing ginning 
factories, comprised of more than 20 persons, 
entered into a coalition or syndicate with the 
object of working the ginning factories of its 
members jointl/for the benefit of all, so as to 
present competition between them, and agreed 
that the net profits should be thrown into a 
pool or general fund and bo distributed ratoably 
among the subscribers. 

Held, that the assooiation is essentially with- 
in the purview of 8. 4 of the Gompanios Aot, 
18S2, and that, that being so, no suit can be 
maintained on a bond given by one of the 
members of the Association to the Secretary of 
the Association. 

The word ‘ persons * in S. 4, Aot VI of 1882, 
denotes individuals and does not include bodies 
of individuals whether corporations or not. 
since any such ezteuded definition would bo 
repugnant to the subject and context of the 
section. 

Held, also that the combination or assooiation 
in the present case was one which worked for 
gain (a), Akola Gin Gomblnation v. North- 
cote (Ilnnlng Factory, 10 N.L.R. 98. 

8TANYON, A.J.C, 

References:— {a) Ij.R. 8 Eq. 176; 1 Ch* D« 
699 ; 2 Oh. D. 763 ; 16 Oh. D. 247 ; 11 Ch. D. 
170 ; L.R. 10 Oh. D. 642 ; 9 Q.B.D. 256 ; 20 Oh, 
D. 137 ; 11 Q B.D. 663 ; 14 Q B.D. 879 ; 32 W. 
R. 330 ; 29 Ch. D. 1 1 46 L.T.N.S. 612; (1901) 

1 Ch. 102 ; 17 0. 786 ; 19 M. 81 ; 19 M. 200 ; 
20 M. 68 ; 29 M. 477; 13 O.W.N. 638, R. 

• 

(4) 8* 28— Agreement not to pay price of 
shares in cash— When voUd— Payment in 
tdsh—What it is— Contract to purchase 
hh&res- Its effect if it is not mdndkd 
before tbiMing up^Fraud, etc*, in pUfchaii 
mgBhamitjhAnnmnii^ 
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I. — tmperlAl Acts - (Continued), % > 

Act YFof lft82 (Compaolet)— (Oon^mtied), 

A oompany agreed to give an advance of two 
lakhs to L who purchased 500 shares of the 
Company. 

On 16th Deoember, 1901, L applied for 600 
shares and obtained an advance in the promis- 
sory notes for Bsw 1,92,500, payable in different 
times, and by a set-of! agunst his shares of a 
sum of Bs. 7 500. On 22nd December, 1908, 
the shares were allotted to him. At a stfjse- 
quent meeting of the Directors held on 28ih 
January, 1909, the advance to Dwas confirmed 
to the extent of Bit. 1,40.000 (one lakh and forty 
thousands) and promissory notes for Bs. 60,000 
(sixty thousands) were handed back and can- 
celled, and the following resolution was passed 
by the Directors. 

''In consideration of Rai Laobbman Singh 
meeting our wishes regarding extension of the 
lease and the return of Hund'ifs for Rs. 60,000 
(sixty thousands) out of Rs. 2,00,000 (two 
lakhs) advanced to him as a loan, the Directors 
agree to meet the calls in his 500 shares debit- 
ing him Rs. 7 per cent, for tbe aocommodation 
in his general account." 

But there was no written agreement between 
L, and the Company that the psice of the shares 
will not be paid in cash and filed with the Re- 
gistrar of tbe Joint Stock Companies as required 
by S. 28 of Act VI of 1882. 

Held, that an agreement that a Registered 
Company's purchased shares are not to be paid 
in cash but were to ba issued to the purchaser 
as fully paid up as part of an advance which tbe 
Company has undertaken to make, is illegal if 
it is not made in writing and filed with the 
Registrar of the Joint Stock Companies as laid 
down under S. 28 of Act VI of 1882. 

The setting-off of a debt due against future 
calls on shares can only be considered payment 
in cash if the debt be due in presenti. Bat L's 
return of promissory notes on 26th January, 
1909, is not equivalent to a payment in cash 
within the meaning of tbe said section (a*. 

Oitsrp.— Whether tbe above mentioned re- 
solution of the Company would debar them 
from suing L for money s due on the shares. 

A purchaser of shares is not allowed to avoid 
the contract on the ground of fraud or mis- 
representation, if, after allotment, he keeps 
sttonbe for a considerable time as about two 
yeats (5), 

/ Obiters,-^lt, before a contract to take shares 
18 tesoitfded, a winding-up bs commenced or a 
oonoech ceases to be a going concern, tha share- 
boldd^ can no longer be relieved but will be 
iiAbie to a contributory. 


V Where a bebtioh of an Indian Act is taken 
ssfbdtim from an Act of Farliament/ tbe 



L^lmperlat AGts---{Cont^imd), 

Aet Yl of 1862 (Companies)— (Conttnuedl). 

Liquidators of the Indastrial East Company, 
Ltd„102P.W.R. 19U«20l P.Ij.R. 19U. 
ScStt-Smith and Shadi Lal, jj. 

References (o) L B. 7 Ch. D/ 633 ; 41 Ch.* 
D. 159.^D. (6) C A. 1060 of 1912, F. 

(5) S. 77 — Articles not valid — Povnr to 
borrow conferred on the managing ogmts 
•—Ratification by the share- holders— Effect 
of ratification — Estoppel — Contract Act, 
S. 237. 

The respondent-Company registered its Me- 
morandum of Aesooiatiofi without the Articles. 
At a subsequent Meeting of the Compatfy, 
Articles of Association were adopted giving the 
^lanaging Agents power to borrow money for 
the Company, but it turned out that they were 
not regular. Tbe Company, however, treated 
them as regular and acted upon them and pub- 
lished them for the information of tbe general 
public. Held, that the said articles having 
neither been registered along with the Memo- 
randum of Association, nor passed in the 
manner provided by law, oould not take efieot 
as the Articles of Association so as to replace 
the general provisions of the Act. But the 
share-holders, having acted upon them for a 
long time and having put them forward as 
embodying the rules and regulations of the 
Company, oould not set up the invalidity of 
the said articles. KunJ Kishor y. Porter, 
12 A.L.J. 763«36 A 416=»24 Ind. Oas. 29. 
RafiQ and PiGGOTT, JJ. 

(6) S. 12B— Company— Compulsory winding 
up order — Petition by share-holders — 
Grounds on which petition should be based 
—Court's duty to entertain application— 
Discretion of the Court 

In 3. 128, Companies Act, 7882, the first four 
grounds (a) to (d) for winding up a Company are 
specific, and any other ground alleged under (^^) 
must be of a like nature W) those given under 
headings (a) to (d). 

Where a petition for winding up a Company 
compulsorily makes allegation relating to tbe 
internal management or rather mismanagement 
of the Company's affairs, tbe matter is not one 
that would call for inletferenbe by the OoHirt, 
but is one for the share-hblders themselves to 
deal with. 

There is no obligation whatever on the Ootift 
to admit a petition for winding up a Company 
merely because it is presented. In the first 
place, it must allege facts which, if proved, 
would justify an order for winding up a Oom- 
pany, and theretcre perusal is necessary But 
even if a petition does allege such facts, then the 
Judge has a discretion, since the admission of 
the petition must inevitably damage the credit 
of the Company oonoerned, to icoaslier whether 
it really is a bona fide one. . ' ' 

‘ A petition by a shareholder to 
Comj^ny stande on a differedt^obtitig tn*aMff‘ 
tier hy w Ir ihonld He 
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Act^-^iContimedi. 

Aofc ¥1 of 1882 (Campanl«|^^(Oon/in^4). 

Borutioissed on presentation. The nsual ground 
for a oreditor’a petition would be that the rea- 
pendent Company is unable to pay Its debts 

* and in suohia oase the Company must pay the 
debt or suWit to a winding up order. A 
shareholder's petition must, as^ geneiral rule, 
allege one of the grounds under headings (a). 
(6). (c) and (d) or any grounds which the Court 
is satisfied is of alike nature to those in S. 128, 
and if any of those grounds are alleged, there 

« is little doubt that the Court will, under 
ordinary oiroumstanoes, admit the petition. If 
any other grounds are alleged the petition does 
EK>t satisfy the requirements of the Aet. 

There is nothing in the Indian Companies Act 
or rules framed thereunder, whioh deprives the 
Court of the discretion whioh it has in every 
oase. so that the Court may, if it thinks fit, 
refuse to admit a petition, or, as an alternative 
course, give the Company oonoerned notice 
that a petition has been presented, so that it may 
take proceedings to restrain the petitioner 
from prooeeding with his petition. //i re The 
Pioneer Bank, Ltd. ; In re Chainrai 
Veleram, 16 Bom. L.U. 508. 

MAOIiEOD, J. 

(7) 8s, 128, 129 — Company — Compulsory 
winding up ^Petition by creditor » 

A creditor of a joint stock company by assign- 
ment demanded payment of l|is moneys. The 
Company declined to pay on the ground that 
the demand was in respect of a claim which the 
Company honestly believed to be a fraudulent 
claim and unsustainable at law. The creditor 
thereupon applied to the Court to wind up the 
affairs of the Company. It was not alleged that 

* the Company was not able to pay his claim in 
full. The lower Court having rejected his 
application, he appealed : Held^ that the appli- 
cation was rightly dismissed, lor the creditor's 
object seemed to be to bring the pressure of 
insolvency proceedings to bear upon the Com- 
pany in order to make it pay cheaply and 
expeditiously a heavy debt which it desired to 
dispute in the Civil Court. 

A Company can be wound up. on the petition 
of a creditor, only if it is unable to pay its just 
debts, The inability is indicated by its neglect 
to pay after proper demand made and the lapse 
of three weeks. Such neglect must be judged 
by the facts of each particular oase. Where the 
defence is that the debt is disputed, all that the 
Court has first to see is whether that dispute is 
on the face of it genuine or merely a cloak of 
the Company's real inability to pay just debts. 
TuUldas Lallubhai y. Thd BharatkhaDd 
Cotton Mills Co., Ltd., 16 Bom. L B, 692. 
Beaman and Haywaed, jj. 

(8) 8a. 128. 131. 144. 140, 146 and 169— 
Petition by creditors to wind up the Bank^ 
Appointment of provisional official liquidat ir, 
^eofles Bnnk y. Naraln Dae, 206 P. W.B. 
1918-887 P.L.R. 1913-81 P.R, 1914-21 Ind. 
Caa. 577. See Pinal Part, 1913| Ool. 40. j 


l.^tmperM A<y/s--(Con/inned), * 

Act ¥1 of 1888 (Cowpaniee) ’^(CxmtinuSd). 

(9) S. 129. See No. 7, supra. 

(10) S, 131. See No* 8, supra. 

(11) S. 140. See No. 8. supra. 

(12) S. 144, See No. 8, supra^ 

(13) S. 145. See No. 8, supra. 

(14) 8 . --Contributory ^Shares — Liabi- 
lity of purchaser. 

The appellant admitted he had originally 
agreed to purchase 70 shares in the Company 
under liquidation, but objected to his name 
being included in the list of contributories on 
the grounds (1) that he was induced by false and 
fraudulent misrepresent it ion to purchase the 
said shares (i) inasmuch as the prospectus 
whioh had been sent to him contained the 
names of some highly respectable gentlemen 
as Directors of the Company, (it) that in the 
notice which appeared in a newspaper calling 
for applications for a post of manager it was 
stated that the manager would have the con- 
trol of a large body of men and that it was 
suggested that the company was on a good 
sound financial position, (2) that subsequently 
the Company had agreed to substitute 28 fully 
paid up shares lieu of 70 shares above re- 
ferred to, (8) that the applicant's shares had 
been pledged with the Company and therefore 
the Company and not the applicant must be 
regarded as the real owner of the shares and 
liable thereon and (4) that the persons pri- 
marily liable to the creditors of the Company 
wore the late Directors, and that, until every 
effort had been made to recover from the 
latter, the share holders could not be held 
respoQsibla. 

Held, that the objections were untenable, for 

(1) it was not proved that the applicant took 
shares in tbo Company upon the faith of 
alleged representatious made to him ; that, 
even if the applicant had been deceived into 
taking the shares, be was not entitled in the 
circumstances of the present case to avoid the 
oontiacli whioh be made with the Company, as 
even upon his own allegations he must have 
known very shortly after his appointment as 
manager of the Company that fraud had been 
practised upon him and he did nothing to 
repudiate his liability till the Company was 
ordered to be wound up ; 

(2) the applicant was not freed from liability 

on the ground that the Managing Director bad 
written to him ' X will see what you have paid 
up and arrange to give you fully piid>up shares 
for the same and transfer your liabilities on the 
remaining shares,* as the promise contained 
was a purely personal one ; * 

(3) that the legal owner of the shares being 
the applicant and not the Company, ho was 
liable as a contributory ; 

(4) that the proposition No. 4 was startling 
in its novelty and no authority was cited 
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THE CUBBBMI 

L^tmperlMi Avis--lOontinu$^)» 

Act Yf of 1882 (Conipanl6a)-^(Oon^i?t«^). 

sapporii of it*. Mr. Mister West v. Lala Beni 
Pershad, lea P.Ii.R. 19U«69 P.B, 19U«113 
P.W.R, 19U = 24 Ind. Oas. 236. 

RattIGAN and BEADON, JJ. 

(16) S. I5°j—Liquida(i(m--Oosisofliquida^ 
tion-^Qround rent due under a lease which 
gave charge for arrears of rent on buildings 
to be erected on land — Rent forms charge on 
building 3-^ Rent to be paid up in priority of 
unsecured creditors. 

The promoters of a Company took a lease at 
a plot of land on oondition that» if the leasees 
did not pay arrears of rent within one month, 
the landlords might recover the arrears with 
interest from the bailding or buildings which 
may have been erected on the lands.*' The 
buildings were later on erected. No rent was 
paid under the lease from the 12th April 1910. 
An application was made on the 28tb July 1911 
to wind up the affairs of the Company. The 
Company was ordered to be wound up and the 
buildings and plant were sold on the 12th 
February 1918. The landlords claimed in the 
liquidation proceedings that the amount of 
rent due to them from 12th April 1910 to the 
12th February 1913 should be paid out of the 
sale proceeds of the mill buildings in priority 
to the claims of unsecured creditors. The lower 
Court gave priority under 8.158, Companies Act, 
to the amount of rent which accrued due from 
the 28th July 1911 to the Pith February 1913; 
and ranked the claim as to the balance of rent 
which accrued due from the 12th April 1910 to 
the 28th July 1911 as an ordinary claim. The 
landlords having appealed : 

Held, (1) that under the lease a charge was 
in equity created for unpaid rent upon the 
buildings when they came into ezistence ; 

(2) that in equity the charge gave a right of 
priority to the landlords over unsecured 
creditors of the Company in a winding up pro- 
ceeding. Keshavlal Hiralal y. Oirdharlal 
UttamFam Flkfekb, 16 Bom L.R 643. 

SCOTT, C j. and BATCHELOR, J. 

(16) 8, 169— 2'kree weeks* notice-- Appellants* 
duty to be prompt- 

An appellant who desires to contest an order, 
passed under the Companies Act must act with 
promptitude and satisfy the Court th^ he has 
himself done everything to comply with the 
stdot provisions of S. 169 of the Act. Dewan 
Aa^aii Hath y. Badhawa Singh, 100 P.L.B. 
1914«22 Ind. Gas. 795«68 P.R. 1914. 
BAiliaAN and Bbadon, JJ. 

• 

UT) 5. 169— Appeal from order of District 
Couri'-^To which Court lies— Whether further 
appeal lies— Material irregularity — Bsvflicn. 

Baaheihar Mash y. Kanhaiya Lai, 84 P. B. 
1913»46 P.Ii R. 1914 « 22 Ind Oas. 250, Bee 
Final Part^ 1913, OoL 41. 

*^^(18) S. l89. See No, 8, supr^a. 


INDEX, 1914, 88* 

l.^-imperlBiAcia— (Continued)* 

Act Y1 of 1882 (Qofapwlen)— (Concluded), 

(19) 8- 214—15 auditor an officer of the Com- 
pany— Do facto officers of the Company- 

Where the shareholders of a Bafk assembled, 
in general meeting appointed the appellants as 
auditors in theftmauner prescribed in the Articles 
of Association, and where in pursuance of that 
appointment they entered upon and carried on 
the duties of auditors of the Bank. 

Held, that the appellants became de jure 
officers of the Bank. 

On a contention there was not a properly 
qualified quorum at the said genei^al meeting, 
and that consequently, though the appellants 
acted as auditors, they were not properly 
appointed. 

Held (by Ormond, J., Twomey, J,, dissenting) 
that, if the shareholders at that meeting were 
unable to appoint an auditor owing to want of 
a quorum, there would be a casual vacancy of 
the offioe, and the Directors present might be 
taken to have duly filed it under Art 11 of the 
Company’s rules. Stuart Smith and Allen v. 
Official Liquidator, Bank of Burma, 7 Bur. 
L.T. 230 =*24 Ind. Cas 431. 

ORMOKD and TWOMBY, JJ. 

(20) 8. 242 — Suit against registered Company 
dismissed after Company* s liquidation— 
Effect of such dismissal— Boa judicata. 

A suit against A registered Company was dis- 
missed after the Company went into liquida- 
tion : 

Held, that the dismissal of the suit did not 
bar the maintenance of the claim before the 
Official Liquidator. Pearey Lai v. W* K. 
Porter, 24 Ind. Cas. 99. 

RAriQUB and PiGQOTT, JJ. 

Act XIY of 1882. 

See OIV. Pro. CODE. 

Act XY of 1882 (PresVdenoy Small Cause 
Courts), 

(1) Ss. 6, 41, Oh. VII— Dismissal of appli- 
cation under Oh. YII— Inteiferenoe in revision 
when justifiable— Appeal from order of single 
Judge of High Court interfering in revision 
whether lies— Jurisdictionc of High Court over 
Presidenoy Small Cause Courts. Bee LETTERS 
Patent (Calcutta), No. 4, 4i 0. 828, 

(2) S. 88. See No. 5, infra, 

(3) 6. 41— Exercise of power aoder— Condi- 
tions of such exatoise— Failure to comply with 
— Effect— No jurisdiction— Revision by High 
Court. See Clf PRO. CODE (1908). No. 177, 
26M.L J. 467. 

(4) S. 41. See No. 1, supra. 

(6) 8$. 69, Z6— Small Cause Court— Two or 
more Judges sitting together under 8. 89— 
Reference to the High Court— Power to make- 

Lodd GoYliidass Kvistba Daas v, Bhkiisaiii 
Bhai, 14 M.L.T. 810««2l lad, Oas. 808, Bee 
Final Fart. 1948, Od, 49. 
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-^imperial Acts-^iOontintied). 
kct II of 1886 (lnoome-Ttfx)« 

Executor if liable to pay income-tax for 
income of estate — Suit for dedarcAion that 
such ingome is not liable to be taxed, if lies 
— Contract Act, S, 72 — Payment under 
coercion---Jurisd%ction of Collector Ao deter • 
mine who is chargeable with tax. 

The executor to an estate brought a suit 
against the Secretary of State for India in 
Oouooil for a deolaratiou that as executor he 
was not liable to pay any income-tax in respect 
of any income of the estate and that the Collec- 
tor in realising the sums paid to him acted 
without jurisdiction. 

Held — that to succeed in this suit it was 
incumbent on the plaintiff to show that the 
payment had been made by him under coercion; 
and assuming that there was coercion within 
the meaning of S. 72 of the Contract Act, the 
suit did not lie. 

That income accruing to an executor under 
the will of a testator is liable to be taxed within 
the meaning of the Income-tax Act. Apart 
from the exemption provided in the Act in 
favour of persons whose income does not reach 
a certain amount, there is no personal exemp- 
tion of which an executor as such could take 
advantage. 

That in determining that the plaintiff was a 
person chargeable with income-tax, the Collec- 
tor acted within the limit of his jurisdiction. 
A. H. Forbes y. The Secretary of State for 
India in Council, VJ C.W N. 188. 

Jenkins, o.j., and N.R. Chattebjba. J. 

Act yil of 1887 (Suits Valuation). 

(1) S$, 3, 4 and r. VI — Suit for declaration 
relating to occupancy land or interest in 
occupancy land — Jurisdiction — Valuation, 

A suit which is one for declaration and 
relates to occupancy land or interest in occU' 
panoy land is clearly covered by S. 4 of the 
Suits Valuation Act, which must be read with 
the rules framed under the provisions of S. 3 
to determine the value for purposes of jurisdic- 
tion. Therefore the value of a suit brought by 
the oooupanoy tenants of certain lands for a 
deolaration that t||e landlords are not entitled 
to recover from them by way of rent more than 
1/ 16th share of the produce, known as lichh, 
is, for purposes of jurisdiction, clearly 15 times 
the land revenue. Jamal v. Qadir Baksh, 54 
P. R. 1914«»2S8 P.L.R. 19]4«163 P.W.R. 
1914. 

JOHNSTONE and SHAH^DIN, JJ. 

(2) S, S-Suit falling under 8, 7 (Cl, XI), 
Court-fees Act — Valuation for purposes of 
Court- fees and jurisdiction— • 8. 14, Madras 
Civil Courts Act (lit of 1873). 

In the case of suits falling under S. 7 (01. XI). 
Coart-leeB Act, the valuation ie the same for 
purposes of Court fees and jurisdiotion. There 
is uoihing to indicate that S« 6 of the Suits 
Valuation Act should be idbd subject to the 


i, ’^imperial Acis-^lConiinued), ^ 

Act Yll of 1887 (Suits Yaiuation)-(Confd.), 

provisions of 8* 14, Madras Civil Courts Act. 
Yannavalli Beshaglri Row y. NurayauA- 
Bwami,Naidu. 26 M.LJ. 573-‘24Ind. Cas. 874. 

AYLING, J. 

(3) S. S— Valuation of suits for cuncellaUon 
of bond. 

Under S. 8 of the Suits Valuation Act, in 
suits for the oancellation and return of a bond 
the valuation as determinable for the computa- 
tion of the Court-fee and that for the purposes 
of jurisdiction should be the same. Krishita 
Mallap y. The Secretary of State for India in 
Council, (19X4) MW.U. 767^16 M.L.T. 616. 

Wallis and ayling, jj. 

(4) S. 8— Suit for establishing right as ooou- 
panoy raiyat and for recovering poBseesioa 
thereof*— Valuation — Jurisdiotion. See ACT 
XII OF 1887 (Bengal, n.w.p. and Assam 
Civil Courts), No. 4, 23Ind. Cas. 964. 

(5) 8. 8— Suit for recovery of immoveable 
property from tenant — Court fee — Valuation- 
Appeal. See ACT II OF 1901 (AGRA TENANCY), 
No. 21, 12 A.L.J. 983. 

(6) S. 8— Sdit asking Court to administer 
the estate of h deceased person and give plain- 
tiff his share therein— -Nature of suit — Whether 
suit * for account ’ — Valuation for purposes of 
jurisdiction. See COURT FEES ACT, No. 7, 
100 P.R. 1914. 

(7) S. 8— Meaning of * Consequential relief ’ 
— Suit for deolaration that plaintiff was mem« 
her of Committee of maDagement<^Ooo8equen- 
tial relief not warranted by averments in plaint 
—Suit incapable of valuation— Cognizance of 
plaintiff’s valuation of relief sought when ac- 
ceptable. See COURT FEES ACT, No. 5, 24 
Ind. Cas. 316. 

(8) 8, 11, application of — Wrong valuation 
put upon plaint— Court competent to try 
suit as valued by plaintiff — Suit beyond 
jurisdiction according to correct valuation— 
Trial of suit after extension of Courts 
pecuniary jurisdiction. 

The provisions of S. 11 of the Suits Valuation 
Act apply even if the plaintiff designedly exag- 
gerates or understates the value of his claim iqr 
the purposes of choosing bis own forum . (a). 

In a case the defendant pleaded that the 
plaintiff had undervalued bis claim and that 
the suit was really beyond the Court’s jurisdic- 
tion- It was found that the actual valuation 
was beyond the jurisdictiou. Subsequently, 
the ^Jourt’s jurisdietion was raised and thus it 
became competent to try the suit even* accord-, 
ing to the actual valuation. The Court tried 
ahd decided the suit. It was contended that 
the trial was bad for want of jurisdiction : 

Held, that, in the absence of anythin|( ia 
show that the disposal of tbe suit on its 
was prejudicially affected, the trial was 
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t.—fmperlMtActs—(OotUim 0 d). 

Aet Yh of 1887 (8ui(t Yalnotioa)— (CoKcid.). 

view of the provieione of S. 11 of the Suite 
Valuation Aot. Muhammad Sharafat Ollah v. 
Hlra l2al, ai Ind. Oae. 69. 

PIQOOT, J.O. 

B</erence:-(a) 24 0. 661-1 O.W.N. 666. 

; JRe 

(9) S. 11— Error in valuation— Disposal of 
suit on the merits not prejudicially affeotA — 
Duty of Appellate Court— Order returning plaint 
for presentation to proper Court— Legality — 
Appeal. See CiV. PbO, CODE (1908), No. 163. 

12 A.L.J. 21. 

lot IX of 1887 (Pfovl. S.C. Goorts). 

(1) $8, 16 and 28— Pouter of Court to ' pass 
order-^Practiee, 

The effect of an order under 8. 23 of the Aot 
is to remove any bar which might otherwise 
exist by reason of the provisions of S. 16 of the 
Act to a trial of the suit by a Court of ordinary 
Civil jurisdiction. 

The Judge of a Court of Small Causes has a 
discretion to return a plaint under the provi- 
sions of 8 23 of the Aot on a finding that the 
relief claimed by the plaintiff ^ would depend 
upon proof or disproof of title, which a Court 
of Small Causes could not finally determine. 
The Court acting under that section should 
frame the order so as to put this point beyond 
doubt, because certain legal consequences 
follow from that order which do not follow 
an order merely holding that the Small Cause 
Court has no jurisdiction. Muhammad Abdul 
Ohafar Khan y. Ookal Prasad, 12 A.L.J. 881. 
PIGGOT, J. 

(2) 8* 23 — Suit for rent^Denial of plaintiffs' 
right and title to sue as trustees — Questions 
that cannot he decided by Small Cause 
Court — Proof or disproof of title to immove- 
able property ^Return of plaint for presen- 
tation to proper Court — Validity. 

In a suit for rent by the trustees of a temple, 
the defendant denied the plaintiffs’ title to the 
kudivaram tight in the land and contended 
that the Revenue Courts alone had jurisdiction 
to try the suit ; the defendant also denied the 
plaintiffs' right to sue as trustees. The Small 
Cause Court returned the plaint for presenta- 
tion to proper Court. |i 

Beld that the order returning the plaint was 
proper. 

Beld also that the * relief claimed ’ cannot be 
granted by the Small Cause Court without 
deoidiog the question of the plaintiffs’ title to 
the kudivaram, and that the deoision as to the 
grant of the relief depended upon the proof or 
^disproof of a title to immoveable property*’ 
within the meauing of the words of S. 23, Aot 
IX of 1887. , 

Beld also that the title bf the plaintiffs as 
is one wbioh the Small Cause Oonrt 


iINDBX, 1914. 

I.— Imperial Acts -^{Continued), 

Aot IX of 1887 (ProYl. S.O. Coartt)--^(Otfi.). 

cannot finally determine. R.M.P.8. Muthlah 
Chettiai* y. Athlnamulagl, 16 M.L.T. 214 » 
26 M.L.J. 225-22 Ind. Cas. 799. 

Badasiva Iyer and Tyabji,* jj. 

(3) 23— of plaint for presentation to 
proper CivitOourt^-^Title to immoveable property 
’--Refusal by Civil Court to entertain plaint — 
Jurisdiction. Chandep Radan Keep v. Sbeo> 
dhar Prasad, 18 Ind. Cas. 826-18 C.W.N, 
380. See Final Part, 1913, Col. 44. 

(4) 8. 23— instituted in Small Cause 
Court — Transfer of case to the file of Civil 
Court where the same Judge presides over both 
Courts. Harl Balu v. Oanpatrao, 15 Bom. L. 
R. 1036-21 Ind. Cas. 832-38 B.I90. See 
Pinal Part, 1913, Col. 45. 

(5) S. 23. Bee No. 1, supra. 

(6) 8, 25 — Revision — Munsif not invested 
with Small Cause Court jurisdiction trying 
a case as such Court— Irregularity prejudi- 
cial to the applicant Jor revision. 

A suit was filed in the Court of a Munsif who 
was invested with the jurisdiction of a Judge 
of the Court of Small Causes* Before he could 
hear the case and record any evidence, that 
officer was transferred. His successor was not 
invested with suoh powers. He, however, tried 
it as a Court of Small Causes and the order 
which he passed was in the form of a Small 
Cause Court decree. 

Held, that the Munsif exercised a jurisdiction 
which was not vested in him, that an irregu- 
larity was committed which prejudiced the ap- 
plicant and that the order was liable to be set 
aside in revision. Shiam Behari Lai v. Kali, 
13 A.L.J. 109-22 Ind. Cas. 909. 

Knox, j. 

(7) S.\^6— Practice— Civil revision— Evidence 
— Rtview of— Finding of fact, interference 
with— Master and sermnt— Principal and 
agent 

Case in wbioh the High Court acting under 
8. 25, Provincial Small Cause Courts Aot, oou- 
sidered the evidence, admitted an affidavit to 
explain the deposition of a witness recorded by 
the Judge below and reversed a finding of fact 
arrived at by him. * 

Where a servant of the plaintiff conveys an 
order for work to be done to the plaintiff under 
instructions ^ from the defendant, the latter is 
liable to pay^for the work after it has been done, 
Rebeooa Stewart y. Debt Prasad, 13 A.L.J. 
271. 

Tudball, j. 

(8) 8. 25— Revision — Small Cause Court as- 
suming facts without evidence— hot receit;- 
ing written pleas— Bouse fallen in earth- 
quake — Non-liabtlity of tenant for its rent 

Held, that the judgruent of a Court of Small 
pauses is liable to be set aside on revision 
under S. 25 of Act IX * of 1887, if it (1) assumes 
the existence of some facts ; (2) refuaas to 
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i.-^lmperM AciM-^iContinued). 

kct IX of 1887 (Provl. S.Ch Coorti)— (0/(1 ). 

reoeive and consider the pleas oi the defend* 
ants ; and (3) omits to decide all material 
• points in dispute. 

Beldi also, that a tenant cannot be made 
liable for the rent of the house let to LHm, if it 
falls on account of earthquake anP rain, i.e., 
through no fault of tbe lessee. Pir Bakhih Y, 
Hira Lai, 54 P.W.B. ]914»146 P.L.R. 1914. 
Soott-Smith, j, 

(9) 8, 25 --Revision — Finding of fact on 
meagre evidence— Surety, 

• 

Held, that, a finding of fact based practically 
on no evidence by a Small Cause Court is liable 
to be set aside on revision under S. 95 of Act 
IX of 1887. A mere entry of a person’s dame 
as surety in the creditor’s and broker’s book, 
in the face of his fiat denial on second appeal, 
is of DO or little value. Bodha Mai v. Firm of 
Ram Rakha Mai and Sham Das, 70 P.W.B. 
1914 173 P.L.B. 1914 » 94 Ind. Cas. 883. 

JOHNSTONE, J. 

(10) S. 26— “Decided,” meaning of. 

The word ** decided ** in 8. 26 of the Provin- 
cial Small Cause Courts Act does not mean 
“decided on the merits.” It simply means 
“ disposed of,” and the High Court’s power to 
interfere is not restricted only to cases where 
there is a decision on the merits. Rama- 
nathan Chetty v Maruthappa Rone, 16 M.L. 
T. 602-25 Ind. Cas. 643. 

Seshagiei aiyar, j. 

References : — 10 Ind. Cas. 8*»16 C.W.N 666 
-14C.LJ. 118, F.;llnd. Cas. 288-13 C.W. 
N. 403, Dies, 

(11) 8. 25— Sait tried under the Aot— Revi- 
sion— Ss. 84, 86, Reg. VII of 1901 (N.W.F.P. 
Law and Justice) — Court-fees, See COURT 
FEES ACT, No. 19. 3 P.W.B. 1914 (N. W. F. 
P.). 

(11-a) Ar,i, 3 * Act purporting to he done,* 
meaning of — Failure by defendant— [Govern- 
ment) to carry out a contract — Suit by plain- 
tiff for money due under contract— Whether of 
Small Cause nature Second— appeal. The 
Secretary of Stato for India v, AylavaJJula 
Ramabrahmam, 12 M L.T. 999- (1912) M.W. 
N. 954-23 M.L.J. 732 = 16 Ind. Cas. 400=37 
M. 633. See Final Part, 1912, Col. 41. 

(12) Sch. II, Art, 8— Suit for recovery of rent 
{other than house rent) if a suit of Small 
Cause Court natureSeeond appeal— Civ, 
Pro, Code (1908), S. 102, i/ a bar— Reve- 
nue Sale Law [Act XI of 1859|, 8, 37, 
Cl (i), scope of- Garden, not in existence, 
whether protected— Sale for arrears of re- 
venue, effect of— Incumbrances, void or 
voidable — Option to annul, how to be indi- 
cated— Formal written notice, if essential— 
Sufficient notice, what constitutes. 

A suit for rdoovery of rent (other than houde 
vent) la not a suit of the naturd cognizible by ^ 


i,— fmperimi AeU— (Continued). 

Act IX of 1887 (ProYl. 8.0. Courts)— (Ofd.h 

Court of Small Causes ; and 8. 102 of the Code 
of Civil Procedure is no bar to a second appeal 
to the High Court in suoh a suit (a). 

8. 87, ol. (4) of Aot XI of 1859 contemplates 
improvements or virorks of a permanent oharao* 
ter; and they are protected irrespective of 
whether the lease was or was not given for the 
purnose of the work in question. But to afford 
protection the work must still be in existence 
or the land be used for the purpose of the work. 

Where an under-tenure was claimed to be 
protected under 8. 37, ol. (4) of Aot XI of 1859 
on the ground that the land was garden land, 
and it was found that the land oeased to be a 
garden about a quarter of century ago, and 
tenants were settled on the land since then : 

Held, that the fact that there was onoe a 
garden on the land would not protect it. 

The effect of a sale for arrears of revenue ie 
not ipso facto to avoid under- tenures ; the pur- 
ohsser has the option of avoiding them or keep- 
ing them intact. No partioular method of 
expressing an intention to annul an under?' 
tenure is necessary, but any uneqnivooal aot is 
sufiioient which indicates the intention to 
annul, and whloh brings that intention to the 
knowledge of the under-tenure-holder (6) : 

Institution of rent suits by the auction pnr- 
ohaser, and collection of rents by him from a 
large number of tenants amounting to obtain- 
ing possession of the estate through them, by 
executing decrees passed against the tenants in 
repudiation of the tenure-holder’s title, may be 
deemed to be sufficient to indicate the intention 
to annul to the under- ten are -holder (c), 
Sahodora Mudiali v. Sarboiobha Oaii, 20 
O.L J. 494. 

N. B. CHATTBBJEA and BEACHOROFT, 
JJ. 

References :—(a) 23 M 547, Expl, d Distd. 
(b) 9 0. 683 ; ,17 C.W N. 984, F, (c) 6 C.L.J, 
486, Distd, 

(13) Boh, II. Art. 8— Meaning of ” rent 
8uit for money payable in respect of forest 
right — JurisdiotioD. Bee ACT VIII OF 1885 
(Bengal Tenancy), No. 75, 20 C.L.J. 227. 

(14) Sch. II, Art, 13 — Xolavettu, suit to 
recover— Small Cause suit, 

A suit to recover kolavettu, i,e,, prioe paid 
for the plaintiff’s water used for irrigation 
purposes by the defendant, is oognizable by a 
Court of Small Causes. Bubramanla lybP v. 
B S- B. Btevenion, 22 Ind. Cas. 144* 
Sadasiva Iyer, j. 

Re,>erene$ : — 17 M.L. J. 487, F, 

(15) Sch, 11, Art, 13— to recover dues 

^ payable to a person by reason of his interest 

in immoveable property— Sum payable by 
inferior holder to superior holder— Revenue 
Jurisdiction Act (X of 1876), S. 5, cl. (o)-^ 
Civ. Pro. GodldOOS). 3. 109. 0. VIII, 6 
•^Sei^offi whm allowed-^ Set-off by tap 
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i,---tmperMAetB-^(OonUnmd^% 

Aoi K of 1687 iPvovl. SiG» Oourtt)^(C?£d.). 

A suit for the recovery by an inamdar of 
aums payable by a. Khatedac in respect of cer- 
tain izhmoveable property held by him, under 
the inamdar as bis superior holder, is not oog> 
nizable by a Court of Small Causes, inasmuch 
as the sums payable by an inferior holder to a 
superior holder are dues payable to a person by 
reaeon of his interest in immoveable property 
vrithin the meaning of Art. 18. Soh. 11 of«the 
Provincial Small Cause Courts Act. 

The (plaintiff), an inamdar, claimed to re> 
cover arrears from the defendant who was a 
Khatedar of oertain lands. The defendant 
claimed to be entitled to set off the stipend 
payable by the plaintiff to cercain pujaris of a 
temple of whom defendant was one. ThI set- 
off having been allowed, the plaintiff appealed. 

Held, that, as the defendant claimed the set- 
off in a different capacity, and in a different 
category to that in which he held as tenant or 
Khatedar of the plaintiff, he could not claim 
the set off under 0. VIII, r. 6 of the Civ. Pro. 
Code. Madhavrao Moreshvar Pant Amatya 
y.' Rama Kalu Gfaadi. 16 Bom. L.B. 746 
Scott, o.j. and Davah, j. 

(16) Art. 18 — Money spent vnder orders of 
Municipal Board by landlord — Liability of 
tenantS'—Suit for the money whether of small 
oause nature. See CONTBACT ACT, No. 68, 
12 A.L.J. 931. 

( 16-a) Art. 28 — Suit for the return of marriage 
presents-- Death of bride ond bridegroom — 
Property of intestate. Bonda Chinnayya y. 
Patiala Achmmah, 23 M.L.J. 262 = (1912) M. 
W.N. 887*12 M.L.T, 808-16 Ind. Cas. 542- 
37 M. 538. Bee Pinal Part, 1912, Col. 42. 

(17) Sch. II. Art. 38 — SmM Cause suit — 
Suit to recover value of paddy payable 
under agteemenl to maintain — Suit relat- 
ing to maintenance 

A suit to recover the value of paddy deliver- 
able by one Isrother to another, under the 
terms of a partition deed, for the maintenance 
of their mother, is not a '*suit relating to 
maintenance within the meaning of Art. 38, 
Boh. II of the Provincial Small Cause Courts 
Act. Suoh a suit is cognizable by a Small 
Cause Court. Annasaxnl Saitrial v. A. S, 
Samaiami Saitplal, 22 Ind. Cas, 39. 

MlIiliBB, J. 

Beference 14 M.L.J 480, P. 

(18) 5cA. II, Art. 4l*-JarisdiCfion‘— Uwdsf- 
propvtetors, one of several, satisfying joint- 
decree for arrears of rent — Contribution, 
suit for, by one of several joint judgment- 
debtor e^Gwse of action, accrual of , 

A suit by one of several joint under-propr%- 
torSf who satiaded the decree for arrears of rent 
paeaed jointly against them, for contribution, 
agi^nat the othee joist lauder-poroprietora, is 
nilfa Miit exempted from the jurildiotuonjfol a 


/ . — / mparMAetB^(C<mtinued ) , 

Act IX of 1667 (PeavL 8. 0. Ooarta)H(?fd.), 

Court of Small Causes. Saraj Bakah Singh y . 
Raghuhav Singh, 24 Ind. Cas. 28. 

Lindsay, j.o. ^ 

Beferences :-28 A. 292- A. W.N. (1906) 6- 
3 A.L.Jf 6. P.>.28 C. 189, D. 

(19) Boh^^il, Art. 41-.-Bent-deoree by oo- 
sharer landloird— Sale under decree Passing of 
entire tenancy— Satisfaction of decree by person 
likely to be affected by sale— Suit for money 
paid — Jurisdiotion. See CONTRACT ACT, 
No. 59, 24 Ind. Gas. 259. 

(20) Soh. II, Art. 41— Applioabiiity whefe 
suit is not for oontiibution but for recovery of 
money paid by plaintiffs for benefit of defend- 
ants. See CONTRIBUTION, No. 3, 20 C.L.J, 
196. 

(21) Soh. II. Art. 4}— Application for eze- 
oution by assignee of rent decree — Payment of 
decretal amount by one of the co* sharers^ — Suit 
by such a oo-sharer for oontribution. See 
Contribution, No. 4, 20 C.L.J. 200. 

Act XII of 1887 (Bengal, Agra and Aieam 
Civil Courts). 

(1) Temporary injunction by one Court — 
Transfer of suit to another Court after injunc- 
tion — Breaoh of injunction after transfer— 
Jurisdiotion of latter Court to punish for con- 
tempt. See CIV. PRO. Code (1908), No, 481, 
18 O.W;N. 470. 

(2) How far applies in Sonthal Parganas. 
See SONTHAL PARGANAS, No. 1. 18 O.W.N. 
994. 

(3) S. 8. See ClV. PRO. CODE (1908), 
No. 69. 18 C.W.N. 612. 

(4) S. 19, sub-8. (1) — Suits Valuation Actf 
S. 8 — Court Fees Act, S. 7, cl. V, sub-cl. (e) 
— Suit —Valuation — Interest claimed by 
plaintiffs Value of sytf is value of interest 
claims in suit — Jurisdiction, 

The value of a suit is the value of the subject- 
matter in controversy, that is, the value of the 
interest claimed by the plaintiff (a). 

Therefore, where a plaintiff seeks to establish 
his right as an occupancy faiyat in a garden 
and to recover possession thereof, the value of 
the suit must be determined with reference to 
the value of the interest claimed by the plaint- 
iff, and not with reference to the entire interest 
in the land, that is, the interest claimed by the 
plaintiff as also the interest of the superior 
landlord ; and if the value of the interest claim- 
ed by the plaintiff is less than Bs. 1,000, the 
suit is cognizable by a Munaif under sub S. (1) 
of S. 19 of the Bengal, N. W. P* and Assam 
Oivil Courts Act, 1887 (5). Upendva Chandra 
Mitra y. Bateouri Dhar, 28 Ind. Cas. 964. 
Mookerjbe and BBAOHOROPT. jj. 

Beierenm (a) 8 Agra H. 0. B. (Eev. App.) 
B. (b) 18 W. B, 109 : 90 W.B. 88 ; 19 B.U 
B, 118 j 96 W.B# 89, m 
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i , ^Imperial A cts -^{Gontinuedyr 

lot XII of 1887 (Peogjftl^ Agra and Aisam 
Civil Courts)— (Ooaciudad). 

(6) 8. 21 (1) (a) — Private arbitration —A ward 
—Appeal— Jucisdiotion. See AWARD, No. 1, 
•19 0.LJ. 263. 

(6) 8. 37 — PsxrtUion, smt /or —IjmaU ionds 
— PrewioMS partiHo-i-^Lands ju$igle or aub^ 
merged in three mouzas -^Separate for 

parUHon^ maintainability o/.# 

Separate suits for partition of ijmali lands 
lying in different villages are maintainable 
against the same defendants on principles of 
justice, equity and good consoienoe, and the 
plfeiintifl 18 not required to include in his suits 
those lands which have not emerged or become 
culturable and are incapable of partition. Hem 
Chandra Choudhurt y. Rani Hemanta Kum- 
ar! Debt, 23 Ind. Cas. 442. 

Oabndufp and Richardson, jj. 

Act y of 1888 (loventiona and Oesigag). 

(1) Ss. 20, 29— Pufenf Act — Infringement^ 
Defence — Want of aubject-m liter — Want of 
novelty --Difference between the Ach of 1888 
and English and Indian Law. 

Under the Patent Act of 1888 a defendant in 
an action for infringement is allowed to set up 
by way of defence all the grounds on which the 
grant of the patent could be opposed, grounds 
which are to be found in S. 20 of the Act. A 
defendant is not allowed to set up the defence 
that the invention was not new, unless the 
defendant or some person through whom ha 
claims has, before the date of the delivery of the 
application for leave to hie the specification, 
publicly or actually used in some parts of 
British India or of the United Kingdom the 
invention with respect to which the privilege is, 
alleged to have been infringed. 

The Indian Acts do not intend, as in England, 
that there should be any separate defence to 
the grant of a patent on the ground of want of 
subject-matter as distinguished from want of 
novelty. 

The defendant cannot raise the defence of 
want of subject-matter as distinguished from 
want of novelty and the restrictions imposed by 
8. 29 (4) are binding in both oases. All the 
statutory grounds ^or opposing the grant of a 
patent which can be pleaded in answer to an 
action for infringement of a patent under the 
Act of 1911 cannot be pleaded in a suit insti- 
tuted before the Act as it is not applicable. 
BhAthey Suodararayan v. A. A. Kuppugamy 
Iyer, (1914) M.W.N. 817-27 M.U J. 673, 
Waddis, C.J., and Hanjjay. j. 

Act lY of 1889 (Mevchandige Mavkg). 

8 b. 6, 7. See COMPANY, No. 8, 7 Bur. L.T. 
116»sl6 Or. L.J. 337-23 Ind. Oas. 689. 

Act Yll of 1889 (Sucoogglott Certificate). 

(1) AppUoationt powers given to Subordinate 
Court to entertain— Appeal, Baeti Begam v. 
Saulat Bahadur, 16 0.0*197— 21 Ind. Oas. 
388, See Fioal Pert, m3. Col. 49. 


L— ‘Imperial Acts -(Oontinued). * 

Act YU of 1889 (Suocesgion Certificate)— 

(2) Succession certificate prooeediogs — Nature 
of enquiry. See SUCCESSION OBRTIFICaTB, 
No. 1. (1914) M.W.N. 24. 

(3) 8. 4:— Debt, part of, certificate in respect 
of, if may be granted — Multiplicity of suits. 

A certificate under Act VII of 1889 (Succes- 
sion Certificate) can be granted in respect of a 
porj^on of a debt. The principle of law, which 
prohibits a multiplicity of suits, is in no way 
afieoted by the grant of certificates in respect of 
fractional shares of a debt. Sreemutty Anna- 
purna Dassy v. NalJoi Mohan Oas, 180.W.N. 
836-23 Ind. Oas. 656. 

WOODROPPE and OARNDUFP, J.T, 

References 13 W.R. 265 ; 19 A. 129 ; 32 A, 
336 ; 33 A. 327 ; 21 A.W.N. 126 ; 3 A.W.N. 84 ; 
16 O.W.N. 231, R. 

(4) 8. 4 — Certificate required for a part of a 
claim — Duty of District Judge to grant R 
certificate — Revision— S 70 of the Punjab 
Courts Act XVIII of 1884 as amended by 
the Punjab Acts I and IV of 1912. 

A suit is subject to the provisions of S. 4 of 
Act VII of 1889, although a part of it only 
requires a succession certificate (a). 

A District Ju^ge cannot refuse to grant such 
oertificate simply on the ground that a regular 
suit involving the question of succession between 
the parties is pending before a Civil Court. 

The question whether a succession certificate 
is required in a case is subject to revision under 
S. 70 of Act XV III of 1834 as amended by the 
Punjab Acts 1 and IV of 1912, 

Course to be adopted in such a case pointed 
out. Bagga v. Muggaramat Amir BibI, 73 P. 
W.R. 1914-175P.L.R. 1914-24 Ind. Cas. 893. 
JOHNSTONE, J. 

Reference (a) 88 P.R. 1891, R. 

(5) 8. Joint Hindu family— Deceased joint 

withjhe applicant— Grant of certificate. 

Where an applicant for a Bucoession certifi- 
cate stated in bis application that he was a 
member of a joint Hindu family with the 
deceased to whose estate he had succeeded by 
survivorship, held, that a succession certificate 
was unneoesgary and the application xpuBt fail. 
Mathura Pragad v. Durgawati, 12 A.L J. 526 
-36 A. 380-24 Ind. Cas. 182. 

Rafiq and Pigqott, jj. 

(6) S. 4— Pro-nofe in favour of deceased per- 
son — Suit by assignee of pro note— Decree 
subject to production of certificate before 
execution— Proper order. 

In a suit on a promissory note executed in 
favour of a deceased person, a Court has no 
jurisdiction to pass a conditional decree direct* 
mg the production of a sucoessiou oertifioatg 
before execution of the decree, even if the suit 
be by an asaiguee of !4he widow of the deoeaggfi 
promisee (a). r 
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i,-~ftnperial Acts -iOontinusd), 

A«l YIl of tSS9(8uooeisloii Oerlifioalo)— (C2e2). 

The proper order in suoh a oase is to direct 
ihe production of the succeesion certificate 
before decree^ and on failure thereof to dismiss 
the suit (6). AraYamuda Alyangar y. Kalla 
Perumal, 24 lod. Gas. 143. 

Ayling, j. 

References (a) 15 B. 105 ; 16 M. 419»2 M. 
L.J. 116, 2?». (6) 17 M. 419, F. . 

(7) 8* i— 'Succession certificate obtained in 
respect of a debt ^ Debt assigned — Succession 
certificate also handed over to assignee — Bight 
of assignees. Rung Lai v. Annu Lai, 11 A.L. 
J. 968=^36 A. 21»22 Ind. Gas. 349. Sea Fioal 
Part, 1913, Ool. 50. 

(8) 8s, 16 and IS — 8uii to set aside succession 
certificate and decree passed thereon'“~^ 
Maintainability of suit— ‘Certificate conclu- 
sive. 

No suit lies for a deolaratioo that a succession 
certificate granted by the District Judge was 
obtained by means of false evidence, or for the 
setting aside of a decree obtained on the basis 
of the certificate thus obtained. 

A succession certificate is conclusive as against 
the debtor under 8. 16 of the Sufjcession Certifi- 
cate Act and it can be revoked by the District 
Judge only under S. 18 of tbe Act. Rupan Bib! 
Y* Bhagelu Lai, 12 A L J. 524-36 A. 423. 

TudbaLL and Ohamibb, JJ. 

(9) S. 18, See No. 8, supra, 

Aot YllI of 1890 (Guardians and Wards). 

(1) Application for appointment of guardian 
of a minor — Directions to third party for 
depositing the minor's money in Court, 
l^ality of. 

In prooeedings, under the Guardians and 
Wards Aot, for appointment of a guardian of a 
minor, tbe District Judge has no power to add, 
to the order passed in the case, any directions 
to the rival Applicant for guardianship to 
deposit in Court the minor's money which he 
has in his possession. Mohan Singh y. Anar 
Kuer, 12 A.L.J. 788 = 24 Ind. Gas. 518. 

Rapiq and PiGGOTT, JJ. 

(2) Civil Judge in Berar invested with un- 

limited original jurisdiction under the 
Hyderabad Assigned Districts Courts Law 
—Not competent to hear appliAatims under 
Guardians and Wards Act— Appointment 
of guardian by such a CivU Judge ultra 
vires Minority of ward not extended to 
91 yiars— Meaning of, * Court of Justice ’ 
injhe Majority Act (IX of 1876). • 

Under the Hyderabad Assigned Districts 
Oourts Law, 1889, a Civil Judge was invested 
with power to try original suits exceeding 
Bs. diOOO In yalue without limit as regards the 
value. Heldv Itkat such a Oivil Judge was the 
Qiltriot Court nhiy so far as the trial of original 
suits was oonoerned. He was not the District 


1,—imperM AciB—iOontinaiid), 

Act yill of 1890»(Gaafdlans ami Wards) 

— {Continued), 

Court for any other purpose, s. g,, for the pur- 
poses of the Guardians and War^s Act* The 
appointment of a guardian by such Oivil Judge 
under Apt Vlll^of 1890 is ultra vires (a); There 
is no appointment of a guardian in the eye of 
the law, the proceedings being null and void ; 
and the wardl therefore attains his majority at 
the age of 18 and not 21. 

Although the words * Court of Justice ' in tbe 
Indian Majority Aot, are not qualified in 
express terms by tbe words * competent in this 
behalf,’ it follows from general principles of laV 
that the aot of a Court without juriedictiou is 
a nullity. Bapn y. BhlwaJI, 10 N.L B. 161* 
Mittra, o.a. j.o. 

Reference : — (a) 9 O.P.L.R. 19, R, 

(3) Mahomedan infaht — Maternal uncle if a 
proper guardian —Sister's husband if qualified 
— Prohibited degrees of relationship— Adverse 
interest — Mabomedan girl — Appointment of 
governess until puberty. See MAHOMSDAN 
Law (GUARDIANSHIP), No. 3. 18 O.W.N. 863. 

(4) 8. 7 — Mother living in open adultery — 
Appointmenfof boy's paternal aunt. 

Held, that appointment of minor's paternal 
aunt as guardian is proper, when it is found 
that the minor's mother is living in open 
adultery and has borne children to a man to 
whom she is not married, Mussaiamat Har* 
nami v- Mussammat Partapi, 80 P.W.B. 1914 
=67 P.L.B- 1914 = 23 Ind. Cas. 938. 

Beadon, j. 

(4-a) 8. 7. See No. 35, infra, 

(6) Ss, 7, 9, 19, 62 — Indian Majority Act 
(IX of 1876), 8. ^—Letters Patent, Madras 
High Court, 186b, cl, 18- Jurisdiction of 
District Court and of the High Court in 
respect of infants, ^imitations as to— 
Custody of infants, application by father 
for restoration and delivery of, if by suit or 
application — : Infants ordinarily resident 
within jurisdiction, meaning of— Guardian 
and Ward— Hindu father, if may appoint 
another as guardian of his sons — Authority 
so given, revocahility of Infants, when to be 
represented in an application for delivery 
of custody of their person— High Courts in 
India if may oi der person within jurisdic- 
tion to take possession of infants residing in 
England at the risk of habeas oorpua— * 
Mandatory injunction— Proper order to 
make in sucji cases— Indian Courts and 
English Courts ; conflict of jurisdiction— 
Common law powers of Chartered High 
Courts and of District Courts over infants— 
Indian High Court, power of, to declare 
infant Ward of Court ^ for emt^ing min^* 
ily— Father, if may be appointed guardian 
— High Court's powers whm edee transfer^ 
red from Disiric^ Court— Issue not raided 

if cah be decided on ividenoe oh 
Usuee. ' '* ■ 
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Act yill of 1890 (Qaardiaog and Warda) 

•^{Continued), 

As in Eogland, so among the Hindus, the 
« father is the natural guardian ol his ohildren 
daring their hainorities, but this guardianship 
is in the nature of a sacred trust, and he oan^ 
not therefore during bis lifetfme substitute 
another person to be guardian in his place. He 
maj, it is true, in the exercise of his discretion 
as guardian, entrust the custody and education 
of his children to another, but the authority be 
thus oonfersis essentially a revocable authority, 
and if the welfare of his ohildren require it, he 
o%n, notwithstanding any contract to the con- 
trary, take such custody and education once 
more into his own hand. If, however, the 
authority has been acted upon in such a way 
as, in the opinion of the Court exercising the 
jurisdiction of the Grown over infants, to create 
associations or give rise to expectations on the 
part of the infants whioli it would be undesir- 
able in their interests to disturb or disappoint, 
such Court will interfere to prevent its revoca- 
tion {a), 

Where.the appellant had offered to take charge 
of the respondent’s two sons and defray the 
coat of their education at the University of 
Oxford, and the respondeat th&ugbt it desirable 
to take advantage of the offer of giving his sons 
western education, notwithstanding the fact 
that this would entail a loss of oaste, and by a 
letter purported to appoint her (the appellant) 
the guardian of his sons and to act as such, and 
the appellant thereafter left for England with 
the boys and made arrangements there for their 
tuition to enter the University of Oxford and 
defrayed the expenses of their maintenanoe and 
eduoation and the father acquiesced in the sons 
' being taken to England in appellant’s custody 
but about six months later demanded of the 
appellant the restoration of his sous, and on the 
refusal of the appellant eo to do, instituted a 
suit in a Distrtot Court of Madras for a declara- 
tion that he was entitled to the guardianship 
and custody ol his sons and that the appellant 
was not BO entitled, and for an order on the 
appellant to hand over such sons to the respond- 
ent or such other person as to the Court might 
seem fit : 

Held — that the O^istriot Court had no juris- 
diction over infants except such as is oonierred 
by the Guardians and Wards Act. 

That the jurisdiction of the District Court is 
limited by S. 9 of the Guardians and Wards Act 
of 1690 to infants ordinarily resident within the 
district, and that it was impossible to hold that 
infants who had months previously left India 
with a view to be educated iu Eogland were 
ordinarily resident in the district. 

That a suit inter partes is not the form of 
procedure prescribed by the Guardians and 
Wards Act (VIII of 1890) for proceedings in a 
District Court touching the guardianship of 
infants* . 

Semble* — That the powers ^of the Madras 
High Oourt to which the suit was subsequentfy. 


i, ’-^Imperial ActB-‘-{ConUnued), ^ 

Act YIlI of 1890 (GuAPdians and Wards) 

— {Continued)* 

transferred under cl. 18 of the Letters .Patent 
of 1866 relating to the case would seem to be 
confined to powers which but for the transfer 
might have been exeroised by the District 
Oourt. 

Where after the suit had been so transferred 
to t^e High Court, the Judge on the Original 
side of the High Oourt declared the infants 
(one of whom was about to attain the age of 
majority, viz., 18 years) to be Wards of the 
Oourt and then under S. 7 of the latter Aot 
declared that the respondent was their guardian 
BO as thereby to prolong the minorities of the 
boys until they attained respeotively the age of 
21 under 8. 3 of the Indian Majority Aot. 

He^i—tbat the latter order was not oompe- 
teut to the District Court in the suit in ques- 
tion. Nor was it competent to the High Oourt, 
whatever might be its jurisdiction to declare 
the infants Wards of Court, having regard to 
the fact that the infants were not before the 
Court and their interests were not adequately 
represented before the Judge. Further no 
order declaring a guardian could, by reason of 
8. 19 of the Guardians aud Wards Aot, be 
made during the respondent’s lifetime, unless 
in the opiuioa of the Court be was unfit to be 
their guardian, which was not the case here. 

That, although the respondent remained 
the guardian of his sons, notwithstanding his 
letter authorizing the appellant to aot as their 
guardian, and the authority given by him to 
the defendant was always revocable, the ques- 
tion was whether in the events whioh had hap- 
pend he was still entitled to exercise the funo- 
tioDs of guardian and resume the custody of 
his sons and alter the scheme which had 
been formulated for their eduoatiou and 
was at liberty to revoke the authority iu the 
interest of the minors, and this question 
had to be determined having regard to the 
interests and welfare of the minors, bearing in 
mind their parentage and religion, and could 
only be decided by a Court exorcising the juris- 
diction of the Crown over infants and in their 
presence. 

That the question whether or not it would 
be to the interest of the minors to deliver them 
over to their father oould not be properly decid- 
ed without framing a definite issue to that 
effect and upon evidence admitted as relevant 
on other issues. 

Such an issue can be properly determined only 
when the infants are properly repreaepted and 
their wishes ascertained. 

That the relief asked for being a mandatory 
order direoting the appellant to take possession 
of the person of the infants in England, and 
bring them to India, and hand them over to 
their father, and regard being had to the age 
of the infants, any attempt on the part of the 
appellant to oom ply with this order would? if 
the infants had refused to return to India, ha^e 
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Act ¥111 of 1A90 (Guardiana and Wavda) 

— (Contmued)» 

been opntrary to the law of England and would 
have at onoe exposed the appellant to prooaed- 
ings on a writ of habeas corpus in England. 
No Court ought to make an order which might 
lead to such conseguenoes. 

That the utmost that a Court of oompetent 
jurisdiotion in India oould do under# the 
oiroumetanoes of this caee was to order the 
appellant to concur with the respondent, as 
the infant’s guardian, in taking proceedings in 
England to regain the custody and control of 
his sons. 

Leave having been given by Ihe Judicial Com- 
mittee to the infants to intervene in this appeal 
and they having expressed their unwillingness 
to return to India or abandon their chance 
of obtaining a University education in England, 
the order of the Madras High Court directing 
the appellant to take them back to India could 
not be lawfully carried out without the consent 
of the boys or without an order from the Court 
exercising the jurisdiotion of the Crown over 
infants in Eogland. Mrs. Annie Besaot v. 
G, Narayaniah, 18 C W.N. 1089 = 27 M.L.J. 
30 = {1914) M.W.N. 685 = 16 M.LT. 165 = 20 
OrL j. 253-16 Bom. L.R. 626=12 A.L.J. 1166 
«24 Ind. Cas. 290 (P C.). 

THE LORD Chancellor, Lord Moul- 
ton. LORD Parker op Waddinqton, 
SIR JOHN Edge and Mb. ameer ali. 

JBe/erenoe;— (a) (1821) Jao. 245, F, 

(6) 8s. 7 (1), 34. 47, cl, (i)-- Appointment of 

Guardian-- Condition — Security^ extent of 

— Object of appeal. 

Where a District Judge appoints a guardian 
of the property of an infant on condition that 
he furnishes security to a certain extent, the 
order is made not under S« 84 of the Guardians 
and Wards Act, but under sub-S (1) of B, (7) ; 
and such ord#r. is appealable under cl, (4) of 
B. 47 of the Act, 

As security is required only to guard against 
mal-practices, the amount is sufdoient if it 
affords reasonable protection against mal-prac- 
tices which require time to be carried out. 

Hareadra Nath Mukerjee y. Ardhendu 
Ettmar Ganguly, 24 Ind. Cas. 202. 

MOOEERJEB and BBACBCBOFT, JJ. 

Beference 1 O.L.J. 180, F. 

f!) 8. 7 (2) — Guardian under the Act Bis 
powers-^ImpHed removal of other guardians — 
Eetoppel—Not applicable when plain provision of 
law ippuld be def eated — Voici deed No considera- 
tfen^J^eah contract of minor after attaining 
majority^J^oan^ Minbr*$ necessaries —Bond — 
Plain repiial charging minor* $ estate* .A. R- 
Kriihnan Pkeliiy v. Yeliaichami Teyaiti 10 M. 
LT 886^(1911) 2 M.W N. 461 = 21 M.L J. 
J077««37 M. 88. See Final Part, 1911, Col. 
■47.. . 


Acts-^(Ooniinued), 

lot ¥III of 1898 (Guardiant and Wards) 

— {Co7ittnued}. 

(8) $a. 8 to 16— Family affairs Satisfactory- 
Unnecessary interference 6g the Dtsiric^ 
Courts to be avoided, 

A left 200 *bighaB which were recorded as 
owued half and half by his two sons by different 
wives. These two women were apparently in 
good terms and, being peasant women, were 
quite well able to look after the interests of 
their own children. However, a sister of A ^ 
chose to apply for guardianship of the persons 
and property of all his childron as being her 
nephews and nieces* * 

Applications for guardianship were also made 
by some others, and some extraordinary and 
complicated orders were passed thereon by the 
District Court* On appeal, held, under the 
circumstances of this .case, that there was not 
even a prvna facie case for interference on the 
part ot the District Court, and the parties must, 
as far as possible, be relegated to the position 
held by them before these guardianship pro- 
ceedings wore started. Musaamraat Hayat 
Khatun v. Massammat Sharm Khatun, 93 F* 
R. 1914. 

Kensington, c.j. 

(9) S. 9. See Nos. 5 and 8, supra, 

(10) Ss. 9, 39 — Applicant for guardianship 
must reside within the jurisdiction of the 
Court. See MaHOMEDAN LAW (GUARDIAN- 
SHIP), No. 2, 12 A.L.J. 392. 

(11) S. 10. See No. 8, supra. 

(12) S. 11. See No. 8, supra, 

(13) S. 12. See No. 8. supra. 

(14) S- 13. See No. 8, supra. 

(15) B. 14. Bee No. 8, supra. 

06) S. 15. See No. 8, supra, 

(16 a) S. 16. See No. 8, supra, 

•• 

(17) S* 11— Infant son of pre-deceased outcaated 
son residing with mother in the family of 
mother* s sister— Mother appointing her sister 
guardian by Will— Grandfather nominat- 
ing a nephew as guardian, but latter un- 
Willing to admit him in family circle— In- 
fant's prefer e»ice for efiani— Court's discre- 
tion in appointing guardian— Welfare of 
minor, chief consideration — Home influence, 
valu<i o/—Purdana8hin lady if unfit to be 
guardian of mfdnt of 15 years, 

I, who had been outoasted, died in April 
1899 leaving an infant son who in 1914 was 
about 16 years old, a widow who died in 1913 
and bis father B who was appointed guardian 
of the person and property of the infant, in 
July 1899. B being unable owing to caste 
difficulties to keep the infant in his custody 
acquiesced in the appointment in December 
1905 of the infant’s mother as guardian of his 
person, he himself continning to be the 
guardian of the infant’s property. The Iniant 
and his mother took up residenoe with the 
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Ifttter’s siflter F, and before her d^ath she 
made a clearly etpresnmg therein her 
wish that her sister F should, after her death, 
be the infant’s fifaardian. On her *death B 
applied for the appointment of a nephew of his 
as the guardian of the person of the infant, 
and F also made a similar appHoation. The 
uncle and not the aunt was appointed by the 
District Court. On appeal, the High Court 
ascertained on enquiry from B as wall as his 
nominee that neither of them was willing to 
take the infant into his family oircle, and their 
idea was to plaoe him in charge of a tutor. 
The infant himself on being examined by the 
High^ Court expressed his preference for the 
aunt. It was found by the District Judge that 
the education of the infant in her aunt’s house 
had been satisfactory : « 

Held, that it was desirable for the welfare 
of the minor that the aunt and not the uncle 
should be appointed guardian of the infant’s 
person, and that her being a purdanashin lady 
did not make her undt to be so appointed, as 
it was undesirable that the infant should at 
his age be removed from the influences of home 
life. But it was ordered and the aunt gave 
assurance that the grandfather and the uncle 
should have free access to the infant. 

The primary point for consideration in such 
a case is what, in the oircumstauoes of the case, 
is for the welfare of the infant. 

In appointing a guardian the Court will pay 
great attention to the wishes of the father or 
mother of the infant unless such aoourse would 
bo disadvantageous to the infant, and regard is 
always paid to the wishes of the minor if he be 
of years of discretion. Fulkiimari Bibea Y. 
Budh Singh Dhudhuria, 18 C.W.K. 1199. 
MOOKERJBB and BEACHORdPT, JJ. 

(18) S. 17 — Minor — Guardian appointed over 
person and property of minor-^Alienation 
of miiwr*s share of property on obtaining 
permission^ Suit by minor after attaining 
21 years to set aside sale and for partition — 
Guardian not party to suit — No relief to be 
given against ^lienee — Minor approving 
CourVs order for one purpose and contesting 
it for another purpose — Whether can be 
allowed to do so. 

Plaintiff on attaining 21 years of age filed a 
Buit asking the Court to set aside the sales of 
bis share in the ancestral property by his cousin 
H, who was appointed by Oaurt guardian of 
his shares and also for partition and possession of 
hie share. He impleaded the alienees as parties 
to the suit but he did not join the guardian as 
a party. Plaintiff also alleged that the debts 
for which the property was alienated were r^lly 
the private deUs of H, who got himself appoint- 
ed as gdardian by Court and obtained permission 
to alienate them by falsely representing to the 
Oourt that these debts were hii^ding on the 
Piaintiff. 


Acia^iContinued), e 
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“-(Continued). 

Held, that the Court could not permit the 
plaintiff to let H, hU guardian who is said to 
have defrauded him, go scot-free, making ap- 
parently no attempt whatever to make him 
account for the consideration received, and 
secure from a perfectly innocent person property 
which he has lawfully purchased. 

Held, also, that the plaintiff, who has 
aotually approved the Court's order of appoint- 
ment so far as it apoointed H, guardian of bis 
person and is actually relying on it as extend- 
ing his minority up to 21 years in order to 
meet the plea of limitation, cannot be allowed 
to rely on the order to support one part of bis 
case and to treat it as a nullity to support 
another part. 

It cannot be assumed that the Court, when 
making the order appointing H, guardian, had 
not in view facts which would constitute it a 
legal one. Valji JasraJ v. Xayabjt Halla 
Mahomed Bhoy, 8 B L.R. 44. 

Crouch, a.j.o. 

(19) 8.19. Bee No, 5, supra. 

(20) S. 19 (c) — Minor female — Assumption by 
Court of Wards of superintendence of her 
property — Apnlicalioa for guardianship of 
her person — Husband not competent to make 
such application— Court of Wards— Only 
person authorised to do so. 

Where the Court of Wards assumed superin- 
tendence of tbe property of a minor female who 
was under the de facto guardianship of her 
uncle, Held that the husband is not oompetent 
to make an application for guardianship of the 
person of tbe minor female, and that, itt view 
of the express prohibition contained in 8* 19 (c). 
Guardians and Wards Act, the Court of Wards 
is the only person authorised to move in the 
matter. Haji Mahomed Baradlo, 7 8.L B. 199 

24 Ind. Cas. 944. 

HAYWARD, J.C. 

(21) 8. 24 — Personal guardian appointed for 
minor girl — Court assuming responsibility 
for minor* $ marriage. 

It is no part of a Court’s duty undlr the 
Guardians and Wards Act to assume direct 
responsibility for the marriage of a minor, where 
a guardian for the person of the minor has 
already been appointed under the Act. Lai 
Singh V. Sham Lai, 98 P.B, 1914. 
KENSINGTON, C.J. 

Befefence *22 B. 509, R. 

(22) 8s. 24, 26, 26. 43 (1), 47 (D-Guardian 

’ and Ward— Application for sanction to 

"^marry a Mahomedan ward— Guardian for 

. marriage* 'Guardian of per son^- Mahomedan 
law — Who can act as guardian for marriage 
— Guardian, if bound to provide for suitable 
marriage*^ Mahomedan law as to guardiAf 
ship in marriagst if abrogated— Procedure 
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to be followed m case of marriage^-^CourVe 

power to restrain'^ unsuitable marriage — 

Appeal-- Revision, 

The guardian for marriage of a Mahomedan 
infant (a Ward of Court), who may have 
negotiated for the marriage, must apply to the 
District Judge for his sanction. Notice of |^e 
application should be given to the infant, to the 
guardian of the person if he happens to be 
difierent from the guardian for marriage, and 
also to such relations of the minor as the J udge 
may deem necessary. He will then consider the 
objections and suggestions, if any, and then 
determine whether the proposal of the guardian 
for marriage is for the true welfare of the minor 
or whether the marriage is unsuitable by reason 
of incongruity of ages, inequality of rank and 
fortune or any like reason. If, on the materials 
before the District Judge, he is satisfied that the 
marriage is not unsuitable, he will sanction it. 

Under the Mahomedan law, the guardian of 
the person of an infant is not necessarily the 
guardian for the marriage of the girl. Under 
that law, none but a Moslem can act as a 
guardian for marriage of a Mahomedan minor. 

The Mahomedan Law does not require that 
the guardian should provide suitable marriage 
for his ward, though it gives him the power to 
contract a marriage for the infant. 

The Mahomedan Law on the subject of 
guardianship in marriage has not been abro- 
gated by implication in S. 24 of the Guardians 
and Wards Aofc. 

A Ward of Court cannot marry without the 
consent of the Court. If a proposed marriage is 
unsuitable, the Court can, as representing the 
sovereign authority in whom the guardianship 
of all infants is, in theory, vested, restrain the 
marriage, even through the guardian or the 
father has given his consent (a). 

An order of the District Judge selecting a 
suitable husband for a Mahomedan girl on the 
basis of a report of a Hindu Nazir, is not 
appealable, as the order does not come under 
8. 47, cl. (1) of the Guardians and Wards Act, 
read with 8. 43, sub-S. (1) and 8s. 24. 25 
and 26l^ and can be set aside only by the High 
Court in the exercise of its revisional jurisdic- 
tion. Honijan Bibi v. District Judge of 
Blrbhum, 20 O.L J. 91«19 C W.N. 290. 
MOOKEEtTEB and BEACHCBOFT, JJ. 
References (a) (1871) 4 Brown P.0.366; 
(1827) 2 Russel 1 (29), R. 

(23) S. 26 — Guardian and Ward — pother 
affpointed guardian of person and property 
of minor son— Minor living with his (fraud- 
uncle— Application for custody of minonby 
certificated guorMan— Welfare of minor— 
Practice— Enquiry— Evidence for iheapplU 
(ant— Opportunity to produce evidence* 

* Thombther id a mitioi boy, who^as guardian 
of his person and property appointed by the 
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Court, applied under 8. 25 of the Guardians 
and Wards Act for custody of the minor, aged 
about 14 years, who was living witli bis grand* 
uncle. The Distriot Judge refused the appli- 
oaticn and directed that the minor should re- 
main with his grand uncle so long as he wished 
to remain with him. 

Held, that the welfare of the minor was only 
to be considered in deciding the matter and the 
application was righely refused. 

Held, also, that the enquiry made was quite 
Bufiioient and the Court was not bound to make 
a protracted enquiry. Muisammat Juggo 
Kaur V. Durga Das, 249 P.L.R. 1914^169 
P.W R. 1914. 

SCOTT-BMITH, J, 

(24) 8. 25 See No. 32, supra, 

(25) S. 26. See No. 22, supra, 

(26 & 27) 8, 29— 'Bafe by certificated guardian 
of a minor, valid and enforceable on behalf of a 
minor- ‘Powers of certificated guardian regulated 
and defined not by general rule of law relating to 
minors but by the Guardians and Wards Act, 
Baba Ram v. 8aid-an-nlssa, 11 A.L.J. 783 = 
20 Ind.Cas. 916*35 A. 499 = 19G.L.J. 261. See 
Pinal Part. 1913, Col. 66. 

(28) 5. 30—“ Any other person, ’* whether in- 
clude creditor injuriously affected. 

The words “ any other person affected there- 
by, in 8. 30 of the Guardians and Wards Act 
do not include a creditor who might be in- 
juriously afieoted by a transfer of property. 
Lalji Dais V. Gbet Ram, 104 P.L.R. 1914 = 
76P.W.R. 1914 = 22 Ind. Oas. 829 = 76 P.R. 
1914. 

Rattigan and Scott-Bmith, jj. 

(29) B. 34. Bee No. 6. siipra, 

(30) S, Guardian not validly appointed— 
Trespasser cannot be removed under the 
section. 

S. 39 of the Guardians and Wards Act can 
only refer to the removal of guardians validly 
appointed, and not to guardians who have not 
been so appointed. Therefore, if A appoints a 
guardian by will for the property of the minor 
son of a complete stranger', B, and that guar- 
dian takes possession of the minor’s property, 
a petition under S. 39 of the Guardians and 
Wards Act cannot be filed to remove this guar- 
dian, as he is a luere trespasser, Kanakasabal 
Mudaliar v. PonnasamI Madaliar, 21 Ind. 
Das. 848. 

Sadasiva Aiyar and Spengbr, jj. 

(31) 8. 39. Bee No. 10, supra, 

(82) 8s, 89. 42, 11— Guardian, removal ot^ 
Successor to gucardian removedf appoint^ 

. ment of ^Appeal,. 

An appeal wap prefetisd to tbe Higb ^art 
igainst an order passed by the Diatribt Judgd 
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retaoying the appellant from the guardianship 
of a minor, and appointing the nulir of the 
Court to « be guardian. Upon an objection 
being taken as to the oompetenoy of the appeal. 

Qeld, that an appeal lay 'inasmuch as the 
question contested in the appeal was whether 
the guardian was propecly removed ; and there 
being no materials on the record for any 
opinion as to whether there was a case for the 
removal of the guardian, the case was sent 
back to the lower Court so that the matter 
,might be properly dealt with under 8. 39 of 
the Guardians and Wards Act after giving the 
guardian opportunity to give any explanation 
he might desire to put forward. Mahadeb 
Mondal y. BidhI Ghand Mondal, 20 O.L.J 
298. 

OOXB and D. GH/TTBBJEB, JJ. 

(33) Ss. 39, 47i 48 — Inherent power-- Court's 
pewer to recall the previous order appoint^ 
%ng guardian — Court having no jurisdiction 
to appoint guardian— Minor attained major* 
ity before application — Court's cognizance 
of matter required for ends of justice— Civ, 
Pro. Code (1908), 8s, 115^161— Jurisdiction 
to determine that Court has no jurisdiction 
—Appeal — Bevision— Courts power in 
revision to investigate facts— Appellate and 
revisional jurisdiction. 

A Court has an inherent jurisdiction to recall 
an order previously made for the appointment 
of guardian of a minor, on the ground that the 
minor attained majority before the appointment 
was made. B. 48 of the Guardians and Wards 
Act is not a bar to such a proceeding. Such an 
order (nis.« reoalling the order previously made 
for the appointment of guardian) is not appeal- 
able, and ol. (p) of 8. 47 of the said Act is not 
applicable. 

A Court whiol^ exercises powers under the 
Guardians and Wards Act has inherent jurie- 
diotion to deal with matters broufifht before it, 
of which cognizance may be required in the 
interests of justice. 

8. 151 of the Code of Civil Procedure does 
not formulate a new doctrine. It merely 
furnishes legislative recognition of a well-estab- 
lished principle, which is applicable quite 
as tnubh to Oourte called upon to deal with 
matters under the Guardians and Wards Act as 
tb ordinary Civil Courts, 

When the jurisdiction of a Court is invoked 
in respect of a particular ^matter and such 
jurisdiction is challenged, it is the duty of the 
Court to dOtermioe the essential facts of the 
actual existence of which alone the Court is 
competent to assume jurisdiction ; in other 
Words, the Court has Jurisdiction to determine 
that it hai no jurisdiotiou to deal with the 
ttm^t bfpoght before it. 

Iff even after tine order 1 »b heeii made on the 

kbel it^hai 
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been made to assume jurisdiotiou in a matter 
over which it has in reality no jurisdiction, the 
Court has inherent power to investigate the 
matter and to recall the previous order if it 
transpires that it has been made without 
jurisdiction. 

It is competent to the Court to investigate 
the facts in revision, if the Court is satished 
that such a step is needed in the ends of justice 
(a). 

A Court in the exercise of its appellate juris- 
diction investigates facts, and, if necessary, 
substitutes its own appreciation of the evidence 
for that of the primary Court. But when the 
Court as a Court of revision looks into the 
evidenoe, it does so with a view to determine 
whether the subordinate Court has assumed a 
jurisdiction which it did not possess, or declined 
a jurisdiction which it did possess, or has in the 
exercise of its jurisdiction acted illegally or with 
material irregularity. 

A Court of revision may look into the evid- 
enoe to determine whether the subordinate 
Court has acted illegally or irregularly in the 
exercise of its jurisdiotion. Rathmonl Dasl y. 
Ganada Suddari Oasi, 20 C.L.J. 213 — 19 
O.W.N. 84. 

MOOKEBJEE aud BEACHCBOFT, JJ 

Reference (o) 1 O.W.N, 67» B. 

(34) 8. 42. See No. 32, suyra^ 

(35) 8s* 42, 47, 1— Order under 8. 42 ttp- 
pointing guardian — Whether appeal lies 
against — Nature of order under 8. 42— 
Appeal allowed under 8. 47. 

An appeal lies against an order under S. 42 
of the Guardians and Wards Act appointing the 
Court of Wards as the guardian of the property 
of certain minors. 

The order of appointment expressed to bo 
made under 8. 42 is made in exercise of the 
power given under 8. 7. S* 47 allows an appeal 
against an order under 8. 7t appointing or de- 
claring a guardian. Ghulam Hyder Ghoatbux 
y. Abdul Fateh Mahomed Khan, 7 B.L.B. 
90 = 23 Ind. Oas. 776. 

PBATT, J.C., and KEMP, A.J.O, * 

(36) 8. 43. Bee No. 2*2, supra. 

(37) 8. 43 (i)—Civ, Pro. Code, 1908, O. 
XXXIX, r. 3 Guardian and ward— 
Guardian of person of female ward— Power 
of Court to demand security froyn guardian 
—Appeal against order demanding security 

Death of person at whose instance order 
was passed -Abatement of order. 

* Held, that the District Court was competent 
totequire the guardiaft of a female infant to 
furnish security ‘ lo prevent his giving the ;iii« 
faiit’ iii marriage to any person without thr 
oofiMiii wf ibs ttrdper GtAlf teiat^ of 

' * f ■* •• »«A , 
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On the application of a person the guardian 
was ordered to furnish security. The order was 
appealed against but before judgment was passed 
on appeal, the person on whose application 
aeourity was demanded, who was respondent on 
appeal, died. 

HeUt that the order did not abate on account 
of the death of the respondent. Oanda Hal fi. 
RamJI Das, 20 P.L.B. 1914 « 12 F.W.B. 
1914 « 23 Ind. Gas. 351. 

Reid, c.j. 

(861 S. 47. See Nos. 6, 22, 32, 33 and 85, 
supra* 

(39) S. 48. See No. 33, supra, 

(40) S. 52. See No, 6, supra. 

Act lA of 1890 (Railways). 

(1) 8, 7 — City of Bombay Municiptl Act 
{Bombay Act III of 1888), Ss. 289, 293- 
Public streets— Vesting of Public streets in 
MuniGipality — Laying of Railway lines 
under statutory authority over such streets— 
Land need not be acquired —Land Acquisi^ 
iion Act (I of 1894). 

Where a Railway Company wishes to lay 
a line of railway upon and across a street, it is 
neither necessary nor appropriate to proceed 
under the Land Acquisition Act for the acquisi- 
tion of the land. If the Government, under 
S. 7 of the Railways Act, were to direct the 
Oolleotor to take order for the acquisition of 
land, he would make his award and take posses^ 
sion, and the land would then vest absolutely 
in Government for the Railway Company free 
from all incumbrances, The land would then 
cease to bo portion of the street and the 
Railway Company would be enabled to exercise 
tbe power given to it of constructing the 
railway upon and across the street. 

The effect of S. 289 of the Bombay City 
Municipal Act, 1888, vesting all public streets, 
and the pavements, stones and other materials 
in tbe corporation anji under the control of the 
Commissioner is only to vest in that body such 
property as is necessary for the control and 
maintenance of the street as a highway for 
public purposes. 

The Great Indian Peninsula Railway in con- 
etruotiog tbe Harbour Branch Railway laid 
down tbe lines of rails in a level oroseing across 
a public street known as the 8ewri Koliwada 
Road, vested in the Municipal Corporation of 
Bombay under S. 289 of the Bombay City 
Munloipal Act. The Municipal Corporation 
sued to obt&i|i a declaration that the Railway 
Oompanjr could not lawfully maintain their 
lines of railway across the street in qaesttMn 
Without either obtaining permission granted bjr 
tbe Corporation and ooc^rmed by the Govera- 
mept under S. 99B of the Act or acquiring the 
land required lor the level emssing nnder the 
riAud Act^ 169l( The defeoddnt 
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make and maintain tbe lines of railway under 
8. 7 of the Railways Act. The lower Court 
granted the declaration sought, on the ground 
that the defendant company could make its 
private terms with the Municipality or it could 
acquire the portion of tbe street it needed under 
the Land Acquisition Act, but until it had done 
the one or the other, it was a trespasser on 
Municipal land. The railway company having 
appealed : 

Heldy dismissing tbe snit, that the statutory 
authority under 8. 7 of the Railways Act being 
established, the application of S. 293 of the 
City of Bombay Municipal Aot was exoludedT 
by tbe words ** notwithstanding anything in 
any other enactment for the time being in 
force.*’ The Great Indian Peoiniula Railway 
v. The Municipal Corporation of Bombay, 16 
Bom. L.B. 104 » 83 B. 565^23 Ind. Cas. 766. 
SCOTT, C. J., and riATCHBLOR, J. 

(2) Ss. 41, 42, l^^— Reservation of separate 
accommodation for different communities not 
forbidden— Question oj undue or unreasonable 
preference— Jurisdiction of Court to decide the 
question — Indian entering compartment reserved 
for Europeans— Trespass— Liability of Railway 
Company for damages for illegal removal of the 
Indian, Mathradas Ram Chand y. The 
Secretary of State for India in Council, 7 
8. L. B. 42»21 Ind. Cas, 499. Bee Final Part« 
1913, Col. 68. 

(3) S. 42. Bee No. 2, supra, 

(4) 8, 47 — *^DayJ* definition of— Coaching 
Tariff Rules t North Western Railway — 
Notice, 

The provision in r. 74 that the interval be- 
tween the time of issue of a return ticket and 
the midnight of the same day shall be counted 
as one day, is neither unreasonable nor ultra 
vires. 

The fact that the day of expiry of the return 
ticket is specified on the ticket is enough notice 
of tbe Regulations of tbe Company. The 
Secretary of State v. Sahijram Aaanmal, 8 
S.L.R. 14»2d Ind. Cas. 801. 

Hayward, j.c., and Boyd, a.j.c. 

(5) Ss, 72, 1^— Railway Cgmpany—Coneign^ 
mept of goods— Risk note. Form B—Non^ 
delivery— Contents of packages, lo^ of— 
Complete packages, meaning of— Damage, 
suit for— Company, whether responsible for 
loss— Burden of proof. 

Certain goods were consigned to the defend- 
ant Railway Company for delivery to the 
plaintiff, under a Risk note known as Form H, 
made under tbe provisions of 8.' 72, Baiiways 
Aot. By that Risk note the owner lindertook 

to bold the Railway Administratioti harmless 
and free from all responsibility for any losii 
destruotiori or deterioration of, or damage |0 
all or any consignment for any oaiase What- 
soever except for • loss of a 
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forming part of a consignment, due either to 
the wilful neglect of the Railway Adquiniatra- 
tion or to theft by or wilful neglect of its ser- 
* vants, transport agents or carriages.” Upon a 
suit being brought by the plaintiff against the 
Company for damages for loss ht the contents 
of some packages. 

Held, that the onus lay upon the plaintiff to 
prove that the loss was not caused by any of 
the risks uadectaken by the owner under the 
Risk-note (a). 

Held further, that the loss of the contents of 
the packages could not be said to be loss of 

complete packages ” within the meaning of 
the terms of the Risk -note. East Indian 
Railway Company y. Mllkanta Roy, 19 G.L. J. 
119 » 29 Ind. Oas. 679 11 C. 576 » 19 O.W.N. 
95. 

Fletcher and Oh’atterjea, jj. 

JSe/erence:— (o) 16 C.W.N. 766, F. 

(6) S* 76. See No, 5, supra* 

(7) 8, 77. — Loss of goods consigned — Suit 
against EaU Indian Eatlway— -Service of 
notice on Agent^ Notice servtd on Oooa$ 
Superintendent, if sufficient — Promise by 
Goods Superintendent to pay certain liqui- 
dated sum toplainUf), if binding on HaiU 
way Oompany* 

The plaintiff brought this suit against the 
East Indian Railway Company to recover dama< 
ges for not having delivered certain goods that 
had been consigned to the plaintiil, after having 
served a notice on the Goods Bapecintendent. 
There was no evidence to show that the notice 
ever reached the Agent of the Company. 

Held, that the plain tifi was bound to serve 
the notice as provided by S, 77, Railways Act, 
upon the Agent of the Railway, Company, and 
that the notice served by the plaintiR was bad 
and, iherefore, the si^it was not maintainable 
(a). 

A promise made by the Goods Superintendent 
to pay a liquidated sum to the plaintiff as the 
value of the lost goods, without the knowledge 
of the Agent of the Railway Company, is not 
binding upon the Company . Radlia Kltsnn y . 
East lldian Railway Company, 21 Ind. Cas. 
970-19 G.W.N. 62, 

Fletcher and Ohattebje A, JJ. 

References '(a) 18 Ind. Cas. 509 - 16 O.W.N. 
856-15 0 L.J. 211 ; 19 Ind. Oas. 678-17 
C.W.N. 1184-18 O.L.J. 147. F.; 3 Ind. Oas, 
479-18 O.W.N. 24-4 M.L.T,^27. D. 

( 8 ) 8bk11, liO-^Bailway Company--^ Goods, 
loss of-- Notice of ctaim to compensation-- 
District Traffic Superentendent, noitoe on, 
whether sufficient, 

A notice of claim for loss of goods oonsigned 
thtough a Railway Company, if served on the 
thstsioi Ttafflid Bupertatendenl endnot oittbe 
AgetR -ih ittdsi Ooi^ i 


l.—ImpetUtl Acts — {Continued), „ 

Act IX of 1890 (Railways)— (ConRnusd). 

Act. East Indlaii Railway Company v. 
RamgatlRam. 19 O.L.J. 180-23 Ind.^ Cas. 
142. 

Stephen and Mullick, jj. 

References ;-18 0. L, J. 147 ; 17 O.W.N. 
1134, F. i 18 O.W.N. 24, D, 

(9) S. 80— Consipnwtenfs in bags— Bags found 
* loose but not torn— Refusal of Railway to 

re toeigh goods and have shortage noted in 
their books— Damages -^Consignment to be 
carried over two Railways -^Liability for 
non-delivery. 

A handed a consignment of obilliea to the 
North-Western Railway to be carried to Agra 
Fort (G.I.P. Ry.) forB. When B went to take 
delivery of the ohillies at Agra Fort, be found 
the bags loose. He requested the station staff 
to re- weigh and allow him to make a note of 
the shortage, if any. The station staff refused 
to re-weigh them and allow B to make entries 
in their books, whioh, aooordiog to them, were 
incorreot. 

Ultimately, the Railway authorities of the 
Great Indian Peninsular Railway, sold the 
chillies, and, after deducting their oharges, 
offered the balance of the sale-proceeds to B 
who declined to aooept it. B, sued the Great 
Indian Peninsular Railway for damages : 

Held, (1) that the Great Indian Peninsular 
Railway were not liable to bo sued for non- 
delivery of the goods ; 

(2) that the only suit that could have been 
brought was one against the North-Western 
Railway for non-delivery of goods ; 

(3) that B, was not entitled to make any 
entries in the Company’s books ; 

(4) that the Great Indian Peninsular Rail- 
way Company, as Agents of North-Western 
Railway, were entitled to refuse to deliver 
goods on the oondition insisted by B ; 

(5) that, as B failed to pay the freight and 
take delivery, the Railway Company were enti- 
tled after due notice to sell the goods. Koka 
Hal y. CJ.P, Railway, 21 Ind. Oas. 428. 

OHAMIEB and RaFIQUE, JJ. 

(10) S, ^0— Parlies to suit for compensation^^ 
Railway accepting goods for delivery— Loss 
on another Railway — Cause, of action— 
Necessary facts not mentioned in the plaint 
— Replication filed— Code of Civil Proce- 
dure (1903), O. VII, rr. 5 and 11. 

The plaintiffs sued the B. B. & 0. 1. Railway 
Company, at Agra for compensation *for the 
shortage of goods oonsigned to theiti from a 
station on the B. N. W. Railway to Agra Fort. 
The plaint however did not mention that the 
Agrav Fort Railway station was under the ad- 
ministration of B. B. dtO. f. Railway Company, 
but it oontaiued'ah allegation to the effbot that 
the above Coix)pi|oyA i|a8., bound to deliver the. 
lull qwiittity. of goods euiisigitad to ths . 
iSs. The deledddM 91^ Ibit Mtg 
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i.-^iatferW Acis --'(Coniinmd). 
let IX of 1890 (Rail«ays)-(Conc^ik26i). 

plaint did not disolose a oau«e of action against 
it, inasmaoh as it did not contain an explicit 
averment that the losa, injury or destruction of 
a portion of the consignmeat had occurred while 
it was in transit on the defendant's railway, it 
further pleaded that, the B. N. W. Bail way 
Company not having been impleaded, the suit 
was bad in law. Tne plaintiffs, thereupon, filed 
a replication alleging that the defendant 
Company bad acceptea liability for loss and the 
conduct of the Company showed that the losS) 
injury or destcuotion had taken plaoe on their 
line. 

Held that the plaint and the replication taken 
together disclosed a cause of action against the 
defendant Company, and the necessary issue 
had been fairly raised and ought to have been 
tried out and the plaint ought not to have been 
rejected. 

Heldf farther that, under the provisions of 
S. 80 of the Railways Aot, the plaintiff bad the 
option of impleading either the Railway Admi- 
nistration to whioh the goods were delivered 
by the consignor or the Railway Administra- 
tion on whose railway the loss, injury or des- 
tttotion of a portion of the consignment had 
occurred. Makhan Lai v. I'he Bombay, 
Baroda and Central India Railway Gompaiiyf 
12 A. L. J. 8b9. 

PlGOT, J. 

(11) 8. BO-^Injury to throttgh’booked goods — 
Goods, transmission of, by two Companies — 
Goods, non delivery of ^Compensation, suit 
for — Delivering Company, whether liable* 

Certain goods were consigned, under a 
through- booking, to a Railway Company for 
delivery at a station on the line of another 
Company. Upon a suit being brought for 
damages for loss of the goods against the book- 
ing Company and the delivering Company : 

Held, that the delivering Company was not 
liable under B. 80, Railways Aot, for any injury 
to such goods, unless it was proved chat the 
loss, injury, destruction or deterioration ooour- 
red on the line of the Company, Bast Indian 
Railway Company v. Nope Chand Magni 
Ram, 19 C.L.J. 434»*2d Ind. Cas, 22. 

FLETCHBB and CHATTBBJBA, JJ. 

Beferencfsi-'-d Bom. L. R. 260 ; 8 M. 240, F. 

(12) 8. SO--Open delivery, right to^Consign- 
mentmt tampered wtth-^Beftisal by the Bail- 
way Co, to open the goods and examine them 
before ^ipng delivery at destination-^Bailway 
Oo, n^t bound to give that class of delivery — Act 
not hrorigful-^Not liable for damages, Jwala 
f^lwtad At Co. y. Great Indian Peniniola 
Railway, 11 A.L.J. 772^21 Ind. Caa/448. 
BeelPinal Part, 1913, Col: 60. 

il8> B* 182. BetoKo. 2, sapftt, 


w 

/.— /mper/a/ AcU-^iContinued!^. 

Aot lY of 1898 (Partition). 

Ss* 8, 2 — Co'Sharer applying for sale under 
8, ^r-No fight to buy up share of others^^ 
Right of other ec^sharers to buy^Property^ 
part of which must be left joml'-^Whether * 
susceptible of parttUon, 

A property is not susceptible of partition by 
metes and bounds, if the part which is a pass- 
age giving aooess to the dwelling rooms allotted 
to the 00 - sharers has necessarily to be left joint* 

Under the Partition Aot, a oo-sharer who 
applies for a sale has no right to buy up the 
share or shares of the remaining co-sharer or 
00 -sharers. The right to buy out is vested In 
those other sharers under 8. 3, and is exercised 
by them against the sharer who, by his applica- 
tion under S. 2, has shown his willingness to 
have hie share oonverted into money, Jhaman- 
das Lilaram v. Mulohand Pahlumal, 7 S L.R. 
117 » 24 Ind. Gas. 273.* 

Pratt, j.c., and Kemp, a.j.c. 

Act I of 1891 (Land Acquisition). 

(1) Acquisition — Instances as to the rate of 
lands sold in the vicinity of land acquired under 
Act I of 1894 — Costs of Pleader* Kanwav 
Ramzur Singh v. The Secretary of State, 174 
P.W.R. 1913«309 P.L R. 19l3«21 Ind. Oaa. 
270. See Final Part, 1913, Col. 61. 

(2) Vesting of public streets in Munioipality 
•—Laying of Hallway lines under statutory 
authority over such streets— Land need not be 
acquired. See ACT IX OF 1890 (RAILWAYS), 
No. 1, 16 Bom. L.R. 104. 

(3) 8b, 9, 12 and 18 — Award made by CoU 
lector, without being communicated to applicant, 
effect of — Limitation for filing objection— Bigh* 
CourVs revision. Hart Das Pal v. The Muni- 
oipai Board, Lucknow, 16 O.C« 874 » 22 Ind. 
Cas. 652. See Final Part, 1913. Col* 62. 

(i) 8s, 9, 25 {2)— Objection under 8* 9 not 
taken— Sufficient explanation. 

Where the Government notified the plaintifi’s 
land to be acquired under the Land Acquisition 
Aot and the plaintiff failed to put in objeotions 
under S. 9 or to show any saffioient reason for 
not filing su3h objections, held, that the Judge, 
on the case ooming befoi;^ him# ought' not to 
have interfered with the award of the Colleotor. 

Held, also that the fact that there" were cer- 
tain private negotiations for sale of the land 
between the Government and the plaintiff in 
whioh the Govetnmenf had offered more than 
what the Colleotor allowed was not sofficient 
reason, within *'the meaning of S. 25 ^), for 
failing to make a claim tinder S. 9. NaPain 
Dutt y. Ruperintendent of Dahra Boh, 12 
A.L. J. 1319. 

TUDBALL and RaPIQ, JJ. 

(5) 8s* lU 19 (1) (4) and 23— itcard by 
Oolleetor — CmiAeeM 4i» 049ti €«arl ^ 
Barden y * Batirnof 
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L^tmperM ActB^Oovdimmd). 

lei I of 1891 (Laed lef ttieliloB)— (Oonttnu«cZ). 

Ordinarily, where a olatmani oonteste before 
a Civil idourt the amount of oomj^usation 
award under the Land Acquisition Act by a 
Collector, tfte burden is upon him to show that 
the amount so awarded is oaloulated on a 
wrong basis ; but where suoh award was made 
without taking any evidence, that burden be- 
comes very light ; the mere ipse dixit of a 
Oolleotor has very little weight and is not 
prima facie evidence of the correctness of the 
award and the Collector has to justify his 
award under S. 19 (1) (^i of the Act (a). 

* Speculation as to the effect which any 
suggested development may produce on prices 
must be excluded, except to the extent to which 
it is shown that such speculations had actually 
entered into the market price of the laud to be 
acquired at the date of declaration. 

Where, therefore, on the date of such declara- 
tion, there is a soheme of development of the 
town and that was known generally, enhanoa- 
ment in the value of the market rates conse- 
quent on such development must be taken into 
account, for determining the market-valuo of 
the land to be acquired (b). 

Where there are two data available for 
asoerfcaining the market-value of the laud 
sought to be acquired, one based on the market 
value of the neighbouring lands and the other 
on the clasaidoation of lands into agricultural 
and building sites, it is safer to adopt the 
former valuation in determining the market- 
value of the land sought to be acquired and not 
the latter, as it is an uncortain basis. Mar- 
wadi Padmajl Miaohand v. The Deputy 
Collector of Adoni, 27 M.L.J. 106 » 24 Ind. 
Oas. 141. 

Tyabji and Spencer, jj. 

References :--{a) H C.W.N. 875. F. (b) 26 B. 
1 (23) = 28 LA. 121, F, 

(6) S. 12* See N6. 3, supra. 

(7) 8. IB^Incompelency of objector to raise 
a question not referred to a Civil Court--- 
Subsequent settlemenU more reliable. 

Held, that, in a Land Acquisition case no 
question for which the objector has not asked 
the Oollector to make a reference under 8 .18 of 
Act I of 1894 to the Civil Court, oau be raised. 

Held, also, that the records of the recent 
settlements are more reliable than those of the 
old ones, as in modern times the former are 
prepared with more care and accuracy. Hafiz 
Anwar All y. Ram Sarop, SPP.W.B. 1914- 
180 P.L.R. 1914 = 24 Ind. Cas, 903. 
JOHNSTONE and CHEVIS, JJ. 

(8) S. 18 —Pleader* 8 fees, assessment o/--Oivil 
Diifest (Oudh), para. 272, r. 9. 

Held, thatf for the purpose of taxation of 
pleader's fees, prooeeaings taken on reference 
under S« 18 of the Land Acquisition Aot should 
not bA treated ad a suit witbiu the meaning ol 


I. '^im per l3i Acts ^[OontinuBd), ♦ 

Aot lof 1898 (Land Aoquisitioa) •^(Cenfinusd). 

the rules oontained in para. 272 of the Oudh 
Civil Digest. Pleader’s fees in suoh oases should 
be assessed under r. 9, of the latter paragraph. 
SaJJad All Khan (Nawab) v. Saoretary of 
State for India in Coancil, 17 O. C. 284. 

Lindsay and Stuart, j. cs. 

(9) 8. IB— Money paid out to one party before 
reference heard— Power of Court to entertain 
reference — Inherent power to recover the money. 

Jogesh Chandra Rai y. Yaknb All, 17 0. W. 
N. 1067 = 21 Ind. Oas. 111. See Final Part, 
1910, Col. 63. 

(10) 8. 18. See No. 3, supra. 

(11) 5a. 18, 19— Procedure prescribed by Ss, 18 
and 19 must be strictly observed — Whether 
time can be extended on ground of minority. 

In this case the award of the Oolleotor was 
made on 7 6-1912 and a vague petition on un- 
stamped paper was presented to the Oolleotor by 
all the respondents on 11-7-1912. This petition 
was returned as unstamped. On 23'7-1912, 
H, one of the respondents, acting for himself, 
presented a written objection to the award, but 
in it he merely; asked the Collector to review his 
award and grant him further oompensatiou. 
The Collector rejected this applications as time- 
barred. On 3-8 1912, H, filed another petition 
before the Oollector which was also rejected as 
time barred. On 14-8-1912, G, another res- 
pondent, on bis own behalf, applied to the 
Collector praotioally for a review of bis award. 
This applioatioij was also rejected as time- 
barred. The other respondents M and A, who 
were minors, made no application to the 
Oollector after the rejection of the unstamped 
petition of 11-7'1912, but their mother was 
acting as their guardian. 

Tbe Oolleotor, however, after rejeoting the 
various petitions made to him, directed that 
the applications be forwarded to tbe Divisional 
Judge to be put up along with tbe other oases 
before him.” The Divisional Judge apparently 
regarded this order of tbe Oolleotor as a reference 
under Ss. 18 and 19 of the Aot and acted on it. 

Held that the Divisional Judge had no jurls- 
diotioD to deal with the case of tbe respondents; 
beoause (1) there was no application by any of 
tbe respondents asking the Collector to take 
action under S. 18 of tbe Act ; (2) these petitions 
were time-barred ; (3) the Collector rejected tbe 
petitions and did not refer them under S- 19 to 
the Divisional Judge ; and (4) so far as minor 
respondents M and A were concerned, (here was 
no application at all before the Golieotor after 
their petition of 11-7-1912 was rejected (a). 

Held, also that the procedure prescribed by 
Bs. 19 and 19 of the Aot was laid down in very 
clear terms and must be strictly observed. 

Held further that, under S. 18 of tbe Aot, tie 
exteusioQ ol time was allowable on the ground 
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Aci$^{Oontinued), 

Aeil of 1891 (L4od Aoqaiaition)— (Con^tnic^l. 

of miaonty. The Secretary of State t. 
Hakim. 64 P.B. 1914 » 244 P.L.R. 1914 a- 158 
P.W,B. 1914. 

BATTIGAN and BBADON, JJ. 

Reterence :-(a) 30 B. 275 (286). R, 

(12) 8s. 18, 19, 5i^Applic'ition to Collector 
time-ban' ed --Order of Division'll Court 
rejecting referen'ie on that ground -App%al 
to Chief Court whether lies Signature to 
award when sufficient - Collector accepting 
application after lime— Effect upon Qooern' 
meat — Waiver — Chief Court whether can 
interfere in revision. 

An award parportiog to be made under 
this Aot was auDOunoed by the GoHeotor on 
18*3>1910. Oa 6-5-1910. i.e., more than 6 weeks 
from the date of the award, the applioatioa was 
made to the OoUeotor requiring that the matter 
be referred to the Court, under S. 18 of the Aot. 
The reference was made acorirdingly, but the 
Divisional Judge found that the claimant’s 
application was time-barred and dismissed it. 

Heli, on appeal to the Chief Court, that no 
appeal lay under S. 54 of the Aot, as the Court 
below made no award at all, b^t merely dis- 
missed the applioatioa as time-barred (a). 

Qamre : — Whether the Chief Court can deal 
with the oase on the revision side. 

In this oase the award did not bear the full 
oil^oial signature of the ofhoer making it, but 
was signed *A. D. Land Acquisition officer’, 
Held, this signature was suffioieut for the pur* 
poses of the Act (6). 

The fact that the Collector overlooked that 
the application before him was time- barred 
would not mean that he ' waived ' the question 
of limitation and oannot bind the Government, 
audit is open to the Court to hold that the 
application to the Collector could not form the 
basis of a referenoe under Ss. 18 and 19, inas- 
much as it was barred by time (c). Ohulam 
Mohy-nd-din v. Secretary of State for India, 
48P.R. 19U«208*^P.L.R. 1914-149 P.W.R. 
1914-24 Ind. Caa. 379, 

Rattigan and Scott-Smith, jj. 

References:— (a) 89 0. 393, J’, (6) 123 P.R. 
1903, R (c) 30 B 275 ; O.A. No.;276 of 1913, F, 

(13) Ss, 18, Apportionment of Compensa- 
tion-Reference on zsmindar^s application 
— Tenant's right to dispute apportionment. 

Where definite apportionment was made by 
the Cplieotor between the zimindar and his 
tenant, a’hd the matter was referred to the 
Court on the applioation of the eemlndtw and 
not orthe tenant : 

Held, that the tenant could not dispute ^he 
OoUeotor -s award bafore Court. Maharall 
valad Kitho y. Dewan Mnshtaktlng walad 
Diwan Paretam, 8 S.L.R.I8-25 Ihd.Oas* 803. 
^ „ HAYWABD.jI.C.. and BOYD, A j.o. 

(14) B. 19. See Noe. 6. II and 12. supra* 


I,— imperial Acta ^[Cmtinuedh 

Act 1 of 1891 (Land Acquiilt{oii)*-*(Con4inned). 

(16) 5. ^S—Oommlsory acquisition^^Compen* 
safid^— Hypothetical scheme of development. 

In assessing the amount of compensation for 
the oompnlaory acquisition of open sites of land, 
hypothetical buUding schemes of development 
are admissible in evidence and are a proper 
method of valuation. Mervanji MancherJI 
Gama v> The Government of Bombay. 16 
Bom. L.R. 55 (P.C.). 

LORD MACNAGHTEN. LORD ATKINSON, 
LORD SHAW, SIR John Edge, and 
Mr. amir ali. • 

(16) S. 23— Hoabad Mehal property, acquisi- 
tion of—Apportimment of eompematitm 
between Government and claimant— 'Basis 
of calculation of value of Government in- 
terest— Chance of enhancement of rent, 
value of. 

A Noabad Mshal held under Government 
implies a hereditary and transferable title in 
perpetuitv. subject to payment of rent for all 
lands under cultivation. 

Where certain properties included in a Noabad 
Mehal held under the Government were ac- 
quired under the Land Acquisition Aot : 

Held— that the mere fact that the rent was 
enhanceable did not justify the Court awarding 
half the oomoensation money to Government, 
as Government would not in ordinary course 
increase the assessment unless the assets of the 
property also increased. 

That the interest of the Government ought 
to be measured by capitalizing the present rent 
at 30 years’ purchase. Jogesh Ohandra Ray v. 
The Secretary of State for India in Gouncil, 
18C.W.N, 531-24 Ind. Cas. 65. 

MOOKERJEB and BEACHOBOFT, JJ. 

(17) 8. 23— Compensation— Market value of 
ba.sti land —Principles of assessment of 
value— Recognised mode— Taking average 
of prices at recent sales. 

Per Maclean, C J . — In order to ascertain 
the market- value of property at a certain time, 
it is an indicium and a valuable indicium as to 
the value of the property* to asoertaiu what 
prices have been recently obtained for lands 
more or less similarly situated in the same 
neighbourhood. But the oiroumstances in each 
oase under which the purchases are made must 
be borne in mind. I! the- plot be a small plot, 
a higher price is probably obtained than if it 
were a large one.« The precise situation of the 
land in each case is often a matter of very 
ooDsiderable importanoe as either enhaDoing or 
lowering the price. Again, a partioular person 
owning an adjoining property or who has some 
particular object in desiring to acquire some 
special piece of land would be inclined to pay a 
higher price. A smaller price wonld be flycn 
for an undivided share with its possible burieh 
of litigation to obtain h pgetitm^ than htr an 
entire property. 
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I.^imperi0lAct8^{ConUnued)^ 

JLot I of 1891 (IiAiiii AcqulBltiOD)--<Con<tntt«d)« 

In theoase of basti land/ in a city like Cal- 
cutta, the principle of assessini; the amount of 
compeneition to be allowed at so man^ years’ 
^ purchase the rental is not unsound. If 
twenty years’ purchase be arrived at, after 
ooDBidering the future possibilitieB of ^be land 
for building purposes, the situation of the land, 
the fact that it has been opened out by new 
roads, that it is near an open space, and matters 
of that class, it cannot be said that such a 
principle of valuation was per se wrong or 
contrary to law. 

Per Banerjeet /.—The market-value of land 
iSh be acquired should be ascertained, not ac- 
cording to its present disposition, but laid out 
in the most lucrative and advantageous way in 
which the owner could dispose of it (a). 

There are three recognised modes of deter- 
mining the market- value ; first, by ascertaining 
the price or prices, at ^lifhioh the whole or any 
part or parts of the land acquired has or have 
been sold and purchased in recent years ; second 
by ascertaining the net annual income of the 
property and by taking a certain number of 
years’ purchase of that income depending upon 
the nature of that property ; and third, by as- 
certaining the price at which the lands in the 
vicinity have been sold and purchasedi, and 
making all due allowance for situation and 
the oircumstanoes attending each particular 
sale (b). 

In going by averages, that is, in adopting the 
third mode mentioned above, the exceptional 
instances should always be excluded from the 
computation. The only instanoes to be taken 
into consideration are those that are as similar 
as possible, to the one under eonsideration, 
similar not only in point of site but also as 
rog«irds all other intended oircumstanoes. 
Amlrta Lai Basak v. The Secretary of State 
for India in Couooil, ad lod. Oas. 78. 

Maolean, O.J. and G. D, Banerjee, j. 

B6ferences:^{a) lQ, 103; 15 B. 279, Bel. 
{h) 15 B. 279. ReL 

(18) 8* ^S--^Land acquisition^ Owner depriV’ 
ed of faoilities for irrigation by wrongful 
act of Municipal Corporation^Corporation 
itself subsequently acquiring land-^Com- 
pensation, . • 

Wher^e, by the wrongful act of a Municipal 
Oorporalion, the owner of a piece of land class- 
ed as * wet ’ was deprived of the faoilities (in 
the nature of an easement right) which existed 
for irrigating such land, and the Municipal 
Oorporation acquired the land itself subse- 
quently for public purposes, ih estimating the 
compensation to 1 m paid to the owner, the 
Oiloulation must be made not merely on the 
market value of the land, but also on the 
atnount ol damages payable to the owner for 
the deprivation of water-rights of his land. 
Oopalacliariar v. The Deputy OoUeetor wf 
r«a. 0 m» 806^. 
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I.— Imperial ActM^iContinue^. * 

kti lot 1891 (Land AoqoiiUion)— (Cottlinttad). 

(19) S, HS—Caleulta muttieipal Ael (III S.C. 
of 1899), 8» 657» elso (c) and (d)^Bustee 
land, acquisition of — Mode of valuation-- 
Future use of land if can be considered in 
ascertaining value-^Evidence os to under- 
tenants and rents paid by them, if relevant 
to determine market* value-- Evidence as to 
sales of lands other than hustee lands in 

^ the neighbourhood, if admissible— Cl, (c), 
S. 667, meaning and effect of — Cl* id), 
presumption under, nature of, 

A piece of bustee land was acquired at the 
expense of the Oorporation of Oaloutta, and the 
Special Land Acquisition Judge on a reference 
under S. 18 of the Land Acquisition Act, refused 
to admit evidence relating to the under-tenants 
and the rents paid by them and disallowed 
questions put to a value with regard to gales of 
other lands in the neighbourhood which were 
not bustee lands : 

Held— That cl. (c) of S. 657 of the Calcutta 
Municipal Act, which amends the Land Acqui* 
eition Act, means that, when a land is compul- 
sorily acquired, any use to which the land may 
be put in future, should not be taken into 
consideration in determining its value, but the 
valuation shalV be determined according to the 
market-value then existing of the land or build- 
ing in the position that the matters then were. 
That this clause precludes evidence being given 
of the purposes to which bustee lands can be 
put in future, and the Land Acquisition Judge 
rightly refused to admit evidence relating to the 
under-tenants and the rents paid by them, such 
matter being not relevant for the purpose of 
ascertaining the market- value as dedned by 
sub S. (c) of 8. 567. 

That the Judge was right in disallowing the 
questions put to the witness with regard to sales 
of other lands in the neighbourhood which were 
not bustee lands, although in ordinary cases 
under S, 23 of the Land Acquisition Act such 
evidence would have been admissible. 

That the presumption under ol. (d) of 8. 667 
is a rebuttable presumption, and it is only until 
the contrary is shown that the Court is entitled 
to presume that twenty-five times the annual 
value of the property as entered in the Assess- 
ment-book is the value of the property within 
the meaning of sub 8. (c). Manindra Chandra 
Nandi v. The Secretary of State for India, 
18 C. W. N. 884 « 23 lud. Cas. 412 «41 0. 967. 

FliETCHBB and BiCHARDSON, JJ. 

(20) S, 33— Compensation — Market value— 
Price paid by owner— Evidence, ' 

The mere fact that the owner of the property, 
acquired under the Land Acquisition Act, bad 
obtained it cheap would not entitle the Goverii- 
ment to get it under the fair market-value ; but 
tliej price v«hioh was paid by the owner 
shortly before the publication of ' hotifibfithiti 
would a ifalddble .piede of evidahoe !td 
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Act 1 cX isai (Uttd Aetulflitloii)— (Oondtidbd). 

41)6 Coarfc in ascertaining the true market value 
of the proaerty. Qamar AH v. The Collector 
of BaceiUy, 28 Ind. Oas. 542. 

EIOH4BDS, C.J. and Banbbji, J. 

(21) 8, ^^•-^Oompensation '^Adaptability for 
parrying ^ Value to he determined. Day a 
Xhoihal V. The Assistant Collector. Surat, 

15 Bom. L. E. 845^21 Ind. Gas. 320 » 38 B. 

87* See Final Part, 1913, Ool. 64. • 

(22) S. 23. See No. 5, supra, 

(23) S. 2S (4) ^Land acquisition — Compensa- 
tion^Back land ^Injuriously affecting— Acquit 
eition for certain purpose ^ if can be abandoned, 
0ara Das Kundu Chowdhry v. The Secretary 
of State for India in Counoll, 18 O.L.J. 244 » 
22 Ind. Gas. 854. See Final Part, 1913, Gol. 
64. 

(24) 6. 25 (2). See No. 4, supra, 

(25) S. 30. Bee No, 13, supra, 

(26) S. 31 (2) — Applicability to shebait-Vosi- 
tion of shebait — Power to withdraw compmsa^ 
tibn money, Ramprasanna Naodl Chowdhuri 
Y. Secretary of State for India, 40 G. 895^22 
Ind. Gas. 272. See Final Part, 1913, Gol. 67. 

(27) S. 49. Bee No. 30, infra, 

(28) a, 64 “ Giv, Pro. Code, 1608, S. 96 (1)— 
Bombay Civil Courts Act (XIV of 1869), 
8, l^^Beference in ca^e where the award 
does not exceed Rs. 5,000— Decision by 
Assistant Judge — Appeal to District Court 
Second appeal to High Court not allowed. 

A referenoe, under S. 18 of the Land Acquisi- 
tion Act, from an award which did not exceed 
Es. 5,000 was tried by an Assistant Judge under 
the provisions of the Bombay Civil Courts Act, 
1869. An appeal from the decision of the Assist- 
ant Judge was heard by District Judge. On 
second appeal : 

Be 2d, that the appeal to the High Court was 
not maintainable. Ahmndbhoy Hablbbhoy 
V. tf aman Dhondn, 16 Bom. L.E. 72sSd B. 
837=^23 lad. Oas. 614. 

SCOTT, O.J. and BATCHELOR, J 

(29) S. 54. See No. 12, supra. 

(30) 8s. 64, 49 (1), proviso 2— Preliminary 
deoision — Award — Appeal — High Court. 
MnlraJ Kfiatav y. The OoUeetorof Foona, 

16 Bom. L. E 602 » 21 Ind. Gas. 179. See 
Final Part, 1918, Gol. 66. 

Ant ItY of 1895 (Crown Grants). 

Applioation of, to lease by Government in the 
ordinary way of business. Sae RBOISTRATION 
ACTj(1908). No. 12, 12 A.L J. .219. 

let 111 of 1897 (Bprldemic Diseases). 

B. of Local Oovernmmtr-~lDi^e- 

gaplon iV'Colketor •^Delegation by CoUevtor^ 
Ultra' ^kte^tMence, how provedSuUs undkr 
iho^At^M^ninpvf iaHngimames,'^ M»g- 

mnm ffliama ImRepor, (1918) M. WvM. 926* 
448»14 Ur; Lji 696«9l Ind; 
Odst 686v fish tidal 


LSmperMAciM^iCm^Avued), 

Act X ef 1897 (General Clanses). 

( 1 ) s. 10. See* Limitation act (1908), 
No. 6, 26 M.LJ. 23. 

(2) 8. 10— Applicability. w See LIMITATION. 
ACT (1909), No. 1, 17 0.0. 264. • 

(8) S» 10— Suit under 8. 77, Eegistration Act, 
1903— Oouct closed on the last day of period of 
limitation— Institution on re-opening day— 
Suit within time. See BEaiSTRATlON ACT 
(1908), No. 20, 16 M.L.T. 238. 

(4) S. 24—Notiflcatiofn issued by Government 
exempting agricultural leases from registra* 
tion^ Registration Act (1908), subsequently 
passed -Effect of. 

Where the Government in 1685 issued a 
notification exempting agriouUural leases from 
registration and did not modify or cancel the 
notifioation after the passing of the Registration 
Act of 1908, held that the notification was still 
in force, in view of the General Glauses Act, 
and an uuregistered agriouUural lease was ad- 
missible in evideoce. Hazari Singh v. Tirhenl 
Singh, 12 A.L. J. 792. 

Rafiq and Piqgott, jj. 

(6) 8. 27. See HIGH COURT RULES (BOM- 
BAY), No. 1, 16 Bom. L R. 204. 

Act V of 1898. 

See Grim, Pro. Code. 

Act II of 1899. 

See STAMP ACT. 

Act IX of 1899 (Arbitration). 

(1) 8s. 13, 14— Legal misconduct of arbi- 
trator— Setting aside award— Court’s power to 
remit award for reooaaideration. See AWARD, 
No. 7, 41 0. 313. 

(2) 8. 14. See No. 1, supra, 

(3) 8. Agreement to refer to arbitraiion — 
Suit filed by Receiver— Application to stay 
suit and to refer to arbitration — Insolvency 
proceedings, sufficient ground to refuse; to 
stay suit— Provincial InsolvoHisy Act, 1907, 
5.16(2). 

J. entered into a written agreement for sale 
of certain sugar as guarantee broker of F. A Co. 
The agreement contained a olaoee by whieli the 
parties agreed to refer all matters in dhrpnire 
between them to arbitration. J. failed ' to sell 
certain oonsignments of sugar and became 
insolvent. F. dc Go. proved their claim lot 
damages against J. before the Official ReoeiveK 
The amount of* damages was subseqiiently 
reduced by the Judge. The Receiver then stted 
to recover from F. A Go. the fialanoe with 
interest of Rs. 85, 000, the guarantee deposit- 
F. & Go. wanted tMs suit to be eelerredf^d 
arbitration under the arbitcatian ulattfe In the 
s^eembnt; " r-*"* 

Held, that the main .tjffibktlbu ih 
which ^ icrdfiig|fcc and 
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Aot of iBd9 (Arbitratloa) j). 

which had been already decided by the Judge 
in inaolYenoy prooeedings depended upon a 
diffieuU question of law (a)i * 

That the caain question could now be litigat- 
ed only with the leave of the Court in view of 
8. 16 (2) of the Provincial Ineolv^anoy ifot, and 
that the insol veooy proceedings would be suffi- 
cient reason why the matter should not be 
referred to arbitration in the discretion vested 
in Court by S. 19 of the Arbitration Act. 
Jamoi Finlay & Co. v. £. Raymond, 8 S L.R. 
6Q. 

. Hayward, j g. 

References (a) 6 8.L R. 187 ; 8 S.L R. 95, 

R. 

Aot YI of 1901 (Assam Labooe and Emi- 
gration). 

S. 91 — Conditions imposed by rules under 
-^Poforr of dismissal for breach of such condi- 
tions-^Whethev implies power to suspend — Suit 
for ^ damages — Insiiiution by agent of person 
contracting with Government — Remoteness — 
Dismissal of suit^Tortious act of servant of 
Government — Xiiability of latter for such act 
-^Ratification'^ Servant exceeding scope of au- 
thority upon liability of appointing 
authority — Ribel-^ Government order containing 
language giving rise to alleged libel — Publication 
under statutory authority and in execution of 
its duty— Absolute privilege— Proof of publi- 
cation under authority from Secretary of State 
— Necessity of — Government of India Act^ (31 
and 22 Fic, c. 108), 1858, S. 3. A. M. Rots y. 
The Secretary of State for India in Council. 21 
M.L.J. 429 = 19 Ind. Cas. 353 = (1913) M.W.N. 
758 = 37 M, 65. See Final Part, 1913, Col. 75. 

Act YlII of 1901 (Universities). 

University Regulations— Provision for post 
graduate studies, if compulsory or enabling — 
University lectureship. See Manda&IUS, No. 1, 
18C.W.N. 430. • 

Act III of 1905 (Paper Currency). 

8, 24 — Pro^note payable to so and so or 
order or bearer'^-— Contract Act, S. ^3— Pro 
note void— Consider ation, suit on original — 
Negotiable Instruments Act, S, 120— Holder 
in due course, whether includes payee of 
instrument payable to bearer- Evidence Act, 
8, 57 (1) — Judicial notice^ 

A promissory-note made payable to so and 
Bonr order or bearer,’* contravenes the provisions 
of 8u 24 of the Paper Currency Aot, and is, 
therefore, void under B. 26, Contract Aot. 
Nothing oan be recovered on the document. 

If the promissory-note is executed for a 
debt which already exists, the promisee oan 
sue on the original consideration. 

Under 8.^ 120 of the Negotiable Instruments 
Aot:» a hpldee in due course does not inolude the 
payeei^ nf a negotiable instrument payable to 
bearer* , 


i.— Imperial Aeta— {Continued)* • 

Aot III of 1905 (Paper Carpenoy)-^(C2£f.). 

Courts are bound under S« 67 (1), Rvidenoe 
Act, to take judicial notice of the provisions of 
S. 24 of the Paper Currency Aot, without the 
defendant having raised the objection in his 
defence at all. Mlrza Hidayat All Beg v. Nga 
Kyaing, U.B.R. (1914), lat Qr. 13 = 24 Ind. 
Oas. 721. 

Shaw, j.c. 

Aot'lII of 1907 (Provincial Insolvency). 

(1) 8s. 2 (1) (g), 18. 20 (0 . 40 (1), 44 . 47— 
Profits from ‘Jatri* or * pilgrim business 
Insolvency of Panda or guide— Appointment of 
receiver to carry on the ^pilgrim business*— 
Meaning of * business* or * trade * in Ss, 30 (c) 
and 40 (1). Anand Mahanti v. Ganeah Mahes- 
wop, 40 C. 678=21 Ind. Cas. 969. Bee Final 
Part, 1913, Col. 77. 

(2) 8s. 4 (6) and 5— Heir of deceased debtor 
— Petition at the instance of creditor to ad~ 
juiicate — Maintainability — Petition to ad^ 
minister deceased debtor's estate— Whether 
lies— Presidency Towns Insolvency Act, 
8. 108. 

There is no provision in the Provincial Insol- 
vency Act which enables the creditor of a de- 
ceased debtor tp file a petition for the adminis- 
tration of his debtor’s estate similar to the one 
contained in S. 103 of the Presidency Towns 
Insolvency Aot. 

Unless the relation of creditor and debtor 
has been established between the heir of a de- 
ceased debtor and his oreditors, no petition for 
adjudication lies against the heir at the instance 
of the creditors of the deceased, la the matter 
oi an application by BhivJI Dhamji to 
declare Samabal Faktra Basrlo, an losolvent, 
8 B.L.R. 98. 

CROUCH, A.J.C. 

(3) Ss. 4, 11— ‘ Unable fo pay his debts * in 
8. 4t— Meaning of— Object to get the Court to 
realise petilioner*s share in family property— 
Abuse of process of Court — Dismissal of petition 
—Civ. Pro. Code, 1908. 8, b6— Judgment- 
debtor — Arrest of —Whether entitled to adjudi- 
cation order— Powers under 0. XXI, r, 40. 
Ponnuiwami Chetty v. Napayanaiwami 
Chetty, 14 M.L.T. 805 = 26 M.L J. 646 = 21 
Ind. Cas. 293. Bee Final Part, 1913, Col, 79 

(4) 8. 5. See No. 2, supra* 

(5 & 6) Ss. 5, 6 (3), 15 (1) and 16 {i) -Debts 
not exceeding assets— Power of the Court to 
dismiss petition— Sufficient cause — Act of 
bankruptcy — Court's inherent power — 
Abuse of the process of Court. 

A debtor whose debts amount to Rs. 500 is 
** entilled to present ” an insolvenoy petition 
(S. 6, ol. 8) and an act of bankruptoy is ^m* 
minted by the presentation of his petition 
(S. 6). 

A debtor petitioned to the Ooart to adjudl- 
oate him an insolvent and alleged that, owi]a|| 
lo insuffioienoy of awets^ he was unal^le to |ke|r 
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JLol Iff of 1907 (Provincial latolveiioy) 

’^(Continued), 

his debba whiob exceeded Bs. 500. The Court 
was not satisfied on the evidence in the case 
that the debtor’s debts exceeded his assets iihd 
dismissed the application. that S. 15 (1) 

ol the Provincial Insolvency Act, which em> 
powers the Court to dismiss the petition for 
any sufficient cause,” deals entirely with a 
creditor’s petition and does not apply to a 
debtor’s petition, and a debtor whose de1)ts 
amount to Bs. 500 is entitled on his application 
to be declared an insolvent under S. 16 (1). 

Held also that the presentation of a petition 
on one ground that the debts amount to more 
than Bs. 500 which the applicant is unable to 
pay does not amount to an abuse of the process 
of the Court. Trilokinath v. Badri Das. 12 
A.L.J. 355 = 23 Ind, Gas. 4«36A. 250 (P.B). 

BICHARDS, C.J., BYVBS and PiGQOTT. JJ. 

’ 15 0.W.N. 213; 15 G.W.N. 990; 

32 A. 645 ; 9 A.L.J. 699, B. ; 32 A. 547, D.; 26 
M.L.J. 545, Not F, 

(7) 8. 6. See Nos. 6 and 6, supra, 

(8) Ss.6, 2, 47, sub^S, (l)-’^‘Deblor 

ordinarily resides or carries on business or per^ 
sonally works for gain ” — Guard running train 
from B to K but residing at D-^o permanent 
residence at K^-Whethsr Court at K has juris- 
diction over his petition in insolvency^ Civ. Pro. 
Code. 1908, 8. 21 -—Objection to jurisdiction to 
he taken in first Court — Power of Appellate 
Court— If doctrine applicable to petition in insol- 
vency, Madho Prasad v. A. N. Walton. 20 
Ind.* Cas. 370 = 18 C.W.N. 1060. See Final 
Part, 1913, Col. 80. 

(9) S, 11. See No. 3, supra. 

(10) 8s. 12, 46 (S)— Insolvency petition by a 
creditor — Notice to all creditors — Any credi- 
tor entitled to appeal under 8, 46 (3), 

Where a creditor files a petition to adjudicate 
his debtor an insolvent, notice under 8. 12 (1) 
to all other creditors must issue under S. 12(2). 
Any other creditor is a person entitled to appeal 
under S. 46 (3) of tjhe Provincial Insolvency 
Act. Muthu Karuppan Chettiar v. Huthu- 
raman Chettiar, (1914) M.W.N. 899. 
OLDFIELD and Tyabji, JJ. 

(11) 8s. 13 (3), AT —Attachment of property as 
that of insolvent— Order made before ad- 
judicating the applicant an insolvent— 
Buies of Code of Civil Procedure, 1908, 
applicable— Orders XXI, XXXV’III, 

An attachment under 8. 13 (3) of the Pro- 
vincial Insolvency Act is analogue to an 
attachment before judgment effected under 
0 XXXVlil of the Code of Civil Procedure, 
1908, and the Insolvency Act laying down no 
procedure to be followed, a Court is bound to 
consider a claim preferred to such an attaclf- 
ment in the manner provided for investigation 
of claims to property attached In execution of 
decree. A party ai^grieved is not bound to wait 
so joagAa the lao^iver takes no steps to deal 
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with the property. Hashmat Bibi v. Bhagwaa 
Das, 12k.L.J. 24 = 36 A. 66«^4 Ind. Cas. 759, 
BYVBS and PIQGOTT.JJ. • 

(12) 3. 15. Nos. 5 and 6, supra. 

(13) 8- Adjudication order— Vesting of 
property. 

The property §f an insolvent vests in the 
Receiver from the date of adjudioation and 
aBer that date the insolvent cannot maintain 
any suit on a ohose in action belonging to him. 
T. S. Ramasamy Iyengar v. Ramallng^ 
tfudaliar, 22 Ind. Cas. 687. 

AYLING, J. 

References ; — 5 Ind. Cas. 931 «7 M.L.T. 135 
«3a M. 15, F. 

(14) S. 16. See Nos. 5 and 6, supra. 

(15) S. 16, suh-8* (2) — Prohibition contained 
in 8. 16, 8ub-S. (2i, applicability of -Order 
of discharge, operation of. 

Held, that the prohibition which is contained 
in S. 16, sub S. (2) of the Provinoial Insolvenoy 
Act is aimed at creditors to whom notice of the 
insolvency proceedings has been given, and 
does not affect persons having claims against 
the insolvent to whom no notice whatever of 
the insolvent’s application has been delivered. 

Held further, that an order of discharge 
operates only to free debtors from the debts 
entered in the Schedule. Fida Husain v. The 
Gollectoi* of Shahjahanpur, Mauager of Par- 
war Estate, 17 0.0. 267. 

Lindsay, j.c. 

(16) S. 16 (2)— 'Leave of Oourt—Refercnoc to 
arbitration— Insolvenoy proceedings whether 
sufficient ground to refuse to refer. See AoT 
IX OP 1SB9 (ARBITRATION), No. 3, 8 S.L.R. 
60. 

(17) 8. 16 (2) and . {b)— Mortgage- decree — 
Bight of mortgagee to execute decree after 
adjudication of judgment-debtor. 

There is nothing in S. 16 (2) (6) of the Pro- 
vinoial Insol von oy Act which bars the holder of 
a mortgage' decree from executing his deoree, 
even after the judgment-debtor is adjudicated 
an insolvent. Even if he give to the term 
* property of the insolvent ’ so wide a definition 
as to inoiude an interest in property transferred 
by way of mortgage, even then the plaintiff 
could take advantage of the sweeping exception 
created by 8. 16 (51. H. H. Mlv Haji Nur 
Mahomed Khan v. Kadiv Bux, 7 8.L.B. 184 
24 Ind. Cas. 830. • 

Crouch and Boyd, a.j. os. 

14 A. 858, B. 

(18) 8s. 16 (2) (a), 42 (1), Ai—InsoHent^ pro^ 
seeding —Adjuiication of insolvency with 
condition, if valid— CourPs duty afi^ 
vacating invalid order — Oondkioni non- 
fulfilment of—* Salary *— Properi^^^ 
Pro. Code, 8* 00^ 
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let 111 of 1907 (Pi^oTinclal tmolveney) 

^(Oontinmd), 

*' Salaty * is ^property* of the insolvent within 
the meaning of S^0» sub-S. (2;, cl. (a) of the 
Yrovineial Insolvency Aot. 

The statutory law in this country, in igciaking 
an appropriation of income for toe benefit of a 
creditor, fixes the amount under S. 60 of the 
Code of Givil Procedure road with sub S. (2) of 
S. 16 of the Provincial Insol veity Aot. 

^ A debtor, when arrested in execution of a 
decree, applied to be adjudged an insolvent. 
An order for adjudication was made on the 24 th 
Aifj^ust, 1909, in his favour, and he was direct- 
ed, pending realisation by sale of his assets, 
existent or suspeoted, to pay one-fourth of his 
salary, «.e., Ra. 25 per month into Court until 
the sum realized from him should equal ode 
third of the family debt for which the creditor 
had obtained a decree. On the 24th February, 
1910, the District Judge recorded an order to 
the effect that the amount deposited by the 
insolvent should remain in deposit. On the 
11th April 1910, he ordered that, as the insol- 
vent had failed to abide by the oondition that 
he should pay one-fourth of his salary to the 
Heoeiver, the order of adjudication should be 
annulled. 

Eeld^ that the order for adjudication was 
properly made on the 24th August, 1909, but 
the oondition, which was annexed to that order, 
was imposed without jurisdiotion. Such ad- 
judioation oould not be oancelled, under sub- 
S. (1) of S. 42 of the Provinoial Insolvency Aot. 

That it was open to the High Court, not only 
to reverse the order of the 11th April, 1910. but 
also to consider what direotion should be given 
when the order had been vacated at the 
instance of the insolvent. 

That the District Judge should have directed 
the Receiver to arrange for payment to him of 
one half of the salary ^rned by the insolvent. 
Ram Chandra Neogi v. Syama Charan Bose. 
19 O.L.J. 83 = 21 Ind.Cas, 960 = 18 C.W.N. 

^ 1962. 

MOOKBajEB and BBACHGROFT, JJ. 

(19) S. 18. See No. 1, supra. 

(20) 8a* 18, 36, 43^ (3) — Power of District 
Judge to dispossess third persons of property 
helongyng to insolvent-- Appeal-^Leave to 
appeal, 

8. 18 of the Provinoial Insolvency Aot em- 
powers a Court, where it appoints a Receiver, to 
remove any person in whose possession or 
ouetody any property of the insolvent is from 
possession or custody thereof« and ^ut it in 
^iiarge of the Receiver provided the iosol vent 
had a right to remove him. The Court has 
also power to enquire whether oertaiu property 
in possession of a third party is or is pot the 
property 

S. 36 of the Provinoial Inkolvenoy Act does 
not apply to a case where the Court adjudicates 
o«rtam ^opirly, in^sfeeslQh of ^third pemon. 


AciM-^iContinued), ^ 

Act 111 of 1907 (Proxinoial IntoliPenoy) 

— (Continued)* 

to be the property of the ioaolveut and no 
appeal lies against such an order. 

Case in which leave to appeal under S- 46 (3) 
allowed by High Court. Bansidhap v. Kharag- 
Jit, 12 A.L.J. 1278. 

CHAMIER and PIGGOTT, JJ. 

(20 8, 20. See No. 1, supra* 

f22) 8, 20 (d)— Fraudulent decree against in- 
solvent-^Whether suit maintainable, 

A decree was ptssed against the plaintiffs. 
They applied to be declared insolvents but 
stated that the decree was a fraudulent decree. 
After they were deolated insolvents they 
brought this suit for declaration that the decree 
was a fraudulent decree. 

Held, that the suit was maintainable and 
S. 20 (d) of the Provincial Insolvency Aot was 
not applicable. Ram Narain v. Beharl, 12 A. 
L.J. 925. 

Knox, j, 

(23) 8s, 20, 22, 46 — Objections to the acta of 
the Receiver — Civ, Pro* Code has no application 
— District Court— Appeal— Special leave. Mol 
Chand y. Murari Lai, II A.L.J. 979 = 21 lud. 
Gas. 702 « 86 A. See Final Part, 1913, Col. 64. 

(24) Ss, 20, Powers of Court to inquire 
into claims against insolvent and into claims by 
or on behalf of insolvent —Power to order debtor 
of the insolvent to deposit the amount of the debt 
into Court. Govind v. Gopala, 9 N.L.B. 182 
= 22 Ind.Cas. 69. See Final Part, 1913. Col. 84. 

(26) Ss. 20, 23 — Sale by Insolvency Court— 
Application to oanoel sale on ground of fraud 
—Limitation. Bee LIMITATION ACT, 1908, 
No. 43, 36 P.W.R. 1914. 

(26) 8, 22—Cfficial Receiver's order— Time for 
obtaining copy of— Not excluded— Limita- 
tion Act, Ss, 12, 29. 

The time occupied by the petitioner in 
obtaining a copy of the Oifioial Beoeivet’s order 
cannot be excluded from the twenty-one days 
within whioh he must apply to the Court to 
modify it under S. 22 of the Provinoial Insol- 
vency Aot. M. Duraiswami Iyengar y. 
Meenakshi Sundara Iyer, 16 M L T. 246= 
(1914) M.W N, 831. 

Oldfield and Sebhagiri Iyer, jj. 
References (a) 34 M. 606 ; 35 A. 410 ; 17 
Ind. Cas. 693, R, 

(27) S. 22— Insolvency proceeding— Receiver, 
appointment of— Receiver acting in excess of his 
authority— Third rerson, remedy of —^Person 
aggrived' who ts. Hacseswar Ohose y. Rakhal 
Das Ghose, 18 C.L.J. 859 = 20 Ind. Cas. 663 = 
118 C.W.N. 866. See Final Part, 1913, Col. 86. 

e 

(28) S. 22. See No. 23, supra, 

l29f S* 23. Bee Nos. 24 and 26, supra, 

(80) 8, 80— Set-off when may be allowed, 
Sse INSC^VENCY, No. 1, 96 P.L.B. 193L*, 
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let fll ef 1997 (FeoTinelal lotolveeey) 

— {Oontinusd)t 

(3U 5. dS-^Distriet Juig$ acting under^ 
Juris iiclion to re/er matter to subordinate 
CourL 

A Bdoeiver appointed in a certain insolvency 
matter reported to the District Judge that a 
certain mortgage made hy the insolvent should 
be set aside. The Judge referred the matter to 
the Munsif for a report as to whether the nfort- 
gage was made bona fide* Held thit the Judge 
alone had jurisdiotioo to decide the matter and 
had no power to refer it to a subordinate Court. 
Jagannath y. Lachman Das, 12 A.L.J. 880a> 
36 A. 549. 

OHAMIEB and RAFIQ, JJ. 

(32) S. 36 — Transfer by insolvent made two 
years before adjudication order — Juris* 
diction. 

Under Bt 36 of the Provincial Insolvency Act. 
a Judge has jurisdiction only in respect of trans^ 
fers made within two years of the date of hia 
order of adjudication, and cannot annul a trans- 
fer made within two years preceding the date of 
presenting the petition in insolvency. Jokhan 
Singh y. Deputy CommissioneF, Fyzabad, 23 
lad. Gas. 924. „ 

PIQGOTT, J.C. 

(83) S. 36. See No, 20, supra, 

(34) 8, 37-^SaIe before adjudication^ EvU 
dence given at insolvency proceeding s, 
whether admissible against purchaser in 
proceedings under S* 37. 

Where a sale made by an insolvent is impugn- 
ed under 8. 37 of the Act, evidence given at 
the insolvency proceedings, can be used skgainst 
the purchaser, though not a party to the insol- 
vency proceedings to prove that the insolvent was 
unable to pay his debts at the time of the sale. 
Qangala Kamokotayya v. Bhimavarapa 
Garova Reddy, 23 Ind. Gts. 597. 

BESHAGIRI lYBB, J. 

(35) 8, 37, (1) <^nd (2) -Fraudulent 

prefer ence^ how determined*-- Debtor* s in* 
teniion and motive material— Preference 
due entirely to pressure from creditor if 
fraudulent— Creditor if may plead good 
faith— Otxus, 

Under B. 37 of the Provincial Insolvency Act, 
good; faith on the part of the creditor affords 
him no protection where the intention of the 
debtor to give him preference is established, 
althougb Bub-S. (2) of tbe section protects a 
person who, in good faiih and for valuable oon- 
sideratidn, has acquired title through or under 
a creditor of tbe insolvent. ^ 

** Preference ” implies an act o| frbe will» and 
there can be no preference ” wiUbte the act is 
the result of pressure brpught lb hear on* the 
debtor by tbe creditor, though there would be 
fraixduleDt preference where; nbtwithstanding 
tl^ the payutent or dispoaitica mig^t never 
1»aye been nme but Ibr the impertai^ty of the 


m 

l.—ImperM ActMMOcntinmd)* 

Act 111 of 1997 (BroyiaciCil Ijoaojifonoy) 

— {Continued},* 

creditor, it is also a fact that the payment would 
never have been made bat the desire to 
prefer. ^ • 

The presumption of fraudulent intention may 
be reeled, if*it is apparent that the debtor 
acted in fulfilment of a prior agreement, but it 
will not suffioe to prove that the debtor was 
moved by a meig^Bease of honour or a sense of 
duty or of moral obligation or that he acted 
from motives of kindness or gratitude. The * 
intention of the debtor is tbe paramount consi- 
deration and if the transaotion can be properly 
referred to soma other motive than that hf 
giving the partiouUr oreditor a preferenoa over 
the others, the payment is not fraudulent. 

In the determination of the question whether 
a person is able or unable to pay bis debts as 
they become due fron\bia own money, tbe fact 
that he has money locked up which at a later 
period may be available for the payment of his 
debts is immaterial. 

Where an act is impeached as a fraudulent 
preferenoa, the onus of proof lies on the Receiver, 
even if the debtor was insolvent at the time 
of the payment and knew himself to be so, 
though in such a case the onus may shift. 
Nripendra Nath Saha y. Athatosh Ghosc, 19 
O.W.N. 167. 

MOOKBJBJEE and BEACHOROPT, JJ. 

(36) S. 40. See No. 1, supra* 

(37) S. 42. See No. 18, supra, 

(38) 8. ^d—InsolvenU acts of bad faith of-*r* 
Proceedings in their nature criniinal — 
Necessity of framing charge, etc. ^ 

A proceeding against a debtor under B. 43 (2) * 
of the Provinoial Insolvenoy Act is in the nature 
of a criminal proceeding, and, as in all oriminal 
oases, it is neoessary in such a proceeding that 
there should be a charge^ a boding and a con- 
viction M a foundation for the sentence, and 
everything should be strictly and accurately 
pursued, and, if on any of these three points a 
substantial defect should appear, it would be 
a ground for reversing the proceeding. Harl- 
Jiar Singh v. Maheshur Prosad, 18 O.W.N. 
692. , 

Jenkins, o.j. and Ohattebjba, j. 

(39) 8. faith of a debtor* Judge's 

power to take cognisance of— Act of bad 
faith, effect of. 

Under S. 48 of the * Provincial Insolvency 
Aot, a Judge can t%ke oc^uizance of the bad 
faith of a debtof at any time, whether before 
or alter the' making of the order of adjudioation» 
although it may be that the Court has no power 
to refuse to make an order of adjudication 
merely because an act ot bad faith is proved. 
Nanhe Mai v Kiog-Emparcw, throefh 
hir Bpaiad, 17 O.C. 188. 
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i.—lmperlmlA^—{Drm^MuA). 

' «( Itn (ProTimtliil loanlveBef) 

— {OontUiued), 

(40) 5. 43— STrans/er — FravkduUnlconijj^lment 
of ^ropBYty ^- Omission, to insert in schedule 
* amounts io concealment- Meaning of * trans 
fer.* 

Where an insolvent, ia the eohedule of pro- 
perty attaohed to hie applioation under S. il 
of the Provincial Insolvency Act, made no 
mention of the property in qu^tion : 

Heldt that ip omitting' to mention it he 
fraudulently or vexatiously concealed the pro- 
perty within the meaning of S. 43 (3) (&) of the 
Adt. 

The word * transfer 'in S. 43 of the Insolvency 
Act means what a transfer is defined to be 
in the Transfer of Prcmerty Act, e»g„ a sale, a 
mortgage, or a gift. Chok v. Mi Pva On, 
U.B.R. (1914), Ist Qr. p. 1»^4 Ind. Gas, 
V67. 

Shaw, j.c. 


l.—ItoperM ACts^iContinuedy, ^ 

Aot 111 of 1907 (Pfovindal Inaofvenof) 

— {Concluded), 

as an insolvent for\buse of process conies 
under any of the sections enumerated in 
cl, 2 of 8, 46 - Whether appeal lies* 

Where the appHoania petition for adjndioa- 

tion as an insolvent was dismissed on the 

grounds of fraud and abuse of the process of 

the Court. 

» 

Beld, that such an order oould not be made 
under any of the seotione enumerated in S. 46 
and no appeal can be laid against it except 
with the leave of the District Court or of the 
High Court. R. M. Ramanathan PUUy v. 
M.L.y.E R.M. Firm, 7 Bur. L T. 53^^24 Ind. 
Cas. 433-7L.B.R. 267. 

FOX, C.J. and HARTNOLL, J. 

(47) S. 47. See Nos. 1, Band 11, 

Act y Of 1908. 


(41) 8* 43 — Bad faith, act oft committed by 
debtor — Imprisonmmt^Grimiml case — Charge 
— Opportunity to answer charge to be given, 

Amlrttddi Karikar y. Jadab Karikar, 19 Ind. 
Gas. 920«19 C Ij.J. 430. See Final Part, 
1913, Col. 87. 

(42) S. 43. See No. 20, supra* 


(43) S. 44. See Nos. 1 and 16, supra. 

(44) S. 46. Bee Nos. 10, 23, supra, 

(46) S. 46 (1) Additional Judge — Whether 
subordinate to District Qourt-^ Appeal^ 
Order convicting the insolvent — Civil appeal 
— ^acfice — Interference with order in 
appeal, 

Held (by Rich^rdi). C, J, and Bamrjit 
Knox, J., disseniingV that a Court of an Addi- 
tional District Judge is not a Court subordinate 
to the Distriot Court within the meanibg of 
Si 46 |1) of the Froviaciai Insolvency Act, and 
an appeal from the order of the Additional 
Judge lieB to ^e High Court and not the Dietrict 
Court (a). 


MfAA by the Full Bench that ah appeal from 
an ordot of an Additional Jodgs convicting the 
inisblveat of oonoealing hie account books is a 
bl?il ap^l. 


Where * an insolvent knew that an enquiry 
was being ihade as to whether he had concealed 
his account books and he did not show to the 
Court that he had not done so and the Court 
convicted him, held that the High Court will 
not interfere in afppeaU oven though no propet 
charge had been made against him (6). Ohlranji 
Ul y: Klf^-SmpaiM, 12 X.L J. im fP.B ). 

BlOaABDS, C. SNOXand BANfBJX, JJ. 


mhtrnom^ieii u A, 689, F. (A) 19 0^;r. 

B. 


H6) | 


nnd t3j-^ 


‘orders 
tsrdSSr ' Vfis* . 


applicant f 


See Oiv. Pro. Code. 

Act Yl of 190B (ExploBivos). 

8s, 5, 6— Bom 6 found in portion of house 
open to access to all members-~^Liability of 
owner to arresir^ Possession in law — Arrest by 
Police ptimsk facie legal •Bona Mas, presumption 
of -Malicious motive, proof of. if makes arrest 
actionable --Fraud and crime^ charge of, in civil 
action — Pleading — Proof Charges how far 
should be de/imte— Onus of proof — Presumption 
of innocefioe-^Caae of fraud set up in pleading, 
sj should Be allowed to be changed --Court if may 
give relief on other grounds of fraud than that 
alleged— ^Counsel's privilege — Counsel, if may 
appear as witness —Pro fesstonal etiquette— Duty 
of counsel not to accept retainer token likely to be 
called as witness— Couneel if may cross-examine 
from personal knowledge — Witness, cross- 
examination of, charges by counsel during 
against witness and third parties— Court if may 
ask to see instructions— Evidence Act, 8s, 3, 
118, 125, 149, 150 — Privilege of Witness- 
Document withheld on ground of prtvikge— 
Withholding if ground for adverse inference — 
Joint tort if actionable as conspiracy- - Conspiracy, 
apart from tort if actionable^illegai arrest, 
maRdous prosecution and imprisonment charged 
as result of concert— Buit for damages— Limita- 
iion— Limitation Act (1908), Arts 19,23, 36, 120 
—Judge, if may roly on expert treaHees not 
referred to at trial -Judgment, if may be revised 
after delivery— AoguiUal, judgment of, how far 
eonciusvoe in proceeding between private persons, 
Bonald Weiton v. Poargr Mohan Ones, 40 O. 
898>»1S C.W.N. 186»«23 Ind. Cae. >25. Bee 
Final fA*rt, 1913, Col. 92. 

AcllXofl90B. 

8^ LIBHTATIOH ACT. 

dtelXVllnf 1906. 
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I.— Imperial Acta— {Continued^. 

lot ifl of 1909 (Praiidoney Tovao loool- 
yonoy). 

(1) 7,19, 36, 107, 103 aad 1909-dpy,'i 

ecttion for administration of deceased insol 
vtnVe estate— Properties standing in name 
of persons other than insolvent— Notice of 
motion for delivery of properties to Official 
Assignee— Jurisdiction. 

The jurisdiction giver by S. 86 of the Presi- 
denoy Towns Insolvency Act does not indlude 
n power to determine questions of title as be 
tween the Official Assignee and a stranger to 
the insolvency, where prima faciei and until 
the contrary is proved, the title is in the 
etranger. 

Where, therefore, an Official Assignee, 
applying for the administration of the deceased 
insolvent’s estate under S. 108 of the Presidency 
Towns Insolvency Act, comes by way of a 
notice of motion and applies under 8. 36 of the 
Act for delivery to him of property standing 
in the name of persons other than the deceased 
insolvent, and an order is made under 8. 33 of 
the Act, the order Its one made without juris* 
diction and must be set aside* Sornanimal t. 
The Offioial Assignee of Madrae, 27 M.L.J. 
66tt24 Ind. Oas. 239. 

White, o j, and oiiDFiEt^D, j, 

References 15 169-64 L.J. Q B. 

402-63 L.T. 166-2 Morrell 184 ; 19 Q.B.D, 
92-66 L.J.Q B.. 333-56 L,T. 808-35 W.B. 
569-4 Morrel 202, F, 

^ (2) 8b 9— Bequir erne nts of Substantial comp^ 
liance— Whether sufficient— Amendment— When 
to be allowed— Rights of other parties— Pre- 
judice, T. Mahomed Ayyab Sahib v. Messrs. 
0 P. Gannit ftCo. 18 M L.T. 276- (1913) M.W, 
264-24 M.LJ. 562-19 Ind. Oas. 19-87 
M. %55. Bee Final Part, 1913, Col. 92. 

(3) 8. 12. See No, 1, supra. 

(3-a) S' 15* 8ee No. 6, tn^ra. 

(4) . S. Vt, proviso— PoWer^ — ln,ierpretation— 
Suit to enforce mortgage not contemplated 
—*Deal with his security'— Rights of trans- 
ferring or assigning— Leave to he obtained 
previous to institution of suit— Suit by 
mortgagee of share of co parcener in a joint 

, Hindu family— Other members of family not 
necessary , parties — Partition cannot be 
demanded in eame suit, . . 


The proviso to 8. , 17 of the Presidency Towns 
Insolvency Act of 1909 refers to such powers as 
the mortgagees and pledgees may have of selling 
the property mortgaged to, or hypothecated to 
them without recourse to a suit^ and the words 
^ doal with his seourity’ refer to the rights they 
may hato of transferring or assign tog the debt 
due to, and the security in the possession or at 
tlM disposal of, the said creditors. 

The leave oontemplated by 8. if is leave that 
must be obtained previous to the institutitfti of 


the suit. 

VtdXer dfeitom; 


iUi iMIgl 


In a suit, 'a" oAaifit'ife 


iu 


l.—fmperiulA€ie^{Oontinmd)a 


Act III of 1909 (Pposidenep Towae InsOl- 

nenej)— {Concluded). 

family, the other members of the family are 
not nedessary parties. Before he has established 
his mortgage and executed hi| decree and 
purchased hU mortgagor’s share, the creditor 
oannoUask for partition in the same suit in 
which he wishes to establish his claim under 
his mortgage. Lalohand v. Balkvishna, 21 
Ind. Oas. 689. ^ 

Da VAR, J." 

Reference (188G) 66 L.T. 747, D, • 

(6).»S. 17— Order for adjudication— Suit by 
secured creditor— Leave of the Court, B. •H. 
Lang Y. Heptallabhal Ismailjee. 15 Bom. L. 
R. 939-21 Ind. Cas. 714-38 B. 359. See 
Final Part, 1913, Ool. 98. 


(6) Ss. 21, \5— Adjudication Of der— Insolvent 
applying to withdraw f^iition on the ground that 
he had settled with his creditors— Practice, fa 
re Sabrati Jan Mahomed. 16 Bom. L. B. 
748-20 lad. Oas. 859-38 B. 900. See Final 
Part. 1918. Ool. 94. 

(7) 8. 36. Bee No. 1, supra, 

(8) Ss, 36 (5) and -65— Proceedings under 
8. 36 (5)— Court cannot declare a tran^aefjhn 
void under S. 65 in such proceedings— **VoM,^* 
meaning of, Khan Saheb Bangl Abdul Kadhar 
Sahib y. The Ofiiotal Assignee of Madras, 14 
M.L.T. 61-25 M.LJ. 808-20 Ind. 0X8. 485 
— (1914) M.W.N. 247. See Final* Part, 1913, 
Ool. 96, 

(9) 8, 65. See No, 8, sup^a, 

(10) 8. 56 — Fraudulent preference:— Surety 

— Creditor. Ismail Maiioon Davopdji y. 
Offioial Assignee, 7 L.B.R. 44-21 Iip. Oas. 5 
»6:Bur. L.T. 166. See Final Part, 1913,' 
Ool. 97. . 


(11) B. 107, See No. 1, supra. 


(12) 8, 108^Petition to administer deoeased 
debtdIV’e estate— No oorteoponding provision in 
Aot ITI of 1907. See AOT III OF 1907 (PROVIN- 
CIAL INSOLVENCY), No. 2, 8 S.L^R. 98. 

(13) 8. lOS. See No. 1, supra, 

(14) 88. 108, 109, HO, lll'^Administrator- 
General appointed to administer estate of 
insolvent— Insolvency Law inapplioable^ « Gee 
ACT II OF 1874 (ADdlNISTBATOB-aBNIi- 
BAL’,S), No. 3, 22 Ind. Oas. 668. 

(15) B. 109. See Noer 1, 14, mpra, 

(16) S* 110. See No: 14i supra. 

(17) 8,111. See No. 14, sttprn. 

Aot II of 1910 (Paper Gurreiiep). 


(1) S. 26--*2^o-nofe i^r 

order— Indorsement in blank— inelher beodines 
* payable to bearer on Sman 

Salb ¥. l^iim Bnm 
7 L.B.R.^-92 Ind. Oas. 

Gee Final l^act, ISIS* |0ol.%98|^ 

(9) Hi' 18, See ANB ' 
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DIGEST 01* 0ASB8. 


HoMX of 1910 (ItaetrleUy). 

(1) 8a» 14f 19^ AlUration of pipes or teinB 
’-^Compensation for damage — Bamage^ 
m detriment or inconvenience. 

The Bombay Gas Company had laid its gas 
main of 3 inches along a street kftiown ds Bapu 
Khote Street in Bombay, at a level of 2 feet 
inobes to 2 feet 0 inobea below the surface of 
a road. Towards the end of 1907i the Bombay 
Bleotrio Supply and Tramways Company laid 
' its eleotrio traction cable along the street in 
earthern ware troughing diagonally across and 
pjer the Gas Company's main; and covered the 
gas main totally for a distance of 12 feet, and 
partially for a distance of about 6 feet, leaving 
only inches to 3 inches of earth over the gas 
main. In 1913, the Gas Company were 
desirous of replacing the 3 inches main by a 4 
inches main : but on digging the surface of the 
street they found that a'bout 36 feet of their 
main was rendered inaccessible for the purpose 
of removing the same by reason of the Eleotrio 
Company's cable. The Gas Company had to 
edeot a diversion in the lay of their new main ; 
and they claimed from the Klectrio Company 
the oosts incutred in such diversion, under 
S. 19 of the Electricity Act, 1910. To arbitrate 
ufioD the differences between the two Com- 
panies, Gnvernment appointed arbitrators under 
S. 52 of the Act. 

The arbitration stated a special case under 
S. 10, cl. (6), of the Arbitration Act. for the 
opinion of the High Court upon the following 
questions 

(а) Whether, upon a true construction of the 
Bleotr||lty Act, the damage claimed to have 

, been sunered by the Gas Company was the 
subject of oompeuBation under S. 19 of the 
Act? 

(б) Whether, by reason of the Gas Company 
not having availed themselves of the provisiona 
of S. 14 of the Act, they were entitled to any 
remedy in respect of the position of the 
oables ? 

Held, (1) answering the first question in 
the affirmative, that the damage claimed to 
have been suffered lay in the Gas Company 
having been deprived of aocess to its own pro- 
perty by aots done by the Eleotrio Company in 
the exerpise of its power. 


(2) That S. 14, Eleotrioity Act, was no bar 
to the claim, for the provisions of the section 
applied to acts done by the operator or by the 
owner at his request and expense ; whereas in 
the present case the complaint was that the 


Gas Company was out ofi from access to its 
own property by acts done in the exeroise of its 
power by the Eleotrio Company and that those 
aoto yrere not so done as to oause the least 
diiljii|i^e^|i|^ or inconvenience to the Gas 
Obm|ii|lif^at might be. The Bombay Qas 
OompaM and The Bombay Bleotrlo Com* 
Bom. L. B. 964, 

-liji^E'aodBBA 
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lot II of 1919 (tlo^9|^94tltfO SdoleUeA). 

(1) Ss, 19, 20 apriority of registered sp&ieties 
to other eredkorst how enforeeabh’^Bate- 
able distribution 73, Oiv. Pro, Code 
1908, i/ applicable-^ Charge if any. 

By an application made under S. 73 of the 
Code of Civil Procedure a registered Oo-opora- 
tive Society cannot enforce its prior claim with* 
in tjipe meaning of 8. 19 of Act II of 1912, as 
against a jadgment-creditor at whose instanoe 
property is going to be sold, If they have no 
decree or a charge under S. 20 of the said Aot. 

Other remedies may still be open to such 
Society. ManshI Abdul Kadip v, Shahabaxpar 
Co-operative Bank. 18 O.W.N. 1140. 
HoiiMwood and Chapman, .tj. 

(2) B. 20. See No* 1, supra, 

lot ¥1 of 1913 (Mussulman Wakf Validating). 

(1) Wakf Act (VI of 19 iS)— Statute f con- 
struction of — Retrospective effect. 

The Mussalman Wakf Validating Act, 1918, 
has DO retrospeotive effect , Amlrblbi V. 
AzizabibI, 16 Bom. L.B 977. 
idAOLBOD, J. 

(2) If would operate retrospectively* See 
MAhombdan Law (Wakf), No. 2, 19 O.W.N. 
76. 

Aot Y£I of 1913 (Companies). 

S, 2 (13) — Meaning of ** private Companies” 
— Syndicate — Combination of several firms — 
Oompetition—Object of preventing^Gain to 
be distributed amongst Rubsoribers— Failure to 
register under the Act— Effect, See AOT VI 
OP 1882 (Companies), No. 8, lO N.L.B. 98. 

Aot 111 of 1914 (Copyright). 

BeeCOPYEiGHT, No. 1, 18 O.W.N. 1078. 

2, — Bengal Acta, 

Aot XXYII of 1899 (Bonthal Papganat). 

(1) Revision— High Court— Indian High 
C-ourts Act (24 and 95 Vic., 0, 104). 8> 15 
—Appellate jurisdiction — Sub-Deputy Col- 
lector of Sonthal Parganas—Sonthal Par- 
ganaa Act (XXXVII of mb)— Courts— 
JSHJectment-Non-saleable tenure— Executing 
Court— Reg, II of 1886, 8, 2— Executing 
Courtis order, if can be widened— Rules 
for the guidance of Civil Courts in the 
Sonthal ParganaSt para, 29— Regulation of 
1893, 8, 27. 

The Court of the Sub-Deputy Oolleotor in 
the Sonthal Parganas, wbioh tried p suit for 
rent valued less than Bs* 100. is not a Court 
subject to the appellate jurisdiction qf the 
High Court within the meaning of S. 15 of the 
In^jan High Courts Act. In relation to that 
Court, the Court of the Commissioner is the 
High Court (a). 

There is a fundamental distinction between 
the Courts established undei the Bengal OIM,. 
Oburts Act h^d the Courts mtabljplhid 
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2.-^Bengal Anats-^iContifiued)* 

Act XXYII af 1853 (Sonthal PargaoM) 

•^(Continued). 

the Soathal Parganas Aot, although the same 
iadivldaal may preside over two different 
Courts. In the trial of oivll suits in Courts 
established under the Bengal Civil Courts Act, 
the general laws and regulations are to be 
applied, whereas the trial of suits in the Courts 
of ol&cers under the Sonthal Parganas Aot is 
removed from the operation of the general taws 
and regulations and is governed by “ Direc- 
tions ** issued by the Lieutenant-Governor. 

A tenant whose right is not saleable may, 
in execution of a decree for rent, be, with the 
consent of the Deputy Commissioner, evicted 
and land may then be resettled. The eviotion 
in execution can be effected only by the Court 
executing the decree. 

B. 2 of Reg. 1 1, of 1883 was framed for the 
protection of the raiyat. 

If the execution Court deoidds in favour of 
ejectment, the order is not to be carried out 
until it has been sanctioned by the Deputy 
Commissioner. The scope of the order as made 
by the executing Court cannot be widened by 
the Deputy Oommissioner, as a matter of fact. 
Darbari Panjara v. Bhoti Roy, 19 C.L.J 994 
»18 O.W.N. 675-41 0. 916-2^ Ind. Gas. 883. 
MOOKERJBB and BBACHCROFT, JJ. 

JSr/erence:— 19 O.L.J. 292, R. 

(1-a) SeeSONTHAli Parqanas, No. 1, 18 
O.W.N. 994. 

(2) S, l,cf. (2)— -Sonfha/ Pergunahs JttsHce 
Reg. (V of 1803) 8 27 — Sonthal Pergunahs 
Civil Courts Rules^ No. 29 — Suit vilued 
over Rs, 1,000, proceedings in, if subject to 
High Courtis super iniendhuee— -Execution 
proceeding, order in, if may he revised— 
Proper case for interference — Same offlzer 
subject to Lieutenant’ Oovernor in some 
proceedings^ to High Court in other s—Qhar~ 
ter Act [U and 25 Vict.,c. 104), S. 15 — 
Civ. Pro. Code (1908). S. 115. 

All suits over 1,000 in value being, under 
the Sonthal Pergunahs Aot of 1855, triable 
according to the general law and in the same 
manner as if that Aot had not been passed, 
Judicial Officers in the Sonthal Pergunahs are 
subject to the general powers of superintendence 
of the High Court, in so far as proceedings in 
suits over Rs. 1,000 in value are concerned. 

Execution proceedings being proceedings in 
suit are, when they arise out of the suits over 
Rs. 1,000 in value, similarly subject to revision 
by the H?gh Court (a). 

Where a tenure in the Sonthal Pergunahs, 
having been put up for sale in execution of a 
mortgage decree passed in a suit over Rs. I,p00 
in yalue, the landlord, under r. 29 of the Buies 
for the guidance of Civil Courts in the Sonthal 
Pergunahs, objected to the description of the 
pr^rty asmb^fusi mokurari alleging it to be 
the matter being brought 


2.— Bengal Acta-^(Oont%nmd). 

Aot XXYII of f85S (•Sonthal PavgauufS) 

— {Concluded), 

before the High Court in a Rule, order was 
passed by consent discharging the landlord from 
the record and directing the property to, be sold 
subject ^to the pbjeotion of the landlord that the 
tenancy was not a moura^i mokurari, but the 
landlord nevertheless by a fresh application 
obtained an order from the Deputy Commis- 
sioner, without whose sanction the tenure could 
not funder r. 29 aforesaid) be sold, for further 
enquiry into his claim, and the Deputy Com* 
missioncr having called for a report from the 
Sub Divisional Officer, who was also the Subor- 
dinate Jiidg«>, the latter officer as Subordinate 
Judge adjourned the sale proceeding pending 
enquiry by himself as Sub-Divisional Officer, 

Held— that the order of the Subordinate 
Judge staying the sale was fit to be set aside by 
the High Court in the exercise of its general 
powers of superintendence. 

As no case had been decided, 8. 115 of the 
Civ. Pro, Code did not apply. Sardhari 8ah 
of DeoghuF T. Hukum Chand Sah, 18 C.W.N. 
662-41 C.S76. I 

COXBand CHATTBB,7EB, J.t, 

Reference'.— [a) 18 C. 133, R. 

(81 8. 2— Revision — Civ. Pro. Code, 1882, 
8. 622 — High Court — Sub Divisional 
Officer exercising jurisdiction under 
Sonthal Patganas Act, 

The Commis.9ioner and not the High Court 
can revise the proceedings of the Sub-Division- 
al Officer exercising jurisdiction as a Court 
created under S. 2 of the Sonthal nrganas 
Act. Golam Najaf Miah v. Paoohanan Gupta, 
19 O.L J. 292 = 23 Ind. Cas. 876. 

Doss and RICHARDSON, JJ, 

(4) 8. 2— High Court’s powers of superin- 
tenderfec. See RfguLATION V OP 1893 (BON* 
THAL PERGUNAHS), No, 2, 22 Ind. Oas. 848. 

Aot XXXI of 1858 (Laud Settletoeat). 

8. 2. Sae ACT Vlll OP 1886 (BaNGAIi 
Tenancy), No. 2, 19 C.L.J. 6U. 

Aot X of 1839 (Bengal Rent), 

. S. 23 {6)— Tenant dispossessed by landlord--^ 
Possessory suit in Civil Courf, if lies^Sp eifle 
Relief AcU 8. 9—**IllegH ejectment,** mean- 
ing of . Jamla Singh t. B. J. Kingsley, 17 
0. W. N. 1201 = 21 Ind. Gas. 224. Bee Final 
Part, 1913, Col. 89. 

Aot XI of 1859 (ReYOOue Sale Lav). 

(1) Sale of entire estate— Persons holding por- 
tions of estate for over 12 pears adwriduP 
the then owners, if map 
against purchaser— Limitation sur- 

vey— Dispute of owners of 
m'xh’xls as <o boundary by 
Survey authoritiH^Deeisims, iidk^ as 



maim ow oa & bs . 


i,^Beng0i AciMr^lOontinmdi, 

lot XI tf (Bev«iiii« Bale LawH(02e2.). 

evidenMt though not <is esioppol-^Aoquies^ 
CBwe^Privy Council — Practice--fioncur- 
tent findings on issue of fact— ‘Reg* II of 
* 1819, resumption of alleged lakhrraj and 

settlement with person other than zemindar 
—Dispute hetxoeen graxite& and zhmindar 
as to whether specified plots are zemindari 
or lakheraj — Ooub. 

On the failare of an owner to pay the Govern- 
ment assessment, hia estate or interest in the 
* land is forfeited or rather determined and the 
purchaser at a Revenue sale purchases not the 
ii|tere8t of the defaulting owner but that of the 
Grown, subject to the payment of the Govern- 
ment assessment, and as against a person who 
claims title to any portion of the estate by 
adverse possession, the time limited by the 
Limitation Act commences to run from the 
date of the sale. 

When there arc concurrent findings of the 
Courts below on an issue of fact, the Judicial 
Committee accepts these findings, unless it is 
established that the judgments of the Courts 
below are clearly wrong (a)- 

Where the question whether oertnin lands 
were included within a mabal, was in 1849, in 
the course of a Thak survey, determined by the 
Survey authorities in a proceeding in which 
opportunity had been given to all parties 
interested of making their claims, raising their 
objections and producing their evidence : 

Held— That t though the parties were not 
estopped by the decisions arrived at, these were 
obviously of high authority, and, when acquies- 
ced in by all the parties interested for a length 
of timefknd made the basis of important trana- 
, actions, should not be disturbed unless upon 
the clearest proof that they were erroneous. 

Where certain lands within a permanently 
settled mahal were resumed under Beg. If of 
1819 and settled along with other Gqvern- 
ment Kfaas Mahal lands with a person other 
than the zemindar, the onus of proving that 
. lands within the ambit of the zemindari 
did form pan* of such resumed land as against 
the zemindar did not lie on tha person who 
olaimed it as such, in the sense that on his 
failure to discharge it, the lands must be taken 
to remain and harvested in the zemindar. 
Maharaja Burja Kanta Aoharjya Bahadoi* 
lr. SaratiChandraRoy Ohowdhurl, 18 0. W. 

N. 1981^97 M.L.J. 366-16 M.L.T. 290« 
(lOUrM.WN. 757«16Bom. L. B. 925-20 
C.L J. 668 (P.C.). 

LOBD DUNEDIN, LORD ATKINSON, LORD 
Sumner, sib John iSDom, and Mr. 

AMBER ALI. 

Reference 12 A. 0« (1606|, B. 

(2)\S8, % 88— JPfoti^fion of sale, pubtica- 
tion i^ Ocmtnfnent Vernacular Gazette , if neces- 
sary Omiasion if nullifies saU-^lrregUiarity^ 

hadba Chapan Das Y. Bharfaddla Haeatn, 17 

O. W.MvltBd«i90 ind^t)As* 4 0< 276* 


2.— Beagai AciM— (Continued), 

Aot XI af 1869 (Revantta Bale Lav)^(Cf^.), 

(3) 8s, 7, \^—F,aud— Revenue saU— De- 
faulting co-sharer purchaser— Oo^ sharers in 
joint estate, relation batmen, as to payment of 
share of Oovarnment revenue— Mutual covfl. 
dence —Irregularity —Sale notification — E rror 
as regards specifiaatwn of shares , immaterial— 
Fraud --Revenue sale, notice, of conesahnent of, 
evidence of. if relevant, Ohowdhupy Ram 
Prasad Singh v. Cbowdhury Pawao Singh, 
18 O.L.J. 97 = 21 Ind. Cas. 854. See Final 
Part. 1913, Ool. 101. 

(4) S, \d--Revenue sale ^Share in arrear— 
Estate not in arrear— * Estate '—Defaulter ifAo 
show erroneous debit -Collector's jurisdiction to 
sell, Indramani Dasya y. Priya Nath 
Chakravapti, 18 C.L.J. 505-18 O.W.N* 490 
— 21 Ind. Gas. 953. See Final Part, 1918, Ool. 
102 . 

(5) 8> 13. See No. 8, supra, 

(6) 8s, 14, ^ 33— Separate share — Whole 
estate put up for sale, if arrears not deposit- 
ed within 10 days— Sharers of defaulting 
shares if may buy— Several co sharers pay- 
ing dues within lO days— Purchaser, who 
is — Right of co-sharer declared purchaser 
how may be challenged in Civil Court— 
Benami, pfoof of —Circumstantial evidence 
— Court's discretion in granting time to 
deposit deficit Court-fees— Mistake— Limi- 
tation. 

When an order allowing a plaintiff to deposit 
deficit Court-fees has been made and complied 
with, no question of limitation can be raised. 
But it is not proper for a Court to extoad the 
period of limitation allowed by law to the pre- 
judice of defendants, by giving the plaintiff 
time to deposit deficit Court-fees, when thdVe 
is no question of any mistake, merely to suit 
the oonveoienoe of the plamtiff. 

Direct evidence to prove a transaction benami 
cannot be expected, since the whole object of 
such a transiction is to suppress evidence' of 
the real facts. The true facts can be proved by 
oiroumstantial evidence. 

When, on a share of a revenue paying estate, 
in respect of which a separate account has been 
opened, being put up for sale, the highest 
offer does not equal the amount due thereon, 
and the Collector stops the sale and declares 
that the entire estate will be put up to sale 
for arrears, unless the other recorded sharer 
or sbarers or one or more of them shall yrithin 
10 days purchase the share in arrear by 
paying to Government the whole arrear due 
from the share, and mpre than one such 
recorded oo-sharer separately make the neces- 
sary p^iyment within the time specified, the 
Oolltocor must recognise as pntohaser the 8epo- 
sitor who first pays the whole amount, or^ if 
theth are more depositors than one, must 
recognise as joint purchasers those whose pay- 
ments first amount to tbe total arrears due. 

B.. 33 0 ! 'Act XI of 19?»9 "applies to fales 
Httdet Bt lit )iiid #tihn iMo fliPiN payi^ Bii heUi* 
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J,-^Beagml ActM^iGontinued), 

Aot Xl" of 1889 (Revenae EaIo XiA«)*--(C^.). 

deolarod by tho Oolieotor to be the purohaser, 
a co-shaier who has paid tip the arrears subse- 
qaently oa&not have the sale set aside by suit 
in the Civil Court, except upon proof of the 
oicoumetanoes specified in S. 88. Such a sale 
under S. 14 oaonot be attacked as a nullity 
and as such not requiting proof of those oir- 
ouinstanoes (a). 

Whether 8. U of Act XI of 1859 
precludes sharers of the share exposed for sale 
from purchasing the defaulting share. Muaett. 
Bambho Koer Harlhap Pershad, 18 C.W. 
N. 1071. 

COXE and IMAM. JJ. 

Re/erencf^s (a) 21 C. 884 and 21 C. 70, F, 

(7) Ss, 14, SB— Court’ fee -•Suit filed within- 
eufficient Court fee— No mistake— Court not 
to give time to file deficient Court-fee— 
Extension of period of limitation— Benskmi 
transaction— Direct evident— Bengal Be- 
venue Sale Law {Act XI of 1869), S$, 14. 
33, Conatmciion of — Defaulting proprietors 
if excluded from sales under S* li— First 
depositor to be purchaser — Suit to set aside 
sale under 8, H— Plaintiff must prove in- 

It is not proper for a Court to extend the 
period of limitation beyond that allowed by 
law and to the prejudice of defendants when 
there is no question of any mistake, merely to 
suit the oouveuienoe of the plaintiff. 

Therefore, where a suit was instituted on the 
last day with a Court-fee of Es. 800 in defect and 
the Court allowed two adjournments to put in 
this money and subsequently the Court was 
closed for three days and the money was paid 
on the opening day : 

Held, that the order of the Court wats quite 
unjustifiable, but as the order had been com- 
plied with, the question of limitation could not 
be raised. 

I 

Direct evidence of a benami transaction can- 
not be expeote^ ^ The whole object of such a 
transaction is to suppress evidenoe of the real 
facts... But the true fact# can be proved by 
circumstantial evidence. 

As there is no previous reference in S, 14 of 
the Bengal Revenue Sale Law, 1859, to any 
sharer, the words *' other recorded sharer” 
must mean a recorded sharer of a share other 
than the share exposed for sale.” This perhaps 
would by implication exclude any sharer of the 
share exposed for sale, even though he himself 
might h,ave paid his guota 6t the revenue due on 
the share exposed for sale. It seems doubtful L 
'the Legislature intended this. It Is oldar from 
0. 68 that defaulting proprietors may furohese 
it eitee lor arrears of revenue and there 4s so 
rtfasottiirhy they sh^^uid |be ex&ibded IHom salts 

Sr ” Id B; J4 se^mi io Je « 
i The frithefs of ths seetdon 




J.—Beagml AaiM—iCantinmd)^ v 

let XI of 1668 (RoYpiiae Sale li AR)HOid«)» 

did not advert to the possibility of smote than 
»ne sept^rate account falling into arrears. 

S. 14 was intended merely to give co-sharers , 
a obanoe of saving the estate and vo seoure the 
psyment of the revenue, and was not at all 
ntended to deprive the rights of the oo sharers 
infers®. 

The purohase is effected by the payment of 
the arrears. As soon as the payment is made 
the purohase is complete and there is nothing > 
left for any one elso to buy. The Collector is 
bound, therefore, to reoognise the depositor who 
first pays the whole amount, or if there ate 
more depositors than one, to reoognise as joint 
purohasers those whose payments first amount 
to the total arrears due. 

S. 33 of the Bengal Revonue Sale Law applies 
to sales under 8. 14, and where the plaintiff 
has suffered no injury, S. 33 is fatal to the suit 
for setting aside a sale under 8, 14 (a). 

Where the defendant has been formally de^ 
olared the purohaser under 8. 14, and the land 
has been delivered into his possession, to take 
it away from him and to give it to the 
plaintiff would be a manifest annulment of the 
sale. Bahucia Bambho Koer v. Harlhar 
Prasad, 24 Ind. Cas. 276»4L 0. 1092. 

GOXE and Imam, JJ. 

References (a) 21 0. 844, F.; 21 0. 70*20 
I.A. 166, JR. 

(8) 8. 83. See Nos. 2, 6 and 7i supra, 

(9) 8s. 86, 37, Excep, {i)-rBenami purchase 
—Real purchaser, if can sue for possession 
and annulment of incumbrance— ** Pur- 
chaser,'* mednivg of, in 6. Bl— Burden of 
proof— Exemption— Benefit of ith Excep, ■ 
to 8. 37. 

S. 36 of the Bengal Land Revenue Sales 
Act, 1859, does not bar a suit for possession of 
lands as appertaining to a purchased at a 
revenue sale in the name cf a benamidar {a). 

The language of the aeotion should be given 
a restricted interpretation and not extended to 
oases not manifestly covered by it (b). 

The word " purchaser ” in 8, 87 of the Act 
does not mean only a certified purohaser or 
his heirs or assignees.” The real purchaser is 
a purohaser within the meaning of the section, 
and is entitled to avoid inoumbranooB.'' 

In a suit to avoid inciimbranoes (howlas) 
under 8 87 of tbe Bengal Land Revenue rMes 
Aot, 1869, the defendants are bound to prove 
something more^than the existenoe of the Howlas 
and their long possession, and must establish 
that tbe lands in suit actually appertain to the 
howlas named or that the howlas still exist and 
that the defendants are, owners of tjiem or. at 
least have been in posseseion of tllehEilor a snfil* 
dently long j^eriod on assertion df ltteir title 
tthder'the 

. lU ^ovieioni<ot^:B^^ 
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2.- Beagtt Act$'--(Oontinued). 

let XII df iSSS (ReT*Doe 8fl« Ltw)— (Old.). 

>' ' 

entitle ft purohaser to ftnnul inoumbrsnoes in 
respect of Iftnd in his possession, the benefit of 
Jihe 4th exception to 8. 37 of the Act of 1859 
must be limtied only to such portions of land 
as ace covered by buildings, tanks, etc., and 
oannot be extended to cover thoselands iiSoluded 
in the lease on which no permanent works have 
been constructed (d). Matharanath Ghoshal 
V. Ratneswar Ban, 23 Ind. Oas. 9i7. 

^ Oabnduff and Chapman, jj. 

References :-^ia) 2 O.W.N. 433, D. (6) 7 
Ind. Oas. 849 ; 16 0. W.N, 706 (703) ; 13 O.L.J. 
790, BeUie) 3 O.W.N. 341, R. (d) 12 O.W.N. 
1029, Bell 30 G. 498, B, 

(10) S. 87 — Putnidar, purchase by, of eemin- 
dari at sale for arrears of revenue — Bight 
to annul subordinate tenures, when putni 
registered under the Act. 

The plaintiff, who was the owner of a putni 
which was especially registered and so protected 
at a sale for arrears of revenue, purchased the 
parent estate at the sale for arrears and sought 
to annul the tenures subordinate to the putni: 

Held^that the plaintiff was not entitled to 
annul the tenures subordinate to the putni, 
Bfttoovrl Ohatteejee y. Priyanath Baiu, 18 
0,W,N. 672. 

OOXB and RAY. JJ. 

(11) 8>Zl^Taluk in existence before Perma^ 
neni Setllement-^Portion thereof transferred 
and hAld under a new name "■ Such portion 
if protected, when it can be^ traced to 
original talug. 

When a portion of a Taluk existing from 
before the Permanent Settlement is transferred 
and that portion is subsequently held in pro- 
portionate jama under a name different from 
the original Taluk, but the subsequent transfer 
and descent thereof can be Iraoed from the 
original Taluk, the portion so transferred is 
also proteoted unddr 8. 37, Aot XI of 1859. 
Doyamayee Ohovdhuranl y. Narendra 
Riihore Roy, 19 O.W N. 79. 

NBWBOULD and ROY, JJ. 

(12) 8. 37. See No. 9, supra, 

(18) B. 37 (4), sqppe of — Garden not in exis- 
tonoe whetber protected— Effect of sale for 
arrears of reyenue^Inoumbrances void or void- 
ab]e*-*Option to annul how to be indicated— 
Formal Wficten notice if essential— What con- 
stitutes sutffoieot notice. See AOT IX OF 1887 
(PROVIi.B.O. OOOBTS), No. 12, 20 0.Ii.J. 494. 

Hot Fill of 1885 (Beogal Reift Roooyery). 

(1) 8. 6. See AOT I OF 1879 (OHOTA 
Nagpur Lanblobd and Tenant Pboob- 
DUBE), No. 2« 22 Ind. Oas. 778. 

i%) B, B^LoHdlord and Unant^-tfnregietired 
undit^snufe if dt^irH me 
mitm ip AepaiAi umUHt jdf rent^ 
cUdtM a^aimt rismstand ienaHt^ 


2.^BengtilAtis^ (Oontmued), 

Aot Yin of 1865 (Bengal Bent Becoyepy) 

— [Concluded)* 

Sale in execution of rent-decree after deposit, if 
Ugal--QiJtesiionof fact--Bow much was deposit^ 
ea— Whether deposit sufficient^ Question of 
law ^Second appeal^** Costs of process what 
areSale after deposit --Bona nde purchaser for 
value. Moai Lai y. Uma Charan, 20 Ind. 
Gas. 387 » 19 0. L. J. 388. See Final Part, 
191S, Ool. 104. 

(3) 8, 1^--Encumbranc9, annulment ofy 
Under-tenure, sale of — Tenure-holder wil* 
fully defaulting topiy rent— Decree under 
Bent Laio — Purchaser and price settled 
before- hand — Sa U , a priva te sale. 

An intermediate landlord is bound to protect 
his own tenant from all paramount claims, 
and commits an act of fraud against his under- 
tenure-holdor when he enters into an agree- 
ment with another person to get rid of the 
under tenure by means of a fraud and fictitious 
sale for arrears of rent. 

A tenure holder deliberately defaulted to pay 
the superior landlord bis just dues, with the 
intention that the deoree might be obtained 
against him and his tenure sold, so that the 
under-tenure might be extinguished, an un- 
encumbered title conveyed to the purobaser and 
the maximum of benefit conferred upon the 
defaulter. The plan suooeeded ; the deoree 
was made under the provisions of the Bent Law 
and was executed. The purobaser was settled 
before the sale and the price also was fixed : 

Held, that the purobaser was in no better 
position than a purchaser by a private transfer 
and his claim for annulment of the under- 
tenure must be refused. Uma Charan Handal 
y. Mldnapore Zemltidari Oo., 20 C.LJ. Il» 
23 Ind. Gas. 8S6 = 19 O.W N* 270. 

MOOKBBJEE and BEACHCBOFT, JJ. 

Reference:—!^ W.R. 240, F, 

Aot Yll of 1868 (Bengal Land Be venae Bales). 

S. 12 (8) — * Recognition ' — Under tenure,— 
Purchaser, suit by, for rjeetment— Settle- 
ment offleer's remark that under tenure ts 
not binding— Bengal Tenancy Act (VIII of 
1886), 8. 101, sub^S. (2) 

The expression '‘tenures created or recognised 
by the settlement proceedings of any current 
temporary settlement in the third clause of 
8. 12 of Act VII (B.C.) of 1868, has reference to 
8. 9, ol. (21 and S. 14, ol. (1) of Reg. VII 
of 1882, The third clause of 8. 12 also applies 
when proceedings have been instituted under 
Ob. X of the Bengal Tenancy Aot. 

Reqcgnifclon implies something more than a 
mere record of a fact found to exist ; it involves 
the notion of either acquiescence in or sanction 
Of h fact found to exist (a). 

The record of rights prepared under sub^S, (2) 
OlB lOlOfthe Bengal Tenancy Act cohtaiiiad 
ah entity in rcspedt of the tinder- tenumciahlkid 
by the petitlcgeiB. The egietfuf 
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2.^bengMl AQis^{Con^inued), 

¥fl of 1888 (Bengol L$nd fieTottae Salat) 

— {Concluded). 

menbiooed and the new rent settled was also 
stated.' Bill in the remark eoiamn a note was 
made by ihe Settlement Ol&oer to the following 
efieot : This elnam is not bioding upon the 

Government.*’ 

Heldf that there was no recognition of the 
under-tenure in law or in fact and the petition- 
ers were not protected under the third olause of 
B. 12 of Act Vn (B.C.) of ld68. Lekahidhar 
Baroa v. Saroda Charan Oey, 20 O.LJ. 40 » 
94 Ind. Cas. 253. 

MOOKBRJEE and BBAOHOROFT, JJ. 
Etference :^{a) 7 W.R 60, D, 

Act yi of 1870 (Ohota Nagpur Encumbered 
Estates). 

S. 3 — Release-deed executed by proprietor at 
a time when his estate was managed under— 
Validity — ESeot of admission to that efiect in a 
chh<xrsanad. Bee Khorposh GRANT, No. 1, 
19 102. 

Act VI of 1870*(yiUa«e Chaukidarl). 

Meaning of ‘ assigned,’ appropriated ” — 
What chavkidari lands are resumable. See 
OHABKIDARl OHAERAN LaNDS, No. 1, 19 
O.W.N. 65 (P.C ). 

lot Ylof 1871 (Civil Courts). 

How far applies in Sonthal Parganas. See 
SoNTHAL Parganas, No. l. 18 O.W.N. 994. 

Act ¥11 of 1876 (Laod Rogiitration). 

(1) Suit for rent— Plea that plaintiff was 

benamidar whether available to defendant when 
plaintiff is registered under. See ACT Ylll 
OF 1885 (Bengal Tenancy), No. 36,24 lad. 
Cas. 118. « 

(2) Ss. 8 (2), (8) and Estates Pro- 
prietor^* — Ohaukidari Chakran land, resump- 
tion of — Besuvted Cbauktdari chakran (and^ 
whether estate — Chaukidars Act (VI of 1870), 
hs. 51, 52, 54, 65— -Settlement ofresunud Ohskii- 
kidari Chakran land wUh zamindar— Nbn- 
rtgisiraiion of zamindar’s nameSuii for rent 
by zamindat, whether to jail under iS. 76 of 
hand Registration Act. Tinkori Mukherjee v . 
Kumar Satya NIranJan Chakravartbi, 20 lud. 
Oas. 250 » 18 O.W.N. 158 » 19 O.X/.J. 286. See 
Final Part. 1913, Ool. 107. 

(8) B. 78— Suit for rent— Registration- 
Burden of proof. See ACT Ylll OF 1886 
(BENGAL TENANCY), No. 83. 23 lud. Oas. 844^ 
(4) 8. 78. See No, 2. supra. 

Act 1 of 1879 (Chota Nagpur Laadlord aad 
Taoaht Frooodure). 

(1) ^gs. 31, 88, 94. Bee LANDLORD* AND 
Tenant, No. 6, 21 Ind. Oas. 955, 

(2) (8* 41 Suit for rent— ‘Description of j^o- 
per^f in arrears defective — Amendment 
ordir^ % Migh Court by consent of parties 

firet Court - AmendmesU 
7, f 1^ appilktte Gmr4r*f 


J,-Beagal ActeMOontinued), 

Act 1 of 1879 (Chota Nagpur Lgadlord auicl 
Tenant Prooedure)— (Cozefuded). 

Arnendment order made under what power 
— Ciy. Pro. Code (1908), 0. VI, r. 18— 
Amendment made after fifteen day » of order* 
whether bad. 

The High Court in an appeal held that the 
plaint in the suit did not specify correctly the 
property in respect of which rent was due as it 
should have done according to 8. 47, of the 
Chota Nagpur Landlord and Tenant Procedure ^ 
Act of 1879, and acting on an agreement bet- 
ween the parties diiracted that the description 
in the plaint should be amended, and ordered 
that after such amendment had taken plaoe the 
sale proclamation should be drawn up afresh. 
The case was remitted to the first Court through 
the lower appellate Court, but the latter Court 
allowed an amendment of the plaint and left it 
to the decree- holder to^take further steps : 

Heldt (1) that the order of amendment made 
by the High Court was not made under O. Yl 
of the Civ. Pro. Code, but under the power of 
the Court to order that certain steps should 
be taken by the parties to enable the difierenoes 
between them to be properly settled, and, 
therefore, the amendment is not out of time 
though not made within fifteen days under 
O. Vl, r. 18 of the Civ. Pro. Code ; 

(2) that, as the case fell within the scope of 
8. 6 of the Rent Recovery Act (Ylll B, 0* of 
1865), there was no neoessity for jm amend- 
ment of the decree, the amendment of the 
plaint being considered sufficient ; 

(3) and that, as the High Court direoted an 
amendment of the plaint to be made by the 
first Court, the order of amendment by the - 
lower appellate Court was bad. Madao Mohan 
Natb Y. Maharaja of Ghola Nagpur, 22 Ind. 
Cas. 778«19 0,W.N. 200. 

Stephen aud Mullioe, jj. 

(3) Si 88. Bee No. 1, supra, 

(4) 8. 94. See No, 1, supra. 

Act IX of 1879 (Bengal Coart of Warde). 

8s. 23, 23.A, 24. 48, 61, 60. BO-ASecree, 
execution of —Property tin the hands of the 
manager^ whether attachable, 

8. 48 of (he Court of Wards Act does not 
control the provisions of the Code of Civil Pro- 
cedure as to the attachment and sale of property 
In execution of decrees. ' 

Per Bichardso% J,— AW that 8. 48 of the Act 
does is to lay down instruotioos for the guid- 
anoe of the manager in the due oourse of 
maoagement and as to the etder in which the 
ward's liabilities are to be satisfied out cd the 
free funds at the manager's disposal. 0 pen 4 f 8 
Nath Ben Bojr Chovdhary t/ liinata Kiuila 
Sen Bqy Chonrdhorjr, I9 C 4 L. d. 496^92 lud, 
OaB.fi94«J3 a W.N.1066* , 
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8b, 86, 36-4, B8— Costs of drainage con- 
struction — Afpartionment — Person made 
« iabUt engagement to pay In mstalmenta by 
— RecovA'y by certificate from purchaser. 
The provisions of the Publia^Bemapds Re- 
covery Act for Bumniarily recovering the 
amount due from a landholder under an 
engagement entered into under S. 88 of the 
Bengal Drainage Act can only be put in force 
•against the person, who gave it. 

They cannot be enforced against a person 
who has subsequently purchased his properties 
aifd who has not been made liable for the costs 
of construction under S. 36-A of the Bengal 
Drainage Act. Srlmatl Nogendra Bala Chow- 
dhuraiii v. The Secretary of State for India 
in Counoil, 18 O.W.N. 944»*19 G- L. J. 610 
23 lad. Gas. 782. 

FIiETCHBR and RioiTardson, jj. 

Act IX of 1880 (Bengal Cess). 

(1) S, 95 — Returns filed by certificated guar- 
dian of minor ^ if admissible in favour of 
minor — “ Authorised agent. 

A road-oess return died on behalf of a minor 
by his certificated guardian is not admissible 
in favour of the minor. 

The words in 8, 95 of the Road and 
Public Works Gess Act requiring returns filed 
under the Act to bear the signature and address 
of the person or his authorised agent are direc- 
tory only *and the fact that the certificated 
guardian was not the authorised agent of the 
minor does not make the returns admissible in 
bis favour. Srimati Rajani Bala Dassi v. 
Bhaja Hari Koley, 18 O.W.N. 1076. 

FLETCHER and RICHARDSON. JJ. 

(2) 8, 95 — Hindu widow — Unauthorised 
reduction of rent — Reversioner, if bound — Road- 
cess return filed by Hindu, widow, if can be used 
in favour of reversioner --Evidence Act^ 8, 82. 
cL (3) — Collection papers, admissibility of, per- 
son who collected rent, dead— Additional rent 
for excess land — Proof. Lachiml Prosad 
ChowdhuFyY. Jag Mohan Lai Chaubey. 18 
C.L.J. 633 » 22 Ind. Gas. 594. See Final Part, 
1913, Ool. 111. 

Act II of 1882 (Ben|al Embankment). 

$8. 54, 56, 59, 68, 69, 74-Poolbundi 
charges— PaM lease— Contract— App rHonment 
of charge by Collector — Contractual right, if can 
he enforced— Suit f )r dezlaraiion and injuncti(m 
if maintainable— Contract, if valid— Embank- 
ment Act at the time of contract repeal of. Si ha 
Proiad T. Oossaln Das, 18 C.L.J. 337 « 20 Ind. 
Cas. 48a«l8 O.W.N. 86«41 0. 180. Bee 
Final Part, 1913, Ool. 112. 

Act 111 of 1884 (Bengal Municipal). 

(1) 8. 8b (a)— Assessment— * Circumstances'^ 
—Owil Court, power of , to assess. 

The word rciroumstances’ in S* 85 of the 
Bengal Muhtoipal Act is eqoivalhnt to * means,’ 


2, — Bengal A cta —{Oantmued). 

Act III of IMI (Bengal Municipal) -(Concfd!.). 

so that taxation should be according to the 
means and property of the person to be , taxed, 
within the Municipality (a), 

A Civil Court cannot assess the value (or the 
purpose of S. 85 of the Bencal Municipal Act. 
Deb Narain Dutt v. Chairnian of Baruipar 
Municipality, 19 0 L J. 206»4l 0. 168. 
•JENKINS, C.J. and MOOKBRJEE, J. 

References :—[a) 7 C.L.J. 31 ; 36 0. 869, F, 

(2) 83. 190, 224. 226, 229, 270, cl. i2)—Nali 
(drain) removal of— Order for removal of drain, 
if within power of Municipality — Consent — Es- 
toppel. Oopal Misaep v. Herat Chand, 20 ind, 
Cas. 358 = ;d0 C.L.J. 13S. See Final Part, 1913, 
Col. 114. 

(3) S. 224. See No. 2, supra, 

(4) S. 226. See No. 2, s'Mpra. 

(6) S. 229. See No. 2, supra. 

(6) S. 270. See No. 2, supra. 

Act VIII of 188S (Bengal TenaAcy). 

(l> 8, 5 (1), (5) — Tenure-holder — Presump- 
tion, if rebutted — Tenure-holder reserving 
a portion of land to be cuVivated by himself 
— Land paftly cultivated by under-tenant 
and partly by tenant —Lease, construction 
of, 

A person who has acquired from a proprietor 
a right to hold land for the purpose of collect- 
ing rents or bringing it under cultivation by 
establishing tenants on it is prima facie within 
the definition of a tenure-holder in S. 5 (1) of 
the Bengal Tenancy Act, but there may be 
other persons who ate tenure-holders, although 
they may not have acquired a right to hold 
land for the purpose of collecting rents or 
bringing it under cultivation by establishing 
tenants on it ; in other words, it is possible for 
a person to be a tenure- holder, although a part 
of the land in his occupation is cultivated by 
himself, and was intended to be cultivated by 
himself. The fact that the land has been culti- 
vated by the under-tenants is perfectly consis- 
tent with the inference that the tenant is a 
tenure-holder, although he has reserved a por- 
tion of the land to be cultivated by himself or 
by his servants. 

The presumption of a tenant being a tenure- 
holder, arising from holding an area exceed- 
ing 100 standard bigbas, is not rebutted by 
showing that be has reserved a portion of the 
land to be cultivated by himself or by bis 
servants. 

Where a grant was made in order ‘that the 
granted might cultivate the land after uyiking 
it fit for oultivation at his own expense by his 
owi^ efforts and the lease also provided tbat 
“the grantee may enjoy the land by cultivating 
it or having it cultivated ; and that it will be 
competent to the grantee to make such other 
.arrangements or a£)pt such other meapB asic 
fmlght consider necessary for cultivatihg. thlu 
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eame and the grantor would not raise &y 
objection thereto/’ 

Held, that the terms of the lease did hot 
negative the statutory presumption uoder S. 6 
(5) of the Bengal Tenancy Aot. 

Where the grant was for the purpose of re- 
clamation, and the grantee was expected to 
reoiaim the laud at bis own expense, an(^ in 
the lease, there was a period of remission fixid, 
during which no root was to be paid on account 
of the land itself, the rate of rent itself was 
fixed in perpetuity and a premium was paid by 
the grantee to the grantor : 

Held, that the giant was intended to be that 
of a tenure. Bibhodendra Mansingh Bhra- 
marbar Rai v. DebendraNath Das, 20 C L J. 
140. 

Jenkins, c.j., and Mookerjee, j. 

Reference: --29 C. 707, R, 

( 2 ) S I — Alluvial accfetim — Settlemmt 
with one of the proprietors —Land Settle^ 
ment Act (XXXI of i85S), S. 2—Pre-ex\sU 
ing contract, how far binds the settlement’ 
holder — Fair rent— Civ, Pro. Code (1908), 
8. 103 — Necessary party. 

Certain lands were farmed by gradual 
accretion by recession of a river. These lands 
were resumed by the Government and were 
settled with plaintifi on the 9th April, 1903. 
The land was held by the defendant under a 
lease granted to him by the plaintiff (who was 
a 00 sharer proprietor to the extent of two 
thirds share) and her oo* sharers, on the 19th 
February, 1884. 

Held, that, in respect of the two-thirds share, 
the plaintiff was bound by the terms of the 
contract, that is, she was entitled to realise 
rent at the rate mentioned in the lease, and in 
respect of the remaining one- third she was in 
the position of a stranger and was entitled to 
realise rent at the rate assessed by the Settle- 
ment authorities as payable by the under* 
tenure-bolder original estate (a). 

That, as in the present case, the Settlement 
authorities determined the fair rent payable 
by the actual cultivators of the soil and not by 
the tenure-holder, the fair rent was assessed 
under 8. 7 of the Bengal Tenancy Act by the 
High Court acting under 8. 103 of the Code 
of Civil Procedure. 

That the co-sbarers of the plaintiff were not 
necessary parties to such a suit for rent. 
Mahtakeshi Dasi v. Srlnath Dai, 19 C.L J. 
61.4. e 

MOOKERJEE and BEACHCBOFT, JJ, 

Refbrencesi—la) 30 C. 811, B. ; 26 0. 739 ; 19 
C.L J. 308, List, 

(3) 5s. 11, 18, 86, 17pcf. (8)-^^Transfer” 
whether includes lease— Sub lessee under 
permanent tenure-holder or raiyat at fiaeed 

^ rate. # may deposit money to prevent 
^ sale of holding in eopeeution of rent decree, ■ 


2. -Bengal AgU -fOmiimed): 

lot YIll of 1889 (B8Bgal feaaiiay)^Oo4tM,). 

The term ^transfer,” os used in 8. 11 or 8. 18 
of the Bengal Tenancy Act, inoludes a lease, as 
a lease is a transfer of an interest in immove*, 
able property. Therefore, a permanent tenure- 
holder ,or a taiyai at a fixed rate of rent is 
competent to grant a sub-lease of his tenure or 
bolding. 

Consequently the sub-lessee may pay money 
into Court under S. 170, oi. (3). to prevent a 
sale of the tenuce or holding. 

The provisiens of 8. 86 are subject to those of 
8. 18, in other words, 8. 86 has no applicatipn 
to case where 8. 18 applies. Hari Mohaa 
Y. Atal Krishna Bose, 23 Ind. Cas 925. 

Mookerjee and Beaohcboft, jj. 

(4) 8s. 12, 17, 195 (c) — Transferee of portion 
of patni if may claim racogoition by zemindar. 
See REG. VIII OP leTlO (PUTNI), No. 6. 18 
O.W.N. 629. 

(5) 8s, 12, 63, Seh, II — Permanent tenure, 
ttansfer of —Tenant, transferor or transferee 
— Tender of rent by transferee, coupled with 
demand of statutory receipt, if valid tender 
— Landlord if may tnsisf on giving receipt 
in another form. 

The transfer of a permanent tenure under 
8. 12 of the Bengal Tenancy Act is complete as 
soon as the dooument is registered, and a valid 
transfer under that section operates to discharge 
the transferor from the liability to pay rent 
which thereupon passes to the transferee. As a 
consequence the transferee becomes by opera- 
tion of law the tenant of the tenure, and the 
transferor oeases to be the tenant, though he is 
not thereby necessarily absolved from liability 
under the terms of the contract between him 
and the landlord. 

Such a transferee when he tenders rent as 
tenant is entitled under 8. 62, Bengal Tenancy 
Act, to. claim a receipt wif;b his name thereon 
as that of the tenant. 

Where the landlord, upon the transferee’s 
demanding it, refused to grant such a receipt 
and proposed to grant another describing the 
original tenant as still the tenant of the tenure 
and the transferee as mgrely the person in 
occupation thereof : 

Held that there was a valid tender wrongly 
refused by the landlord. 

A tender is not vitiated because a receipt is 
asked. 

A tenant, who tenders rent with a request 
for a receipt in the statutory form, does not seek 
to impose on the landlord any oonditlbn on 
which he is not entitled to insist, and wbhn the 
landlord refuses to give snob a receipt aod offers 
to grant a receipt in a form whioh woul4 
compromise the position of the transferee, there 
is an improper refusal of a valid tender, Rup 
Ohand GhoieT. Havaadra Krlehaa Qhoia, 19 
O.W.N. 112. 

MOOKBBJBB and BbAOHO{U>FT, 



qism 




2,^BMg^A€t$^{Oonlinu^)» 

Aol YlII di 1985 (Bengal TeBaney)-^(Conri.). 

(6) S. 17* See No, 4, supra, 

(7) S. 18, See No. 8, su^ra, 

(8) S* 20 (8) -*Non-oooapano 7 holding if heri- 
*table. See BANDLORD AND TENANT, No, 15. 

18 0-W.N. 828. 

(9) S. 22 (2) — Applicability, See* OOOU- 
FANCY, No. 1| 19 O.L.J, 400. 

(10) 8, ^6^ Unauthorised transfer of holding 
— Ejject of usufructuary mortgage^ Abandon- 

% ment— ‘Forfeiture. Bhupendra Hath Bose y- 
Bansl Tanti, 40 0. 870 = 22 Ind. Oas. 416. See 
Pinal Part, 1913, Ool. 117. 

(11) Sa. 26, 178 (8) (d)— Non-transferable 
oooupanoy holding if may be disposed oi by 
will — Testator or heir at law if estopped. See 
OOOUFANCIYiNob. 8 and 4, 18 G.W.N. 1290 and 
1294. 

(12) * S. 29 — Enhancement of rent— Consoli- 
dated rent— Partition— Total rent remains 
unaltered— Distribution of rent by agree- 
ment of parties. 

The defendant held two separate tenancies 
under the plaiotifi and his co-sharers. In 1866 
the holding were amalgamated and the consoli- 
dated rent was fixed at Bs. 80. In 1892, cbere 
was a partition amongst the superior landlords; 
the oonsequenoe was that tbe disputed land fell 
into the share of the plaintiff, and by agreement 
of parties, Bs. 16-4 was fixed as the fair 
rent payable in respect thereof. The defendant 
contended that as, before 1866, Bs. 7 was 
payable as annual rent in respect of that land, 
there was an enhancement in contravention of 
8. 29 of the Bengal Tenancy Act : 

Heldt that there was no enhancement at all, 

* If the total* rent remained unaltered, its 
distribution, by agreement of parties, over 
different parcels of land, did not constitute 
enhancement within the meaning of the Bengal 
Tenancy Act. Rowshaa Slroar y, Shyama 
Charan Ghakrabartliy, 20 O.L.J. 831. 
MOOKERJEE and MULLICK, JJ. 

(13) 3. 29, cl, {b)— Enhancement of rent by 
contract— Limit of enhancement — Settle- 
meht of additional land wHh original hold- 
ing— Qriginpd holding sub divi^d among 
three brothers *-«Kabuiiat for enhanced rent 
executed by one— Non-receipt of nazrana 
for •additional land— Recognition of sub- 
division of original holding— Agreement to 
pay enhanced rent, at more than 2 annas in 
rupest whether legal. 

There was originally a jama held by tbe 
defendant and his two brothers. This jama 
was partitioned by the three, and then the 
defendant alone executed a fresh kabuliyat on 
an enhanced rent for an area which included 
not only the part of the original jama allotted 
to him on this partition, but also some Addition- 
al land q 1! which he had taken possession. 
There was no evidenoe to show how much of the 
new. holding belonged to, the original holding 
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and how much was additional land. The 
increase in the rent was agreed to in considera- 
tion of the landlord 'a remitting the nasrana 
usually payable on the settlement of fresh 
lands with a tenant, and also of his recognizing 
the sub-division of the original holdiog : 

Neld, (1) that the onus of proving that a 
kabuliat contravenes the pYovisions of S. 29, 
ol. fb) of the Bengal Tenancy Act is on the 
tenant (a), 

(2) That S. 29, ol. (b) had tto application to 
the oiroumstanoes of this case. 

(8) That, as for tbe kabuliat, it either contra- 
venes the^eotion or it does not ; if it does, it is 
bad in toto and cannot stand in part, as the 
good cannot be severed from the bad (6). Tara- 
mani Chandhurani y. Safatulla Mandal, 22 
Ind. Gas. 854. 

Garnduff and Biohardson, jj. 

References (a) 4 Ind, Gas. 677 = 13 G.W.N, 
181, F. (b) 24 0. 895 = 1 G.W.N. 442, F. 

(14) 3. 29 (b)—Rent, enhancement of — Settle- 
ment for term on nominal rent— Less rent pay- 
able during term— Rent payable— Nominal reni 
mentioned payable after term. Srlmatl llaha« 
maya Kar y. itishcife Chang, 18 O.L.J. 502«^ 
21 Ind. Gas. 948 = 18 G.W.N. 738. See Pinal 
Part, 1913, Ool. 118. 

(16) Ss. 29, iB—Rent, suit for— Agreement, 
registered— Agreement to convert ^ after expiry 
of lease, money rent into rent in kind, if an 
enhancement and enforceable* Gobfnd Mandav 
Y. Banarsi Prasad, 18 G.L.J. .74 = 21 Ind. 
Gas. 851. See Final Part, 1913, Ool. IIS. 

(16) 8s. 29, 74, IH-A, Compromise 

decree— Enhancement — Reni in kind — 
Illegal cess— Record of rights, entry in— 
Presumption rebutted. 

In the record of rights, the rent which was 
payable in kind was stated to be one half of the 
produce. In a suit subsequently brought, the 
landlord claimed more than a half-share of the 
produce, and the tenant did not resist the 
claim. In fact, the common case of both tbe 
parties was that, for a long series of years, the 
tenant paid rent to the landlord at the rate 
alleged, and they jointly prayed that a decree 
might he drawn up in the terms of the petition 
of compromise filed by them : 

Held, that a decree could be drawn up ip 
aooordanoe with the terms of the compromise; 
ss neither S. 29 nor S. 74 of the Behgal Tensn- 
oy Act governed the matter. 

The^quantity of produce in excess of a half 
share *admitted by the tenant, to be payable, 
was not an illegal oess within the meaning of 
8. 9A.of the Bengal Tenancy Act ; it was paid 
as part of tbe rent, though the landlord Ufed 
to pay bertain officers their salaries from tlm 
excess quantity of produce thus receiyed by him 
from the tenant. 
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8* 29 of tbo Bengal Tenanojr Act doala witk 
the oases of enhaaoemeBt of money rent of an 
pcmpanoy raiyat and not of rent in kind. 

Mild, dl$Ot that 8. 147<B of the Bengal 
Tenanoy Act did not apply as the presumption 
of aoouracy which attaches to an entry in the 
record of rights, was rebutted in this case. 
Ynal Imam v. Sukor Mahtoo. 19 C.L.J. SdH* 

MOOKBBJBE and Bbaohoboft, jj. • 

(17) Ss. 29, 113— Landlord and tenant — 
Kabuliat taken atenkanced rate on promise 
to grant pat tab including extra land in 
tenanVs holding — Grant of pattah hut not 
including promised land --Promised land in 
tenanVs posmsion — Suit lor recovery — 
Pattah invalid - Oral settlement before 
pattah, whether effectual. 

The defendant originally held a jama of 
Bs. 24 under the plaintiff which did not include 
the lands now in dispute. At the settlement 
in 1897, yamn upon that holding was increased 
to Rs. 29>8. Subsequently the defendant was 
found in possession of those disputed lands and 
he agreed to pay Bs* 38*8 for his holding pro- 
vided that the disputed lands were included in 
that settlement. The defendant executed a 
kabuliat and the plaintiff agrded to grant a 
pattah of all the lands, buf, as a matter of fact 
the pattah which he granted did not include 
the disputed lands. The plaintiff sued for 
recovery of possession or in the alternativo for 
Bs. 87-2 as rent and oesses : 

Beld^ (1) that the pattah was invalid under 
8. 29 of the Bengal Tenanoy Aot as well as 
under 8. IIS ; 

(2) that the yama stated in the kabuliat 
void and not by law recoverable by the 
plaintiff ; 

(8) that nothing more could be given to him 
in any oase as there had been already an illegal 
enhancement ; 

(4) that a go-by must be given to the pattah 
and the oral settlement before it was given 
edeot to (a) ; 

(5) that the plaintiff had no claim to recover 
the land, nor oould any more rent as claimed 
he decre^ to him. Maalkya Bahadur v. Jlua 
Baeif 23 Ind. Oas. 579. 

HOIiMWOOD and CHAPMAN, JJ. 

References i-{a) 810. 6l4«14 M.LJ. 196 
mb BomL.B. 498»8C.W.N. 489-31 1. A. 122 
applied. 

(18) 80. 80, ISd^Suit for enhancement by one 
of many oo-she baits Maintainability. 8ee 
BBBBAIT, No. 3, 24 Ind. Oas, 266. 

{19>B0. 81- A, 50 (2). Chap, X, Ss. 118* 116— 
Sjmhancament ^Prevailing rate^PrestMHp- 
tkn of fizitp of rent-^Average of prices* ^ 

Where tent is settled under Chap. X of the 
Bengal Tenanoy Aot. it cannot be enhanced 
under 8. 118 pi the Act for dfceeh years even on 
tbk ground of prevailiug rate. 
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Where, after an entry in the reoord of rights 
that tl\p tenant is an oooupanoy fdiyaU the 
landlord brought a suit for enhanoement of 
rent. # 

Heldt that, vi view of the plain language of 
8. 115 of the Aot, the tenant was not entitled 
to the benefit of the presumption arising under 
8. 50 (2) (a). 

Where, in a certain village all the tenants 
bold at different rates, there is no prevailing * 
rate. 

Where, in a oertain area, two stable food 
crops are grown on all the lands, in deotesing 
enbanoemedt, the mean or average of the in- 
crease of the prices should be taken into oonei- 
deration. Harihar Persad Bajptfl ir. Ajar 
Misir. 22 Ind. Oas. 604. 

TEUNON and CHATMAN. JJ. 

References ^ — (a) 3 Ind. Oas. 449—13 C, W. 
N. 1149 (P.B.) = 10 O.L.J. 343-87 0. 30. Bel, 
12 O.W.N. 904, NoiF. 

(20) 8. 43. 8ee No. 15, supra, 

(21) Ss. 48, 49— Confracf Acf, B, Zl—XJnder- 
raiyat — Written lease for a term of years-^ 
Tenant, death of, before expiry of term — 
Under raiyati holding, hefitabilUy of— 
Lease, expiry of— Ejectment, suit for — Heir. 
if entitled to notice U> suit. 

An ordinary holding of an under raiyat from 
year to year is not in itself heritable, and there 
is nothing in the Bengal Tenanoy Aot which 
makes it heritable. But a leasehold property 
under the Bengal Tenanoy Aot or under any 
other Ad. if it is for a term of years, is neoes- , 
sarily heritable, inapmuob as the oonlrkot 
enables the lessee to remain in possession for 
the full term. An under-raiyati oannot there- 
fore be said to be under no oiroumstanoes 
heritable. ^ 

Where, therefore, on the death of the original 
tenant of a raiyat, holding under a written 
lease for a term of years, before the expiry of 
the term, his son succeeded him as an under 
raiyat, and want on cultivating the land after 
the expiry of the lease ; 

Held, that be was liable to be eleoted with- 
out a notice to quit. NIrode Mohan Dey v. 
Jagaralli, 20 C.L.J. 328. 

HOLMWOOD and CHAPMAN, JJ. 

(22) 8, 49 — Under raiyati, if transferable— 
Effect of tranafefl— Ejectment of undef-raiyat. 
See Landlord and TbNanT, No. 43, 19 C.W. 
N. 43. 

(23) 8. 49. See No, 21, supra, 

(24) 8. bO-^Pr^sumpiion^AssortioH by tenant 
of certain rent mtrre than twenty years 
before suit^Sdme rent claimed in present 
suit— Presumption that rent has not been 
altered for Mnty years^Ancient d^fcutneni 
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^Prc^$r custody ^Int^ferencB mith dis- 
cretion as to custody' by Appellate Gouri^ 
Evidenas Act, 8s. IB, 43, QO^AsseJ^tvm of 
• right-^A^missibiUty in evidence. 

The presumption of S. 50 of the Bengal 
Tenancy Act does not rest upoh whefher one 
uniform rate ol rent has been paid or not, but 
upon whether the rent has or has not been 
ohanged. 

Where a tenure* holder asserted in a rent 

* suit, brought against him more than twenty 
years before the present suit for rent, that his 
rept was Bs. 71 sicca, and in the present suit 
rent was olaimed at the same rate, and there 
was no eyidenoe of a ohange of rent: 

Held, (1) that the faot that in the present 
suit rent was claimed at the same rate was an 
admimion that the rent of the tenure had re- 
mained unaltered for upwards of twenty years 
and was evidence that there bad been no ohange 
in the rate of rent from the date of the previous 
suit ; 

(2) that the defendants were entitled to the 
presumption under S 50 of the Bengal Tenancy 
Act. 

Documents containing assertions of the right 
of a tenure-holder to hold the tenure at a cer- 
tain rental are admiBsible under S. 18 of the 
Evidence Act (n). 

Whether the custody of a document is a 
proper one under S. 90 of the Evidence Act, is 
a question to be decided upon tha circumstances 
of each case ; and an Appellate Court will always 
be slow to interfere with the discretion of the 
Court below vested in it under 8. 90 in refusing 
or admitting the document. Rani DinamanI 

• Qhaadhupani v. Jagat Chuodra Bhattachar- 
Jee, 23 Ind. Cas. 773. 

WOODBOFFB and MULLICK, JJ, 

Reference: — (o) 22 0. 533»22 I. A. 60, R. 

(25) 8. 60— Benf , enhancement of— Presump- 
tion —Boundary, confusion of. Adit Singh y. 

. SukhraJ Raf, 17 O.L J. 435 = 21 Ind. Cas. 
385. See Final Part, 1913, Col. 120. 

(26) S. 50— Suit not under the Aot— Uniform 
rent from a long time — Presumption of fixity 
of rent. See LANDLpRD AND TENANT, No. 12, 
22 Ind. Cas. 367. 

(27) 8? 50. Bee No. 19. supra. 

(28) 8s. 60. 105, 109- A— Question of enhan- 
eibility of rent if a gueatwn under 8. 105 — 
Presumption under 8. 60 — KabuUyat exs- 
mted since Permanent Settlement’-- Con- 
firmatory lease. 

Where, in a proceeding for settlement of rent 
under 8. 105 of the Bengal Tenancy Aoc, the 
Settlement OfRoer held that the rent of the 
tenant was not enhanoible by reason of the 
apptioation of S. 60 of the Bengal Tenancy Act, 
and the Special Judge on appeal held that the 
Manure having originated in a hahuliyod df 19S8, 
the rent was enhanoible. # 


2.^BeagMl Acia-^{Gmiinuedi^ 

Aot Ylll of 1889 (BaDg^ Teiutiini)-^(C2bf4^^^^ 

Held— that the question deoided being a 
question relating to an incident of the tenancy 
did not oome under 8. 105 of the Act and 
a second appeal waa not barred by 8. 109*A of 
the Act ; 

that, as the kabuUyat was a doonment by 
which a previously existing lease was recognized, 
the presumption under 8. 50 of the Aot applied. 
Bisheahur Ray Chowdry v. Rajendra Knninp 
Slogh, 18 C.W.N. 949. 

JENKINS, G.J.. and D, CHATTERJBB, J. 

(29) 8s. 50 (2), lOfi — holding at fixed 
rate— Presumption — Unexplained variation^— 
Alteration in rate of rent, if variation^-^Record 
of rights, entry in— Presumption. W. M. Grant 

y Haraahal Slogh, 18 C.L.J. 76»20Ind. Oaa. 
53 = 19 C.W.N. 117, Bee Final Part, 1918, 
Col. 120. 

(80) 8s. 50, 116— Record of rights^Entry as 
occupancy raiyat — Presumption of fixity of 
rent, whether applicable. 

A tenant, recorded in a Record of Bighta 
prepared under Chap. X of the Bengal Tenancy 
Act as an occupancy raiyat merely, is not entit- 
led to the benefit of the presumption as to haity 
of rent under 8^ 50 of the Aot, according to the 
provisions of 8. ^15, Blrendra Klshora 
Manikya Bahadur v. Faizuddl, 22 Ind. Cas. 
948. 

Imam and Chapman, jj. 

(31) 8, 52— Sttif, maintainability of'^Rent^ 
assessment of, suit for—Orunts^AUeratioxk 
of rent in respect of alicrtion tn areg. 

In a suit to recover possession of a tank on 
the ground of dispossession or in the alternative 
for assessment of rent, it was found that the 
land in suit was not part of the original holding 
of the defendant but was subsequently acquired 
and treated as an addition to the original 
holding, and the Court below refused the prayer 
for possession, but decreed ibe liability of tbe 
defendant to pay rent for the same. 

Held, that the suit was not maintainable as 
not being framed under S. 52 of the Bengal 
Tenancy Act, though the facts found in the 
case were such as would have been necessary to 
find if the suit had been fratned as one tinder 
8. 52. Hara Chandra Majorodar y. Maha- 
raja Radha Klshore Manikya Bahadur, 20 0. 
L.J. 296. 

JENKINS. O.J , MQOKERJBB and BEAOH- 
CROPT, JJ. 

(32) S. 62 — and tenmt^SuH for 
additional rent for increasfid area^Evoese 
of Ja^id found in tenant' sposeession^Stand- 
ards of measurement same on both oovaaiona 
—‘Allowance for difference in systems of 

* measurement, if to be granlsd. 

In a suit for additional rent for excess area^ 
where it is found that the standards of measure- 
ment were the same on both the oooasioij^i 
wl^en tjte lax4 was first lat out and wfian Qui 
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efoess area wae disoovered, and that there has 
been an inoreased area in the possesision of the 
tenant, ^he Court is not entitled to allow any 
dednotion bn the ground of diderenoe in the 
systems of measurement. Baidya Nath Batt 
Y. Jawahip Mundal. 23 Ind. Oas. 794. 

' COXB and Imam, JJ. 

.Hs/erencfs 11 lad. Oas. 212»14 G. L. J. 
146-16 0. W. N. 921. D. • 

(33) 8s. 62 (1), (W. 180 (1)— Diara land, 
tenant holding ^Reduction of rent upon 
diluviation, if may be claimed by him, 

4 raiyat who holds diara land cannot, until 
he has acquired occupancy right in his holding 
by twelve years’ continuous possession, demand 
a reduotion of rent under cl. (6), sub-S. (1) of 
El. 62 of the Bengal Tenancy Act. 

V Holding ” in sub-S. (1) of 8. 180 of the Act 
means the holding as the tenant received it 
from the landlord. Spinibaih Proshad v. Ram 
Raj Tewary. 13 G.W.N. 698-22 Ind* Gas. 
822. 

- Stephen and Mullick, jj. 

Reference C. W. N. 470, R, 

(34) S. 69 (6) — Rent, Enhanesment of — Cow- 
solidated rent. 

If it is found that the Oourt is entitled to 
make a presumption under sub-S. (6) of 8< 52 
of the Bengal Tenancy Act, then the rent is to 
be determined by reference to the area and the 
rent is not a consolidated one* Uma Singh v. 
Ral Tarini Prosad Bahadur. 19 0. L. J 451. 
Jenkins, o.j.. and Mookebjee. j. 

(85) 5s. 62. 188 — Co-sharer landlord, suit by, 
for additional rent for additional land, if 
maintainable — Co-sharers joined as defendants 
^5. 62. if applicable to cases in which new land 
has been taken by tenant. Darik Dhaka! y. 
kswini Kumar Nag. 20 Ind. Gas. 659-18 0. 
W.N. 942. See Final Part. 1913. Col. 121. 

(36) 8s, 60. 153 — Appeal — Second appeal — 
Suit by lessee— Plea that rent paid to lessor 
— Conflicting claim to land between parties 
—Plea that plaintiff benamidar. whether 
available to defendant when plaintiff regis- 
^ tered under Land Registration Act (Vll of 
1876). 

In a suit for rent, where the plaintiff is a 
lessee and the tenant-defendant claims to pay 
rent not to the plaintiR but to his lessor, there 
is a question of title between parties having 
'dbhiiiuting claims to the land on the ground 
lihat in such a case both parties are claiming to 
he tenants of the same degree under tbp same 
persod*' But if the plaintiff is a mere mortgagee, 
theh there cannot be oonflioting claims as to 
their respective interests in the land between 
^he plaintiff and the defendant. 

(ybiUr dktum Where the plaintifi is i^is- 
tissed under the Land Registration jAot as 
fltdprletor or mortgagee, it is not oyeh to thf 
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defendant to take the plea that the plaintiff is 
a benamjdar and. therefore, not entitled to get 
rent from the defendant. Sheikh Mohamed 
Hosain y. Hlraman Rant, 24 Ind# Gas. 118, * 

MuT:ii:iiOK..j. 

(37) 8s, 61,62, 8ch, HI. Art, (2) ia)—Bent8Uit 
for— Limitation— Rent deposited— Deposit, 
insufficient — Agreement to pay rent in cash 
and kind— Rent in kind to be changed into 
one of cash on failure to deliver — Gash in 
lieu of delivery fixed — Market rate of rent 
in kind, if can be realised — Oral evidenge 
as to market rate, if admissible. 

The period of limitation prescribed in Art. 2. 
o2. (a) of Boh. Ill of the Bengal Tenancy Act is 
applicable to a suit for rent whenever rent has 
been deposited under B. 61, oven though the 
allegation of the tenant that what he had 
deposited was the full amount due at the time 
may ultimately prove to be incorrect (a). 

S. 61 of the Bengal Tenancy Act is applicable 
to a case where the parties agreed that, upon 
failure, to deliver the rent payable in kind, a 
fixed sum is to be paid in lieu thereof. 

Where the tenants agreed to pay Rs. 9 in cash 
and to deliver a specified quantity of paddy, 
that, in default of delivery, they would, year 
by year, according to the instalments specified, 
pay Hs. 39 as the value of the paddy, and in a 
subsequent part of the document it was stated 
that they would pay Rs. 48 in all to the land- 
lord. namely Rs. 9 in cash and Rs. 39 in lieu 
of the paddy, if it remained undelivered : 

Held, that the tenants were liable to pay 
Rs. 39 for the paddy undelivered and not its ^ 
market-value at the date of the suit. 

The rights of the parties should he deter- 
mined upon the terms of the contract, and oral 
evidence was not admissibje to show that the 
parties really intended to enter into a contract 
difierent from what had been entered in the 
instrument. Bast Bhoaan Oey v. Umakant 
Dey, 20 O.LJ, 163. 

MOOKEBJEE and BBAOHOBOFT, JJ. 

References (a) 18 G.W.N, 84, Hot W . ; 61 
0. 166, Expl. * 

(38) Ss. 61, 88— Withdrawal of pbrli&n of 
claim in suit— Application for withdrawal 
in second appeah whether may be granted 
—Deposit of rent— Interest. 

The plaintiff §ued for rent for the years 1814 
to 1816 and for the first half-year of 1317* 
There was also a prayer for ejectment. Seeing 
that the plaintiff could not succeed in his prayer 
for ejectment, as he had sued for tent lor 
the first half of 1817* he prayed in aeoond 
appeal that he might be permitted to withdraw 
bis claim in respect of 1817 : 

Held.that the application oonld not be grant 
sdat thatetage^ 
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A deposit of i^eat without the interest then 
due is not a suffioient deposit within S. 61 of 
the Bengal Tenancy Act. Sbyam Chaddra T, 
Bhanga Del,^3 Ind Oas. 777. 

TEUNON, S\ 

(39) 8s, 6li 196 (e) —Putnidar, if may de- 
posit rent in Court in case of doubt as to 
who is entitled to receive it — Patni Begu- 
lalion (Vm of 1S19). 

• A putnidar who entertains a bona fide doubt 

as to who is entitled to receive rent from him, 
is entitled to deposit the rent in Oourt under 
S.^1 of the Bengal Tenancy Act, no provision 
of the Regulation (VllI of 1819) being 

in any way affected by that section. Bata 
Kriahna Rana v. Janaki Nath Pauday, 18 
0. W, N. 916=*4:l 0. 1000=*21 Ind. Gas. 71. 

Mookbbjee and Beaghcboft, .tj. 

(40) 8. 62. See No. 37i sup^'a, 

(41) 8. 63. See No. 5, supra, 

(42) 8s, 66, 66, 148 (A), 195— 5fl/e of putni — 
Suit by vendor for back rents not assigned 
— Putni if may be sold free of darputni in 
execution of decree niade-^First ^'charge'' 
strangtr to land if may claim — Darpatni- 
dar, deposit cf putni rent by, in proceeding 
tender— Putni Regulation (VIII of 1819), 
8. 13— Darputnidar’a lien, priority of — 
“ 8alvage lien, ” statutory— Scope of the 
Act and the Regulation, 

The right to bring a tenure or holding to 
sale under S. 66 of the Bengal Tenancy Act, 
exists BO long as the relationship of landlord 
and tenant exists. 

• The right to bring a tenure or holding to sale 
under 8. 66 being thus exclusively in the land- 
lord, a person to whom certain rents are due 
and who obtains a decree therefor after he has 
parted with the property in which the tenancy 
is situated has no suol|^ right. 

The view that either from the nature of the 
debt being arrears of rent, or the decree being 
for arrears of rent, the tenure becomes ipso 
facto hypothecated for the debt is untenable 
upon a proper construction of 8. 66. A stran- 
ger to the property cannot avail himself of the 
special remedy giveh by that section to the 
landlord to recover arrears attached to the 
tenure or holding (a). 

The special lien which a subordinate tenure- 
holder acquires under S. 13 of Reg. VIII qI 
1819 by depositing the putni rents in arrears 
for which the putni has been advertised for 
sale by the zemindar under thal Regulation, is 
not affected by proceeding taken in respect of 
the putni under the Bengal Tenancy Act, the 
Rutni Regulation being a self-contained Act 
specially ezolnded from the operation of the 
Bengal Tenancy Act by S. 196 of that Act, 

Where a landlord, after he has sold bis pro- 
perty, sues fqr the back rents which he has 
hot assigned to bis vender, and oj^tainsa decree, 
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Act YItl of 1888 (Bengal Tenancy )—(08ftfd4« 

and his vendee also sues for rents whioh accru- 
ed due subsequently to his purchase, the latter 
only can execute the decree against thejtenure 
or holding. His vendor can execute his decree 
against his debtor as a money decree only. 
Arthur Henry ForXies v* MabaraJ Bahadur 
Singh. 18 O.W.N. 747 « 16 M.L.T. 380-fl914) 

M. W.N. 397“ 12 A.L.J. 668«27 M.L J. 4-23 
Ind.^Oas. 632 « 41 0. 926 (P.O.). 

Lord Shaw, lord Moulton and Mb. 

AMBER Ali. 

BefeYmc6S\—(a)^^C 666«10 C.W.N. 647, 
D, 

(43) Ss. 65, 195 (e). See REOULATION VIII 
OP 1819 (PUTNI), No. ll. 20 O.L.J. 1. 

(44) 8. 66. See Nos. 38 and 42, supra, 

(45) 8. 74. See No. 16, supra, 

(46) 8. 85. See No. 3, supra. 

(47) S. 85 {Q)—Und€r^raiyat, sub-lease by— 
Permanent lease by under-raiyat if in^ 
valid — Application by analogy of statutory 
provision to cases outside it — PermaMnt 
tease described as one for nine years to meet 
objection of Registering Officer, 

8. 65 of the^ Bengal Tenancy Act, has no 
application to a permanent lease created by an 
under-raiyat in favour of a sub-lessee ; nor can 
the provisions of that section be applied to suoh 
a case by analogy (a). 

The leases in this case were held to be per- 
manent leases. Guru Das Das v. Kali Das 
Ghanga. 18 O.W.N. 862=»24 Ind. Oas. 287. 
JENKINS, O.J., and OHATTEBJBE, J. 
Reference {a) 19 W.R. 853, i?. 

(48) Ss, 85, 161 (a) — Ejectment— Invalid sub* 
lease by raiyat— Sub-lease if an encumbrance. 

Fakir Chandra Sinba Ray v. Baoamall Sain, 
18 0.L.J. 252 » 21 Ind. Gas. 104. See Final 
Part, 1913, Ool. 123. 

(49) S, Ejectment — Transferee of a portion 

of non-transferable holding - Surrender, Askar 
Ali Y Gopi Mohon Roy Ghowdhury, 18 Q.L. J. 
267 = 21 Ind. Oas. 68 = 19 C.L J. 313 = 18 C.W. 

N. 609. See Final Part, 1913, Ool. 124. 

(50) S. 87- Occupancy holding not transfer- 
able by custom— Transfer without landlord’s 
consent— Effect — Rights of purchaser of portion 
— Holding if may be transferred apart from 
oooupanoy right. See OOOUPAngy, No. 2, 18 

O. W.N. 971. 

(61) 8 101 (2)— Under-tenure— Suit by pur- 
chaser for ejectment — Settlement Officer’s 
remark that under-tenure is not binding— 
Effect. See ACT VII OP 1868 (BENGAL Land 
Revenue Sales), No. i, 20 O.L.J. 40. « 

(1^) 8* IQB-A— Draft record-of -rights, m* 
tries in, if admissible in evidence in rent 
suits. 

Entries in*a draft record -of -rights published 
under B, 103* A bl the Bengal Tenancy AeA^ 



m 


408 


(smamm nanx. i9u. 


Vlil of 1888 (Bengal liii«.iioyH(C?on^^.). 

«re not admiisible in evidence in tt suit fcr 
rent. It is not until the record- of- tights is 
finally ynblkbed that the presamption of cor- 
reotness arises. GuJab Koev v. Ramratan 
Pande, 18 G. W.Nf. 896. 

HBV^BOUIiD and BAY, JJ. 

(63) 8s. 103-4, 105, 109-4— Record- o/-rtp/ifs 
— S. 105, ap^licabiliiy of— 8. 103 4, if 
preclu'hs enquiry os to correctness of entry — 
5. 109-4, when bars an appeal — Jurisdic- 
tion. 

Whereon an application by a landlord under 
S. 105 of the Bengal Tenancy Act for settlement 
of fair rent wherein he claimed enhanoement 
against a tenant who was wrongly entered in 
the record as korfa^ and the purpose of whose 
tenancy was described as residential, the special 
Judge enhanced the rent : 

Held, that the decision of the Special Judge 
was without jurisdiction inasmuch as the 
tenancy was not governed by the Bengal 
Tenancy Act and the tenant was not estopped 
from raising this plea. 

The provision of 8. 103 A of the Tenancy Act 
that the publication of the record-of- rights shall 
be conclusive evidence that it- has been duly 
made under the Chapter does not preclude a 
Court from enquiring as to the correctness of 
the resultant entry ; it only prooludes the Court 
from going into the question whether the 
procedure under the Chapter has been followed. 

Sk 109-A of the Tenancy Act is no bar to an 
appeal in a case of settlement of rent in which 
a question of jurisdiction is definitely raised. 

Ramdas MukeVjee v. Biprodaa Pal Chowd- 
hary. 19 O.W.N. 35. 

CHAPMAN and NEWBOULD, JJ. 

(64) Ss. 103--B, el. (6), lOi- J— Presumption — 
Bate and amount of rent— Relationship of 
landlord and tenant* 

The presumption which arises out of S. 104- J 
of the Bengal Tenancy Act merely refers to the 
rate and amount of rent. That rent may be 
payable by one person at one time and by 
another person at another time, but the mere 
fact that a certain rate of rent was found to be 
payable by the defendant’s father to the plaint- 
m gives rise to no presumption that the sons 
are the plaintiff’s tenants. 

Where the defendants were recorded as under^ 
raiyatsot the plaintiff in the Settlement Record. 

Seldt that there was a presumption under 
8. t03-H, cl. (6), that the relationship of land- 
lord and tenant existed between the parties, 
but £hat the presumption could be rebutted. 

llmdar All Howladav v. Aiimaddl Saadag, 98 
lud. Cas. 244. 

HOliMWOOD and Shabfuddin, JJ. 

(66) 8s. 108-R. 105, 106-4, 107— RsHf suit— 
« Entry in Record of Rights— Prem^iion—* 


2,—Bcagai AciM—(€miiHmd)i 

Aet yill of 1888 (Bengal I%aaiioy)^(i?oMfd,K 

Entry not conclusive sven on failure of 
tenant to take proccsdmgs to rehut pre* 
su%.pi%on. 

In proceedings taken on an appHeation hi 
the landlord under 8. 105, Bengal Tenanoy 
Act, prior to tfhe enactment of 8. 106- A, it was 
not open to the tenant to question the oorreot- 
ness of the entries in the record, though it was 
open to him to do so by a suit under 8. 106 or 
by a declaratory suit in the Civil Court (a). 

But under 8- 103-B, the entries only give rise* 
to a presumption, and neither the defendant’s « 
failure to take proceedings for the purpos^of 
annulling or rebutting that presumption nor a 
decision under 8. 105 prior to the enactment of 
8. 105'A can avail to make them oonolusive. 
Shashi Bhushan Hazra v. Denamoyeo Dasl, 
23 Ind. Cas. 615. 

TEUNON, J. 

References {a) 36 0. 176«7 O.L.J. 108*» 
12 0 W.N. 122; 7 Ind. Gas. 102 = 14 O.W.N. 
897 = 12 O.L J. 195, ReL 

(66) Ss. 103-B, 148 B(l), Second appeal 
— Decision of amount of rent annually 
payable — Rent suit below Rs. 100 — Decree 
according to defendant* s admission of rent 
—Presumption— Publication of Record of 
Rights— Admission of plaint in rent suit 
without statement of rental of tenancy 
according to Record of Bights — Duty of 
Court to require Collector to supply copy of 
statement. 

In a suit for rent valued at less than Rs. 100, 
the question at issue between the parties was 
the amount of rent annually payable by the 
tenant. The Lower Appellate Court decided 
that the plaintiff had not been able to prove his- 
allegation as to the rate of rent, and the result 
was that the Court awarded the amount of rent 
annually payable which was admitted by the 
defendant : 

Held, that there was a fleoision of a question 
of the amount of rent annually payable by the 
defendant within the meaning of 8. 163 of the 
Bengal Tenancy Act, and that a second appeal 
lay. 

Under 8. 103-B of the Bengal Tenanoy Aot, 
the Record of Rights shall be presumed to have 
been finally published, unless euoh pubUoation 
is expressly denied. ^ 

Under the proviso to 8. 148-B (1) of the Aoti 
in all cases in which a Court admits a plaint 
in a rent suit, which does not oootaln a state- 
ment of the rental of the tenancy according to 
the Records of Rights, the Court shall require 
the Collector to supply a certified copy of the 
Record of Rights relating to the tenanoy. 
Tarini Charan Majamdav v. Umar HaUta, 
23 Ind. Caa. 416. 

JENKINS, O.J., and D. OHATTEitJBBr 

(57) 8. 104. See No, 64, supra. 

(68) Ss* 104-jBi 104-J». lU E—SsUlmsnt 
Bent Boltt sntry in, comefion of 
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Act frill of 1885 (B^irfal l!ciiahey)— 

State foV* India iik Gouneilt suit adainst~~-}9otice 
— Oiv, Pro. Code (1 908), S. 80— Oft/ecfion to the 
entry under 8. l04-j&7| whether sufficient notice. 

^ari Mohan Mlara v. The Beopetary of Scale 
for India in Beancil, 18 O.L.J. 566»22 Ind* 
Gas. 86, Bee Final Part, 1913, X3ol. 129. 

(69) S, 105— Bccord of rights, correctness of, 
if can be ivnpwgned by landlord under 
8, 105— Unrecorded landlord, if can apply ^ 
The oorreotneae of the record o(*right8 can be 
'"'impugned by the landlord in an application 
made under S. 105 of the Bengal Tenancy Act. 

Issues mentioned in S, 105‘A can be tried in a 
proceeding for settlement of rent under S. 105. 

Where an applicant under B 105 purchased 
a tenure in an estate of which he himself was 
the proprietor : 

Held, that the mere fact that his name did 
not appear in the Khatian as owner of the 
tenure was no ground for holding that he was 
not entitled to apply under S. 105 of the Ben- 
gal Tenancy Act. Upeodra Nath Ohoth v. 
Jamini Mohan Pal, 18 C.W.N. 268^21 Ind. 
Gas. 37. 

CHATTERJEA and WALMSLEY, JJ. 

(60) B. 105. Bee Nos. 28, 53 and 55, s#ra. 

(61) 8s. 105, 106, 109, 168— Bccord of rights 
^Land recorded as rtnt free^Suit to contest 
entry — Decree by litvenue (fficer that land ts 
liable to pay rent-SuiC by proprietor to have 
fair rent settled, in ordinary OtvU Courts if 
maintainable — Limitation— ‘Cause of action 
when arises— 8tar ting point to be calculated 
from decrees of Revenue Officer — Limitation Act 
Jld77t, Sch. 11, Art. 120 -Decree of Revenue 

Officer, if final— Liability to pay rent, question 
if can be raised again by dafe^^dant in present 
suit, Barhamdat Misslr y Krishna dahay, 
20 Ind. Oaa. 9l0«l8 O.W.N, 466. Bee Final 
Part, 1913, Col. 131. , 

(62) 8s. 105, ISQ— Joint landlords— Revenue 
paying estates— Lands filling under more 
than one estate - One estate sold for arrears 
of revenue —Purchas e bringing proceedings 
under 3. 105, Bengal Tenancy Act (Vlll of 
lOBb)— Purchaser, whether joint landlord 
with piopnetors h/ other estates. 

The defendants were in occupation of lands 
situated within three revenue paying estates. 
They were recorded in the Beoord of Rights as 
persons in occupation, without payment of rent 
of lands liable to asBessment. The plaintifil, who 
was the purchaser of one of estates whioh 
were sold for arrears of revenue and which com- 
prised a one-fourth undivided share of the plots 
included within the various tenancies, sued for 
settlement of fair rents under B. 106 of the 
Bengal Tenancy Act : 

Held, (t) that the purchaser of an entire 
estate sold for recovery of arrears due on account 
p£ the same was in no sense a representative- 
io-intecest of the defaulting proprietor ; 
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(2) that the view cannot be maintained tbat 
the purchaser of the estate whioh has been sold 
occupies the position of a joint landloid along 
with the proprietors of the estates which have 
not been sold in the same manner as the default- 
ing proprietor did ; 

(3) tbat where the constituent members of an 
entire body of landlords do not all occupy the 
saide status, i e., where the rights of one in re- 
lation to tbe tenants are different ftom those 
of another, they cannot be held to constitute a 
body of joint landlords ; 

(4) that B. 188 of tbe Bengal Tenancy Act 
does not, therefore, bar the present proceeding. 

Aekoran Salia y. Satish Chandra Bhatta- 
charya, 24 Ind. Gas. 281. 

MOOKBRJBE and BBACHCBOPT, Slf. 

(63) S. 105 A — Letting out by one oo- sharer 
— Jungle and waste land — AcquiescCnbe. See 
GO-SHAREBS, No. 3, 19 C.L.J. US. 

(64) 8. 106 — Record of rights — Dispute as to 
entry — Compromise decree — Preamble and cn- 
acting part. Keshab Panda v. Bhobanl Panda, 
18 G.L.J. 187 = 21 Ind. Gas. 638. See Final 
Part, 1913, Oo^ 132. 

(65) S, 100, SCO oe of ^Question of title he- 
tween rival proprietors— Question of possession. 

Ram Chandra Bhanj Deo v, Nanda 
Nandaoananda Oeb, 20 Ind. Gas. 298=19 0. 
L.J. 197=18 O.W.N. 938. Sae Final Part, 
1913, Gol. 132. 

(66) 8. 106— Grant burdened with service— 
Omission of words of inheritance — Grant whe- 
ther hereditary — Services not required— Land, 
if can be assessed. See GRANT, No. 2, 19 6.L* 
J. 241. 

(67) B. 106. See Nos. 29 and 61, supra. 

(68) 8s. 106, 109-A. cl. (3)— Suit for amend- 
ment of entry in record of rights —Excess 
land in occupation of tenants— Court* s 
inability to determine precise area — 
Evidence — Sale certificate — Purchase of 
holding in exef'ution of money decree against 
tenant by landlord— Sale certificate whether 
admissible in evidence — Admission— State- 
ment against interest— Evidence Act, 8s. 21, 
sub’Cl, (i;, 32 — Decision of quantity of land 
—Second appeal. 

Where a Special Judge, in a suit under B. 106 
of the Bengal Tenancy Act instituted by the 
tenants against their landlord for amendment 
of the Record of Bights as to an entry in respect 
of rent, ffnds that the tenants are in occupa- 
tion of* land not originally comprised within 
their tenancy, but is not able to determine the 
precise area of such excess land, it is open to 
him to amend the entry and to add a note to 
the effect tjhat the tenants are in occupation of 
excess land. Such a decision is not a deoision 
settling a rent within the meaning of S. 
the Bengal Tenancy Act, but rather a debisibit 
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on the questlpB of the quantity of land oom- 
^^riaed in the tenanoy and is, therefore, appeal- 
able (a). 

A landlord purobaaed the holding of his 
tenant at a sale in execution of a decree for 
money obtained by him against the tenants. 
In the sale certificate the area of the holding 
was 20 bighas in all ; 

Held, that the statement by the landlord 
that the tenant held under him 20 bighas of 
land was not a statement in his own favour 
but one against his proprietary interest, within 
the meaning of 8. 32 of the Evidence Act and 
covered by sub-ol. (1) of S« 21 of the Act ; and 
that the entry in the sale certificate might be 
used in evidence in favour of the landlord. 
Maoik Biswas v. Maharaja Jagindra Nath 
Roy Bahadur, 24 Ind. Cas. 283. 

Mookebjbe and Beaghgboft, jj. 

Beferenees (o) 15 Ind. Cas. 382 » 16 0, L. J. 
182, B. 

(69) S« 107* See No. 55, supra. 

(70) B. 109. See Nos. 28, 53, 61 and 68, 
supra. 

(71) 8. Ill— Sail for alUration of rent — Pre- 
vious suit by new plaintiff against new 
defendant for khaa possession --Bent receipt 
Hied by defendant to show tenancy — Present 
suit for settlement of fair rent in excess of 
rent mentioned in rent receipts— Expiry of 
three months after publication of —Becord of 
Bights— Case sent for retrial — Agreement 
by a party to abide by decision of Court 
whether binding when suit not maintain* 
able under law. 

The plaintiffs' predecessor' in-title brought a 
suit against the defendants for khas possession 
of certain lands. The suit was dismissed on 
the ground that the defendants were tenants 
under the then plaintiff. In that suit, the 
defendants filed rent receipts which were believ- 
ed by the Court, to show that they held the 
lands at a certain The plaintiffs subse- 

quently instituted the present suit for settle- 
ment of fair and equitable rent for the lands 
which were the sabj6ct>matter of the previous 
suit, and they stated that the fair rent was in 
excess of the jamma mentioned in the rent 
receipts filed in the previous suit. The suit was 
dismissed as not being maintainable under 
S. Ill of the Bengal Tenancy Act : 

Held, that the statement of the defendants 
in the previous suit that they held the lands 
>t a oertaiu reut was admissible in evidence; 
thati aHhough there was no finding in the 
yr^iouB suit as to what rent was payable by 
tl^ defendant, yet the rent receipts fitbj by the 
defendant, in the previous suit to show pay- 
metit bla particular rent were believed by« the 
Oourtj and the present suit being for determin- 
ation Of a higher rent was rightly considered as 
a scut for atteration of the rent; but as three 
infmtfas expired from the final 
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publication of the "Beoord-of- Bights, this suit 
should not be dismissed under 8. Ill (a). 

The *ba8e was sent back for trial de notio on 
the merits. * 

When a suit is not maintainable under the 
law, an* agreeifient by a party to abide by the 
decision of the Court cannot be binding upon 
him. Hira Koer Y. Laohuman Qope, 21 Ind. 
Oas. 958. 

OHATTEBJEA and WALMSLBY, JJ. ^ 

Beferenees : — (a) 17 Ind, Cas. 490 « 17 0. 
L.J. 239 « 17 C.W.N. 408, Bel. 

(72) B. 113. See Nos. 17 and 19, supra. 

(73) 8. 115, Bee Nos. 19 and 30, supra. 

(74) 8s. 143 (2), Appeal— Order ref us* 

ing to set aside ex-parte decree— Civ. Pro. 
Code (1908), O..XLI, r, 21, O. XLIII, 
r. 1, cl. (t)— Appeal, re-hearing of, applica- 
tion for — Application in suit — * Suit.* 

No appeal lies to the High Court under 
S. 153 of the Bengal Tenanoy Act, from an 
order refusing to hear an application under 
0. XLI, r. 21, of the Code of Civil Procedure, 
to have an appeal from a decree in a rent suit 
valued less thau Hs. 100, re-heard in the pre- 
senoHof the respondent. An application to re- 
hear the appeal is an application in the suit 
(a). 

The term 'suit' includes the appellate stage ; 
it eveo includes the execution proceedings 
based on the final decree made in the suit ib). 

Sab S. (2) of S. 148 of the Bengal Tenanoy 
Act makes 0. XLIII, r. 1, ol. (t) of the Code 
of Civil Procedure applicable, subject to the 
operation of the restrictive provision of 8. 153 
of the Bengal Tenanoy Act. Saroed Sheikh Y. 
Naha Nepal Ghose, 19 O.L J. 310»23 Ind, 
Cas. 12. 

MOOKBftJBB and BbAOHGROFT, JJ. 

References {a) 260.'l46«2 C.W.N. 137, 
R. \b) 3 C.W N. Ixii ; 4 C.W.N, 44 ; 27 G. 
481*4 C.W.N, 269, B. 

(75) 8s. 144 (1), 19S— Forest right, lease of— 
Money payable in respect of forest right— 
Suit where to be instituted— Suit, nature of 
— Provincial Small - Cause Courts Act, 
Sch. II, Art. S—'Bent.* 

Tfaie defendant executed a kabuliat in favour 
of the plaintiffs in respect of forest rights in a 
tract of land described by. boundaries. The 
kabuliat stated that, for a period of one year, 
four mouths an^ twenty-one days, the execu- 
tants would have the right to out and take out 
of the forest all the gajari trees and all wild 
trees (with, the exception of mango, jack? 
fruit, talt hel, tamarind and simtU trees) in 
close proximity thereto, of a ciroamfevenoe of 
more than 18 inches and one eubit above the 
ground, on the tract within the bduni^ries 
men tioned , The oonsideratipn for the lease was 
Bs. 450 out of which Bs, 160 paid in cash an^ 
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the balance was made payable in two equal in* 
BtalmentSr The defendants felled and sold the 
forest trees, but withheld payment <M rent, 
^except a sum of Rs. 97 paid in two instalments. 
In a suit by tftie plain tifis to recover the balance 
with interest : , » 

Beld, that the provisions of the Bengal 
Tenancy Act applicable to suits for the recovery 
of arrears of rent would be applicable to such a 
suit for recovery of money payable in respect of 
^forest rights, and under S* 144 (1) of the Act, 
the cause of action arose within the local limits 
of the jurisdiction of the Civil Court which 
weuld have jurisdiction in a suit for the posses* 
sion of the trees (a). 

That the suit was excepted from the cogni* 
zahoe of the Small Cause Court as what was 
payable by the defendants to the plaintiffs in 
respect of forest rights ^canted to them was in 
the nature of rent. 

That the term * rent* in Cl. (8) of the Second 
Schedule to the Provincial Small Cause Courts 
Act is used in a wide sense. Bandl All Fakir 
V. Amud Barkar. 20 C.L,J. 227. 

MOOKERJBE and BEAOHCBOFT. JJ, 

References : — (a) 24 C. 449, jR. 

(76) S. 147. See No. 16, supra. * 

(77) 3. 148. See Nos. 42, 56, supra. 

(78) 8s. 148-A, 168 B -^Landlord and tenant, 
meaning of — Nature of suit under 8> 148-4 
—Usufructuary mortgagee if a landlord — 
B. 153-B — Co-sharer landlords, who are — 
Usufructuary mortgagee of a portion from a 
tO'Sharer if a co- sharer landlord — Decree 
for rent obtained by such mortgagee how to 

• be executed— Civ, Pro. Code, 1908, O. 34, 
r. 14, i/ applies to such a decree— Revisional 
jurisdiction of the High Court, circum- 
. stances warranting the exercise of. 

The petitioner was a usufr actuary mortgagee 
from a do-sharer landlord who was interested in 
the property to the extent of one*fourtb, the 
opposite parties being entitled to the remaining 
three-fourths share. The petitionee as nau- 
frnotuary mortgagee brought a suit for rent 
against the tenant under S. 148-A of the Bengal 
Tenahoy Act and joj^ed the proprietors of the 
three* fourths share as also the mortgagor as 
parties defendants. The oo-sharers did not 
enter appearance and the plaintiff obtained a 
decree for rent and applied for execution under 
sab*S, (1) of S. 168-B of the Bengal Tenancy 
Act, whereupon the oo-sharers appeared and 
objected that the execution ooipld not proceed 
under 8. 16S-B. The objection was overruled 
by the Court of first instance, but the lower 
appellate Court direoted the first Court to hold 
the sale not under eub-S. (2) of S. 158* B of the 
Bengal Tenancy Act, but in accordance with 
the Code, of Civil Procedure. 

Held-^Tbat the term ** landlord’* means a 
person imm^iately under whom a tenant 
^olda, and the term tenant ”, is defined to 
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mean a person who holds land under another 
person and is or, but for a special contract, 
would be liable to pay rent for that land* to that 
person, and a usufructuary mortgagee is con- 
sequently a person immediately under whom a 
tenant holds and is in the position of a landlord 
and is entitled to sue for rent in his character 
as such. 

That the co-sharer landlords are the entire 
bony of persons who are entitled to collect rent, 
and a usufructuary mortgagee from one of the 
proprietors is in the position of a oo-sharer 
landlord within the meaning of S. 158-B, sub- 
S. (1), 01. (e) of the Bengal Tenancy Act. 

That the plaintiff having sued for the recovery 
of what to his information was the whole 
arrear due, the suit was in essence a suit for 
rent due to all the oo-sharers within the mean- 
ing of S, 148-A of the Bengal Tenancy Act, and 
the suit as framed was within the scope of that 
seotioD, and the decree should be executed 
under S. 158-B, sub S. (1), 01. (e) of the Bengal 
Tenancy Act. 

That r, 14 of O. 34 of the Civil Procedure 
Code had no application to the execution pro- 
ceedings in the present ease. 

That the result of the decision of the Pietriot 
Judge was that the Court of first instanob had 
to proceed to sell the tenure in accordance with 
the provisions of the Code of Civil Procedure 
which it had no jurisdiction to do, and, to 
refuse to sell the tenure in accordance with 
8. 158-B of the Bengal Tenancy Act which it 
had jurisdiction to do, and the oiroumstanoe 
that this result followed from an erroneous 
interpretation of the scope and requirements of 
8s. 148-A and 158-B of the Bengal Tenanoy 
Act was clearly no bar to the exercise of the 
revisional jurisdiction of the High Court. ^ 
Brohmanand Nath Deb Savoar v. Hem 
Chandra Ultra, 18 O.W.N. 1016 — 23 Ind. Cas. 
981. i ■ 

MOOKEBJEE and Bbachcboft, jj. 

(79) S. 148 (A). See CONTBIBUTION, No. 4, 
20C.L.J.200. 

(80) 8. 153^ Becond Avpeai — Amount of 

annual rent— Decision— Whether contest on 
point necessary— Bent suit— Defence that tenant 
evicted by title paramount — Whether good 
defence — Plea to be taken in time. Noiirjani 
Sardar v. Blmala Sandari Gupta, 18 Ind. 
Cas. 87 « 18 O.W.N. 562. See Pinal Part, 1913, 
Col. 135. ' ^ ; 

(81) 8. 153— Execution proceedings started 

against deceased judgment-debt or-~Sal6 if inay 
be set aside —Purchaser of ooodpanoy • hol'ding 
if mayvfcpply— Appeal— Second appeal whether 
barred. See ClV. PBO. CODE (1908). Nd. 73, 
18C.W.N. 1266. ' 

(ajir S. 153. See Nos. ,86. 66. 74, 5»pr<if- 

Miss) 8. i63,p^oviso—SuitMf%ni-;$fgiStra- 

j tioH— Burden of proof — 

^exercising ■ appellate fSrisdicUoh — 
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Court's power of revision — Juriadictionr-^ 
Bengal Lind Registration Act (VII B C. of 
1876). 8. 78 - Oil). Pro, Code (1908), 

^1/116. 

The burden o! proving that the plaintifE can- 
not sue for arrears of rent without her name 
being registered under the Bengal Land Begis- 
tration Act is upon the defendant. 

The jurisdiotion of a District Judge utfder 
B. 153 of tbe Bengal Tenancy Aot is of revision- 
al and not of appellate character. Therefore, 
where a District Judge acting under that 
section fails to consider whether the primary 
Court had exercised a jurisdiction not vested in 
it or had acted in tbe exercise of its jurisdiction 
illegally or with material irregularity, and 
treats the matter before him as in substance an 
appeal from tbe decree of the primacy Court, 
he. in essence, acta illegally and with material 
irregularity in the exercise of his jurisdiction, 
and the High Court will be justified to interfere 
with his orders. Suranginl Dasi y. Nekaraddi 
Hulltok. 23 Ind. Cas. 844. 

ASUTOSH Mooeebjee and Beach- 
CBOFT, JJ. 

(84) S. 165— Compsns'i^ion, meam^e of — 
‘ BeaaonabU compensation* * — Nominal 
damages^ Belief against forfeiture-- Breack 
of covenant not to assign^ Lease for 999 
years, 

Tbe compensation to be given, according to 
the terms of S. 155 of the Bengal Tenancy 
Aot, is for the breach. To determine compen- 
sation for the breach of oovenant, compare the 
position of the landlord immediately before tbe 
breach with his position after the breach, and 
the measure of oompensation will be the extent 
to which he has been prejudioially afieotcd by 
the breach and not the loss of privilege brought 
into existence by the breach. If he has not 
been prejudicially affected, reasonable compen- 
sation cannot be anything more than a nominal 
sum. Keshab Lai Nag Majumdar y. Jaoendpo 
Math Ohote, 20 0.L.J. 332»24 Ind. Cas. 638. 
MOOEEBJEE and Bbachcboft, jj. 

(85) 8. 158. See Nos. 61, 78, supra. 

(86) 8s. 169. 161, iei--LimitationAct (1908), 
8ch I. Art 121— Bep. VIII o/ J819, flf. 11, 
01, (1)— Putni taluk, sale of, for arrears of 
rent-^Smt by purchaser for recovery of 
possemon of lands within taluk brought 
withm 12 years from date of purchase^ 
JAmitatum — Applic'ibiUty of Art, 121— 
Adverse possession prior to creation of 
effect.of^Cause of action-- Adverse posses- 
eUm if arrested by creation of subordinate 
tenure when proprietor out of possession^ 
Doctrine of p'issession following titles appli- 
cation oft where plaintiff has to pmve 
posenshn at a particular > point of time-^ 
Anaient dceumsn/s showing exercise of right 
to property^ consideration of, as presump- 

, • liPd adittonoe bf poMsmn—Sale under 
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8. 159, Bengal ^Tenancy Act, status of pur- 
chaser in — Encumbrance, meaning and an- 
nulWient of. 

The plaintiff, who was the pifrcbaser of a 
putni ta^uk at a sale held in 1899 in execution 
of a rent decree under the Bengal Tenancy Act 
brought suits against the defendants within 
twelve years from the date of bis purchase for 
declaration of his title to the lands held by 
them within the putni taluk and for recovery of 
possession thereof. There was ample evidence 
on tbe record that tbe adverse possession of the 
defendants and their predeoessots oommenoed 
before the creation of the putni. 

Held —That tbe suits were barred by limita- 
tion and Art. 121, Limitation Aot, did not 
apply to them. 

That the plaintiff not having ertabrished 
that tbe possession of tne defendants commen- 
oed after the creation of the putni or that the 
proprietor of the estate was in possession at 
the time when the putni was granted, the 
interests acquired by tbe defendants could not 
be deemed to be an inoumbranoa within the 
meaning of Art. 121, nor was it an incumbranoe 
within the meaning of S. 11, Cl. (1) of Beg. 
Vm of 1819. 

That tbe oause of action did not arise on the 
date on which the plaintiff purchased the taluk 
at the sale hold under the Bengal Tenancy Aot. 

That the adverse posseseion contemplated in 
the decisions {a) Naff rchandra v. Rajend^a Lai 
(25 C, 167) ; Woomtsh Chanara Qoopta v. Raj 
Narain Boy (10 W.R. 16) ; Khanto Moni D ssi 
V. Bejoy Chandra (19 C. 187) and Karim Khan 
V. Broja Nath Das (22 C. 244) is p'^ssession 
whioh oommences after tbe creation of tbe putni 
tenure. These oases are founded on the prin- 
ciple laid down inB. 11 of Reg. Vill of 1819, 
which is. that the purchaser of a putni taluk 
at a sale held under Reg.cVlII of 18.9 takes 
tbe taluk in tbe state in which it was initially 
created, and the judicial decisions above refer- 
red to lay down the dootrine that tbe purohaser 
takes tbe property, not free merely of all ia- 
cumbranoes that may have accrued upon the 
tenure by act of the defaulting proprietor, his 
representatives or assigneis, but also free of 
the interest acquired by an adverse possessor 
who has been able to acquire suoh interest by 
the action of the dafaulting proprietor. This 
dootrine is plainly limited in its application to 
oases where the adverse possession oommenoed 
after the creation of the putni. 

That in a case^like the present in whioh the 
proprietor of the estate is out of possession, he 
cannot, merely by the device of the creation of 
a subordinate taluk, arrest the effect of the ad- 
verse possession which has already oommenoed 
to run against him, and such possession would 
bs efieotive not only as against the subordinate 
tenure-holder but also as against the saperioc 
proprietor* 
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That the plaintiff before he oould succeed 
must prove that the proprietor was in possession 
when the patni was created. ^ 

* That the (Jootrine that posnession follows 
title has no application to a case like the 
present. * 

That as laid down by the Judicial Committee 
in Bunjeet Bam v. Oobordkan Bam (6) (20 W. 

B. 26 (29) )f the Court may, in the decision of 
the question of limitation if there is conflicting 
'^evidence on both sides, presume that possession 
was with the party whose title has been 
established, but it does not follow that, when 
the plaintiff has to establish possession at a 
particular point of time, he is entitled to call 
upon the Court to presume that, because his 
title has been established, possession must be 
presumed to have been with holder of the title 
at tbe^peoified period of time. This contention 
is clearly opposed to the decision of the J udioial 
Committee in Mohvma ChandTa v« Mohesh 
Chundra (16 L A. 2d«16 C. 473) (c). 

That the plaintiff having made his purchase , 
at a sale beid in execution of a rent-deoree under 
the Bengal Ttnanoy Aot under S. 169 of the Act, 
he made his purchase with powers to annul the 
interests defined as enoumbranoe in S. 161 ; 
eooumbraoce as used in that section inoludes a 
statutory title acquired by a trespasser by ad- 
verse possession of the laud of the defaulting 
tenure provided such aot of possession com- 
menced after the tenure bad been created. 

That even if he bad succeeded in establishing 
that such adverse possession oommeooed after 
the oreatioQ of the puttii talukt before he could 
succeed, he would have to prove that under 
,8Ub-S (1) of S. 167 he had annulled the en- 
cumbrances by service of notice within one 
year from the date of the sale or the date on 
which he first had notice of the enoumbrance, 
and in the present case the plaintiff had failed 
herein. » 

Held (as to the contention that the grant of 
the putni tenure itself was evidence of poaaes- 
8ion)^That the principle that ancient docu- 
ments produced from proper custody and by 
which any right to property purports to have 
been exercised may rightly be treated as pre- 
sumptive evidence o\ possession has no appli* 
cation to the oiroumstanoes of the present case. 
Kalikanhnd Mookerjee v. Blprodai Pal 
Choudry, 19 O.W.N. 18. 

Mookerjee and beachoroft, jj. 

BefeTetices i-^ia) 25 0. 167 ; 10 W.B. 16; 19 
0. 187 ; 22 0. 244, B. (b) 29 W.B. 26, B. 
(c) 16 0. 473 lP,0.), B, 

(87) 8s. 169, 167— Aforfpaps— Land mortgage 
ed sold in execution of rent decree- Notice given 
h purchaser under 8. 167 -B ngal Tenancy 
Act^Whether mortgage extinguished -Ghatwali 
tenure held upon guii-rent payable to H and 
ghatwali service— Resumption of tandby Govern^ 

meni euid settUment mth eemtndar who sailed 
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with mortgagor— 'Condition of settlement that 
mortgager would pay guiUreni payable to H and 
value of ghatwali service to zemindar— Suit by 
zamindar-- Whether suit for rent or for money 
— Whether zemindar and Hare joint landlords. 
Chandra Mohlnl Debt y. Kenaram Chltl, 19 
Itid. Cas. 776-19 O.L.J, 324. See Final Part, 
1913, Ool. 138. 

(88) S. 160 Ig)’— Protected infmsf— Be-patni 
—General authority in dar patni patta to 
create se- patni whet^r sufficient. 

A general authority oontained in a dar-paini 
patta expressly stating that the dar^patnida/r 
may grant se-patni settlements is euffioient to 
protect from annulment a se^patni created by 
the dar patnidar as a protected interest within 
the meaning of S. 160 {g) of the Bengal 
Tenancy Aot and a special permission ip each 
case is not required. Bidhumukhi Chovdliaranl 
y. Asmatulla, 23 Ind. Gas. 899. 

MULLICK, J. 

(89) 8s- 160, Plantation '—Betel leaf 

— Protected %nteresi — ‘ Dale of sale' in 8. 167, 
meaning of- Banko Behary Das V. Krishna 
Chandra Bhowmick, 18 O.L.J. 170»2i Ind. 
Oas. 419=18 O.W.N. 349. Bee Pinal Part, 
1913. Ool. 138. • 

(90) 8. 161. See Nos. 48, 86, supra. 

(91) 8. 167— Sale of putni for arrears— Suit 
for khas poaseasion by auction purchaser— 
Notices for annulment of enoumbranoes— Mode 
of service when addressed to several persons. 
See Putni, No. 1, 18 O.W.N. 269. 

(92) S. 167* See Noa. 86, 87, 89, supra, 

(93) S. 169 ic)—Rent accrued due between 
the date of sale and confirmation thereof— Lia* 
hiliiy whether judgment- dibtor's of auction pur- 
chastr's— Liability of the surplus sale proceeds 
—C\v Pro Code, 1903, 8. 66. Bejoy Chand 
Hahtap v. Sashi Bhusan Bose, 18 O.W.N. 
136 = 23 Ind. Cas. 101. See Final Part, 1913, 
Ool. 139. 

(04) 8. 170. Bee No. 3, supra. 

(95) 8. 170 (B)— Notice— Third person apply- 
ing to dtposit money. Ram Hath Malty v. 
Rudra Mahantl, 18 O.L.J. 142=21 Ind. 
Oas. 409. See Final Part, 1913, Ool. 139. 

(96) Ss. 170, cl. (3), 178, cl. (B){d)— Landlord 
and tenant — Non-iransferable holding— 
Mortgage of portion^ if operates as forfeiture 
— Mortgagee, if entitled to make deposit to 
prevent sale of holding in execution of rent 
decree — Passing of Act and commencement 
of Act% difference between— Contrdet of ten- 
apfiy made after passing of Aet but before 
commencethent, effect of, 

]$ven if a holding is non-transferable, the 
transfer of only a portion thereof does not 
operate as a forfeiture of the tenancy (a). 

Therefore, the mortgagee of a portion oi a 
non-transferable holding has an intereeft in ine 
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> boldiDg which, if the holding is sold in-ereou- 
tion of a tent deoreo, would be voidable within 
the meaning of S. 170, eub-B. (3) of the Bengal 
Tenancy Act {b), 

Oonseqnently such a mortgagee is entitled to 
deposit ' money under S. 170, sub-8. (3), to 
prevent the sale of the holding. 

Bub-S. (3) of S. 178 of the Bengal Tenancy 
Act, refers to contracts made after the parsing 
of the Act, that is, after March 14, 1885, and 
not those made after the commencement of 
the Act. 

^Therefore, a contract of tenancy executed 
between those two dates cannot be treated as 
operative in so far as it takes away the right of 
the raiyat to transfer his holding in accordance 
with local usage, under cl. (d) of sub- 8* (3) of 
8. 178 of the Act. Kumar Satish Kanta 
Boy Y, Tnfan Mulliok, 24 Ind. Gas. 9. 
MOOEEBJBE and BEAOHOBOFT, JJ. 
References 1 O.W.N. 160; 1 C.W.N. 

leu, (6) 7 Ind. Gas, 477 = 12 C.LJ. 609; 
13 Ind. Gas. 941 = 16 C.W.N. 622, Bel 

(97) 8. 173 (3)— Bent sale set aside— Order 
setting aside sale itself set aside — Confirmation 
of sale on later date — Applioafuion by decree- 
holder to. ^et aside sale on ground of benami 
purchase by judgment-debtor — Limitation. 
Bee Limitation Act (1908), No. 153, 24 Ind. 
Gas. 366. 

(98) S. 174— Bent sale '^Application to set 
aside sale by deposit — Deposit made by judg- 
ment-debtor at the instance of prior purchaser 
and ' with money found by him'--- Subsequent 
withdrawal of application if to be allowed — 
Refund ' of money deposited and withdrawn^ 
ordet' for — Enforcement, as decree for money, 
Nityanund Oa« v. Udai Naraln Hondal, 18 
C.W.N. 175 = 22 Ind. Gas. 885. See Final 
Part, 1913, Col. 141. 

^ (99) 8. 178. See Nos. 11, 96, supra, 

(100) 88. 178 (») (d), 194— Covenant by 
tenure-holders not to excavate tank — Breaoh of 
covenant by raiyat — Baiyat unaware of cove- 
nant — Who is liable. See LeabEi No, 13, 20 
O.D.J. 661 . 

(101) 8. 180. See No. 33, supra, 

. J162) S. m—8ch. III. Art. 8— Bengal Ten- 
, ancy Amendment Act I (B.O») of 1907, 
S. 61 (3) — Suit for possession by mokarari 
,, raiyat — Effect of the Amending Act of 1907 
; — /imifflfion 0/ two years if appli- 

I ' c^ble to ^uits instituted after the passing of 
" V ^ Amending Act, but in which cause of 
' ' ' action arose more than two years ^evious 
thereto-- Right of suit, if a vested right-— 
Oomtruotion of statute— Taking dtcof of 
i msM rights without saving— 8, 181, scope 
and meaning of— Decision of Privy Council 
:ym the in^nstruction of a different Act, bind^ 

J 


2,— Seagal Acia—{Ooniinued)a 

Act ¥111 of 1888 (Bengal Tenancy)— (Confd.). 

The plaintiS who had been dispossessed by 
his landlord in July 1903 sued in July 1909 for 
declarition of his title to, and possession of, a 
piece of land on the allegation that he had a 
mokarari raiyati right therein. ^ 

Held, that* the suit was not barred by the 
special limitation of two years prescribed by 
Art. 8, Boh. Ill, of the Bengal Tenancy Act, 
and made applicable to all olasBes of raiyats by 
8. 61 (8) of the Bengal Tenancy Amendment 
Act I (B G.) of 1907 wbioh was passed andf 
came into operation on 11th May 1907. 

That the plaintifi at the time when the 
Amending Act was passed had a vested right of 
suit and there is nothing in the Act as amend- 
ed that demands the oonstruction that the 
plaintiff was thereby deprived of that right. 
The law as amended may regulate the pro- 
cedure in suits in which the plaintiff could com- 
ply with its provisions, but oannot govern suits 
when such oomplianoe was from the first im- 
possible. 

The facts in Lala Soniram v. Kanhaiya 
Lai (a) did not involve the position when a suit 
cannot be brought after the passing of the 
amendment, and the decision of the majority 
in Manjhoori Bibi v. Akel Mahumed (5) so far 
as it relates to that position, has not been 
affected by the judgment of the Privy Council 
in Lala Soniram v. Kanhaiya Lai (a). 

A right of suit is a vested right, and it is an 
established maxim of oonstruotion that, though 
procedure may be regulated by the Act for the 
time being in force, still the intention to take 
away a vested right without oompensation or 
any saving is not to be imputed to the Legisla- 
ture, unless it be expressed in unequivocal 
jterms (c). Gopeshup Pal v. Jiban Chandra 
-Chaodpa, 18 C.W.N. 804 = 19 G.L.J. 549=24 
Ind. Gas. 37 = 41 C. 1125 (S.B). 

Jenkins, o.j,, Stephen, Woobbopfb, 
HolMwood and Chattbrjee, jj. 

References (a) 17 O.W.N. 605=36 A. 227 
=40 I.A. 74. R. (b) 17 O.W.N. 889=17 O.L. 
J. 136, R. (c) L.B. (1903) A.O. 355 ; L.R. 
(1905) A.C. 369; 8 Ell. and Bl. 784 (1858), 
Appl. 

(103) 8. 184, Sch. Ill, *Art. 6 — Decree incap- 
able of execution — Amendment of, decree— 
Limitation — Time if runs from date of 
amendment, 

A decree, which does not ispeoify the reliefs 
granted, is incapable of execution and oannot 
be oonsidered as timA barred and legally dead, 
even though three years have elapsed froui the 
date of the decree. 

An application for execution of a decree for 
rent which was originally inoapable of execu- 
tion is not barred by limitation, although pre- 
sented more than three years after the date of 
the decree, but within three years from the 
date of amendment of the deorae making it 
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2.-^ BeagMl AcMs^iContinued), . 

Ael ¥111 af 1388 (Bengal Tenaiioy )—(Con^(2). 

capable of ezeoation. Mohamaya Prosad 
Singh V. Abdul Hamid, 18 O.W.N. 366 « 21 
lad. Oas. 615. # 

• N. R. OHATTBBJBA and WALMSLBY, JJ. 
. (ma) S. 188. See Nos. 18. 36, 62, sttpra, 

(103-6) S. 193, See No, 76, supra. * 

(103' c) S. 194. See No. 100, supra, 

(103’d) S. 195. See Nob. 4, 39. 42, 43, supra, 

(104) Soh. Ill, Art. (2) (a). See No. 37, 

* mpra* 

(105) 8ch, III, Art, 3 — Limitation^ Special 
• limitation — Landlord and tenant — Land- 
lord assisting in dispossessing tenant — At- 
testation — Estoppel, 

Obitur dictum. Per Sharfuddin^ J. — Where 
a landlord aesisted the defendant in dioposseas- 
ing ajtenant, a plainiiS : 

He/d, that the speoiaMimitation of two years 
as provided by Soh. Ill, Art. 3, of the Bengal 
Tenancy Act, was applicable to the suit. 

The question whether attestation of a docu- 
ment should be held to imply assent, is a ques- 
tion of fact, and must be determined with refer- 
ence to the oiroumstancos of each case (a). 

Deno Nath Oas t. Kotiawar Bhattacharya, 

21 Ind. Oas 367. 

SHARFUDDIN and RICHARDSON, JJ. 
Reference . — 3 C.W.N. 207, Eel, 

(106) Sch, III, Art, B ^Dispossession — Limi- 
tation, Rudra Narain Malt! y. Natobav 
Jana, 18 O.L.J. 89«18 C.W.N, 353 = 21 Ind. 
Oas. 431=41 0. 52. See Final Part, 1913, 
Col. 142. 

(107) Soh. Ill, Art. 3. See No. 102, supra, 

(108) Sch, III, Art. 3 (a) — Limitation — 
Period from which time runs--- Lease-- Agricul- 
tural year-r-Non-occupancy raiy at’— Ejectment, 
Durbijoy Mandar y. Demar Bhagat, 18 O.L. 
J. 697 = 22 Ind. Gas. 67, See Pinal Part, 1913, 
Col. 143. 

(109) Sch, III, Art, 6 — Limitation — Raiyat — 
Agricultural land — CTnder-raiyat — Raiyat 
letting land for market — If Bengal Ten- 
ancy Act applicable to such land— ’Amend- 
ment of Art, 6, Sch. Ill of Bengal Tenancy 
Act — Suit instituted after amendment— 
Whether amended article applicable when 
causes of action arose before amendment. 

There is nothing in the Bengal Tenancy Act, 
confining its operation to agricultural land 
except the definition of a raiyat, which means 
a person who acquires » right ^ hold land for 
the purpose of cultivating it. Thus the law 
governing raiyats must necessarily be ooncern- 
ed only with agricultural land. But the 
definition of an mdet-raiyat has nothing to do 
with agriculture, but means merely a tenant 
who holds under a raiyat. If, therefore, a raiyat 
lets his land to an under-tenant for other 
purposes than oultivaliion, that does not take ! 
the land out of the operation of the Teuanoy i 


2,—BettgMlAc$s—(Ooniinued), t 

Act ¥111 of 1885 (Beugal Tonauoy)— (Deueld). 

Act. An undet-raiyati is merely an interest 
carved out of a raiyati and must be governed 
by the same laws. 

A suit instituted after the amendment of 
Art. 6 of Soh. Ill of the Bengal Tenancy Act, 
is governed by the article as amended, even 
when the cause of action arose before the 
amendment (a). BarhanuddI Ghowdhupy y. 
Ls^l Khan. 21 Ind. Gas. 43. 

OOXE and Ray, JJ. 

References (a), 19 lad, Oas. 291 = 85 A, 227 
= 13 M.L.T. 437 = 11 A.L.J, 389 -(1918) 
M.W.N. 470-17 O.L.J. 488-15 Bom. L.R. 
489 = 25 M.L.J. 181-40 I.A. 74-17 O.W.N. 
605; 17 0. 926; 3 Ind. Oas. 389-10 O.L.J. 463 
Rel ; 19 Ind. Oas. 316 = 17 O.W.N. 889-17 Q 
h.J.Sie.Not F, 

(110) Soh. Ill, Art. 6, as amended by 8 . 61, 
Act I of 1907 (B.C.)— Applioation for execution 
—Limitation. See LIMITATION, No. 2. 21 
Ind. Oas. 113. 

(111) Sob. Ill, Art. 6. See No. 103, supra. 

Act IX of 1890 (Oaloutta Port Act). 

8. 91— Liability of carriers for misdelivery of 
goods— Duty of consignee. See Carbibbs, 
No. I, 41 0. 7fl3. 

Act I of 1895 (Public Demands Recoyery), 

(1) S, 7 — Reg, VII of 1822 —Enhancement of 
rent — Consent of tenant — Damages, claim 
for, whether certificate can issue in respect 
of — Certificate— Public Demands Recovery 
Act, S, 7 — Refund — dma/pamafton of agri- 
cultural and non- agricultural holdings with- 
out consent of tenant, if can be effected^ 

Rents oannot be enhanced in a settlement 
made under Reg. VII of 1822 without the 
express oonsent of the tenant (a). 

A claim for damages does not come within 
the purview of 8. 7 of Act I (B.O.) of 1896, and, 
therefore, a certificate cannot issue in respect of 
it. 

But where the tenant had notice of the in- 
creased demand made by the Settlement Officer, 
and was liable to a suit for reasonable damages 
for the use and ocoupation of certain non-agri- 
oultural lands, and it was fonnd that the rate 
assessed by the Settlement Officer was fair and 
equitable, being only half the market rate, and 
this sum was realised by a oertifioate : 

Held, that, as the tenant would be liable to 
pay damages at this rate, he was not entitled to 
a refund of the money. 

Two holdings, one of agricultural and the 
other df non-agvicultural lands, cannot be 
amalgamated without the consent of the tenant. 
Abdul Rahim Ghowdhury y. The Secretary of 
State for India in Counoll, 22 Ind. Cas. 626. 
STBPMBN and MULLIOK, JJ. 

References {a) 19 Ind, Cas. 676 — 17 C.W. 
N, 865. H<»/. • 
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2 f -^Bengal Aeia-^^iContinued), 

Act llbf 1995 (Pabllo Damands Reeovevy). 

— (Comluded)* 

(2) Ss. 10, 91 (a) (6), {c) '-Certificate sale— 
Purchaeer^ right of Adverse possession-' S^h 
of original owner's proper fy —Nolicet non-service 
oft effect of— 'Serving <ffi:et's return of service ^ 
value of —Legal representative not brought on 
recordt effect of—C‘V Pro. Code (1889), 8. 310 
(a) -^Bepin Bentary v. Boai Bhutan Datta, 
18 0.L J. 618«22 Ind. Cat, 95«18 O.W.N. 
766. Sae Final Part, 19 i 3, Col. 146. * 

(4) 8. 91. See No. 9, supra,^ 

lot III of 1899 (Calcutta Municipal). 

(1) 8s. 993, 228— Consolidated rate, arrears 
of, if a charge*, on premise s in the hands of 
a purchaser— 'Charge if limited to arrears 
for one year — Bona fi ie purchaser for value 
Without notice if bound by charge — Defence 
of bona fide purchase for value without 
notice, single defence — Onus of proof— Duty 
of f ireclosing m ortgagee and private pur- 
chaser to asctrtaxn arrears due from Muni^ 
cipal authorities— Constfuctve notice. 

The operation of 8- 228 of the Galoutta Muni- 
cipal Act, which makes the consolidated rate, 
as it aocrnes due from time to time, a first 
charge on the property (subject to arrears of 
land revenue) is not controlled {)y S. 223 of the 
Act which provides only for the personal liabi- 
lity of the purchaser of the premises to the ex- 
tent of the arrears for the year immediately 
prior to his purchase. 

The charge under S. 228 cannot be enforced 
against a bona fide purchaser for value without 
notice. 

It is for the purchaser to plead and prove 
that he is a bona fide purchaser for value with- 
out notice. 

The plea that one is a bona fide purchaser 
without notice is a single defence, the onus of 
proving which is on him. 

A mortgagee of property within the limits of 
the Calcutta Municipality foreclosing the mort- 
gage acquires title by involuntary alienation. 

Nevertheless, as such a person could asoertaiu 
by enquiry from the Municipal authorities the 
arrears of consolidated rate due, he is in the 
same position as a purchaser with notice of the 
arrears. Akhoy Kumar Banerjee v. Corpora- 
tion of Calcutta, 19 O.W.N. 87. 

MOOKERJEB and BEACHOROFT, JJ. 

(2) S. 228. Bee No. 1, supra, 

(3) Ss. 870. 375— Applieation for approval of 
site and permission to budd — Decision ^ of 
Ohainngn and General CommiVee rejecti'^g 
applieation, suit it lies against — Specific Belief 
Act, S. 46 — Proper remedy. Protad Ohunder 
De V. Corporation of Calcutta, 17 0 W N. 929 
m40 0 . 886 - 22 Ind. Cas. 888. See final 
Part, 1913, Ool. 146. 

(4) 8 375, See No. 8. supra, 

(6) 8. 667 (c) (d)^ Acquisition of bustSB land 
« -^Mode of yalaation— Future use of land if can 


2,— 'Bengal Aci8^(Conti/nuedh 

Act 111 of 1899 (Galoutta Munfcipal)— (Old). 

be considered — Evidence as to under-tenants 
and rents paid by them if relevant— Evidence 
as to Bales of lands other than busies lands in 
the neighbourhood if admissible— Meaning and» 
effect of 01. ic) — Nature of presutfiptioo under 
Cl.(d). . See ApT I OP 1894 iLAND AOQUISI- 
TION), No. 19, 18 O.W.N. 884. 

Act I of 1907 (Bengal Tenancy Amendment). 

S. 61 (3) — Suit instituted after the passing of 
the speoial limitation of 9 years if applicable, 
See ACT VIII OP 1886 (BENGAIi TENANCY)." 
No. 102, 18 O.W.N. 804. 

Act yi of 1908 (Chota Nagpur Tenancy). ^ 

(1) S. 47 — Property situate in Manhhum — 
Mortgage derree sale — Validity — Estoppel of 
mortgagor. Lakshml Bibi Kujranl v. Atal 
Behary Haidar, 40 0. 534 = 91 Ind. Oas. 117. 
See Pinal Part, 1913, Col 148. 

(2) 8s. 68. 139, Cls. (2), (4) and {8)—8uit for 
ejectment by raiyat against under-taiyat — 
WhUher jurisdiction of Civil Court barred. 

The word "decree*’ in S. 68 of the Ohota 
Nagpur Tenancy Act is not to be read with 
the words *' passed under this Act." 

In a suit brought under the provisions of the 
general law for the ejectment of an uader-raiyat 
by a raiyat, the jurisdiction of the Civil Courts 
is not barred either by Cl. 14) or by 01. (8) of 
S. 339. Bhola Nath Handal y. Ghhota 
Cunaram Mlghi, 28 Ind. Cas. 407. 

TBUNON, J.. 

(3) 8, 85— Revision— High Court — Indian 
High Courts Act, (24 arid 26, Viet. C, 104), 
S. 16— Fair rent, settlement of —Revenue 
Officer— Appeal, relief by. 

The superintendence vested in theHigh Oourt*^ 
by S- 15 of the Indian High Courts Aot. can be 
exeroiaed only over Courts which are subject to 
the appellate jurisdiction of the High Court. 
The Court of a Revenue pfiioer in which a pro- 
ceeding for settlement of fair rents has been 
instituted under 8. 85 of the Ohota Nagpur 
Tenancy Aot is not a Court subject to the ap- 
pellate jurisdiction of the High Court, but is 
subordinate to the Commissioner. 

For the purposes of the application of the 
power of superintendence* vested in the High 
Court under 8. 16 of the Indian High Courts 
Aot, it is not necessary that an appeal should 
lie to the High Court iu the very proceeding in 
wbiob the power of superintendenoe is involved ; 
in fact, if the party aggrieved is entitled to relief 
by way of appeal, it is not necessary for him to 
invoke the exeioise of the power of superintend- 
enoe. 

Cases under Aot X of 1859 distinguished 
Uma Cbaran Mondal v. Midnapup Bemindari 
Co. 19 0.L.J. 800=*18 0.W.N. 782-93 Ind 
Cas, 896. 

MOOKEBJEE and BBAOHCBOFT, JJ. 

References 5 A. 406; 36 C. 959 — 90.1j.J* 
196 ; 17 C.L.J. 693 - 40 0. 518, D. 



Dia&ST OF CABBS. 


136 


i35. 


Act8--(Concluded). 

Act Y1 of 1908 (Qhota Nag. TeQanoy)-*(C2d). 

(1) B. 139. See No. 2, supra. 

(5) Ss, 208i 211 (1) — Decree for rent against 
some only of registered tenants ^Dxemptim from 
SffXe of share of persons not represented in suit — 
Decree i/> ma'j^Se executed as rent decree against 
remaining skate ---Bengal Bent Becove^y Act 
(VIIl B O.), sale under, nature of. 

Chandra Nath Tewari v. Protab Udai Nath 
Sahi. 18 0.W.N. 170»23 Ind. Qas. 105. See 
Final Part, 1913, Col. 149. 

« (6) 8. 211. See No. 5, supra. 

Act VI of 1914 (Bengal Medical). 

Ss, 27, S3--*i2ul^s framed under the Act by 
Local Government i/ ultra vires — Specific 
Belief AcU 8. Mandamus— Om snonof 

mmlifi d candidate's name from Election 
Boll— Mistake of returning Officer— Juris- 
diction of High Court to inlet fere. 

The ^petitioner was a Licentiate in Medicine 
and Surgery of the University of Calcutta and 
as such was admittedly entitled to be registered 
under S. 4 of the Bengal Medioal Aot. The 
petitioner's name was omitted from the preli- 
minary list of persons qualified to vote at the 
first elections under the Act published by the 
Beturning Officer appointed by the Local Gov- 
ernment. His name was also omitted from the 
final Election Boll. The Petitioner's appUca* 
tioQ to the Beturning 05icer to have his name 
entered was not considered by that Officer. The 
petitioner applied to the High Court under 
S. 45 of the Specific Belief Act for an order com- 
pelling the Beturning Officer to include and 
publish his name in the final Election Boll. 

Helc2--that the High Court had no jurisdic- 
tion to interfere. 

Under r. 16 of the rules framed by the Local 
Government under the Bengal Medioal Aot, the 
decision of the Looal Government on any 
question that may arise as to the intention, 
construction or application of the rules shall be 
final, and under 8. 27 of the Aot no suit or other 
legal proceedings shall fie in respect of any aot 
done in the exercise of any power oonferred by 
the Aot on the Looal Government or the 
Council or the Registrar . 

The aot which is referred to in 8. 27 is not 
one done by the Looal Government, but done in 
exercise of any power^ conferred by the Act on 
the Looal Government. 

Per Chesudhuri J. — It is quite cleat that under 
B. 33 of the Bengal Medioal Aot the Local 
Government has power to make rules for the 
purpose of carrying out the Aot and the rules 
framed and published were not ultra vires. 

Per Woodroff^ and Coxe^ JJ*.— fiven apsuming 
that the rules were ultra vires the application 
Qiust fail ; for it was based on the assumption 
that the rules were not ultra vires but that 
they were Valid rulea which had not been given 
effect to in one particular by the Returning 
Officer. Narendra Nath Basu v. Mr. H.L. 
StephenaoQ, 19 C.W.N. 129. 

WOODBOFFB andCOXB.JJ,^ 


3, ---Bombay Acta. t 

Act y of 1862 (Bombay Bhagdari). ^ 

(1) Unrecognised sub-division of a bhag— - 
Vilatdan patta — Agreemeot discovered to be 
void— Payment of compensation. See. OON- 
TliACT ACT, No. 63, 16 Bom. L.B. 62. 

(2) S. 3— Bhag — Unrecognised sub-division 
of bhag— Permanent tenant of sub division 
before the Act came into force — Alirnatim 
of his fight by the tenant — Alienation not 
prohibited under the section — Colleciw's 
powers to set aside alienation. 

S was a permanent tenant of certain Bbag 
lands before the passing of the Bhagdari Act 
in 1862. The lands formed an unrecognized 
sub division of a Bhag under the Aot. In 1907 
S sold his interest in the lands to the plaintiffs. 
The Collector set aside the alienation in 1909 
on the ground that it was void under S* 3 of 
the Aot, and put the defendant (the owner of 
the entire Bhag) in possession of the lands. 
The plaintiffs sued to recover possession ; but 
the lower Courts non-suitei them on the ground 
that the Collector's order was proper. The 
plain tifis having appealed : 

Held, decreeing the plaiotifis' suit, that the 
alienation by S of his rights as a permanent 
tenant of the lands to the plaiotifis was not 
prohibited undei;8. 3 of the Bhagdari Aot and 
that the Collector was wrong in dispossessing 
the plaintiffs. * 

Per Beaman, J.— Where rights are found to 
have existed before the Bhagdari Aot, in per- 
sons not themselves Bhagdars or Narvadars, 
but the locus of whose rights falls within what 
are called the Bhags or shares in the Bhagdari 
and Narwadari village, these rights are not 
" any portion of such Bhags or shares of 
Bhagdari or Narwadari village" within the 
meaning of S. 3 of the Aot ; and the prohibi- 
tions against alienations oontaioed in the sec- 
tion have no applicability to the alienation of 
such rights. Yeoidas Narandas v. Bal Havl, 
16 Bom. L.B. 671=»38 B. 679. 

Beaman and Hayward, jj. 

Aot 11 of 1863 (Summary Settlement). 

(1) S. 12 — Inam lands— Alienation — Settle- 
ment made before the coming into force of 
the Act— Commutation of service— Payment 
of Naearana Beg. 16 of 1827 — Hereditiry 
Offices Act (Bom. Act Ilf of 1874) — TAe Act 
do s n>>t apply to settlement effected under 
or within the purview of Bom. Act Mof 
1863 -Probate Court — Decision— The df'ci- 
sion cannot be destroyed by adjudication 
in a regular suit. 

The Sir Desai of Navalgund was granted an 
inam bjj; the Peishwas. The services of the 
Desai as a revenue officer were not made uite of 
during the British rule and he was informed in 
1848 that the services would not be required 
of him. As a result of the investigation re- 
garding claims to inam lands, the Desai was 
ofiered the option of commuting his service by 
payment of an annual sum tn the nature of g « 



121 THE OGtlKfiNT INCEX, 19U. 1?8 


S^-^bombay Acis-^(Oontinued). 

Act IPof 1868 (Sommary Settlemeat)— 

quit-rent for the lands held by him on service 
tenure or by occasional payments in the natare 
of fines. In 1862, the Government passed a 
resolution sanctioning the treatment of Naval- 
gund Desai's ** potgee ** as a personal holding 
oontinaable to the holder on the terms of the 
summary settlement. The Desai accordingly 
accepted the offer that the commutation pay- 
ment should be in the natare of an annual 
Namrana or quit-rent. The last of the DSsaia 
made a will prohibiting his widow from making 
an adoption and bequeathing the whole of his 
property to charity. The will was propounded 
for probate in the District Court and was duly 
admitted to probate. The grant was confirmed 
by the High Court. The widow made an adop- 
tion and filed the present suit for a declaration 
that the testator had no power to make the will, 
as the land which was service land was inalien- 
able and that the adoption was valid. 

Held (1) that the settlement made by Gov- 
ernment with the Desai in 1862 was a settle- 
ment valid and binding upon the Government, 
under S. 12 of Bom. Act II of 1663. 

(2) That the Desai was no Ibnger liable to 
render any service in respect of the lands held 
by him and that they were therefore no longer 
held upon a service tenure. 

(3) That the lands in question were not in- 
alienable by reason of family custrm (which 
was not proved). 

(4) That the lands were not inalienable by 
express legislative provision. The lands were 
not inalienable up to the Reg. XVI of 1827 and 
the Vatan Act of 1874 did not change their 
character, for the provisions of the Act did not 
apply to the settlement of the land in 1862 
which was within the purview of Act II of 1863; 
and the holder under the settlement was no 
longer a hereditary officer holding for service. 

(5) That the lands might be treated as the 
property of an ordinary Hindu land-owner, 
subject to tbe payment of the agreed quit- rent 
to Government ; anilln tbe absence of co par- 
oeners, he could dispose of the lands by will. 

(6) That it was not competent to the Court 
to go into tbe validity of the adoption, since its 
determination might involve destruction of the 
oonolusion reached by the Probate Court. 

In the case of service land, which, in practice 
et all events, is not usually alienated, it is 
difficult to establish a family custom, which 
should have any effect, as distinct from the 
ordinary incidents of a service tenure, and evi- 
dence that land has remained in a family for a 
long* period of years, and descended by the rule 
q! primogeniture where it is service land, is 
more consistent with the fact of its beinfipheld 
for service than with the theory of any special 
family , custom. . Moreover when the service has 
ocme to an end, the last holder, if he have no 
flOHB or ocHdxarera, can put an end to a tenure 


3. •^Bombay Acts-^{Continued), 

Act 11 of 1668 (Samamry Settlement)— .Old!). 

based upon family 'custom, B. A. Brandon v, 
Shrimant Sanderabal, 16 Bom. L. B. 164 « 
38 B. 2f2»23 Ind. Gas. 221. 

SooTT, c.J. and Heaton, • 

Act XIV of 1869 (Bombay Civil Courts). 

(1) S. 16 - sW under Divorce Act— Power of 
District Judge to refer to Assistant Judge for 
trial. Bee ACT IV OF 1869 (DIVORCE^ No. 4, 
16 Bom. L. R. 754. 

(2) S. 16— Laud acquisition case— Second 
appeal when not allowed. See ACT 1 OF 1894 
(Land Acquisition). No. 28. 16 Bom. L.R. 72. 

(3) B. 32 — Decree passed by Sub- Judge — Addi- 
tion of Court of Wards as party after decree — 
Execution proceedings can be entertained by 
the Sub-Judge. See OlV. PRO. CODE (1908), 
No. 64, 16 Bom. L.R. 527. 

Act III of 1874 (Hereditary Offices). * 

Applicability to settlement efieoted under or 
within the purview of Bom. Act II of 1863. 
Bee BOM. ACT II OF 1863 (SUMMARY SETTLE- 
MENT), No. 1. 16 Bom. L.R. 164. 

Act y of 1879 (Bombay Land Revenue Code). 

(1) S. 37 — Waste lands’--- Or ant of patta — 
Confirmation of rights of ownership of 
possession — Collector not competent under 
S. 37 as it stood prior to the amendment 
Act of 1912 to decide question of title — . 
Continuance of possession — Presumption 
under S. 114, Evidence Act, as to — Entry 
in revenue records behind owner^s back 
does not affect title — Letting out to stranger 
— Dispossession — Suit for declaration of 
ownership within 12 years of — No bar-— 
Institution more than one year after Col-^ 
lector's order regarding title— Arts, 141 
142, Limitation Act, 

By a, patta granted in 1867 to the plaintiff’s 
father, tbe Collector allowed the father to 
continue in possession qf certain lands, some 
under cultivation and some not, on payment of 
a lump sum of money as assessment wbioh was 
subject to revision when survey and settlement 
should be made. In 1883, the uncultivated 
lands were entered in the Revenue records as 
Government waste, the entry having been made 
behind the plaintiff’s back, and in 1903 tbe 
Government let out the lands to others. In 
1908, the Collector made an order purporting 
to be passed under 8. 87, Bombay Land 
Revenue Code, giving ocoupanoy rights in the 
waste lands to strangers, ^Plaintiff instituted, 
more than one year from the date of the said 
order, a suit against the grantees of the occu- 
pancy rights and the Secretary of dthte for 
declaration that he was the owner of the lands. 

Held that Art. 14 of the Limitation Act^ did 
not apply and tbe suit was in time because tbe 
Collector’s order was ultra vires aud so opnuot 
be called an order Vin his official capacity.’ 

8. 37 of the Land Revenue Code as it stood 
in 1908 before it was amended in l938/|fives 
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S. -^Bombay Acts-^iOontinued ) . 

Act Y of 1879 (Bombay Land Revemie Code) 

•-•-{ConGludedl, 

the Oolleotor power to dispose of ownerless 
laodsy but it does not give him the power to 
Meoide whether any land baa owner or not. 
The power to decide guestiona of title vests in 
Civil Courts (a). • • 

Held, also, that, under the patta, plaintiff’s 
fatlier was confirmed in his proprietary rights 
over the lands and that his title was not des- 
troyed by the entry in the Bavenue Register 
^ made in 1883. 

Where evidence about acts of ownership does 
not exist and cannot reasonably be expected, it 
is usual to presume that the owner’s possession 
onoe proved continue till it is shown to have 
been interrupted. {Vide S. 114, Evidence Act) 
• (&). 

Held also, that the plaintiff lost possession in 
1903 and that, under Art. 142 the suit is in 
time as plaintiff’s possession has been shown to 
have continued till 1903. i e., within 12 years 
of suit. Secretary of State for India in 
Council V. Mushtaksingh, 7 S.L B. 169 » 24 
Ind. Cas. 813. 

Hayward, j.c., and Boyd, a.j c. 

References (n) 16 B, 424 ; 24 B. 436 ; 6 S. 
L.R. 210 ; 25 B. 337, B. (6) 9 0. 744 ; 9 0. 802, B, 

(2) Ss. 56, 10^ Assessment, non-payment of 
-“Forfeiture of land “-Re-grant of land — Pre- 
vious incumbrances on the land wiped out by the 
re grant Yedu Shivlal v. Kalu Ukhardu, 15 
Bom. L.R. 827«2l Ind. Caa. 3l0=» 37 B. 692. 
See Final Part, 1913, Col. 152. 

(3) S. 70. See No. 2, supra. 

(4) Ss. 79 A, 202 — Issue of notice of summary 
• eviction by Talukdari Settlement Officer — Sait 

against him— Notice whether necessary. See 
OIV. Pro. Code (1909), No. 119, 16 Bom. L. 
R. 766. 

(6) S. 83 — Right to out trees planted by 
tenant. See TRANSFER OF PROPERTY ACT, 
No. 94, 16 Bom. L. R. 596, 

' (6) B. 202. See No. 4, supra. 

Act 1 of 1880 (Bombay Khoti Settlement). 

(l) 8s. 9, \0— Evidence Act, S. 116 — Khoti 
lands -- Occupancy tenant - Resignation of 
occupancy for consideration-^^ Resignation 
ammtnts to transfer — Transfer not valid 
unless assented to by all Khots— Lease syn- 
chronous with such resignation— Tenants 
can show defect in the KhoVs title in a suit 
on the lease— Estoppel — Act of legislature. 

The defendant, an occupancy tenant of Khoti 
lands, resigned on the 29Lh April, 1905, bis 
occupancy rights in the lands for consideration 
to the plaintiff, who was one of the Khots. On 
the aameiday and as part of the same transao- 
tion, the defendant attorned to the plaintiff by 
execuling a lease of the lands for a term of five 
years, After the expiry of the term, the plaint- 
iff sued the defendant to recover possession of 
the lands and rent for three ^ears preceding 
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3 —Bombay Acts— {Continued). ’ 

Act 1 of 1880 (Bombay Khoti Settlement) 

— (Concluded)* 

the suit. The defendant oontested the validity 
of bis resignation and claimed the lands* as his. 
The lower Court held that the resignation was 
not valid, and that the defendant possessed as 
before occupancy rights in the lands. The 
plaintiff having appealed 

Held (1) that the resignation in question must 
bo regarded as a transfer which was not valid 
under S- 9 of the Khoti Act, as the consent of 
all the Khots had not been obtained ; 

(2) that the transaction could not be regarded 
as a rasiguation under S. 10 of the Act, since it 
was accompanied by consideration ,* 

(8) that the foundation of plaintiff’s title in 
1905 was illegal and the plaintiff was hot enti- 
tled to estop the defendant from showing the 
illegality of the title so founded. 

There is no estoppel against an Act of Legis- 
lature. Shridhar BalkrUhna Yafdya v. 
Babaji Mula Agarya, 16 Bom. L.R. 586^38 
B. 709. 

Beaman and Hayward, .tj. 

(2) 8, 10. See No, 1, supra* 

Act XX of 168t (Sind Encumbered Estates). 

(1) 8. 28 — Landholder to whom land was res- 
tored-- Reference to arbitration— Award 
and consent decree transferring land to 
creditor in discharge of debts— Only life- 
interest transferred— Powers of arbitrator 
—Transfer under award and decree— Effect 
— Compensaiion— Creditor not entitled to— 
Contract Act, 8, 65, 

Where a landholder, to whom an estate was 
restored under the Encumbered Estates Act, 
empowered certain arbitrators to decide dispute 
between a creditor and himself, consented to 
an award being made against him by which 
certain land was transferred to the creditor in 
discharge of the debts, and to a decree of Court 
being passed on the basis of that award ; 

Held, that the creditor acquired only a life- 
interest in the land transferred to him. 

Per Crouch, A. J. C.—When a person is in 
possession of property in respect of which his 
rights of alienation are limited under S. 28 of 
Act XX of 1891, he cannot, by a reference to 
arbitration, confer on the arbitrator an authori- 
ty to alienate a more extensive interest in the 
land than be himself has. The powers of an 
arbitrator are strictly limited to the authority 
which has been duly delegated to him by the 
parties through the reference, He dannot by 
bis award accomplish a legal act beyond the 
powers of those from whom be receives bis 
authority. If the award be made a decree of 
the Court, it does not thereby acquire a wider 
operation. 

An involuntary alienation through the Court 
could not effectively transfer an interest which 
the judgment-debtor ha4 no power to transfect 
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3r-SombMy A cis—\Contintted)» 

Act X9C of 1881 (Sind Encumbered Estates) 

— (Concluded), 

The dic|um in 7 S.L.R. 65, that 8. 28, Sind 
Inouncibered Estates Act. does not include an 
involuntary alienation through the Court, 
doubted. 

Hayward, J,C. — The arbitration proceedings 
were merely a collusive endeavour to avoid the 
limitations imposed by law upon the ownership 
of the land-holder. The alienation, therefore, 
being an alienation by the land-holder and not 
an involuntary alienation through the Court, 
could have no efleet on the land after the 
Zemindar’s death, in view of the provisions of 
8. 28, Encumbered Estates Act. 

8. 65 of the Contract Act does not apply to 
the case and the creditors are not entitled to 
compensation for the monoy« lent hy them (/x). 
Mip Mahomed Khan v. Pohumal Motlmal, 
8 S.L.R. 86. 

Hayward, j.c. and Crouch, a.j.c. 

Refere7iC3 .-—(a) 7 8.L.R. 58, R, 

(2) S. Alienation by means of coUuswe 
decree — Effect-^S* 6-^, Act X of 1897 (General 
Clauses) — Repeal of statfite-^WhHher interests 
revived. Mir Mahomed Khan Walad Hayat- 
khati Y. Pohanral Motumal, 7 S L.K 65-21 
Ind. Cas. 514. Bee Pinal Part, 1913, Col. 
163 

(3) S. 28 - Alienation when void— Acquies- 
cence in void trananction-^Effect - Estoppel by 
misrepresentation of fact and not of laio —S. 116, 
Evidence Act— 8. 65, Contract Act — Apphea- 
bility to void transactions, Mir Mahomed v. 
Khubomal, 7 S.L.B. 58 = 21 Ind. Cas. 517. 
Bee Pinal Part, 1913, Col. 153. 

Act 111 of 1868 (City of Bombay Municipal). 

8s. 289, 293 — Vesting of public streets in 
Municipality— Laying of Railway lines urder 
statutory authority over such streets — Land 
need not be acquired. See ACT IX OF 1890 
(RAILWAYS), No. 1, 16 Bom, L.R. 104. 

Act VI of 1888 (Guzarat TalukdarB). 

(1) S. 99-B — Decree against Taluhdar — 
Talukdar's estate under management by 
Talukdari Settlement Officer — Notice to 
submit claims — Non* submission of claim 
ovnng to pending proceedincts of Court — 
Inability of the creditor— Sufficient cause. 

The plaintiff sued the defendant for a decree 
upon a mortgage ; but the Subordinate Judge 
granted him a personal decree and held that 
the mortgage was invalid under the provisions 
of the Gujarat Talukdars^ Act. The plaintiff 
filed an aepeal on the 27th September 1905, On 
the 21st November 1905, the Talukdari Stettle- 
meat Ofifioer took over the management of the 
estate. He received notice of the appeal on the 
24th idem. He issued, on the .28th December, 
a notice, under 8 29-B of the Act, calling upon 
claimants to submit their claims within six 
months of the date of the notification. On the 
lAth March 1906, the District Court decided 


3,— Bombay Ada— (Continued), 

Act VI of 1888 (Gozapat Talokdar8)-(CZd.), 

the appeal in favour of the plaintiff, holding 
that he had a valid mortgage upon the property 
of the defendants. The Talukdari Settlement 
Officer appealed against the da^ree in July* 
1906; but the appeal failed in August 1907. 
The plaintiff thereafter applied, under 8. 29‘E 
of the Act, for a certificate in order that he 
might proceed with the execution of the decree. 
The officer declined to grant the certificate on 
the ground that as the plaintiff had not sub* 
mitred his claim within six months of the date ^ 
of the publication of notice under 8. 29-B, his 
claim was deemed to have been fully discharge^. 
Tbo plaintiff next applied to the Court for 
execution. The lower Courts dismissed the 
application as having been barred under 8. 29-3 
(3). Tbo plaintiff having appealed t • 

Held, (1) that the plaintiff was unable ^o put 
forward his real claim at the date of the Noti- 
fication. and that at the date of the notice he 
was unable to comply with it within the mean- 
ing of S. 29-B (3) of the Gujarat Talukdar’s 
Act, 1888 ; 

(2) that the inability of the applicant having 
continued during the expiration of the six 
months from the dats of the Notification, the 
plaintiff was not barred by 8. 29*B from prose- 
cuting the proceedings in Court. 

The word “unable” in 8. 29*3 of the Gujarat 
Talukdars’ Act is not confined to physical in- 
ability on the part of the claimant. Manilal 
Popatlal V Khodabhai Sartansing, 16 Bom. 
LR. 511 = 38 B. 604. 

Scott, c.j., and Batchelor, j. 

(2) 8. 33 (2) (cc)— Issue of notice of summary 
eviction by Talukdari Settlement Officer— Suit . 
against him— Notice whether necessary. See 
Civ. Pro. Code (1908), No. 119, 16 Bom. L. 

R. 766. 

Act 111 of 1901 (Bombay ,pt. Manicipallties). 

(1) Ss. 82, —House- tax — Arrears, non^ 
payment of — Bill, presentment of— Statu- 
tory requirements of S, 8*2 not specified 
in the bill— Notice of demand — Distress 
warrant — Payment of arrears under protest 
— Suit to reco'ver the amount. 

To recover the arrears of house-tax. a Muni- 
cipality served upon the plaintiff a bill, which 
did not specify the time within which an appeal 
might be preferred, as required by 8 82 (2) (6) 

(ii) of the District Municipalit es Act, 1901. 

On failure to pay the arrears, the Municipality 
issued a notice of demand, and followed it up 
by the issue of a distress warrant. When the 
warrant was executed, the plaintiff paid up the 
amount of the arrears. He next filed a suit to 
recover it back from the Municipality : — 

Held, awarding the olaim, that the procedure 
followed by the Municipality in recovering the 
amount of arrears was not a legal procedure 
inasmuch as the bill did not fulfil the etatutory 
requirements of 8.'B2 (2) (b) (11) Cf the Act ; and 
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3,^Bombay Acts -{Continued), 

Act 111 of 1901 (Bombay Dt. ManicipalitloB) 

— (Continued), * 

the right of distress depended upon the obser- 
vance of the statutory formalities, it befog a 
ri&ht oonferred^ only by the statute upon those 
oondUioas. The Surat City Hanlcipallty v. 
Chhabiidas Dharamohaod, 16 Bom. L Br749. 
SCOTT, 0 J. and DAVAR, J. 

(2) 8. 83. See No. 1, supra, 

(3) Ss. 92 (1). 96 (2t—-SJrectinganew building 

♦ — Permission of tM Municipality — Per- 

mission teg airing oio^isr to keep^ a st‘'ip of 

^land in front o/ her house unb7iilt upon for 
toidening street — Regular line of street not 
prescribed — Oondiiion not valid — Oioner 
building upon the spice directed to he kept 
I vacant cinnot be asked to remove building* 

The |Jainti£f, who owned a bouse at Bander 
applied to the Binder Municipality on the 25th 
April 1911 for permission to rebuild it. Oa the 
5th June 1911, the Municipality granted her 
permission on condiuon, among others, that 
she should in re-building her houses keep an 
open space of 5 feet 8 inches in front of her 
house so as to widen an existing road from 
8 feet 4 inches to 14 feet. It appeared that 
the Municipality had not determined any 
regular line either for the existing street or for 
the future as contemplated in 8. 91 of the 
Bombay Distrioi Municipalities Act, 1901 ; but 
the condition in question was prescribed pre- 
sumably under S. 96 (2) of the Act, The 
plaintiii disregarded the condition and built 
upon the space in question. The Municipality 
having threatened her to pull down the 
building, the plaintiff fileda suit to restrain the 
Municipality from doing so. The lower Courts 
refused to grant the injunction prayed for. The 
plaintiff appealed; 

Held (1) that the power of the Municipality 
under S. 96 to prescribe the location of the 
building was given in /eUt ion “ to any street 
existing or projected as they think proper,” 
whereas the Municipality had presoribod the 
location of the building in relation, not to the 
existing street, but to a street which might 
come into existence in the future but was not 
yet projected, 

(2) That, if the oonchtion of the permit were 
complied with, the plaintiff would have to give 
up or keep*vaoantand unproductive a ooosidera* 
ble portion of her laud,; and the Municipality 
would have the opportunity of paying compen- 
sation for it at any time they might feel 
disposed to do so, which wpuld he contrary to 
the provisiodB of 8. 92 which* contemplated 
that, when a set back was determined upon, 
eompeusAMon sbohld be paid to the owner. 

(3) Ttiat the plaintiff was. therefore, entitled 
to the injtiiivtion sought by her* Bat 

The BAdder VanldlpalUy} Bom. L. R. 
629-88 B. 697. 

B09TT, 0, J. , and DaVAB» J. 

See Hd. ^ shfW. . 


3 , — Bombay Acts — (Concluded), 

Act III of 1901 (Bombay Dt. MunicipalAies) 

— (Concluded), 

(6) Ss. 113, l^^’—Municipalily^Pubiic street 
^Projection— Encroachment upon public street 
— Poioer to remove encroachment -Encroach- 
ment existing far upwards of twelve years, no 
deferice. The Dakore Town Municipality v. 
Anuppam Haribhal Travadj, 15 Bom. L B. 
833=21 Ind Gas. 313-38 B. 15. See Final 
Part. J913. Col. 156. 

(6) S. 122. See No. 5, supra. 

Act 1 of 1905 (Bombay Court of Wards). 

(1) Decree passed by Sub-Judge— Addition of 
Court of Wards as party after decree— Bxecu- 
iiou proceedings can be entertained by the 
Sub- Judge. 8^e OlV. PRO. CODE (1908), No. 64, 
16 Bom. L.E. 627. 

(2) S. 32— Eetrospeotive effect— Construction. 
See Civ. Pro. code (190B), No. 316, 16 Bom, 
L.E. SO. 

4. --Burma Acts, 

Act 111 of 1898 (Burma Municipal). 

Ss. 46 (1) (it) and Valuation of pre- 

mises containing machinery— Principle of 
vol%alion, • 

Machinery placed for use in the building is 
liable as such to taxation under 3. 46 (1) (A) 
(a) of the Burma Municipal Act. (2) Machinery 
which is on the premises to be rated and which 
is there for the purpose of making and which 
makes the premises fit ss premises for the par- 
ticular purpose for which they arc used is to be 
taken into account in ascertaining the rateable 
value of such premises. It is not all things on 
the premidCB, or that are used on the promises 
which are to be taken into account, but things 
which are there for the purposes of making and 
which do make them fit as premises for the 
particular purposes for which they are used. 
Raugoon Electric Tramway and Supply Co. 
Ltd. V. Rangoon Municipality, 7 Bur. L.T, 
44-24 Ind. Caa. 395 = 7 Li.B.E. 119. 

HARTNOLiIi, OFPG. 0 J. and TWOMEY, J. 
References: -IS Q.B. D.81 ; L.E.A.O. (1906.) 
43, F, 

Act ly of 1898 (Lower Burma Town and 
Village Lands). 

Ss, 15 (2), 41 — Jurisdiction — Jurisdlctiofi 
of Civil Courts, 

Bs. 41(a) and 16 (2) of the Lower Burtii4 
Town and Village Lands Act do not debat A 
Civil Court from adjudioa^^ing the rights of tW6 
private persons litigating over land whfoh ia at 
the disposal of Government. Naiian Ohetty v. 
Muthusawmy Pillat, 23 Ind, Oas. 961. 

HaBTNOLL, OFFQ. o.d. and OKMOND.J. 

Aol Xlll of 1896 (Borma Lams). 

13 (2). See MAHOMBDAjq Law (GIFT), 
r 7, 7 Bdf!* D»T. 76> ; • 
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4.-^urma Acta^[ConcludBd). 

Act Vi of 1900 (Lower Borma Oourts). 

(I) 8. 30--SdooDd app8aI--~Qu6stion of fact 
when oaQj»ia raised -*GoQte5t between verbal sale 
and regia^red deed of sale-'SUe and agreement 
to sell— Mixed question of law and facts. See 
OlV. PBO. Oodk (1908), No. 145, 32 Ind. Gas. 
802. 

(8) 8. 80 —Power of Chief Court to treat a 
second appeal as a revision petition Bee LIMI- 
TATION ACT (1908), No. 101, 7 L.B.R. 138.,. 

S. --Central Provinces Acts, 

JLct XYIII of 1881 (C.P. Land Revenue). 

(1) 8- 65 A — Joint Hiniu family - Certificate 
of protictei status issued in the name of one 
member of the family— Rights of other 
members— Effect of the Amending Act of 
1898. 

P,. his brother and nephew formed a joint 
Hindu family. In 1891 a certificate of pro- 
tected status under S. 65- A. of the Land 
Revenue Act wxs issued in the name of P. 
The family was joint in mesa, residence and 
estate in 1891, and enjoyed the profits of the 
thekadari village jointly in that year. In 1905, 
a village 0 was purohased in the name of one of 
P*S8ons from the savings of the income derived 
from the thekadari village. 

The present suit was for a declaration that P’s 
nephew F had no share in the recently purohased 
village. Held that the certificate of protected 
status did not create a nev( right personal to 
P alone, and that P’s nephew had a share in the 
village newly purchased. 

Held, also that the rights of P or his nephew 
F were not affected by the Amending Act of 
1898. Property which is joint property and 
enjoyed as such does not oease to be joint pro- 
perty merely because a subsequent statute does 
not recognize a partition. Fagwa v. Budhram, 
10 N.L.R. 64 = 24 Ind Gas, 855. 

MITTRA and FRIDEAUX, OFFG. a.J.C.S 

References :-9 C.P.L.R. 134; 4 G.P L.R. 
67 ; 9 M. 477 ; 16 B 247 ; 10 A 272 ; 22 M. 383 ; 
34 A. 66 ; 9 M. I. At 643 ; (19041 74 L. J. Ch. 
800, R. 

(2) 8. 66-A, sub 8, (4) (6), proviso Isf — Rule 
of primogeniture f be e fit oj— Joint loith theka- 
dar — Meaning of jcmity Sukdeb Blewal v. 
Balia Biiwal, 20 Ind, Gas. 28»19 C.L.J. 266. 
Bee Final Part, 1913, Got. 159. 

Bet IX*of 1883 (0, P. Teoanoy). 

(1) Transfer of occupancy holding by tenant 
—iiaw before Act IX of 1883 (0. P. Tenancy) 
--Bfght of landlord. See OOOUPANOY» No, 7, 
146. 

(3) ^, i8« 8S (9)— Mortgage— ‘Provision fox pay- 
nmnt of debt by enjoyment of mufmat and 
by del^ry of grain— In 8talments--De fault 

^ thereafter— Notice to lakdlM— 

Necessity to give hote determined— Moasy 
value of usufruct at the tints of mortgage — 

mMtingi at 


S.— Central Provinces Acis—iOontinued), 
Act IX of 1883 (Q.P. Tenancf)-{Concludsd). 

e 

Where a mortgage-deed recited that the 
mortgagor took rupees two hundred, in lieu of 
which the mortgagor agreed to deliver 20 manis 
of pisi wheat by instalments of^ mania eaotf 
year, the usufruct of the land being taken at 1 
mani a year and an additional mani was to.be 
personally delivered by the mortgagor and in 
default, the instalments were to carry 60 per 
cent, per annum compound interest. 

Held, that the mortgage was one which in-^ 
volved the payment of interest, though it is not 
easy to determine the rate of interest (a). 

The ward ' interest ’ in 8. 38 (2) of the Te^n- 
anoy Act was not intended to be restricted to a 
re-payment in oash. It means compensation 
for the use of money or grain. i 

The word ’ payable ’ in 8. 38 should be con- 
strued to be equivalent to ‘ receivable ’ 'ey the 
mortgagee out of the usufruct (b). 

Held, also that, in the present case, the 
question whether notice to landlord under 
8. 38 (2) is required must be determined with 
reference to the estimated money value, at the 
date of the mortgage, of the usufruot of grain. 
Raghanath v. Ganpat, 10 N.L.R. 21 » 23 Ind. 
Gas. 213. 

Mittra, Offq. A.J.O, 

References: -{a) 11 C.P.L.R. 127, B. (6) 15 
C.P.L.R. 1, R, 

Act XI of 1898 (C. P. Tenancy). 

(1) Proprietary body— Appointment of agent 
— Implied appointment— Competency to ap- 
point stranger — Limbtrdar — Presumption. 
See LAMBARDAR AND CO-BHARBRS, No. 4, 10 
N.LR.93. 

(2) Ss. 44, 60 (2) —NetJier^ole Settlement Kha* 

sra Public record — Certified copy produced 
at iaie stage — Evidence, acceptance as — 
Burden vf proof to sly.w entry tn correct — 
Record of Rights— Occupancy right — Village 
service lands, * 

The Khasra of the Nethersole Settlement in 
Bambalpur is a public record. 

A certified copy of it produced by the plain- 
tifi before the witnesses fo|^ the defendant were 
examined may properly be accepted in evidence 
though filed at a late stage. „ 

The burdeu of proof is upon the party who 
alleges that a certain entry in a Record of Right 
is incorrect. 

Under B. 44 of the Central Provinces Tenancy 
Aot, occupancy « rights cannot be acquired in 
village service lands, and under 8. 66, snb-S. 
(2). any sub-lease of such lan^for a period not ' 
exceeding one year is void, Bhtthan SaIhi v^* 
Lai Bunder Jhankar, 23 Ind. Gas. 60i« 
TBUNOK and MBLLMHKi 

(8) S. 46 (2)— holding— tiicfiS for 

sals of-^Unrsfniitttr 
prior ioiha 
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S.-^Ceairai Ptoviacea Ada -{Ooneluded). | 6.— Madras Acta--*(Oontinmd). 


Act XI of 1898 (C.P. TenMey)--lConeluded). 

S. 46 {^)'^lllegality of the decree ---Point 
raised for the first time in second qfppeal — 
Legality, 

Under the '(rovUiona of 8. 46 of the Tenancy 
Act, no sale decree can be passed in reject of 
an oooupanoy holding on an unregistered doou- 
ment executed prior to the oocnmencement of 
the Act. 

S. 46 (9) of the Act has retrospective effect. 

*The point that the decree of the lower Court 
contravenes the provisions of S. 46 (9) of the 
Apt may be raised for the first time on second 
appeal. Myasaheb v. Ohampalal, 10 N.L.B. 
43==23 1nd. Oas. 688. 

MITTRA, A.J.C. 

(4) Ss, 46, 47. 48; 60, 70. 71. 72— Lease for 
if period exceeding^ one year granted by 
tenant to sub tenant — Validity --Tenant 
whether barred from pleading the proviso to 
8, 60 in a civil suit. 

According to S. 60 of the C.P. Tenancy Aot, 
a lease granted to a sub-tenant by an ocou- 
panoy or an ordinary tenant shall net be 
valid for a period exceeding one year. There- 
fore a sub- tenant cannot after the expiry of a 
year from its oommonoement plead, as a ground 
for resisting a suit for eviction, a sub-lease for 
a period exceeding one year (a). 

Ss. 46 to 48 and 70 to 72 are no bar to a ten- 
ant pleading the proviso to S. 60 in a civil suit. 
Yiahwaoath v. Sitaram, 10 N.L.B. 159. 
Batten, o. j. c, 

Eeference : — (a) 8 N.L R. 22, R, 

(6) S. 47. See No. 4, supra, 

(6) S. 46. See No. 4, supra, 

(7) S. 56. See No. 2, supra, 

(8) S. 60. See No. 4, supra. 

(9) 8. 70. See Nj. 4, supra, 

(10) #. 71. See No, 4, supra, 

(11) B. 72. See No. 4. supra, 

(12) S. 85. See LANDLORD AND TENANT, 
No. 29, 10 N.L.B. 129. 

6,— Madras Acta, 

Aol XXVIII of 1860 (Madraa Surveys and 

Bottodari^;. 

$, 26 -^Boundaries SettUmeni^ Officer — His 
decision that certain lands do not fin m part 
o/“ Zmifidati— Failure to eontebt by suit 
under 8, 25^BeB judicatd—OitJ. Pro. Code, 
8^ ll^Matteris substantiaily though not 
formally in mue--Afphoability of principle 
to-r-Madras Act II of 1864 {Revenue Reco- 
very)f 8, 58 — Ciaim for rejund of proper- 
Honate peishottsh— Oburtt iohetHer»preclttd- 
... 

f IvintiiO tveoMcevtakv 

laoiSi, wbloh vM olhtBed to (pm 4)f*>lier 


Act XXyill of 1880 (Badrai Burveyii aod 

Boundarlee)— (Cowelwded). 

Mitta and to have been wrongfully |aken pos- 
session of by the Government, and in the alter- 
native for a reduction of the peishetish paid by 
her for Fasli 1317 proportionate to the rent of 
the lands which had been taken from her. and 
where the bcundaries of the Mitta and the 
adjoining Government lands were delineated 
undlpr the Boundaries Aot (XXVIII of 1860) in 
the year 1880 when the Boundary Settlement 
Officer found that the lands in question never 
formed part of the Mitta, and the proprietor of 
the Mitta did not contest his decision by filing 
a suit under S. 25 of the Aot. 

Heli^ that the decision of the Boundary 
Settlement Officer that the lands in question 
did not form part of the zemindar! is res 
judicata (a). 

Quccre Whether the Court is precluded by 
the terms of S. 58 of the Madras Bevenue Be- 
oovery Act (II of 1864) from entertaining the 
plaintifi's claim for a return of proportionate 
paisheush for the Fasli in question. 

Per Seihagiri Iyer, J.— The general princi- 
ples enunciated in S. 11. Civ. Pro. Code, ate of 
universal application. The question under that 
section will be* whether a matter was substanti- 
ally in issue and not whether it was formally in 
issue. The plea of res judicata or estoppel is 
available not only as regards the final oonolusion 
of the Court or officer, but also regarding all 
findings necessary for arriving at that conclu- 
sioD, whether they are given on formal issues 
raised in the case or are referable to the points 
which must have been the basis of the final 
determination [b). Muthamnial v. The Secre- 
tary of State for India in Council, 27 M L.J. 
529-16 M.L.T. 432, 

WALLIS, C J., AYLING and SESHAGIBI 
AlYAR, JJ. 

References : --{a) 11 M. 309. F. {b) 2 LA, 
283 (286) ; (1747) 3 Atk. 626-26 E.B. 1160 ; 
28 M. 338 ; 6 Bom. L R. 288 ; (1873) 9 Ch, A. 
1 (26), B, 

Act II of 1864 (Revenue-Recovery). 

(1) 8s, li d2-‘8ale for arrears of waUr-cess-^ 
Conveyance i free of incumbrances--* Public 
revenue Whether includes water cess — 
Madras Act VII of 1866 (Irrigation cess),— 
Yeeranan Amhalam v. Karuppayya Pillai, 
24 M L.J. 6J.1-19 Ind. Cas. 386 - 37 M. 49. 
Bee Final Part, 1913, Col. 161, 

(2) 8, 42 — Cess— Land Revenue— Alt potta 

land liable— Liability as between mortgagor 
and mortgagee— S, Yll of 1866. 
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6,^^/kM^ras Acts--- (Continued), 

Aicri 11 l8Si (Revenue-Recovery)— (Condd). 

consolidated demand, and the land of the land- 
holder is security for all the land revenue 
payable. by him. The mortgagee is b:)und to 
pay, under 8 76 (c) of the Transfer of Property 
Act, the Government revenue accruing due in 
respect of property other than the mortgaged 
property included in the same pattah. 

Madras Aot II of 1864, S. 42. applies to sales 
for irrigation cesses charged upon land. Irriga- 
tion cesses are part of public revenue due on 
the land. Section 2 of Aot VII of 1865 must be 
treated as superfluous and not as restricting or 
modifying or repealing the provisions of S. 42 of 
Aot II of 1864 as regards sales for arrears of 
irrigation cesses. 

Ordinarily and in the absence of a special 
oonditioQ entitling the mortgagor to redeem 
during the term for which the mortgage is 
created, the right of redemption can only arise 
on the expiration of the specified period. 
Gunnam Oorayya v. Yadapalli Ayyama 
Charula,16 M.L.T. 226 = (1914) M.W.N. 648 = 
27 M.L.J. 295. 

SADASIVA AIYAR and NAPIER, JJ. 

(3i S. 42. See No. 1, supra, 

(4) 8. 68— Mitta— Qlaim for pro- 
portionate reduction — Whether Court precluded 
from entertaining the same. See MADRAS 
ACT XXVIII OF 1860 (SURVEYS AND BOUND- 
ARIES), No, 1, 27 M.L.J. 629. 

(B) 8. 69— Mortgagor taking beiiami in reve- 
nue sale— Applicability of 8. 69. See MORT- 
GAGE (GBNERAL),No, 46, (1914) M.W.N. 916. 

Aot YIl of 1865 (Madras Irrigation Cass). 

(1) Water cfss— Act III of 1905— Sowrce of 
irrigation — River beloy^ging to Government 
— Permanent sauad — What it conveyed- Onm 
’^Limitation Ac/, 1877, drt. 131. The Secre- 
tary of State for India v. Kannappalli 
Janakiramayya. 13 M.L.T. 236 « (1913) M.W. 
N. 226«24 M.L J. 366=18 Ind. Cas. 770 = 87 
M. 822. Bee Final P^^t, 1913, Ool. 164. 

(2) 8’ 1 — R. 6 of Rules under the section — 

* Taken ’ — Mfianivg— Irrigation of land 
through a second pipe — Not authorised by 
Government — Liability to pay tcater-rate— 
Insertion of the pipe not proved by whom 
done ^Presumption of user by owner of land 
irrigated. 

Where the irrigation of the plaintiff’s lands 
was aotaaily efiepted by means of the water of a 
chahRo^ passing through two pipes, the ficoond 
of/y^hioh had been inserted without the autho- 
rity or the- approval nf the Public Works 
Diriment, that the water Wns *tskpD'’ 
ftoih a tifiaotlioribed souroo of supply within 
ihe trieahin g r. 6 of the rules framed under 
Sn 6f Aot Vu of 1866 and that the plaintiff 
was liable to the penal water-rate oollected 

' V 

:i - 44- Aoi Skes no dt&tftiolWR . 


6,-— Madras Acts-^(Oontinued), 

Act YII of 1869 (Madras Irrigation Cess) 

— (Concluded), * 

without the active co-operation of the owner of 
the iand^irrigated (a). 

The meaning of the word** takeiT” disoussed. 

Per Tyabji, </.— Where it is proved that a 
certain piece of land is irrigated by water 
coming from a certain source, in the absence of 
some explanation being ofieted, it may well be 
considered that the water has been taken (with- 
in the terms of the rule), by the person whose 
land is irrigated. Kopalii Krishna Row Oaru 
y. The Collector of Kistna on behalf of the 
Secretary of State for India in Council, 26 
M.L.J. 210 = 22 Ind. Gas. 692. 

AYLING and TYARJI, JJ. 

Reference (a) 34 M. 21, R, 

(3) fif. i— Meaning of * Engagement ’ — Con- 
struction of act — Rofiification of acts done 
by public servants, Kandalam Rajagopala- 
charyulti v. The Secretary of State for 
India. (1913) M.W.N 937=14 M.L T. 454 = 22 
Ind. Gas. 107. See Final Part, 1913, Gol. 166. 

(4) S. 2 — Scope See ACT II OP 1864 
(Madras Revenue Recovery), No. 2, 
16 M.L.T. 226. 


Act Yin of 1889 (Madras Reni-Reoovery). 

(1) Vnram paVa-Utilizaiion of portion of 
nanjai holding os seed bed— Landlord's 
right to claim damages for non cultivation 
of the Nathankal plots- Burden on land- 
lord. 


Prima facie, the utilization as seed bed of a 
reasonable portion of a nanj li holding, is a 
proper use of the liud, and prima facie the ryot 
will get all he can out of his holding; it lies 
therefore on the Zemindar to show that the 
Nabhankal plots were wrongly used as such or 
that the ryot might and ought to have grown a 
crop to maturity on the sirpe plols after re- 
moving the seedlings. 

In tbo absence of such evidence, the Zamfndar 
cannot make out a claim for damages for non- 
cultivation of the Natbankal plots. Rama- 
krishaara Pillai v. Robert Flsoher, 27 M.L.J. 
414. 

Miller, J. 


(2) Varam agreement— Condition that ryot 
should cultivate the land in due season^ 
Validity— Breach of condition!— Measure of 
damages, . 


A condition in a pattah - whiob obliges the 
ryot to cultivate tHe land in due season cannot 
be said to be unreaflonable in a varam agree- 
inentf provided it is not fead as insuriog the 
rent in all BeasonB^ 


In a oa^e of iailure to observe the oonditjon, 
.the aver Age yield qf neigh touriGjBjki:i^ /wxittld 
be a proper measure of d;!^ages« mldlAsaAIR 
• if t. l^til ^ 



141 


DIGEST OF CASES. 


142 


6.-^Miidfas4cta^{Oontinued). 

Aet Vill of 1805 (Madras Rent Recovery) 

— {Continue i)» * 

(3) 8, iO -Suit to set aside rent sile--Purcha~ 
ser^ only necessary party ’-Landlord, not a 

' necessary^arty —Limitation Act, Art,\^ — 
Beeeiver representing landlords added as 
party after one year-^ Suit’* not btrred by 
reason of such delay. 

In a suit by a tenant to set aside a rent sale 
held at the instance of a reooivac who repre- 
^senfed the Melvaramdars of certain lands, 
under 8. 40 of the R^nt Recovery Act, heli, the 
only necessary party defendant to the suit is 
tlfe purchaser at the rent sale ; and neiihar the 
receiver nor the Melvaramdars ace necessary 
parties, and that such a suit ou^ht not to have 
been dismissed as barred by limitation on the 
ground that the Eaceiver was adiei as a party 
more than a year after the rent sale under Art. 
12 of the Limitation Act. Annaraalal Yelan 
V. Mupugappa Velao, (1914) M W.N. 236 = 26 
M.L.J. 238 = 22 Ind. Gas. 826. 

SADASIVA AIYAR and SPENGKR, JJ. 

Reference :--9 0. 271 ; 25 0. 833 ; 28 B. 11, F, 

(4) 8 , 69— Second appeal to the High Court — 
Practice— Civ, Pro. Code, 18S2, Ss. 684, 
595 — Finding of fact in first appeal when 
not dependent solely on construction of docu- 
ments. 

A second appeal lies to the High Court from 
a decree of the District Court passed on appeal 
under S. 69 of the Madras Rent Recovery Act, 
1865 (a). 

In a summary suit instituted under 8. 9 of 
the Madras Rent Raoovery Act, 1865, by a 
Zemindar against his tenant to enforce the 
* acceptance by the tenant of a patta based on 
the Asara or produce-sharing system, the solo 
question was whether tbe substitution of the 
Veesabadi (money payment) for the Asira 
system in Fasli 1283 was permanent. 

The Comt of First* Instance relying on the 
MuchiUkas executed by the tenant sinoe that 
year and other evidence found that the con- 
version of tbe Asara rates into cash payments 
in Fasli 1283 was a permanent arrangement, 
and held that the Zemindar was not entitled 
to impose on his ter^ant the patta tendered on 
the Asara basis. That decision was afhrmed 
by the ♦First Appellate Court but the High 
Court in second appeal relying on the Muchiti^ 
has alone held that, on their true constrnotion, 
the palta tendered on the Asara basis was a 
proper patta, and that the tenant mast accept 
it. 

» 

Held, that the question in issue was a question 
of fact, with which tbe first two Courts alone 
were competent to deal ; that the Muchilikas 
were only a part of tbe evidence on which those 
Courts acted in arriving at thetr conclusions; 
and that, in view of Ss. 584 and 585 of the 
Ood4 of Civil Procedure, 1882, the High Court 
acted witboat jurisdiotion in setting aside the 
conourrent finding of the Court below (5). 


6.— -Madras Acts -^(Continued). I 

Act Vlil of 1885 (Madras Rent Recovery) 

— {Concluded), 

Yeeraraghavaln y Sri Raja Boroma Devara 
Venkata Nareimha, (1914) M.W.N. 695 = 16 
M L.T. 262 = 27 M.L.J- 451 = 20 C L J. 376 = 
37 M, 443 = 16 Bjm. L.R. 853 = 19 G.W.N. 97 
(P.C.) 

Lord dunbdin. Lord Moultion, Sib 
John Edge and Mr. amber ali. 

l^iferenc^s \ —{a) 26 M. 518, Appr. (6) 17 
LA. 122. F, 

Act YIll of 1869 (Inams). 

(1) Fiiifricohigement — Efiacfc up*)!! pre exist- 
ing righ<<?? of Zjminclirii. 8eo GhATTUTHU- 
MULU Cess, No. l (lOll) M.W.N. 373. 

(2) Niidu’s inam—Effeofc of onfranohise- 
ment. See iNAM, No. 0, 24 Ind. Cas. 377. 

Act HI of 1873 (Madras Civil Courts) 

(1) a. 14, See ACT VII OF 1887 (SUITS 
Valuation), No. 2, 26 M.L.J. 578. 

(2) 8. 16 — Scope — Moplahs of North Malabar 
— Whether governed by Marumakkithayam 
law or Mahometan Law— Custom— Proof — 
Validity of custom — Courts whether can take 
judicial notice* of custom — Value of previous 
decisions on the enforceability of custom. See 
MOPLAHS, No. i, 16 M.L.T. 17. 

Act I of 1876 (Madras Land Revenue Assesi- 
ment). 

Separate registration— Permanent grantee 
at favourable rent. 

Regulation XXVI of 1802 docs not affect the 
validity of transfers by zomindara but only 
savej the rights of Government, Prior to Aot I 
of 1876 provision was made in Reg. XXVI 
only for tbe separate registration of portions of 
settled estates sold in Court auction, but no 
specific legi.slative provision existed as to how 
separate registration was to be enforced in 
other oases. 

A permanent lease of a zemindar! is not a 
transfer of proprietary right within the mean- 
ing of S. 8 of Reg. XXV of 1802. A per- 
manent grant at a favourable rent of the nature 
of jodi, kattuhadi or poruppu is not a transfer 
of ownership, and the grantees are not liable to 
have their lands separately registered under 
Act I of 1876 and separate assessment imposed 
on them. Manya Sultan v. The Collector of 
Ylzagapatam, 1914 M.W N. 610- 27 M L J. , 
278. 

Wallis, offg. c.j. and Kuiviarasami 
^SASTRI, J. 

Act Y of 1878 (Madras Municipal). 

S. Profession of Vakil, etc,— Basis of 
tax-powers of E gh Court. C Y. Sandaram 
Bastry v. President of the Municipal Commla- 
glon, Madras, (1913) M.W.N. 932 = 92 Ind. 
Cas. 287. See Fioal Part, 1913, Col. 168. * ^ . 
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6, -Madras Acts ^[Gontinued), 
lot 1*61 1881 (Kadrms CUy Manlelpal). 

Profesaion Tat -Tisi-^Liability of gtosa 
ornst incQtm. Subparaanlam v. The Preeldeat 
Munioipal Comraission. Madrai, (1913) M.W. 
N. 936»22Iad. Gas. 278. Sae Final Part, 1913, 
Col. 169. 

Act IV of 1881 (Madrai District Muniol- 
palities;. 

(1) S. 2 J. See AOT V OP 1884 (MADRAS 

Local boards), No. l, 27M.L.J. 284. ^ 

(2) S 63 -Meaning of ' money lender* — 
Building used for stabling Devastnanam 
coaches and horses'^ Whether cniempt from 
tax as used for a public purpose. 

The word ‘money lender’ is not expressly 
defined in the District Manicipatiiioo Act, but 
a person who casually or intermittently invests 
his surplus funds on mjctgage or on personal 
security need not neoeasarily be considered to 
follow the calling of a money leader. The 
money lending transactions must be so numer- 
ous, continuous and systematic that it might 
appropriately be called the trade or business of 
money lending (a). 

In this case a building was used f \t stabling 
the Tirupathi Devasthanam coaches and horses. 
Some of the horses were used to carry drums in 
the temple processions and othels were used by 
respectable pilgrims to whom such an honour 
was shown by the Mahan t. Held that such 
uses are uses for public purposes and the build- 
ing is entitled to be exempted from tax as used 
for a public purpose. The Municipal Council 
of Tlpupathi v. Sree Mahant Prayag Dossjee 
Yaru. 13 M.L.^. 93 = 27 M.L.J. 231. 
SADASIVA lYBB and TYABJI, JJ. 

Eeferences:-(a) (1911) 1 M W.N. Ill (113), 
F.; 11 M. 253, D. 

(3) Ss. 53 and 60 — District and Sessions 
Judge of Cuddalore—Stay for over 60 days 
in kodaikanal — Payment of profession tax 
in Kodaikanal —Liability to pay in Cudda- 
lore, 

S. 53 of the District Muoieipalities Act 
draws a distinotioil ^between * holding ’ and 
‘ exercising ’ and divides persons into 2 classes: 
(1) persons holding appointments and (2) per- 
sons exercising certain avocations. A man 
bolds office whether he disobarges the duties of 
the office or not (a). 

No distinction can be drawn between the 
adminiittrative and judicial duties a District 
and Sessions Judge has got to perform. 

I Where the District and Sessions JhJge of 
Duddalore spent hii vacation in Kodaikanal 
ahd paid ^profession tax there, he is not liable 
to pay profession tax again at Ouddaiore and 
can claim the benefit of S. 60 of the Distriot 
Munioipalities Act. Henry Moberly v Th« 
Mimicipai Oonncil of Guddalore, (19U) 

N. 171«28 Ind. Oas. 398 

8ANEABAN N AIR and Ayunq, J j. 
Befermaei^W H 463. Dies* 
c (4) S. 60. 8, aitpru. 


6.— Madras Acts-^iContinuei), 

Aot y of 1884 (Madsai Local Boardi). 

(1) 8, bl-^Powers of heal bodies to sue in 
reiocct of trust properties in the absence of 
trusteesS, 26, Act IV of 1894, Madra} 
District Municipalities, r 

S. 51 of tbeXiooal Boards Act is identical with 
8‘ 26 of the Distriot Munioipalities Aot, and 
the ruling in 81 M. Ill is clear authority for 
the proposition that the local body, to which 
the powers of the Board of Revenue were trans- 
ferred under S. 51 of the Local Boards Aot, is^ 
invested with the rights of management as well 
as^Buperiutmdenco, and that the former include 
the right to sue for the recovery of the trdst 
property, in the absence of tha trustees entitled 
to sue. Bhimavarapu Buchi Beddi v. The 
President of the Taluk Board of Dantur, 27 
M.L.J. 284. 

Ayling and TYABJI, JJ, .. 

Re/arence 31 M. ill, F. 

(2) 8. 73 — Mortgagee toith possession — Inter- 
mediate landholder -Tenants right to 
pay him, 

A mortgagee with possession is as much a 
landholder as any les:tce and is intermediate 
between the proprietor and landlord and his 
tenants. 

' Under tenure holder * means a person who 
has acquired from a proprietor a right to hold * 
laud for the purpose of oolleoting rent or esta- 
blishing tenants on it. This would cover a 
usufructuary mortgagee also. 

Under 8. 78 of the Local Boards Aot as 
amended by Aot VI of 1900, tenants are entitled 
to pay the oess to the intermediate landholder. 
This is irrespective of whether the intermediate 
landholder is bound to reimburse the proprie- 
tor or not. 

The rights of parties to a oontraot are to be 
judged by their intention at its date and by 
that law by whioh they intended or may justly 
be presumed to have bound themselves? This 
principle can only affect the parties. It cannot 
sff aot strangers to the contract or deprive them 
of statutory rights. 

That judgments in rem or in personam esta- 
blishing a relation between^ the parties to them 
are oouulusive even against third parties in the 
absence of fraud can o ily apply to adjudications 
whioh would be res judicata between the par^ 
ties to them. 

A mortgagee with possession is an interme- 
diate landholder ^within the meaning ofS. 73 
of the Local Boards Aot and the tenants’ right 
to pay him recognised in that section cannot be 
abrogated by a oontraot to whioh they were 
not parties, 

Tyabji ; J.— The liability of the ititermediate 
laudhoider and tenants is dependent on the 
amount paid or payable by the laodhplder. 
The recovery of half the oassis not dependent 
on the landholder’s liabUlty to pay it. 
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6.-^MadrMa Aeta---{Oontinued). 

JLot Y of 1884 (Madras Local Boards)— (C2d.). 

The notion of transfer of property is not an 
ingredient in the notion of an intermediate 
landholder. The right of the interfnediate 
landholder to oolleot from the tenant is not 
dependent otf his paying to his landlord ; that 
might^form the subject of an express os impli- 
ed oontraot. 

Qucere : — Whether the legislature left no 
power to the parties to contract so as to bring 
about a relationship corresponding in other 
« respects to that of an intermediate landholder 
without annexing to that relationship ^be 
rights under S. 73, Local Boards Act. Jagan- 
nalkalu y. The Manager of Nandigam, (1914) 
M. W. N. 939. 

Oldfield and Tyabji, jj. 

Act YU of 1892 (Madras City Civil Courts). 

Ss. 9, 9. See COURT Feeb AOT, No, 5, 34 
Ind. Oas» 816. 

Act III of 1898 (Madras Hereditary Village 
Officers). 

Ss. 5, 4 (3) — Inams in proprietary estates — 
Emoluments of hereditary offices — Applicability 
of 8. 5. Randappa Achary v. Pathipati 
Yengama Naldu, 25 M.L.J. 42 = (1913) M.W.N. 
600«14 M.L.T. 146«20 Ind. Oaa. 634 = 37 M. 
648 (F.B.). Bee Final Part, 1913, Col. 173. 

Act I of 1900 (Malabar Compensation for 
Tenants* Improvements). 

(1) Ss. 3, 5 — Improvements, value of. right to 
receive — * Tenant.' definition of — Mortgage 
decree — Purchaser in execution — Lease 
subsequent to mortgage — Tenants entitled to 
value of improvements, 

* Tenants holding under a mortgagor are en- 
titled to get the value of improvements made 
by them on eviction by the purchaser in execu- 
tion of the mortgage decree obtained by the 
mortgagee, even though the lease to the tenants 
might be subsequent to the creation of the 
mortgage. 

The word * tenant/ as dednei by B. 3 of 
Madras Act I of 1900, includes persona other 
than those included in the word as defined in 
the Transfer of Property Act, and includes 
persons who did not qnter into possession under 
any agreement with, or with the consent of, the 
persons j^ntitled to obtain possession of the 
property. Churyayi Karnavan v. Thattaral 
Ohirntha, (1914) M.W.N. 221 = 26 M.L.J. 183 
= 16 M.L.T. 149-23 Ind. Cas. 321 (F.B.). 
WHITE, O.J., SanKARAN NAIR and 
Oldfield, jj. , 

(2) S. 6. See No. 1, supra, 

(8) Ss. 6, 6 and l^^Contract made prior to 
1886 — Terms less favour able to tenant than 
those of Ss. 6 and 6 — Not binding -^Tenants 
entitled to repudiate the contract. 

Where a contract made prior to the Ist 
January 1886 regulates the rates of oompensa- 
tiou claimable by the tenant ftp: improvements 

10 


6.— Afadms ActM^(OontimiAd), 

Aot I of 1900 (Malabar Compensation for 
Tenants’ Improvements} --(Concluded). 

or provides for methods of dxing the amount of 
compensation due to him (such rates or methods 
not being in aooordanoe with the provisions in 
Ss. 5 and 6 of the Malabar Compensation for 
Tenants’ Improvements Act), but does not 
expressly refer to the tenants’ right to make 
improvements. 

Bi^ld, by the Full Bench, that the contract is 
not binding on the tenant if such a oontraot is 
less favourable to him than Be. 5 and 6 of the 
Act, and that he is entitled to repudiate the 
oontraot and to claim compensation according 
to the provisions of the Act. 

Held, also, that having regard to the question 
which the Court had to decide in 32 M. 1, there 
is no inconsistency between the decision in that 
case and those in 84 M. 61 and 22 M.L.J. 221. 
Yathiadath Ahmad Katti Haji’e daughter 
and Kandar Madathil Assanar’g wife Kochu 
Rabia v. Yadakke Thalakkal Ahmad’s son 
Abdurahman, 16 M.L.T. 856 = 26 M.L.J. 523 
= 24 Ind. Cas. 106 (F.B.). 

WHITE, C.J., BANKARAN NAIR and OLD- 
FIELD, JJ. 

References :--32 M. 1 ; 34 M. 61 ; 22 M.L.J, 
221. R. . 

(4) 8. 6. See No, 3, supra. 

(5) S. 10— PZanfs sown or planted, meaning of 
— Transfer of Property Act. 8, 108, cl, (i) — 
Tenant's rights — Common law. principle. 

Sadasiva Iyer. J,— In S. 10, Malabar Im- 
provements Act, “ plants ” sown or planted 
includes paddy also. 

A kanom lessee has the rights of an ordinary 
lessee and something higher. 

B. 108, ol. (i) of the Transfer of Property 
Act is, in principle, also the common law of 
this country. A lessee of uncertain duration 
is entitled on the determination of the tenancy, 
for no fault of his own, to carry away all the 
crops raised or sown by him. 

Spencer^ It is doubtful if “ plants ” in 
S. 10 will iuclude annual crops such as paddy. 

S. 108, ol. (i), is in accordance with the com- 
mon law rights of the tenant. Narayanan 
Nambudripad v. Krishna Patter, (1914) M. 
W.N. 160 = 16 M.L.T. 160 = 26 M.L.J. 348 = 
22 Ind. Gas. 515. 

SADASIVA Iyer and SPENCER, JJ. 

Reference : — 13 M. 16, D, 

(6) S. 19. Bee No. 8, supra. 

Act 1 of 1902 (Madras Court of Wards). 

j 

(1) 3. 46 — Mortgage decree against porSon of 
proprietor — Not in accordance with S. 89 — 
Transfer of Property Act— Effect— Propriety 
cannot be questioned in execution— Estate 
under Court of Wards— Exclusion of time — 
Limitation. Bee ClV, PRO. CODE (1908), 
No. 92, 27 M.L.J. 26. • • 
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lot I of 1908 MMras Court pf WarOi)— (C2<2.). 

(3) 8* 49 W-^Suit ** relating to the person or 
property** of a ward^ mean%ng-^8u%i for 
mpne/y whether such a suit— Demand for 
payment whether amounts to notice of suit, 

A suit for money is a suit '^relating to the 
property ’* of a ward within the meaning of 
8. 49 (1) of the Court of Wards Aot [a)» 

A mere demand for payment cannot be said 
to amount to a notice of suit. P. Yenhata- 
ohelapathy v. Sri Rajah Bomma¥ara Batya- 
Mrayaoa Yarapraiada Siva Row Maidu 
llahadar, Zamindar Gava, 87 M. 283. 

WHITE, C J.. and SANKABAN NAIR, J. 

References (a) 33 M. 494, D. ; (1886) 33 
Oh, D. 172. R. 

Aot 111 of 1904 (Madras City Manleipal). 

Ss, 33, 52, 413 — Objection to inclusion of 
applicant’s name in list of candidates for 
Municipal 6leotion*-Kejection by President of 
Corporation— 'Objection upheld by Presidency 
Magistrate on revision but applicant's name 
not directed to be removed— Application for 
continuanpe of name on tjbe list—Kight to 
mandamus. See SPECIFIC RELIEF ACT, 
No. 34, 26 M.L.J. 310. 

Aot 111 of 1908 (Land Enoroafhment). 

(1) Gramanatham— Storing straw ricks— 
Possession and enjoyment — Whether adverse to 
the title of the true owner. See ADVERSE 
Possession, No. 6, 16 M.L.T. 48. 

(2) S. 2— Ownership of beds of streams, etc. 
—Presumption in favour of Government — 
Burden of proof. See EASEMENTS, No. 3, 16 
M.L.T. 247. 

(8) 8s. 5. H— Title denied and notice to quit 
given by Government — Declaratory suit — Cause 
of action— Limitation. Devaguptapu Bhaska- 
radtt y. Pamarty Sobbarayudu, 14 M L.T. 
672«21 Ind. Oas. 840=-(l9l4) M.W.N, 63«26 
M.L.J. 60. See Pinal Part. 1913, Ool. 175. 

(4) S. 14. See No. 3, supra, 

Aot 1 of 1908 (MadrUs Estates Land). 

(1) Institution of suit in Civil Court prior to 
the Act— Commencement of trial after the 
Act came into force— Jurisdiction of Civil 
Court not ousted-^ Return of plaint for 
presentation to proper Court— Appeal- 
Appellate order directing plaint to be taken 
on file— Effect — Incompetency of lower 
Court to question it. 

Where a suit for damages for having oultivat- 
ed his land without his permission was 
institute by the landlord against certain 
tenants on the 30th June, 1908, i.a., one day 
priorjto the date when the Estates Labd Aot 
came into force, held that the fact that the trial 
of the suit had to be commenoed after the cew 
Aot came into force did hot take away the 
jorisdioticiu of the Civil Courts to try the suit 
and that t)i^ Civil Oourtg |n^st try i^ in all its 
stages (a). 


Aot 1 of 1908 (Madras Estates Laiid)^(Ctd.)i. 

The plaintif *8 remedy in a suit should ordi< 
narily be restricted to the cause of action with 
which 6e comes into Court. The events that 
transpire since will not enable him either to 
add to bis reliefs nor will the/ out down his 
rights.^ ^ # 

Where a District Munsif returned a plaint 
filed in his Court for presentation to the proper 
Court, and where on appeal the Subordinate 
Judge held that the District Munsif had 
jurisdiction to entertain the suit. Held thaV 
the District Munsif was bound by the order of 
tib appellate Court and that it was not open 
to him to go behind it. G. Kavayanasawfliy 
Naidu y. Kanuru Ramayya, 16 M.D,T. 344 
(1914) M.W.N. 713 = (1914) M.W.N. 870, 
OLDFIELD and SESHAGIBI lYER. JJ. 

References:— {a) (1898) A.O. 469 ; (1861) 10 
C.B.N.8. 191; (1877) 2 Q.B.D. 269; 20‘O.LJ. 
107 ; 12 M. 136 ; 21 lA. 288, R. 

(2) Suit for rent— No exchange of patta and 
muchilika—Noi maintainable under old Rent 
Recovery AcU Maharaja of Ylzianagram v. 
Tiruraairaya Bunchl Yenkayya, (1913) 
M.W.N. 639 = 21 Ind. Cas. 69. See Final Part. 
1913, Col. 176. 

(S) Estates Land Act Suit for ejectment- 
jurisdiction of Civil and Ravfnue Coitrts. 

Ardajeri Rama Reddi v. Rarpi Sivaga, (1913) 
M.W.N. 971 = 21 Ind. Oas. 916. See Final 
Part, 1913, Col. 175. 

(4) Land for pasturing— Holder not a tenant 
—Agriculture does not include sericulture or pas- 
ture-jurisdiction of Civil Court. Rajah of 
Yenkatagiri y. Jayaropu Ayyapareddl, (1913) 
M.W.N. 919 = 14 M.L.T. 406 = 26 M.L.J. 678 = 
21 Ind. Cas. 632. See Final Part, 1913, Col. 176.., 

(5) Suit for rent after Estates Land Aot came 
into force— Non>tender of patta whether a good 
defence. See GRANT, No. 1, 15 M.L.T. 361. 

(6) S. Z—Inam grants prior to Permanent 
Settlement— Neither ^estate* nor 'part of an 
estate' under the Act ’-Suit for rent in res- 
pect of such inam — Maintainability in 
Courts. 

An inam granted by a former Maharajah, 
before the issue of the Peimaueut Settlement 
sauad of the Maharajah of Vizianagram, is not 
an ’ estate * or ‘ part of an estate ’ nor are the 
inamdars ’ landholders’ within the definitioQB 
of those terms contained in the Madras Estates 
Land Aot (a) ; and therefore the jurisdiotion of 
Civil Courts has not been lost over a suit for 
rent by such an inamdar. Ella Sanyasi Naidu 
y. Agnihotram Yenkataoharyulu, 26 M.L.J. 
268- (1914) M.W.N. 318=23 Ind. Cas. 96. 
SADASivA Iyer, J. 

Reference :—{a) 24 M.L.J. 659, B. 

(7) S. 3. See No. 24, 

(8) 8. 3 (2)— Parf of an estatCt also an e^ate 
’-^Qum^r—Lmdkolder—Jurisd^^ 
ve»^GomiSA 
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6.^Ma<iras A cts^( Con Untied), 

Act I of 1908 {Madi^ai Ealates Laiid)-*(C^d.). 

The Estates Land Aotis’not intended to be 
oonfioed in its operation only to estates in their 
entirety which fall under one of the five*olau8lBS 

S> 3 (9). Parts of an estate are also within 
the scope of the Act. Where the tenants of a 
part of an estate set up oocup^noy rights in 
defence to an action of ejectment by the land- 
holder Revenue Courts alone have jurisdiction. 
Chipavapalli Appayya v. Sri Rajah Kakar- 
lapndi Ramchaodra Raja Bahadur Qaru, 
(19U) M.W.N. 763 « 16 M.L.T. 362-27 M. L. 
•j. 490. 

Wallis, offg. o. j. and SESHAclibi 

• iTBB, J. 

(9) B. 3 (3) — Eternal waste granted SO years 
back— Presumption. See JUBISDIOTION OF 
OIVIL AND BBVBNUB OOUBTB, No. 1, (1914) 

M.W.N. 367. 

• 

(10) St 3 (2) (d) — Grant of inam village — 
Presumption as to grantee being owner of 
kudivaram at the time of grant^Party 
seeking to oust jurisdiction of Civil Court 
must establish his right to do so. 

The party seeking to oust the jurisdiction of 
the ordinary Civil Courts must establish his 
right to do so. This rule is founded on clear 
and general considerations^ and distinct reasons 
must be required to justify departure from it. 

Where an inam is granted, there is no pre- 
sumption that the grantee was not the owner 
of the kudivaram at the time of the grant. 
Srimath Kldambi Jagannathaoharyulu Ayya- 
varlu Y. Pidipiti Katumbarayadu, 27 M.L.J. 
233. 

OliDPIBIiD and NaPIER, JJ. 

• References ; — (1910) M. W, N 639 ; 24 M. L. 
J. 669, F. ; 26 M.rj.J. 99, 2a5 and 686, B, 

(11) S. 3 (2) {d) — Old grant — Kudivaram 
right --No presumption as to absence of the 
right in grantee— fiur den of proof. 

In deciding whether a villaee falls within the 
soope of 8. 3 (2) (d), Madras Estates Land Aot, 
there is ab initio no presumption that the 
grantees were not possessed of the Kudivaram 
at the time of the grant. This has to be pro- 
ved by the party alleging it. Ravalapati 
Papi Reddi y. Nandari Peda Yeokatacharyu. 
lu. 16 M.L.T. 247 = (1914) M.W.N. 794 = 27 M, 
L. J. 667*. 

AyliNG and NAPIBR, JJ. 

(12) S, 3, cl, 2 (d ) — “ Estate,'* meaning of — 
Inam of part of village f whether estate-^ 
Suit for rent-^Givil Court-rJurisdiction, 

All inamdars are not landholders under the 
Estates Land Act and" the mere fact that the 
landlord is an inamdar and the tenant has got 
the permanent oocupanoy right, will not bring 
the inam lands within the definition of an 

estate ** (a). 

A few acres, of mam land forming part of a 
village, the whole of which village had net been 


6,-^MatlraM Aet$-^(Cohlinued). 

Act I of 1908 (MadrAa Bitatea Land)— tCfd/. 

granted in inam, do not form part of an estate 
within the meaning of B* 3, ol. 2 (d) of the 
Estates Land Aot. 

The Civil Courts do not lose jurisdiction over 
a suit for rent brought by au inamdar unless it 
is also shown that the inam lands come within 
the definition of estate or part thereof. Moha- 
nambal y. DaYOodsa Bowther, 23 Ind. Oas. 
869, 

BADASIVA AIYAB, J< 

References :Ha) 14 Ind* Oas. 215 ; 20 Ihd. 
Oas. 769=24 M.L.J. 669*»(1913) M.W.N. 702. 

(13) 8s, 3 (2) (d) and 8— Land forming part 
of inam Villager-Waste at the Im^ of grant 
—No occupancy right acquired by tenant— 
Tenant holding under lease for a pedr after 
expiry of term— Suit for ejectment— Juris^ 
diction of Civil or Revenue OoUrte — Effect 
of abandonment or surrender. 

Plaintiff was the inamdar of the suit viliagCi 
the inam grant having been made so long ago 
as 1748. The suit related to 60 acres out of the 
300 acres in that village. These 60 acres were 
lying as immemorial waste at the time of the 
inam grant to plaintiff’s ancestors. Thejae 
lands were afterwards given by the inamdar 
for cultivation from time to time to different 
sets of tenants without ocoupanoy rights. In 
1907 plaintiff changed the tenant who was in 
possession prior to that time and leased the 
lands in suit to the defendants for only a year. 
The lease having expired in 1906, this suit was 
brought to eject the defendants in the Civil 
Court. Held, that the suit lands formed part of 
an * Estate ’ and the suit was cognisable by 
the Revenue Courts and not by the Civil Courts , 

Per Sadasiva Iyer, J . — Where the Govern- 
ment or a Zemindar grants a whole village^ 
some lands in which are lying waste, but most 
of the lands in which are under cultivation, the 
usual presumption prevails that the grant of 
the village in general terms means only the 
grant of the melwaram in the whole village 
lands including the waste lands. The inamdar, 
80 far as the waste lands are concerned , cannot 
be oonsidered to have the kudivaram right in 
them, though he could create kudivaram in- 
terest in a waste land by letting it to a oultiva > 
tor and oould have (before the Estates Latld 
Aot) converted it into a private land by ortltivat- 
ing it through his home-farm servants and 
thus got the kudivaram right vested in himself 
(a). 

If, however, it is proved that, at the time of 
the grant of a whole village in inamrall the 
lands i^n that village were lying waste, or 
if it is proved that, at the time o^ the 
grant of certain defined extent of lands in a 
village (such a grant being called a minor 
inam grant), that extent of lands so granted as 
minor inam was lying waste, the grant might 
be deemed in oithat oase to be not of the mel- 
waram alone in such waste lands but of tAe« 
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6*’-\^adras Act$’-^[Oontinued), 

AcU 1908 (Madras Estates £4attd)--(0(d.). 

kudivaram also. In such a case, of course, even 
the whole village so granted will not fall under 
the definition of '^Estate” in B. 8, ol. 2 (d), 
because that section relates to oases where the 
grant was of the melwaram alone. Where the 
entire lands themselves in the village, as they 
were lying waste, were granted in inam, it can- 
not, of courset be said to he a grant of the mei- 
waram alone (&). 

The plaint lands were ryoti lands and not 
the private lands of the inamdar landholder at 
the time of, and immediately after, the inam 
grant. 

When the inamdar afterwards granted the 
lands for cultivation, without giving the culti- 
vators permanent occupancy rights (but only 
the rights to occupancy for one year or from 
year to year or a specified number of years), 
and when he changed the cultivators from time 
to time, it cannot be said that thereby the 
inamdar himself got any permanent occupancy 
or kudivaram right in the land, if there is no 
evidence to prove that he let them expressly as 
his private or home-farm lands. 

So far as ryoti lands are concerned, a suit for 
ejectment of a tenant by a landholder on any 
ground could be brought only lin the Revenue 
Court (c). 

Per Seshagiri Iyer, J. — Till the Legislature 
makes a departure, Courts are bound to pro- 
ceed on the assumption that the right in the 
soil is in the Government. Prima facie the 
grant of the soil comprises all there is in it. In 
this view, it must be held that the grant of the 
village in 17^8 included the right to such 
revenue or rent as the grantor < had in the vil- 
lage the full rights in those unoccupied 
portions of the village in which the tenants had 
no permanent rights of occupancy. Thus in 
1748 the grantee acquired both the Kudivaram 
and melwaram rights in the 60 acres, and the 
rights of the melwaramdar alone in the remain- 
ing 240 acres. Even in this view, the village 
must be held to be an estate under the Estates 
Land Act. 

In order to bring a case within B. 3, cl. 2 (d), 
all that need be proved is (1) that the entire 
land revenue or rent which the grantor was 
entitled to in the village must have been trans- 
ferred and (2) the grantee should not have been 
the owner of the kudivaram of the village as a 
whole. 

Surrender ipso facto is not a mode of acquisi- 
tion and has not the same effect in conferring 
i^ights transfer or succession. Consequently 
the word * otherwise ’ in 8. 8 of the Act will not 
iholufie a surrender, as it will be obnoxious to 
the principle of construing words ejusdem 
generis Id}* Venkata Sastrulu v. Sitaramado, 
26 M.L.J. 585 » 24 Ind. Gas. 224. 

SADA9IVA l¥?!R and SESHAGIEI lYBB, 

^ dJ. 


6*- Madras Act8-^(Oontinued)* 

Act 1 of 1908 (Hadvaa Estates Land) -(Old.). 

Beferences (a)*27 M.L.J. 235, Cons.; 26 M. 

L. J. 99 ; 2 C.L.J. 570 ; 6 C.L.J. 324 ; 6 B. 598 
(608) ; E9 B. 420, R. (6) 20 M.L J. 290, B. 
(c) 25 M.L.J. 617 ; 21 Ind. Cas. 916, B. (d) 23 

M. 818, B. > r 

(14) <38. 3(2^, 6 (1), 8— Agraharamdars — Bait 
to eject tenants — Jurisdiction— Presumption — 
Land revenue alone granted — Terms of grants 
Evidenoe-^Tenants whether affected— Meaning 
of ** acquired in exception to S. 8, Bee 
AGBAHABAMDAES, No. 1, 26 M.L.J. 99. i 

#15) Ss. 8 (2), 55— Mirasi tenure in Ohingle- 
put District — Conversion of Mokhasa inio 
Shrotriem — Rights of tenants — Jurisdiction of 
Civil or Revenue Courts— Meaning and inci- 
dents of ' Kudivaram,’ * Ulkadi Payakari,’ 

‘ Shrotriem Tenure, ’ * Mokhasa, ’ ‘ Thundu- 
varam,’ * Mirasi,’ ’ Ekabhogam,’ etc. See 
Mirasi Tenure, No.^l, 26 M.L.J. 169.*' 

(16) S* 3 (6)^Pafty unwilling to join as plaint- 
iff— ‘May be impleaded as defendant* Mangala- 
sami Thevar y. Bathayappa Povandan, 
(1913)M.W.N. 696«25M.L.J. 361-31 Ind. 
Cas. 334. See Final Part, 1913, Col. 178. 

(17) 8s, 3, sub-S, (5) and 6—Cowledar under 
proprietor, entitled to collect rent paying 
profit to proprietor— Such cowledar land- 
holder and not ryot— ‘Tenant under 
entitled to occupancy rights. 

Where the proprietor of an estate within the 
meaning of the Estates Land Act, granted a 
oowle to another person, whereby the latter 
was to be in possession of the land, pay the 
kist due to Government, bear the charges of 
establishment, etc., and pay the proprietor a 

profit” ofRs. 800 per annum, htld, the cowle-^ 
dar is a * landholder ’ within 8. 3, cl. (5) and * 
not a tenant ; and that the person let in as a 
tenant under him is a ‘ ryot ’ and acquires 
occupancy rights under S. 6 of the Estates 
Land Aot. Tangala Mallanna v. Gothamuk- 
kala Ramaraju, (1914) *M.W.N. 346-15 M. 
L.T. 401 -23 Ind. Cas. 631. 

SANKABA.N NAIR and AYLING, JJ. 

(18) Ss, 3, Widow of landholder— Grantee 

from widow— Status of tenant introduced 
by the grantee— Grant of occupancy in waste 
lands— Presumption— Onxks of rebutting* 

Where the widow of a Zemindar, cwho had 
herself only a life-interest, granted a mokhasa 
pattah to a certain person for an indefinite 
period, a tepant introduced into the land by the 
grantee is a ryot within the meaning of 8. 3 
(15) of the Act,«thoagh the grant may not be 
binding on the reversioner. The fact that the 
widow could not have m^e a grant for a period 
extending beyond her life does not affect the 
question whether it is a grant (a). 

Buoh a tenant is entitled to the benefit of 
B. 6 of the Act. 

The decision in Cheekati Zamindar v* Bana- 
soruDhora (6)^ establishes that, by virtue of 
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6»--MMdrA8 Aci8--^{Oontinuedi. 

loti of 1908 (Madrag Bitateg Land)^(C^.)* 

repeated proof of the faot that in zemindaries 
the prevailing terms of tenancy include the 
right of permanent occupancy in favoilr of the 
^tonanti the Courts are in a position to take 
judicial note^f the existence of such terms and 
to presume that they exist. At^d so, tjjie bur> 
den of proof rests on the person alleging that, 
in a particular zemindari, the prevailing terms 
of tenancy do not include the right of perma- 
nent occupancy* 

« If the presumption (based on conformity with 
general experience no less than on the po^cy 
of law and the history of land tenures) is that a 
rfot who comes into possession of land ready 
for cultivation is let in on terms of permanent 
occupancy, then the presumption would be 
stronger in the case of one who is let in on the 
understanding that he will make waste lands 
cultiiiable which were previously incapable of 
being cultivated. In such a case principles of 
even wider applicability form the support of the 
presumption. Brundavanachandra Horis- 
Chandra Raja y. Ramayya, 26 M.L.J. 600. 
TYABJI and SPEKCEB, JJ. 

Beferences (a) 25 C. 1, E* (5) 23 M. 318, 
ExpL 

(19) 8s, 3, 6, 23, 163, Ibl-'Landwhmisnot 
‘ old waste' — Acquisition of occupancy right — 
Burden of proof, Sree Balusu Bachi SaraYa- 
garodu Barn y. KoYYurl Venkata Raju, 25 
M.L.J. 617 » 21 Ind. Oas. 913. Sec Final 
Part, 1913, Col. 176. 

(19-a) 8s, 3 and 8, ISb—Byoti land when 
becomes private land — Proof— Speeches in 
the Legislative Council — Construction of 
• 8, 186 — Proviso an exception to 8, 8. 

Speeches made in the Legislative Council 
during the passing of the Bill cannot bo looked 
to interpret a section. What the Court has to 
see is “ whether the wording of the section bears 
the interpretation.’' * 

Retrospective enactments must be strictly 
construed. 

Actual conversion of ryoti into private land 
should be proved by very clear and satisfactory 
evidence. The burjfen is on the Zemindar 
to show that the suit lands come within the 
dednitioD of B. 3 of the Estates Land Act as 
forming part of his domain or home-farm lands. 
Once it is shown that the lands were ryoti down 
to a certain date, the efiect of S. 8 of the 
Estates Land Act is that, even if the Zemindar 
subsequently acquired the kudivaram right, that 
would not of itself convert it into private land. 
Neither calling the lands kamattam and leti^ing 
them on terms which negative occupancy right 
with a view to prevent the assertion of such 
eights is sufficient to convert them into private 
land within the meaning of the definition. A 
private land must have that character from 
prior to the Permanent Bettlement except in 
certain oases, 


6.— Afntfms Acts ^ (Continued), 

Act I of 1908 (Madras Estates Land)-9(Cf£f.)* 

The first part of 8. 186 deals with the deter- 
mination of the question whether a particular 
field is ryoti or kamattam where Nothing is 
known about its origin ; if it was originally 
ryoti the rule of evidence contained in the first 
part of B. 166 can have no application, beoause 
that would practically abrogate the principle 
enunciated in B. 8, ols, 1 and 8. The proviso 
to 186 is really an exeeption to B. 8, ol. 3. 
The object of the proviso is to enable the land- 
lord to say that, although the land was ssri, 
he has by his own servants or by hired labour 
cultivated the lands for 12 years preceding 
the Act, and that consequently it should be re- 
garded as his home-farm land. An irrebuttable 
presumption is to be drawn from such a con- 
duct. Zemindar of Ghellapalli v. Rajalapall 
Somayya. 16 M.L.T 676«27 M.L.J. 718« 
U915) M.W.N. 1, 

WALLIS, C J, and SesHAGURI IYBB, j, 

(20) 8, 4 — Scope— Landlord's right to collect 
rent for all land in ryoVs occupation^ 
Amount of rent payable— Intention of 
parties— Basis of calculation— Bent charged 
on extent cultivated prior to Act — Whether 
liable to alteration — Chap, III of the Act, 

• 

B. 4, Madras Estates Land Act, says that 
the landlordlis entitled to collect rent in respect 
of all ryoti land in the occupation of a |ypt. 
Prima facie^ it is so, but if the evidenoe shows 
that it was the intention of the parties that he 
should oollect rent only in respect of the land 
in faot cultivated by ryot, of course, the inten* 
tion of the parties overrides the provisions of 
the Act. This section merely lays down the 
general rule which can be displaced by evidenoe 
as to what the parties meant and intended (Per 
White, C,J.). 

Per Tyabji, J. — S. 4 gives the right to the 
landholder to oollect rent in respect of all the 
ryoti land in the occupation of a ryot. That 
section by itself does not suffice for the 
determination of the total amount of rent that 
has to be collected. The way in which the 
rate of rent is to be calculated is fixed by Chap. 
Ill of the Aot. The provisions of that chapter 
lay down explicitly that the basis on which the 
rate of rent is to be determined is to be 
presumed to be the same as that on which it 
has been recovered by the landlord '*in the 
previous Faslis. 

If the mode in which the amount payable was 
determined in the past was by reference not to 
the extent of all the land in the occupation of 
the tex^ant but the extent of land cultivated, 
there is nothing in the Aot which makes it 
necessary to alter this method of determioing 
the vent payable. Nor does the Aot provide 
that the landholder may exact a higher rent 
from the tenant for the same piece of land, be- 
oauee he is entitled to obtain rent in respect 
of all the land in occupation of the ryot. 
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5.— Af A tfras Acts^{0<mtinmdi * 


kctl of (Maclpas Estatoi Land)—(Ci<2.). 

Rowthen y. Muthu K R. Y. Alagappa Chetty, 

26 M.L.J. 269«{1914) M.W.N 340«22 Ind. 
Oas. 884. ^ 

WHM?B, C.J., and Tyabji, J. 

(21) 8s, 4, 27 ’•^Calculation of rent on the 
cultivated area ^Custom not illegal. 

B, 4 o{ the Estates Land Act mast be re.%d 
subject to the provisions of S. 27 ■ A customary 
condition that the rent for the whole holding in 
any particular fasli should be calculated only 
on the cultivated area Is not against the statu- 
tory provision in B. 4 of the Act, as that section, 
by its opening clause, saves such and similar 
oonditions. A. L* A. R. R. M. Arnnaohellam 
Ohettiar y. Muthayana ThoYao, 26 M.L.J. 
676. 

AtLING and TyABJI, JJ, 

(21-a) B. 6« Bee Nos. 14, 17, 18, 19, supra. 

(22) 8s. 6, 8 — Landlord and tenant— Land- 
lord purchasing tenant's right — No octu- 
pancy right acquired by the landlord— By ot 
in possession acquires such right. 

Where the landlord bought the tenants’ 
interest at a rent sale in 1878, the land oonti. 
nues to be ryoti land under S. 8^ of the Estates 
Land Act, and a person in possession at the 
bime the new Act was passed acquires occu- 
pancy rights under S. 6 of the Act. MarkapptiU 
Reddiav y. Thandava Kone, (1914) M. vV.N. 
798. 

AYIiING and SBSHAGIRI IYER, JJ. 

(28) 8s. 6 (1), 8 (1)— Purchase of tenant's 
interest by landlord for arrears of rent ^ 
Tenant continuing in possession at thi> time 
of the passing of the Act— Tenant whether 
can claim occupancy right and liable to be 
ejected — Right to Kudivaram interest as 
between rival clahnants whether affected by 
8 . 6 ( 1 ). 

Defendants were tenants of the plaintiff, a 
Ziemindar. Plaintiff purchased not only the 
Zjemindari from the former Zemindar out he 
iblso purchased the Kudivaram right in the 
plaint ryoti lands which the former Zemindar 
iiad purchased in rant auction^sale of 1900. 
plaintiff sued for ejecting the defendants as 
purchaser of the Kudivaram right from the 
rent auction-purchaser. Defendants continued 
in possession, at the date of the passing of the 
lot, notwithstanding the auction sale. 

Held% that the defendants in this case were 
ryots in possession of ryoti land not being old 
oqntinued in possession of such land at 
•be commencement o! the Act, and that, there- 
lore* jjWJOording to S. 6 (1) of the Aot^ they 
Stained a permanent right of oooupancy in 
lUob holding and they could not be evicted^ 

The rights to the Kudivaram interest as 
letween rival dlaimants thereto (other than the 
aadldrd who is debarred by S. 8 from claiming 
lalh interest) are not intended to be affeoted 


Act 1 of 1908 (Madras Eilates Land)— (Oid*), 

by S. 6 (1). Bhfvapada Madali y. Fitty 
Thyagaraja Chettiar, 27 M.L J. 665. 
SADASIVA AIYAR and HANNAY. JJ. 

References:— {i9U) M.W.N. 79P; 86 M. 439 

«21 M.L.J. 31 (P, B.), F. 

* 

(24) Ss 6. B {l)-^8. 6 whether retrospective--' 
Meaning of “ final decree ” in S. 3 (7). Raja of 
Yenkatagiri y. Mukku Marasayya, 8 M.L.T. 
268=^7 Ind. Gas. 202^37 M. 1. Bee Final 
Part, 1910, Col. 171. 

(25) Ss, 6,8, 153, 157, 163— Tenant on an in- 
am having no occupancy right— Presumptiq^ 
—Latxd not an * estate' — Eviction of tenant 
in Civil Court — Meaning of ‘ acquire ' in 8,8 
— Meaning of * admitted as ryot ' in 8. 163 
—Non-occupancy ryots of old waste holding 
under expired leases— Bight of landlord- 
jurisdiction of Civil and Revenue Courts* 

Per Miller^ J,—When it is found that a 
tenant has no occupancy right in his holding, 
and the land is not private land, the presump- 
tion is that the occupancy right is in the land- 
holder either by the original grant or by prior 
or subsequent acquisition. It need not be 
shown that the landholder acquired the occu- 
pancy right in some particular way (a). In 
either case the land is not an * estate’ and the 
tenant is liable to eviction in a Civil Court. 

The word ‘acquire’ in the exception to S. 8 
of the Act includes acquisition by surrender or 
abandonment. The meaning of the word should 
not be restricted when the context does not 
compel us to do so (6). 

Per Spencer ^ J, — The proviso to S. 163 of the 
Act has the effect of taking the case of non* 
occupancy ryots holding under an expired lease 
granted before the Act out of the jurisdiction 
of the Collector’s Court, and the landlord can 
enforce his rights against them in the Civil 
Courts. 

B. 153 is not exhaustivei of all possible cases 
of eviction. 

8. 157 is designed to prevent tenants of old 
waste from contracting themselves out of their 
right to remain in possession so long as they 
have not given cause under other provisions of 

the Act to their landholder to eject them (c). 

« 

S. 157 does not nullify the proviso to 8. 153* 
It only prohibits a tenant of old waste being 
elected ‘ as such,’ even if he has signed an agree- 
ment to quit. 

The meaning of admitting a person to the 
possession of ryoti land appears from the expla- 
nation to S. 6 of the Act to mean the aooept- 
anoe by the landholder of any portion of the 
rent fixed for such land. Ponnaaamij) PiilA- 
yachl V. Karoppodayan, 26 M.L. j. 285^^15 

M. L T. 299 «24 Ind. Oas. 217. 

MILLER and SPBNOEB, JJ. 

References : — (a) 24 M.L.J* 402; (1910) M.W. 

N. 556; 6 B. 598 ; 10 B. 112 ; 29 B. 415, R. 
(b) 26 M.L.J* 99, R. (c; 21 M L. J. 403, R. 
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6»^^Madraa Acta^(Oontinuedh 
Rek 1 of 1908 (Madrai Batalea Land)— 

(96) 8$* 6 and 163 — Scope of. 

It is not pocmiasible to out down thjfi ooou- 
panoy rights conferred by S. 6 by inferenoes 
•drawn from.anotber section which deals ex 
clusively witn ejectment suits of non>oQoupa'ricj^ 
ryots. Rajaveiokoti Mathukriahna t, Raju 
CheUy, (1914) M.W.N, 496»>24 Ind. Cas. B65. 
SANKAEAN NAIB and AYLING, JJ. 

(27) S. 8. See Nos. 13. 14, 19-a. 22. 23, 25, 
^ supra, 

(28) 5s. 8. els, (1). (2). (3) and (4), 19, 77 (1) 
and 189 — Landlord purchasing occupancy 

* right prior to the Act — Tenants in posses- 
sion before and at the time of the Act-- 
Suit for reni--Applkahiliiy of 5. 8, cl, 4, 
to such tenants — Suit maintainable in Beve- 
nue Courts only. 

Under S. 8.ol. (3), Madras Estates Land Aot, 
merger of the ocoupanoy right by transfer or 
succession under els. (1) and (2) has not the 
effect of converting ryoti land into private land. 
But under cl. (4), in oases whore such merger 
takes place by transfer for valuable considoration 
before the passing of the Act^ the laodhoider 
has the right of admitting any person tho 
possession of land on terms that may be agreed 
upon between them. 

But tenants who were not let into possession 
after the Aot was passed, but were admittedly 
in possession before and at that time, do not 
come within the provisions of S. 8, ol. 4. 

Therefore a suit for rent against suoh tenants 
by a landholder, who had purchased the kudi- 
varam right before the Aot. can be instituted 
only in Revenue Courts. 

To sueh oases 8. 19 does not, and Ss. 77 (1) 
* and 189 do apply. A, S. F. L. Yr. Veet^appa 
Chatty Y. Hudali, 26 M.L. J. 373 = 24 Ind. Cas. 
376. 

SANKAEAN NaIB. J. 

(29) Ss. 9. 151, 153. See LaNDLOBD AND 
Tenant, No. 30, 16 M.L.T. 442, 

(90) Ss, 11, 151 — Holding for agricultural 
purposes — Using holding jot other purposes-;- 
Effect of contract or custom. Mura Kasiara 
Rowther y. O.F.F. Foulkes. 23 M.L.J. 352= 
l6Tnd. Cas. 220 = (1913)M.W.N. 137 = 37 M. 
432. See Final Parf, 1912, Col. 148. 

(31) S.«19. See No* 28, supra, 

(32) S. 23* See No. 19, supra. 

(33) S. 26 — Effect upon the general law as to 
oonsideration in Contract Aot. See OONTEACT 
act, No, 49, 16 M.L.T. 184. 

(34) B. 27* Bee No. 21, suprh, 

(35) Ss. 80, 40 — Commutation of rent— Dis- 
cretion— Enhancement of rent— Limit of 
enhancement— Not applicable to commuta- 
tion. 

In fixing cash rent in commutation of grain 
i^ent, the Colleotor need not confine himself to 
the considiSTAtions set out in ol. (3) of 8. 40 of 


6.— Madras Acts^lOontinued), 

Aot I of 1908 (Madras Estates Laii4)*4(Otdi}«^ 

The limit prescribed in S. 30, ol. (1) (6) of the 
Estates Land Act for enhancement o|,rent does 
not apply to the commutation of rbnt fixed 
und( r S. 40 of that Act. Challakkutti Udayan 
Y H. H. The Prince of Aroot, 23 Ind. Cas. 984. 
8ADASIVA AIYAB and SESHAGIBI lYEB, 
JJ. 

(36) 8. 40. See No. 36, supra, 

(37) 8, 42— Applicability— Provision in lease 
for enhancement of rent on excess are a found on 
measurement — Collector' sZ order for recovering 
excess rent when necessary, Sivaganfia Bamtii* 
dari v. Chidambaram Ghetty, 14 M.L.T. 386 
= (1913) M.W.N. 926 = 25 M.L J. 641-21 Indw 
Gfls. 656. See Final Part, 1918, Ool. 179. 

(38) 8 . 52. els, 2 and 3 and 8 , 143^5. 148 
applies only to contract for more than one 
year— Road-cess at one anna not claimable 
— Mamool presents, 

Cls. 2 and 3 of S. 52 of the Madras Estates 
Laud Act make it clear that the object of the 
Le gisl ature was that, where there has been a 
cc-nsolidatftd contract for more than a year, 
there: sh ?u!d be no sudden change in the 
relatioubhip of tbe parties and there should ba 
a year of grace ■before the now conditions come 
into lorce. 

Where in a patta the landlord claimed one 
auna as road-ces.s instead of the half anna 
statutorily allowed, it .cannot be considered to 
be part of tbe rent payable by the tenant and 
so must be disallowed. Where it is stipulated 
that tho rent on the land shall be the first 
charge on tbe produce, it cannot be allowed if 
it is meant to take more than what is given to 
the la: dlord by S. 5, cl. (1) of the Aot. 

Where a patta stipulated for some mamool 
presents to be made to the landlord, suoh a 
thing cannot be considered as rent and must ba 
disallowed. Even if it is part of tbe rent and 
so lawfully payable under the contract between 
the landlord and the tenant, it is rendered 
unlawful by 8. 143 of tbe Madras Estates Land 
Aot. Yaddadi Jagannadh Bhupathl DeoGavu 
y. Paddala Appalasamy, (1914) M.W.N» 426 
= 23 Ind. Cas. 576. 

SADASIVA IYER and SESHAGIBI lYEB, JJ. 

(39) 5. 63— Landlord whether hound to 

tender pattah before suing for rent — fixeessr 
ive distraint— Whether can be set aside 
altogether. 

The general principle of the legislation is 
that, in suits for rent, the landlord is not bound 
to tender a pattah before he sues to rboover it, 
But if he wants to adopt the exceptional remedy 
of distraint, in which he takes upon bihaself 
tho functions of the Court, although he has to 
conduct the proceedings with the asBistanee of 
the Revenue Officials, he must have tendered a 
pattah in order that the Revenue Officials may 
have some tangible proof of the landlor^^i 
claim. • 



159 


160 


THE CURRENT INDEX. 1914. 


m, 

5.— Aeta-^{Oontinued ) . 

Act 1 bt i|06 (MaiipaB Estates Land)— {Otd,}. 

A distraint for an excess amount should not 
be avoidedL^together, but must be sustained 
in respec^f the amount lawfully recoverable. 
0. Raghnnath Row Sahib Avl. v.yellamoonji 
0ownd6n, 16 M.L.T. 440 = 27 M.L.J. 697. 

Oldfield and sbshagiri Iyer, jj. 
References . — 10 M. 229 ; 23 M. 268 ; 26 M. 
260 ; 31 M. 22 ; 36 M. 139, J2. 

# 

(40) 5. 63— ^^orm of tender of pattah-^ 
Offer of pattah is not proper tender^ No affixing 
to house but onlp to land allowed. Ramalinga 
Yavaguna Paodia Chinnatambiar v. Micheal, 
(1913) M.W.N. 966-14 M.L.T- 423-25 M.L. 
J. 606—21 Ind. Oas. 587. See Final Part, 
1913, Ool. 180. 

^ (41) S. 65, See No. 16, supra, 

(42) 8, 60, Schedule Part A, Art, 8 — Arrears 
of rent-^Limitaiion-^Time runs from end 
of fasli — Suit for possession’-^Limiiation 
not saved. 

For a suit for arrears of rent under the 
Madras Estates Land Act, limitation begins to 
run from the end of the /nsZi, when, in the 
absence of any contract to the contrary, the 
rent becomes payable. The pendency of a suit 
for possession does not save limitation for the 
rent suit. Bhavaraju Venkata Sobba Rao y. 
Venamala Mallu Dora Garu, 23 Ind. Oas. 
942. 

SANKABAN NAIB and SESHAQIBI lYEB, 
JJ, 

(43) S. 77. See No. 28, supra, 

(44) Ss, 111, 115 — Sale of holding under — 
Failure of landlord to apply to Collector for 
sale within 45 days— Suit to set aside the 
sale— Maintainability in Civil Court, 

A suit for a declaration that the sale of the 
plaintifi’s holding under S 111 of the Madras 
Estates Land Act, was legally void and liable 
to be set aside in oonaequenoe of the landholder’s 
failure to apply to the Collector for sale within 
the period of 45 days prescribed by S. 115, is 
maintainable in a Civil Court. Chidambaram 
Filial V. Hotho Ammal. 15 M.L.T. 340-23 
Ind. Oas. 524. 

Ayling, J. 

References ;-27 M. 94 ; 27 M. 483 ; (1914) 

M.W.N. 56, R. 

(45) S. 115. See No. 44, supra, 

(46) 8s, 131, 189, 213— Smf to set aside sale 
on ground of fraud — Jurisdiction of Civil 
Courts not barred. Goose Moideen Sahib v. 
Xothlalo Chettiar, 14 M.L.T. 523-21 Ind. 
Oas, ^62 -(1914) M.W.N. 66-26 M.£» J. 36. 
8ee Final Part, 1913, Ool. 181. 

(47) S. 148. See No. 38, supra, * 

(48) Bs. 146 (2), 147 (3). See OCCUPANCY, 
6, 16M.L.Ta92. 

^49) B. 147. See No, 48. supra. 


6,—MadraM Acts— (Continued), 

Act I of 1908 (Madras Estatei Land)— (Gfd.)* 

(60) S, 151— Tenant not in possession — Suit 
for joint pobsession or for partition and posses- 
sion of fialf -share — Maintainability in Revenue 
Courts, Bee JURISDICTION OF REVENUE* 
COURTS, No. 1, 26 M.L. J. 436- 

(51) S. 151. * See Nos, 29 and 30, supra, 

(52) B. 153. See Nos, 19, 25. 26, 29, supra, 

(53) 8. 157. See Nos. 19, 25, supra, 

(54) S. 163. See No. 25, supra, 

(65) S, Private land— Determination— » 
On\xs— Evidence. 

S. 185 of the Estates Land Aot enaots rul^s 
to determine whether any particular land is 
private land. The presumption is that it is not, 
and in determining the question the Court is to 
have regard to the local custom and to the 
question whether the land was before the Ist 
day of July 1998 specifically let as privateFland, 
and to any other evidence that may be produced. 
Letting as private land after 1st July 1898 is 
not to be taken into account, Qhintamreddl 
Sanyasi v. Sri Rajasagi Appala Naraiimha 
Raja Garu, (1914) M.W.N. 766. 

Wallis and Ayling, jj. 

(55 a) S. 185. Bee No. 19>a, supra, 

(56) B. 189. See Nos. 28 and 46, supra, 

(57) S, 195Scope—8uit for rent— Pleas 
which could he raised in defence— Duty of 
Collector to adjudicate upon the pleas— Tender 
of pattah whether a necessary precedent to suits 
for rent. Raja of Karvetnagar y. Pandur 
GoYinda Mudali, 14 M.L.T. 535-21 Ind. Oas. 
858-27 M.L.J, 238- See Final Part, 1913, 
Col. 182. 

(58) Ss. 210 and 211 — Suit for rent flue for, 
faslis prior to passing of the Act — 'J^ether 
governed by that Act or by Limitatoin Act, 

Rajah Saheb Meharban i Dlstan Sri Raja 
Row Venkatakumara HahipathI Surya Row 
Bahadur Garu, Raja of Pittapore y. Gani 
Venkatasubba Row, 14 M.L.T. 427 — (1913) 
M.W.N. 989-21 Ind. Oas. 595. See Final 
Part, 1913, Ool. 162. 

(59) S. 211. Bee No, 58, supra, 

(60) 5. 213. Bee No. 46, supra, 

(81) Schedule Part A, Ant. 0—' Ascertainment 
of rent'^ meaning of — Inter-pleader suit 
as to who is entitled to water whether 
suit for ascertainment of renU Limitation 
Act, 1908, 8, 15 — Stay by injunction- 
injunction order set aside — Time, whether 
excluded. 

In order to entitle a landlord, in a suit for 
arrears of rent, to deduct the time taken in 
prosecution of a previous suit between himself 
and the tenant, the suit must be one relating 
to the ascertainment of rent within the mean- 
ing of Art. 8, Part I, of the Madras Estates 
Land Act. 

An interpleader suit by tenant against 
landlord and Government merely to determine 
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6.-~^Madra8 Acta-^{Concluded). 

Act 1 of 1908 (Madras Batatea Land)— (0^.). 

which p»rby is eatitlod to oollbot water-oess 
from tho tenants, is not a suit for ascertain- 
ment of rent within the meaning of Art. 8 
* Part I, of tl^ Estates Land Act. 

A party cannot claim to exclude, under 
S. 15 of the Limitation Act, * 1908, lihe time 
during which no injunction staying a suit 
was in force against him. Doraisami Reddi v. 
Yenkataohallam Pillai, 27 M.L.J. 734=»26 
Ind. Cas. 267. 

^ SESHAQIRI AIYAR and KUMARASAWMY 

Sastai, j.t. 

* References : — 27 M. 143 (P.C.)=*6 Bom. L.R. 
241 = 14 M.L.J. 1 = 8 O W.N. 162 = 31 LA 17 ; 
14 M. 441 (P.B.) = 1 M.L.J 661 ; 27 M. 65 ; 31 
M. 62 = 17 M.L.J. 601=3 M.L.J. 186; Rind. 
Cas. 491=8 M.L.T. 345=34 M. 438 ; 8 Ind. 
Cas.*1091 = 9 M.L.T. 82 = 20 M.L.J. 927 = 
36 M. 438; 29 M. 556=16 M.L.J. 486 = 1 
M.L.T. 315; 20 Ind. O^s. 205; 14 Ind. Cas 
343 = 9 A.L.J. 640 = 84 A. 436, R, 

Act 1 of 1911 (Hindu Transfers and Bequoats). 

St 2 — Retrospective operation of the Act. See 
HINDU LAW (Will), No. 6, 27 M.L J. 681. 

Acts. 

Act XII of 1881 (N.W.P. Kent). 

Daughter succeeding to her father’s holding 
while Rent Act of 1881 was in foroe—Rights 
of daughter’s son. See ACT II OF 1901 (AORA 
Tenancy), No. 4, 23 Ind. Oas. 100. 

Act 111 of 1899 (U.P. Court of Wards). 

(1) Court of Wards Act, Rules made there- 
under — Court of Wards Manual — District 
Officer or Special Manager, poiver of - Grant 
of land for hunircd years for planting a 
grove. 

Held, thit there \s nothing in the Court of 
Wards Aot or in the rules made thereunder 
which are contained in the Court of Wards 
Manual which gives any power to District 
Ofidcers or to a Special Manager to make any 
grant of land out of an estate under the 
management of the Court of Wards for a hun- 
dred years for the planting of a grove. Ram 
Nath V. Raja Bindeshuri Prasad Singh, 17 
0. 01 291. 

KENDAL, J. 0. 

(2) S, iS-l-Property attached by Court of 
Wards inexicution of decree — Whether pro- 
perty of the Ward — Notice^* 

Where the Court of Wards acting on behalf 
of a Ward puts a decree in execution and 
attaches certain property as the property of the 
Ward’s judgment-debtor, and oertain persons 
object to the attachment and bring a suit for 
declaration of their right without giving the 
Court of Wards two months’ notice required by 
B. 48, Act III of 1899 (U.P.) held, that the suit 
does not relate to the person oi;, property of the 
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Act 111 of 1899 (U.P. Court of 

Ward and no notice is necessary, Lai Singh 
y. The Collector of Ettah, 12 A L,l. 485=36 
A, 331. 

Richards, o.j., and Baner.ti, j. ^ 

(3) S, 48 — Notice to sue duly given^ Amend- 
mtnt---No change in cause of action*^ Fresh 
notice* 

^otioe was given to the Collector as Manager 
of the Court of Wards that a suit will be 
brought on a promissory note dated 1909 exe- 
cuted by a Ward named Pokhar Singh. Wheu 
the suit was brought the defence was that the 
note was executed after the estate was taken 
over by the Court of Wards. The plaintiRs. 
thereupon, applied for amendment of the plaint 
so as to enable them to fall back upon a previ- 
ous promissory note of 1907. The application 
was granted. Held that the cause of action as 
set forth in the amendment was sufdoiently 
stated in the notice and the amendment was 
properly allowed and a fresh notioe under S* 48 
of the Court of Wards Aot was not necessary (a). 

The object of 8. 48 is to give the Collector 
time to consider the nature of the olaim 
against the Ward in order that a defence* if 
nece^isary, might be raised, Baldeo Prasad 
y. The ColleclOF of Pilibhit, 12 A.L.J, 1119. 
Richards, c.j., and Tuddall, j. 

Reference : — (a) 38 0. 797, R. 

Act I of 1900 (U.P. MunicipalUies). 

(1) Ss, 2, 9l-'Right of Municipal Board to 
close a drain, 

S. 2 of the Municipalities Act cannot be con- 
strued in such a way as to prevent a Municipal 
Board from exercising for all times the powers 
conferred by S. 91. Where the plaiutill obtain- 
ed a decree from a Civil Court against his neigh- 
bour for maintenance of a drain which discharg- 
ed into the Municipal drain, and the Munici- 
pality ordered the closing of that drain on the 
ground that it was injurious to public health. 
Held that the Municipality was entitled to pass 
the order. Chaull v. The Municipal Board of 
Muzaffarnagar, 12 A.L.J. 1102. 

CHAMIER, J. 

(i) Ss. 87, 152 -‘Permission to repair not 
granted — Appeal against the order disallow- 
ing repairs ‘-Appellate order flnal—Oivil 
suU—Mahitainability of, 

The plaintiS applied to Municipal Board for 
permiBsioii to repair a certain gallery. The 
Board refused to grant permission asked for, 
The plaintiS, thereupon* brought a Civil suit 
claiming a perpetual injunction, restraining the 
Board* from interfering with the repa^irs he 
wanted to make and for damages. 

Held that the only way in which an order of 
a Municipal Board refusing to grant permission 
for repairing a house can be questioned is by 
way of appeal, but he is not entitled to main- 
tain a suit questioning the right of the 
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7, — AciS'^iCofftinu^) , 

JLttt;i dt||90 (ti p. MuiiicipaIities)--(Co?tcld.). 

to refus4 permiesion. Abdal Ramad y. tfunid- 
pal Boa^ Meerut, 12 A.L.J. 445»»36 A. 329. 

, BioIRrds, c.j., and Banerji, j. 

4.(3) S. 91. See No. 1, $upra» 

(4) 8. 452. See No. 2, supra- 

(6) <S. 187. Validity of election cannot be 
questioned by suit. 

The validity of a Municipal election can <pnly 
be questioned by a ‘ petition * presented in ac- 
cordance with the rules made by the Local 
Government under 3. 187 of the Municipalities 
Act, a regular suit will not lie. Muhammad 
Imam ul haq v. Muhammad Ahsau, 21 Ind. 
Cas. 665-12 A.L J. 469 (P.B,). 

Richards, Banerji and Tud- 

BALL, JJ. 

(6) S, 187 (1) (h) — Buies framed by the Local 
Government for regulating Municipal election — 
Vaildity of appeal from decision declaring 
an election invalid Hand Ram y. Chotey 
Lai. 11 A.L.J 945-35 A. 578-21 Tnd- Oas. 
576 (P.B.). See Final Part, 1913. Col. 186. 

Act II of 1901 (Agra Tenancy). 

(1) Exproprietary tenancy — Whether can be 
acquired by adverse possession. ^Seo ADVERSE 
Possession, No. 1, 12 a.l j 93. 

(2) 8, 4, cl, Lease to cut nr ass— Suit for 
arrears of lease money — Jurisdiction — Civil 
and Bevenue Courts. 

The defendant executed a lease in favour of 
the plaintiff, zemindar, to cut and graze grass 
on land belonging to the plaintiff for a period 
of five years. The plaintiff brought this suit 
for recovery of arrears of money in the Court of 
Small Causes. Held that the suit was a suit 
for recovery of rent within the meaning of 
S. 4 (3), Agra Tenancy Act, and the Court of 
Small Causes had no jurisdiction to bear the 
suit. Manchar Lai v. Gauri Rantaln, 12 A. 
L.J. 36-22 Tnd. Gas. 16. 

RYVES. J. 

References :^32 Ai 942 ; 1 A.W.N. 162, D, 

(3) S, 10— Exproprietarp tenant — Contract to 
pay a higher rate of rent — Exproprietor 
cannot contract himself out of his rights. 

Where a proprietor alienates his proprietary 
rights in a zemindary and becomes, under S 10 
of the Agra Tenancy Act, an exproprietary 
tenant with a right of occupancy in his Sir 
land, he cannot contract himself out of such 
rights, A contract, therefore, to pay rent in 
excess of the rent fixed by 8, 10 is contrary to 
law. Prag y. Sltal, 12 A.L.J. 136-36 A. 165 
— 22 Ind. Gas. 965. , 

BrOHARDS. O.J., and BANERJI, J. 

(4) 8» 22 — Succession — Laughter's soru.-- 
Laughter succeednig to her father^ s holdmg 
while Rent Act of 1881 was %n force. 

B, a tenant of a holding under a permanent 
exsd, died while 4he Rent Act of 1881 was in 


7.^N^W.P. Acts--[Contimed), 

Act II of 1901 (Agra Tenanoyl-^fCon^int^ed). 

0 

force, and wAs succeeded by his daughter S 
who died, after the Tenancy Aot of 1901 came 
into operation, leaving a son L : 

* 

Held, that L was entitled to sCiooeed to the 
holding, Deck! Rai v. Musammat Parbatt, 
23 Ind. Cas. 100. 

Richards, c.j., and banerji, j. 

(6) S, 22 — Grove, land let out for — Whether 
given for agricultural purpose—Suit for 
possession in Civil Court— Jurisdiction. * 

Land hold as a grove is not land held for 
agricultural purposes. Where, therefore, latfd 
was given by the Zemindars to plant a grove, 
and the grantees died without leaving any 
heirs who were joint in cultivation with them, 
and their other heirs sued for possession in 
Civil Court, held that the Civil Cour)^ had 
jurisdiction to entortaiv the suit and the pro> 
visions of 8. 22 of the Agra Tenancy Act were 
hot applicable. Habibullah v. Kalyan Dae, 
12 A.L.J. 1080. 

SUNDAR Lad, j. 

References '. — 11 A.L.J, 649; 11 A.L.J. 236, 
F., 55 Ala. 468 (480), R. 

(6) S. 22 — Hindu son adopted in another 
family— Right to succeed his natural brother 
— Occupancy holding* 

Once a Hindu boy is adopted in another 
family, bo ceases to be the lineal descendant of 
bis natural father within the meaning of S* 22 
of the Agra Tenancy Aot. Where, therefore, 
a Hindu, who had been adopted in another 
family, claimed the occupancy holding of his 
natural brother as against the latter’s illegiti* 
mate eon, held that he was not entitled to suo- 
need. Thamraan Bingh y. GalSiogh, 12 A. L. 
J. 1231. » 

Richards, c.j., and tudbadd, j. 

References: — 34 A. 658,; Select Deoisions. 
Board of Revenue, 1904, No. 6, Foil.', 34 A. 414, 
Listd, 

(7) S. 32— Suit for partition of joint Hindu 
family property- Occupancy holding included 
in suit — Effect— Mode of division. See HINDU 
Law (Partition), No. 3. 12 A.L.J. 696 

c 

(8) B, 32— Joint family property including 
occupancy holding — Mode of partitio’n. See 
Hindu Law (Partition). No. 6, 24 Ind. Oas. 
235. 

(9) Ss, 58, 95, 167— Civ, Pro* Code* 1908, 
S. 11 — Specific Belief Act, 8. i2—8uit for 
declaration by land-holder that lease grant- 
ed by his agent was without authority— 
Jurisdiction of Civil or Revenue Court — 
Res judicata. 

Tbe defendant was a non-oocupancy tenant 
under the plaintiff. In 1908 the defendant 
executed a kabuliat aadk the plaintiff’s mokhtear- 
i-am a lease for 10 years. Tbe former was, 
while the latter was not, registered, 
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t.-N. W.P. AcisMContinued), 

Aok II of 1901 <Agra Tenancy)— 

In 1909 the plaintiff aaed, under S. 68 of Act 
II of 1901, to eject the defendant. The defend- 
ant resisted the suit by setting up the ^id lease 
and kabuliat, the execution of both of vvhich 
the plaintiff did not challenge, but said that 
those documents were executed without his 
knowledge and consent and that his niokhtear- 
i-am had no authority to grant a lease or 
accept a kabuliat for ton years* The Assistant 
Oolleotor rejected the lease as unregistered, but 
acting on the kabuliat dismissed the plaintiff's 
suit on the ground that the term of the lease 
had not expired. This decision was upheld by 
the Commissioner on appeal. In lOlil the 
plaintiff sued in the Civil Court for declaration 
that the said lease and kabuliat were null and 
void as having been granted by his mztkh{ear-i‘ 
am without the plaintiff's knowledge, consent 
or authority. In bar of the plaintiff’s suit the 
defendant relied on Ss. 95, 167 of Act II of 1901, 
S. 11 of the Civ. Pro. Code, and S. 42 of the 
Bpeoiffo Relief Act : 

Held, per Raflque, J, (Piggoft J., dissenting), 

(1) that, as the relief now claimed by the 
plaintiff could net be sought in a Revenue 
Court under B. 56 or 95 of the Tenancy Act, it 
could not be said that the plaintifl’a present 
suit was of such a nature as to be exclusively 
within the jurisdiction of a Revenue Court ; 

(2) that the question of the authority of the 
mukhtear i am to grant a ten years' lease 
could not be decided and was not directly 
decided by the Revenue Court (7) ; 

(3) that as the authority of the mukhtear-%- 
am was neither in issue in the Revenue Court 
nor was that Court oompetont to try that 
question, any incidental expression of opinion 
on the point would not operate as res judicata 
and that the suit was, therefore, maintainable! 
Rum Singh y. Rao QlrraJ Singh, 23 Ind. Gas. 
705. 

Rafiq and PiGGOTT, JJ. 

References :^{a) A.W.N. (1901) 49 ; 2 A.L.J. 
334, F. 

(10) S. 96— Lnnd/ord and tenant^ Compro- 
mise to nature of tenancy Binding effect. 

There was a dispute between a eemindar and 
bis tenants as to the nature of the tenancy in 
a certain holding ; the tenancy claimed to bo 
fixed rate tenants while the zemindar asserted 
that they wore occupancy tenants. Proceed- 
ings ^ere taken under S. 96 of the Agra 
Tenancy Act, to ascertain the xeal nature of the 
tenancy. The parties compromised : 

Held^ that the compromise was not illegal. 
It was binding on the successors in-interest of 
zemindar, Babu Keaho Dai y. Ooolar 
Bam, 22 Ind. Cas. 124. 

Richards, cj , and banbbjbb, j , 

B«/«rance;-^8 A.L.J. 618«A.W.N. (1900) 
At 747, 0. 


7,--NlW,P, ActSrr(Contimued), 

Act II of 1901 (Agra Tenaiicy)— 

( 11 ) S, %5-^Proceedings under --ReHt neither^ 
fixed nor agreed upon--Effect of. 

In proceedings under S. 95 of ibl" Tenanpy 
Act, the Court has no power to fix the amoimt 
of rent where no rent bad been fixed or agr^d 
upon. The section only empowers the Court 
to ascertain what the amount of rent payablev 
was. Ram Charan Lai v. Kairmannissa Bibi. 
12AL.J- 1131. 

Richards, c.j., and Tudball, j. 

(12) |S. 95— for declaration that plaintiff 
sole oxupancy tenant — Zemindar no party 
'—Jursidiclian— Civil Court, 

The plaintiffs brought this suit for declaration 
that they are the sole occupancy tenants of the 
land in dispute and that the defendant is not 
joint with them in the 6»id holding. Held, 
that this was a matter in respect of which a 
suit might have been brought under S. 95 
of the Agra Tenancy Act and the Civil Court 
had no jurisdiction to ontertain it, even if the 
zemindar was not a party. Dewan Singh y. 
Randhera, 12 A.L J. 1322. 

Knox, j. 

(13) 8. 95. Beo No. 9, supra, 

(14) Ss. 95 ,*167 — Suit for ejectment of tenant 
from year to year - Dismissed as the tenant 
held under lease — Suit in Civil Court to set 
asiie -'Res judicata. 

Plaintiffs sued the defendant in the Revenue 
Court for ejectment on the ground that Jie was 
Don-oooupancy teiidint from year to year. The 
defendant set up a lease which the plaintiffs 
said was given by their Karinda without any 
authority. The R'jvenue Court went into the 
question and held that the lease was given by 
the Karinda who had authority to do so and 
dismissed the suit. The plaintiffs brought this 
suit in the Civil Court for a declaration that 
the lease w;is given without authority and did 
not bind them. Held, that the Revenue Court 
in a case of ejectment had jurisdiction to go 
into the question of validity or invalidity of the 
lease, that the Court must have regard to the 
substance of the relief and not merely to the 
form of the suit and that the present suit was 
not maintainable. Rani Singh y. QirraJ Singh, 
12 A.LJ, 1262. 

Richards, c j., and Banbrji, j. 

References ;-(1901) A.W.N. 49, A^pr, ; 25 
A. 188, Dist, 

(15) Ss 96 and 167 and Sch, IV, Group Ot 
Item Si -Occupancy tenancy — Death of occu- 
pancy tenant^ Marriage of alleged wife denied 
by th^ landlor*d — Suit by widow for declaration 
of legal status — Jurisdiction of Civil Courts, 
barred. Ram Charitra Ral y Jinsi Ahiria, 11 
A.L.J. 1022 36 A. 48 — 21 Ind. Cas. 859. Bae 
Final Part, 1913, Ool, 191. 

(16) S, 97 (^)--Endorsemeni of document hy 
Revenue Officer ^Effect of ^ Etffisirgfum 

B* 47r 
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Ahts-^{Continmd), 

|f^JLcni^^901 (Agra Tenancy)— (CoHiiwwedj, 

Au instrument endorsed by m BSbnungo or 
Be venue 0£dcer under 97 oi the Agra Tenancy 
Act is tp jbe is valid in all respects as if it had 
been taken to the Hegistration Office and regis- 
tired under the Begistration Act and takes 
efieot from the date on which it was executed. 
An occupancy tenant executed a sub-lease in 
favour of the defendant Khubi Bam but before 
it was registered, another lease was executed by 
him of a pact of that property in favour of the 
plaintif and registered on the same day. A 
few days later he had the former lease endorsed 
by a Kanungo under the provisions of 8. 97, 
Agra Tenancy Act. Held^ that the first lease 
took priority over the second. Danwar Lai 
T. Khub^Ram. 12 A.L.J. 1265. 

CHAMIER and PlGQOTT, JJ. 

(17) S. 167. See Nos. 9, 14 and 15, supra, 

(18) S, 167 and Group A^Suit fcr arrears 
of rent by assignee-- Jurisdiction — Civil 
and Revenue Courts — Second appeal. 

A Civil Court has no jurisdiction to entertain 
a suit for arrears of rent assigned to the plaint- 
iff by certain occupancy tenants to whom it 
is payable. Such a suit is purely and simply 
a suit to recover from the defendant a sum of 
money which is alleged to be due on account 
of the rent of his holding and is a suit of the 
nature contemplated by Sch. IV of the Tenancy 
Act. Under B. 167 of the Act only the 
Revenue Court can lake cognizance of it. 

Such a suit not being cognizable by Court 
of Bmill Causes, 6. 102 of the Code of Civil 
Procedure does not bar a second appeal {a), 
RanhaiRamY. Sukhdeo, 12 A.L.J. 98^22 
Ind. Oas. 337. 

TUDBALL, J. 

References : — (o) 9 A. 249 ; 7 A, 256, Not F. 

(19) S. 177 (e)— Proprietary title — Appeal to 
District Judge-- Jurisdiction — Same pro^ 
prie tar y question raised both in Court of 
first instan>ce and that of Appeal. 

In order than an appeal may lie, under S. 177 
(e) of the Agra Tenancy Act, to the District 
Judge, it is necessary that there should be a 
question of title which was in issue both in the 
Court of first instiinoe and also in the appeal. 
The question need not necessarily be the same 
but must at least have been involved in issue 
as to pro$)rietary title which was raised in the 
Court of first instance. Ramcharan Lai v 
Faizullab, 21 Ind. Cas. 870. 

BICHabDS, C.J., and BANEBJI, J. 

(20) 8. 177 (e ) — Suit for ejectment in Revenue 
Court — Plaintiff denied that def errant 
entitled to possession as proprietor— Ques- 
tion of prcprieiai y tiile —A ppeal. 

The plaintiff sued to eject the defendant in a 
Hevenne Court on the allegation that he (the 
plaintiff) was the occupancy tenant of the plot 
in nitefttlon and the defendant was bis sub-ten- 
Hitt. Iba deterddnt pleaded that be was in 


7.—N\W.P, Acts— (Continued). 

Act 11 of 1901 (Agra Tenancy)— (Coafinued). 

possession cot'^as a liub:teoant of the plaintiff 
but was himself a proprietor and the plot was 
his KhuUkasht. 

Held, that the plaintiff, although not deny- 
ing that the defendant was a oo-sharer, denied 
that he Vvas ent'illed to possessioa as proprietor, 
and a question of proprietary title was in issue 
in the case within the meaning of 8. 177 (e) of 
the Agra Tenancy Act, and an appeal lay to 
the District Judge and not to fhe Commis- 
sioner. Bindesr) Pandi v. Gokul, 12 A.L.J. 
251*36 A. 183*22 Ind. Oas. 964 (P.B.). 

BfCHABDS, C.J., BANEBJI and BYVEB, 
JJ. 

References:— 2 A.L J. 176, R. ; 35 A. 521 « 
11 A,L.J. 812, Overruled, 

(21) S, 177, Sch,. Group B -Valuatiqp, of 
suit— Appeal — Suits Valuation Act. 8. 8 — 
Landlord and tenant — Rent payable — Court 
Fees Act amended by Act VI of 1906, 8. 7, 
cL XI (cc) — Value for the purpose of Cotert 
fee. 

A suit by a landlord for recovery of immove- 
able property from a tenant has to be valued 
at the rent payable for the year next before the 
date of presenting the plaint, and the valuation 
for purposes of jurisdiction is the same as for 
the purpose of Court- fee (8, 8, Suita Valuation 
Act). 

Where a landlord sued an exproprietary 
tenant for ejectment and valued the suit at 
I Bs. ^4, the rent payable for the year preceding 
the suit, held that the suit was correctly valued 
^ and the valuation being less than Bs. 100 no 
appeal lay from the order of the Assistant 
Collector. Nandan Singh y. Deb Dini, 12 A« 
L J. 933 

SUNDAB LaIj, j. 

References lb A. 63 ; 16 A. 363 ; 6 A.L.J. 
905, R, 

(22) S, 180 — Question of jurisdiction — Second 
appeal to District Judge, 

A second appeal lies in a suit of the kind 
mentioned in 8. 180 of the Tenancy Act, to the 
District Judge, in which a question of jurisdic- 
tion had been decided at ftny time. Kesho 
Dai y. Murat Pandey, 12 A.L.J. 367 » 23 Ind. 
Cas. 820. 

RYVES, J. 

References Unreported B. A. No. 613 of 
1908, and Unreported 8*A. No. 78 of 1910, B. 

(23) S. l^i—Le.mbardar— Rights of— Suit for 
ejectment of tenant by— Other co-sharers, 
not joined, 

A lambardar in a lambardari village can 
manintain a suit for ejectment of a tenant 
without joining all the co- sharers as parties. 

It is extremely improbable that 8. 194 of the 
Tenancy Act wAs intended to apply to the ottse 
of a lambardari village (d). ' 
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7 .— /4c/d-(Oon^int«<i), 

Act II of 1901 (A<ra Tenancy) --(Con^mufcZ). 

Bights of lambaCilars in a fambardari village 
diBOUssed. 0olzari Mai v. Jai RaiUt 12 A.L. 
J, 606«36 a. 441 « 24 Ind, Oas, 178 (P.*B.). 

• RlOHARDg, 0. J., BaNERJI and TUDBALL, 
.IJ. 

Befirence (a) 84 A, 98, B. * * 

(24) S. 194— for ejectment of non-occu- 
pancy tenant — Joint Kkata of co-sAarers— Lam* 
bardar alone cannot sue. Gulzari Mai. v. 
^Iram, 11 A.L* J. 742^21 Ind. Gas. 38. See 
Final Part, 1913, Col. 191. 

(25) 8e* 196 and 1^1 ^Landlord and tenant^ 
Suit for ejectment — Jurisdiction-^Defend- 
ant an agricultural tenant-^ Civil Court — 
Denial of tenancy^ 

An agrioultural lease can only be determined 
by theb lessor taking proceedings under the 
Tenancy Aot. A mere denial of his lessor’s 
title by the lessee does not determine the lease 
80 as to make the lessee a trespasser. A Civil 
Court has no jurisdiction to eject an agricul- 
tural tenant as a trespasser. 

The provisions of S. 196 of the Tenancy Act 
apply to suits in which an appeal lies in any 
event to the District Judge or High Court, 
whether they be instituted in the first instance 
in the Civil Court or the Bovenue Court, 
Where a suit for ejectment of a tenant was 
filed in the Civil Court dismissed by that Court 
on the ground that it had no jurisdiotion, held 
that the provisions of S. 196 of the Agra Tenancy 
Act did act apply. Beohu Sahu v. Naodram 
Das, 12 A. L. J. 902^24 Ind. Cas. 700. 
PIGQOTT, J. 

. References : — 3 A. L. J. 226i F. ; 2 A.L. J. 
119, Doubtedt 

(26) S. 197. See No. 25, supr%. 

(27) S, 199 -'Jurisdiction — Appeal— Question 
of proprietary right— ‘Plaintiff claiming. to be on 
occupancy tenant— Defendant claiming the land 

as his khudkast. Udlt Tewarl v. Bilhari Paode, 
a A. L. J. 812^35 A. 521 »2l Ind. Gas. 460. 
See Final Part, 1913, Col. 192. 

(28) Group C, No, 32 — Suit for possession of 
fixed rate tenancy r Zemindar ^ a defendant 
—Relief, possession of tenancy— Juris iiC’ 
tion, • 

A suit by a tenant against the zemindar for 
possession of a fixed rate tenancy and mesne 
profits, on the ground that he is the reversion- 
ary heir of the last tenant and is entitled to 
poBBession without being obstilioted by the 
temindar, is a suit under Group 0, No. 82, 
Boh. IV of the Tenancy Act, and is cognizable 
the Bevenue Court and must be brought 
within sis years of dispossession. 

The test is to ascertain what in substance and 
reality is the relief sought ; if that relief can 
^ obtaitted on a properly worded plaint present- 
td toe BQTenue Oonrti then the jiirisdiotion of 


7,^N,W.P. AcU—lOontin 

lot II of 190i (Affra Tenaneir)— (Condtf^d). 

the Civil OoUt i# barred. Badri Kasaudhan 
V. Sarju Miser, 12 A. L. J. 29e36 A. 55«22 
lod. Cas. 66S« 

Byvbs and PIGCOTT, JJ, 

(29) Ch, X — Rent-free groves— Suit for re- 
s umption— Jurisdiction . 

The predeoessors-in* title of the plaintiff had 
made a rent free grant of a grove in favour of 
the defendants. The plaintiff sued in the 
Bevenue Court for assessment of rent on the 
grove, and the Court dismissed the suit on the 
ground that it was not cognizable by it. The 
plaintiff thereupon sued in the Civil Court and, 
on aiipeal, the District Judge dismissed the 
suit on the ground that the Civil Court had no 
jurisdiction. 

Held, that the suit lay in the Civil Court. 
President, Kayastha Pathehala y. Bheo 
Balak, 12 A.L.J. 449=^24 Ind, Cas. 98. 

KNOX, J. 

Reference • — 11 A L.J. 236, F. 

(30) 3oh. IV, Group C, Item 34. See No. 15, 
supra, 

ket HI of 1901 (U. P. Land ReYenne). 

(U S'. 32 (ft)— fcLand held revenue free by the 
Government— Part of the revenue paying 
mahal, 

8. 32, cl, (d) of the land Bevenue Act con- 
templates oases where, in the same Mahal, there 
may be persons holding laud revenue free and 
yet the land so held may from part of , the 
Mahal* Where the Government holds certain 
land revenue free in a revenue pa^'ing Mahal, 
the land so held by the Government does not 
cease to be a part of the Mahal. Abdoi Rahim 
Khan v. Ahmad Khan, 12 A.L J. 303 =-86 A. 
231, 

Byvbs and PiGQOTT, JJ. 

(2) S. 36 —Proceedings under— Applicability 
of O. XXXII, r. 7, Civ. Pro. Code — Compromise 
without Court’s permission— Begietration. See 
GIV. PRO. CODE (1908), No. 395, 12 A.L.J. 
998. 

(3) Ss. 107, 110, 111 and 112— Perfect parti- 
tion — Hindu loxdow in possession %n lieu of 
maintenance — Whether a co-sharer — Cannot 
claim perfect partition, KaliashI Kunwar y, 
Badri Prasad, 11 A.L.J. 649»=2i lad. Oaa. 49 
«35 A. 546. Bee Final Part, 1913, Col. i;^3. 

(4) Ss, 107, 111— Joint Hindu family — 
Widow in possession in lieu of maintenance — 
Widow recorded as co- sharer mtrely for her 
consolation— Widow* a right to claim partition 
Pema y. J at Kunwar, 36 A, 527» ii* A*L.J. 
6d3»21 Jud. Cas. 449. Bee Final Fart, 1913, 
Col. 193. 

(5) JB. UO. See No. 8, supra, 

(0) 3s. no. Ill and 2J3 {k) -Suit bp tenant 
for declaration that he was proprietor of 
certain.plots from which he was sought to b$ 
ejected -Applicabslity, ^ < 
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Act I|f af 1991 (U.P. Land ReyeaQe)-(C£d.). 

The pcoviaions of S. 2S3 {k} 6t the Land 
Eevenue Apt apply on]y to the case of recorded 
po-aharera ^ho are parties to the partition 
proceedings, or who should have been made 
parties thereto and whose claims could be heard 
under 8s. Ill and 112 of the Act. Where the 
plaintiffs were recorded as tenants of certain 
plots in a village which had been the subject of 
partition and were not parties to partition pro- 
oeediogs and in a suit for ejectment filed b^ the 
GO- sharer to whom their plots were allotted they 
set up their proprietary rights and were referred 
to Oivil Court and filed a suit for declaration of 
their rights, hdd that the suit was cot barred by 
the provisions of S. 233 ik) of the Laud Revenue 
Act. Bhambha v. Chetram, 12 A.L.J. 1017. 

SUNDAR LAL, J. 

References : -28 A. 432 ; 4 A.L. J. 66*2, R. ; 
Unreported S.A. 211 of 1912, D. 

(7) S. Wl-- Jarisdiclion — Tide of objections 
relathig fo, raised in the course of partition 
in a Revenue Court— Civil Courts to satisfy 
themselves if the conditions and qualifica- 
tions annexed to grant of jurisdiction com- 
plied with. 

When a Sbacute confers jurisdiction upon a 
tribunal of limited authority and statutory 
origin, the conditions and qualifications annex- 
ed to the grant must be strictly complied with. 

Held, that Civil Courts are invested with 
jurisdiction of a two-fold character in respect 
of objections relating to title which have been 
put forward in the Revenue Court within the 
time specified in the proclamation. In the 
case specified in ols. (u) and (6) of sub 8. 1 of 
8. Ill of the Land Revenue Act, the jurisdiction 
conferred is original. 

In oases under cl. (a) there is no rule of 
limitatioQ other than tiiat which would apply 
under the ordinary law relating to oivil suits. 

lu oases under ol. (6) the jurisdiction must 
be invoked within the period of 3 months from 
the date upon which the objector is referred to 
the Civil Court. In oases under ol. («) the Civil 
Oourt has an appellate jurisdiction only. 

Held further^ that the jurisdiction being con- 
ferred on the Civil Oourt by Statute and not 
by the Revenue Oourt order, the Civil Courts 
wheu^their jurisdiotiou is invoked must satisfy 
themselves that all the conditions and qualifi- 
oations annexed to the grant of jurisdiction 
have been strictly complied with. Mukhtar 
Ahmed y. Baratl Lai, 17 0.0. 224. 

LtKDBAY and STUART, J. OS. 

{»5. 11 1 — Revenue Court referred iHe plaxnU 
if! to Civil Court-^Suit accordingly filed within 
the timeallowed^Suhsequently withdrawn^ with 
ptfrmiesi&n tobrii/m a fresh suit— Fresh suit 
filed after the time fixed by the Revenue Oourt 

Second emt a contmuame of the firet ewit— 
fernkr rfkd purchaaer-^leidkility t>h$ f$rmer. 


7,—N.W,P. Acts— (Continued), 

Act 111 of 190i (U.P. Land Revenoe)— (Cfd.). 

Randhir Singh y. Bhagwan Das, 11 A.L. J. 746 
::^35 A. 541=«2I Ind. Gas. 654. Bee Final 
Part. 1913. Col. 196. 

(9) 8. 111. See Nos. 3, 4 andjp, supra, * 

(10) Ss. Ill, li.2— Order of Assistant Collec- 
tor' referf*ing partus to Civil Court— Not a 
decree— Ro appeal. 

An order of an Assistant Collector referring 
the parties to the Civil Court is not a decree 
within the meaning of sub-S. 8 of S. Ill o| 
the U.P. Land Revenue Act, and bonce no 
appeal lies to the District Judge from such an 
order. Babu Ram Dube v, Ramjas Dnhe, 
23 Ind. Gas. 656. 

RAFIQUE and PlGCOTT, JJ. 

(11) Ss. Ill, Partition proceeding ^pre- 
paration of— Objection as to land held in 
severalty — Proprietary title — Ajfpeal — 
Jurisdiction, 

A more claim to hold oertaiu laud in a 
mahal in severalty is not an objection raising a 
questiou ol title, such as requires to be dealt 
with under 8 111 of the Laud Revenue Act (a). 

Where, in a partition proceeding, an Assistant 
Collector orders a particular land, claimed by 
the objector as held by him in severalty, to be 
allotted to him, an appeal lies to the Collector 
and not to the District Judge, the question 
being one appertaining to the preparation of 
partition proceeding. Hand Ram v. Brahm 
Khayal, 22 Ind. Gas. 949. 

RYVES and PloaOTT, JJ. 

Reference:— 6 Ind. Gas. 833 = 32 A. 623 = 7 
A.L.J. 563, R. 

(12| Ss. Ill, 114 — Jurisdiction of Civil and 
Revenue Courts— Coxnpromise, petition of, 
filed in mutation proceedings— Estoppel- 
Mutation proceedings^ whether evidence of 
title— Consent to entry of one^s name in 
revenue papers, effect of — Admission, gra- 
tuitous, Withdrarval of— Revenue Court's 
decision on questions of title raised in 
partition proceedings bars Civil Court from 
re-opening thof^e questions — Procedure, 
•proper, not adopted by Revenue Court in 
deciding Utular questions, effect of ‘^Objec- 
tion to partition filed beyond tims fixed by 
Revenue Court whether efitertainable, if 
partition not yet granted— Po/rtition, com- 
plete, effect of— Appeal from order of 
Revenue Court disallowing objection to 
partition on ground of opposite parly being 
recorded co-sharer, forum of. 

Where, in a*mutabion prooeediug, the parties 
had filed a petition of compromise whereby the 
plainiifis agreed to the substitution of the 
defendants' names in respeot of a certain pro- 
perty : 

Et,ld, that the petition did not estop the 
plaintiffs from subsequently suing the defend- 
I ants for recovery of pdseeesion of the property, 
, beoausp it di^ not purport to convex liij title 
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to the defendants oe to induoe them to alter 
their position on the strength of the mi^tation 
proceeding (a). 

* There might be a withdrawal of any gratul- 
tons admission, unless there is some obligation 
not to withdraw it, and a mere consent to the 
entrj of the name of another in the revenue 
papers does not create any such obligation (6). 

A Revenue Court being competent under 

111 of the U. P. Land Revenue Act to decide 
a question of title raised in the course of a parti- 
tion proceeding, its decision upon such question. 
oiD(*beoomiog final, operates as a bar to the re- 
opening of the same matter in the Oivil Court. 
The mere fact that the Revenue Court did not 
adopt the procedure, as laid down in the said 
section, does not detraot from its value as a 
deoieioji of a competent Court /c). 

A Revenue Court acting under 3. 114 of the 
U. P. Land Revenue Act is not precluded from 
dealing with an objection filed beyond the time 
fixed by it for filing objections, if it has not up 
to that time taken any action under that 
section (d). 

A complete partition has the effect in law of 
vesting title in the patty in whose favour parti- 
tion has been carried out, and a Civil Court 
has no jurisdiction to go behind it {e). 

Where a Revenue Court disallowed an objec- 
tion raising a question of title merely on the 
ground that the opposite party was a recorded 
oo-sharer in possession. 

Heldf that the order was appealable to the 
District Judge or to the Judioial Commissioner, 
although it did not specifically deal with the 
question of title in the right spirit (/). Kali 
Pershad y Thakup Del, 23 Ind. Cas. 965. 
KANHAIYA LAL, A.J.C. 

Refereficesi — (n) 26 0. 81 = 25 I. A. 161 = 2 
C.W.N. 737, R. (b) 2 A.L J. 225 ; 1 Ind. Cas. 
166 = 12 O.G. 288= 13*0. W.N, 274 (P.C.) = U 
Bom.L.R. 69 = 6 A.L.J. 100 = 9 C.L.J. 151 = 5 

M. L.T. 167 = 31 A. 73 = 19 M.L.J. 123 = 36 1 
A. 38, B. (c) 29 A. 604 = 4 A.L J. 578 = A.W. 

N. (1907) 196 ; 1 Ind. Cas. 696 = 31 A. 4l = A. 
W.N. (1908) 274, B. (d) 18 A. 210 = A.W N. 
(1896) 30. B.; (c) 9 O.Q. 76 ; 11 Ind. Cas. 531 = 
14 O.C. 163, B. (/) 4 O. 0. 289. B. 

(13) S. >12. See Nos. 3 and 10. supra, 

(14) B. 114, See Nos. 11 and 1*2, supra, 

(15) S. 233 (fc) — Partition — Application for 
partition — Subsequent suit in Cwil Court 
for joint possession of certain^ plots— 'Juris- 
diction— Civil Court barred from apportion- 
ing lands to share-holders pending partition 
in Revenue Court, 

Once an application lor partition has been 
instituted before a Revenue Court, the ap- 
portionment of the various lands of the mahal 
amongst different oo- sharers becomes a matter 
peculiarly within the jurisdiction of that Court; 
^tnd a suit in the Oivil Court, for jotnt possession 


or declaration of joint possession of particular 
plots of land, on the allegation that certain 
00 ' sharers have wrongfully secured possession 
in severalty of those plots, is barred by S. 233 
{k) of the Land Revenue Aot. Ganesh Tewarl 
Y. Salik Pande, 12 A.L. J. 949. 

PIGGOTT, J. 

R^erence 29 A, 604, B. 

(16) 8, 233, cl. {k)— Partition of mahal ’-Juris- 
diction of Civil and Revenue Courts— Suits 
for declaration that vlainiifi is entitled to 
land allotted to defendants in partition — 
Civil Court, power of, to rectify errors in 
partition by Revenue Court — Revenue 
Court y order of, referring object or in 
partition proceedings to Civil Courts effect 
of — Second appeal, fresh case set up^ 
enter tainability of ^Practice— Pleadings, 

A suit for possession, by a declaration that 
the plaintiff is entitled to a portion of the land 
wrongly allotted to the defendants in partition 
by the Revenue Court, docs not lie in the Civil 
Court, in view of the exclusive provisions of 
8. 233 tk) of the U.P. Land Revenue Aot. It is 
clearly a matter relating to the partition of a 
mahal, for th^ plaintiff’s claim cannot be 
decreed without affecting the partition come to 
by the Revenue Court (a). 

When, on an objection being raised in a par- 
tition proceeding, the Revenue Court referred 
the objector to the Oivil Court for his relief: 

Eeldy that it could not be argued therefrom 
that the partition was made subject to tbe deoi- 
tioD of the Civil Court upon tbe point objected 
to (6). 

A case not set up in the Courts below cannot 
bo allowed to be raised in second appeal. 
Sonwal Singh y. Bhikhari, 23 Ind. Cas. 860. 
Lindsay, j. c. 

References:— (a) 11 Ind. Cas. 531 = 14 0.0. 
153 ; 9 Ind. Cas. 475= 8 A.L. J. 244* 33 A. 440 : 
1 Ind. Cas. 696 = A.W,N. (1908) 274 = 31 a: 41 
B. (6) 1 Ind. Cas. 166 = 12 0.0. 288 = 18 O.W. 
N.271 (P.C.) '=11 Bom. L.R. 69 = 6 A.L J, 
100 = 9 C.L.J. 161 = 5 M.L.T. 167 = 31 A. 73 = 
19 M.L.J. 123, D, 

(17) 6’. 233 (k)— Plots wrongly entered in 
Khasra — Mistake not known— Suit institut- 
ed on discovery of mistake— Estoppel,^ 

In a perfect partition of a village, two Mahals 
D and G were prepared and D was assigned to 
plaintiffs. Certain plots which were subse- 
quently numbered as 981 belonging to Mahal 
D and 797 belonging to Mahal Q were marked 
in the Map in the right places, but by some 
mistake in the Khasra 797 was shown as being 
in D and 981 in G, The parties were not aware 
of the mistake. The plaintiff afterwards ob- 
tained a proprietary right to a part of Mahal G. 
R, a co-sharer, in the Mahal, applied for parti** 
tion of Mahal G and made the plaintiff a party! 
The Revenue Court made a division of the 
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Mahal on the basis of the entries in the Ehasra 
and assigned 981 to the defendant. The 
defendant took proceedings against the tenants 
of 981 whereupon the mistake was disoovered. 
The plaintiff thereupon brought the present suit 
for declaration that No. 981 belonged to his 
Mahal and that the proceedings instituted by 
B did not affect his rights. Held that, on the 
application of R, the Revenue Court ^ad no 
jurisdiction to partition any property situate in 
the Mahal other than the one for the partition 
of which an application was made. It had, 
therefore, no jurisdiction to divide the property 
situate in Mahal D and the present suit was 
not barred by S. 233 (fe) of the Land Revenue 
Act (a). 

Held also, that the plaintiff was not estopped 
from setting up his right in the present case. 

Dharam Singh v. Ram Dial Singh, 12 A.L.J. 
1126. 

BUNDER LAL, J. 

References: -(a) S A.L.J. 244; (1900) A.W. 
N. 11, B. 

(18) S. 233 (fe) — Partition of mahal-- Objec- 
tions overruled-- Subsequent proceedings in 
Revenue Court for fixing of r^nt — Proprietary 
title set uv—Agra Tenancy Act (II of 1901), 
S* l^^-’Revenue Court's actions under. Rasal 
V. Maha Ram, 11 A.L.J. 686-21 Ind. Cas. 
229. See Final Part, 1913, Ool. 196. 

(19) 8. 233 (fc)— Partition proceeding*? — 
Order by Revenue Court to file a suit—Givil 
Court seized of the case. See JURISDICTION 
OP CiVID AND REVENUE COURTS, No. 4. 12 
A.L.J. 989. 

(20) S- 233 (fe). See No. 6, supra. 

Act 11 of 1903 (Bundelkband Land Aliena 
tlon). * 

jS. 9— Suit for foreclosure — Defendants' 
plea that they are members of agricultural 

^ tribe — Reference to Collector — Collector's 
finding that defendants not members of | 
agricultural tiibe—Case returned to Civil 
Court — Power of that Court. 

Where, in a suit for foreclosure on a mort- 
gage, the defendants pleaded that they were 
membecs of an agricultural tribe, and the 
Court, after passing the preliminary decree and 
on an application for a decree absolute, refer- 
red the case to the Collector under S. 9 (3) of 
the Bundelkband Land Alienation Act, and the 
Collector dealt with the case of one set of 
defendants and returned the case of the other 
sets of clefendants to the Civil Court as he was 
of opinion that they were not members of an 
agnoultural tribe, held that the Civil Court 
hud no option but to continue the prooe|^iogs 
before it, independently of the provisions of the 
Bundelkband Land Alienation Act, and to pass 
a deoree absoiuiie. Oobind Rao v. Karota 
graiad, ll A L.J. 603-36 A. 376. 

RAPKj and PIGOOTT. JJ. 


S.-^Oudh Act$, 

Act XXYI of 1668 (Oudh Sob-Settleueiit). 

(1) Rr. 2, 10. See UNDBR^PROPRIETARY 
Rights, No. l, 22 Ind. Cas, 126. 

Act 1 of 1869 (Oadh Estates), , 

(l) Jjist Nfl, 6 — Award and relinquishment ^ 
construction of — Performance of one-S part 
under arrangement made impossible, effect 
o/— Status quoante*— of name of only 
one of two brothers, effect of ^ Hindu Law 
--Joint family partition — Separation gf 
Hindu father from sons remaining joint, 
unusual— Objection as to right to sue as sole 
plaintiff, not by interested but by unintetesU 
ed defendants, effect of —Interest— Penfftliy , 

An award stated that A and B both were 
owners of equal shares, that B was to remain 
in possession of the whole property apd collect 
rents but pay a certain sum to A as profits. 
Subsequently, by a deed A relinquished to B, 
every right except that to the sum of profits. 
It was, therefore, contended that A surrendered 
his title to the property : 

Held, that, putting the award and the relin- 
quishment at their highest, A at most oonsent- 
ed to limit his claim to that particular sum 
in respect of profits and also not to alienate his 
share so long as be was paid that sum. 

A person, who, by his own action, makes it 
impossible for himself to carry out his part 
under an arrangement, must allow the other 
person bound by it to return to the state of 
affairs existing before it. 

Where the name of only A out of the two 
brothers, A and B, appeared in List No. 6 of 
grantees under Act I of 1869, while the names 
of both of them were all along recorded in the 
khewat ae owners of equal shares : 

Held, that the omission of A’s name in the 
list proved merely that p’s name was entered 
in his capacity as managing member of the 
family, and did not affect A’s right. 

The separation of a Hindu father while 
leaving bis sons united is a most unusual 
thing. 

When the right of a plv^intiff to sue alone was 
not questioned by those defendants who had 
an interest in the subject-matter of* the suit, 
but by those subsequently found as having no 
interest in it. 

Held, that such an objection, as coming 
from persons not in a position to plead it, must 
be disregardeh [a). Interest at an enhanced 
of rate Re. 1 per cent, per mensem is penal (6). 
Chhote Lai y. Badir Singh, 22 Ind. Cas. 129. 
SABONADIBRB and KANHAIYA LAL, 
A.J.CS. 

References (a) 11 Ind. Cas. 676-14 0«0. 
170, D. (6) 34 C. 160-4 A.L.J. 109-11 O.W- 
N. 249-6 O.L.J. 106-17 M.L.J. 48-9 Bom. 

L. R. 804«9M,L.T, 76-84 I, A, 9, JF. 
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8,-^Oudh Acts^iCtsntmuid), 

Aot 1 of 1869 (Oadh Muiakiw) ^{Concluded)* 

(2) Sfi. 8. 10 — Presumption under 8» 10, 
applicability of tto non talukdari property '--Oudh 
Estates Act, S, S^Family custom appahaining 
to a Talukdar^ relevancy of, with reference to 
non-talukdari property — Local custom and 
family tisage, difference between- Yaoiii All 
Khan (Babu) v. Muvtuxa Husain Khan (Baba), 
16 0 0. 290 = 22 Ind, Gas. 677. See Final Parib, 
1913, Col, 200. 

(3) S. 10. See No. 2, supra, 

* (4) S. 14 — “ Estate,'*' definition of— Property 
transferred under 8,1^ of the Oudh Estates AcU 
whether to be deemed an ^'Estate" in the hands 
of the transferee, Asghari Khanara y. Raj Bibi, 

16 b.C. 277 = 22 Ind. Oaa. 267. See Pinal Part. 
1913, Col. 200. 

Aot XYlll of 1876 (Oudh Lavs). 

(1) *S. 3. Bee MAHOMEDAN LAW (GIFTS), 
No. 3, 17 0.0. 60. 

(2) 8, 9—Retat%onshAp, meaning of. 

Held, that the relationship oontemplated in 
8. 9 of the Oudh Laws Aot is a legitimate 
relationship. Dupga v. Man, 17 0.0. 250. 
Kendall, a.j.c. 

(8) S, 9, cl, (2) — Pre-emption, right of— 
8harer in the mahal being related to the 
vendor, preferential right of, over sharer 
not so related. 

Where certain lands held in under proprie- 
tary tenure situate in a village consisting of 
only one Mahal within the meaning of S. 9 
of Aot XVIII of 1876 were sold to persona who 
owned a proprietary share in the village but 
not related to the vendors, and a suit for pre- 
emption was instituted by the appellants who 
also owned a proprietary share in the village 
and were also related to the vendors, held, that 
the appellants could claim pre-emption as 
oo-sharers in the Mjkhal under cl. (2) and as 
they were related to the vendors while the ven- 
dees were not related to the vendors, the appeL 
lants had a right preferential to that pcsseseed 
by the vendees. Bakkha Singh v. Gaya Din 
Singh, 17 0.0. 339. 

Stuabt, j.o. 

(4) Sb. 9, 13— Transfer in lieu of dower— 
Right pf pre-emption when arises. See PRE- 
EMPTION, No, 4, 21 Ind. Oas. 60, 

(6) S. 10— Sale clothed as mortgage— Right 
of pre-emption. See EVIDENCE Act, No. 63, 
21 lad. Oas. 69. 

(5.a) S. 10. See PRE BM-yTlON, No, 28-6, 

17 0.0. 379. 

(6) S. 13. See No. 4, supra, 

(7) 8. lb— ‘Pre-emption detree— Order dismiss* 
ing pre-emption suit for nonpayment of 
purchase-money within time, appealable as 
decree— Revision against such order, appli- 
cation for, not entertainable by second appel- 
late Qmri —Frope r OourU, 

12 


8,—OudhActa-ri(€ohUnued), # ^ 

Act XVlll of 1870 (tedh laim)^(ConoktdMh 

A decree, in so far as it deolares that in 
default of payment of the amount specified 
therein the suit shall stand dismissed with oostS 
becomes a decree for dismissal on the happeb* 
ing of such default. 

Hence such an order of dismissal is appeal* 
able as a decree to the ptoper Court and an 
application in revision against it cannot be 
ent^tained by the second appellate Court. 
Bhola Y Bheo Darshan Bingb, 24 Ind. Oas. 
109. 

Lindsay, j.o. 

References 21 Ind. Oas. 193 = 17 0.0. 14, F, 

(8) 8. 15— Order dismissing pre-emption suit 
for non-payment of purobase-money within 
time— Whether appealable as a decree. Bee OlY. 
PRO. CODE (1908), No. 5, 21 Ind. Oas. 193. 

(9; S. 59 — Pre-emptors and vendee both 
occupying position of a co-sharer — Efieot. Bee 
Pre-emption, no. 23, 17 0.0. 242. 

Aot XXll of 1886 (Oudh Rent). 

(1) Occupancy tenant's right to plant trees— 
Planting trees without permission of the land- 
lord, Mohamed AH Khan v. Lalta Bingh, 
16 O.G. 341=21 Ind. Oas. 744. Bee Final 
Part, 1913, Cci. 202, 

(2) Trees, immoveable property for purposes 
of Oudh Rent Act— Oudh Rent Act interpreta- 
tion of the provisions of— General Clauses Act 
\x of 1&91), application of, to the Oudh Rent 
Act. Bbee Bakhsh Singh y. Husammat 
Umeda, 16 0.0. 346 = 22 Ind. Oas. 605, See 
Final Part, 19X3, Ool. 202. 

(3) Ss, 2, cl. (6), 124 O. 124-D— ^'Portion of 
the produce of land,'* meaning of— Land- 
lord's remedy against tenant failing to 
cultivate holding held on rent payable 

*> in kind— Rent Act, 8s, 124-0 and 124-1), 
applicability of. 

Held, that the words “portion of the produce 
of land” in the definition of rent as given in 
S. 2, ol. 5, Oudh Rent Aot, mean a portion of 
what the land has actually produced and not a 
portion of what it might have produced. They 
cannot be held to be a portion of the prpduoe 
whioh ought to have been grown upon the field. 

Where a tenant deliberately omits to oultivate 
a holding the rent of which is payable in kind, 
DO arrears of rent can be held to exist and the 
landlord's remedy is to sue in the proper Court 
for damages for breach of the contract whioh 
suoh a tenant is implied to have made to 
cultivate the holding as well as his capacities 
and resources permit. 

Beifd, further, that Ss. 124-0 and 124-1) apply 
only when the suit has been instituted in a 
wrong Court and not when the plaintiff has 
shed in the right Court upon a cause of action 
upon which he cannot succeed* SrJ KrlsbM 
Lai Y. BobhanI Sheikh Ohulam, 17 Q«C. bbm 
23 Ind. Oas. 460. 

stuabt, J.g. • . 
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Br^pudb ActMt^iOoHiinued), 
lot XXII of 1086 (Oadh Rent) 

(4) S. 108. Bee No. 7, infra, 

(5) S« 119*0— Appeals from decisions of Be- 
venne Courts to District Judge — Applioability 
of Limitation Act. See LIMITATION ACT 
(1908). No. 1. 17 0.0. 254. 

(6) 8* 124. See No. 3, supra, 

(7) 8a, 127 and lOS-^ Pur chasar, right o4, to 
claim rent for the use and occupation of 
land after the confirmation of sale to him^ 
Bight to have rent determined^Claim to 
recover rent. 

The defendant was a oo-sharer in a village. His 
share was sold by auction and was purchased by 
tho plaintif . At the time of the auction sale he 
was cultivating some land and he continued to 
cultivate the same thereafter without payment of 
any rent. Held, that the right of the landlord 
to claim rent for the use and occupation of the 
land came into existence for the first time after 
the sale was confirmed and as no consent was 
given by him at that time or afterwards he is 
entitledito have the rent determined under 8.127 
and claim its recovery under S. 108, Rent Act, 
in one and the same suit. Laltu Singh v. 
Hazari Singh. 17 0.0. 343. ^ 

KanhaiyaLal and Kendall, j.c.s. 

(8) 8. 140— Arrears of rent, suit to recover — 
Dahyak allowance, how to he paid-- Counter- 
claimr^Equitahle set-off — Part-payment, 

Section 140 of the Oudh Rent Act prevents the 
defendant in a suit for arrears of rent from 
raising a plea of counter-claim or equitable set- 
off, except in the particular set of oiroumstances 
for which the section provides, but not from 
raising a plea of part-payment. Hence in a 
suit for arrears of rent, the defendants are 
entitled to set up their claim to Dahyak allow- 
anoe not by way of set-off but by way of part- 
payment for anything which the parties agreed 
might be deducted from the rent would be pro 
tanto a payment of the rent. Bhagwati Pra- 
sad Singh Y. Ram Jiwan, 21 Ind, Cas. 201 » 
17 0.0. 6. 

LINDSAY and Kanhaiya Lal, a.j. cs. 

References:— A. W.N. (1889) 143; 16 A. 404 
-A.W.N. (1893) 168 ; 4 B. 407, R. 

(9) S.*141— Inreresf on arrears o1 rent reserv- 
ed by lease, whether claimaole-^Contraot 
Act, 8. 73. 

# Where a lease provides for the payment of 
rent in ariears with interest, the failure to pay 
the rent reserved by the lease entitles the 
lessor to claim the rent in arrears with interest 
thereon. There is nothing in B. 141 of the 
Oudh ^nt Act which excludes, any liability 
for payment of interest apart from that Act. 

.The liability in such a ease is, apart from the 

^Act, derived from 8. 73 of the Oontraot Act, 
by. reason of the lessee's failure to pay the rent 


8,^Oudb Act8-^(0(meluded), 

Act XXII of 1886 (Oadh Bent)— (Gonelt^dcd), 

referred to in the lease. Kifayat UllahjiV. 
Protab Bahadur Singh. 21 lad. Oas. 82* 
KANHAIYA LAL, A.J.O. 

References A. 299-31 I.X.n6-8 O.W. 
N. 621pl4 M,L.J. 190-6 Bom. L.R. 605. R. 

(9-a) Bs. 162, 154. Bee Pbe-BMPTION, 
No. 28-6, 17 0.0. 879. 

(10) Chap, VII' A — Resumption of land^Civil 
Courtis power to decide the question of pro-** 
prieiorship after the decision of the Revemie 
Court, 

w - 

Where a suit was instituted in the Revenue 
Ooui't on the allegation that the defendahta 
were holding certain land as a muafi grant 
which was liable to resumption under Ch. 
Vll-A of the Oudh Bent Act and the defendant 
Bet up the defence that they were proplietors 
of the laud and not mere muafidars and the 
Revenue Courts decided against the defendants 
and declared them to be under- proprietors under 
B. 107-H. and the defendants thereupon insti- 
tuted a suit in the Civil Court for a declaration 
that they were proprietors of the land in ques- 
tion, held, that the deoision of the Revenue 
Court did not debar the Civil Court from trying 
the question as to whether or not the aforesaid 
defeodants were proprietors of the land in suit. 
Natai Singh v. AJudhya Singh, 17 0 C. 86- 
24 Ind. Cas. 228. 

Lindsay, j.o. 

9,— Pim/nh Acta, 

Act XVIII of 1884 (Punjab Courts). 

(1) Ss. 24, 76— Power of District Judge to 
transfer or make over oase to Additional Dis- 
trict Judge— Powers of AdditionalJudge. Bee 
Hindu Law (alienation), No. 9, 216 P.L, 
R. 1914. 

(2) 8 . 40— ief before amendment of 1912— 
Unclassed auit^Same question involved m 
two decrees^ Each decree less than Rs, 2,500 
•-’Both decrees combined exceeding Bs, 2,500 
—Further appeal whether lies. 

Where, in two deorees in unolassed suits for 
Bs. 2,243-10-0 and Rs. ;600 respeotively, the 
same question of inheritanoe was involved and 
it was, therefore, contended that eaolf decree 
directly involved a question respecting property 
valued at Rs. 2,248-tO-O plus Rs. 600|i.e., over 
Bs. 2,600. 

Held, overruling the contention, that, what- 
ever eaoh suit * may directly involve, each 
decree directly involves only a question respect- 
ing the property dealt with in it and, therefore, 
no further appeal was competent under B. 40 
of the Punjab Courts Aot, as it stood before 
amendment by the Aot of 1912. Hukam Ohand 
Y. Muflsammat Jlndo Bal, 129 P.L.R. 1914>« 
90 F.W R. 1914-28 Ind. Oas. 109. 

Johnstone and shah Din, jj» 
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P.—Pua/ab Aet§—(O 0 ntinued). 

Aet XYIIl of 1881 (Panjab Oonrti)— (ContdI.). 

• 

(8) fl. 40— (dis amended by Acts I and IV of 
1912)— ^0 a/ppeal or revision on question of 
custom without a certificate granting per^ 

* mission ta appeals 

Held^ thatf under B. 40 of Act iJCVIlI of 1884, 
as amended by Acts I and IV of 1912, no 
appeal regarding the validity or ezistenoe of any 
custom or usage is allowed from an appellate 
decree without a certificate mentioned therein, 
^en if questions of law are involved or material 
errors of procedure have occurred so far as the 
finding on the question of that custom or usage 
is^oncerned. Arura y, ImamBakhsh, 4 P.W. 
R. 1914-28 P.L.R, 1914-23 Ind. Oas. 362. 

OHBVIS. J. 

(4) 8. 40— As amended by Act IV of 1912 — 
Finding of lower appellate Court that no neces- 
sity proved— Previous mortgage more than 12 
years old —Mutation not effected more than 1 2 
years before suit — Interference in second appeal. 
Bee APPBaii (SECOND APPEAL). No. 3, 31 
P.W.R. 1914. 

(5) 8. 40 as amended by Punjab Acts I and 
IV of 1912— Necessity for alienation— Question 
of fact— Second appeal. See CUSTOMS (PUN- 
JAB— ALIENATION), No. 12, 60 P.W.R. 1914, 

(6) 8. 40— Suit for suoceasion to the holding 
of an occupancy tenant— Question whether 
common ancestor occupied it or not— Question 
of fact— No second appeal. See ACT XVI OF 
1887 (Punjab Tenancy), No. 6, 92 P.W.R. 
1914. 

(7) S. 40 — Concurrent finding as to receipt 
of consideration cannot be questioned in second 
appeal. Bee CUSTOMS (Punjab— ALIENA- 
TION). No. 16, 86 P.W.R. 1914, 

(8) S. 40— Court ignoring important evidence 
—Ground for second appeal — Preemption- 
Absence of good faith— Market value where to 
be allowed. See Ai’^EAL (SECOND APPEAL), 
No.^6, 76 P.W.R 19X4. 

(9) 8 . 40 — Finding on fact without evidence 
—Interference in second appeal. See INJUNC- 
TION. No. 4,80 P.W.R. 1914. 

(10) S. 40 (1) (a)(ii) — Further appeal — Small 
Cause suit of valueless than Rs. 2,500 — 
Divisional Court confirming decree of first 
Court-^No further appeal— S* 70 (1) (6) 
repealed before date of hearing --Court in- 
competent to exercise powers under it, 

Plaintifi sued to recover Rs. 1,450 principal 
and interest on a bond, and obtained a decree 
for the principal amount, Bs. 1,258, payable 
by half*yearly instalments of Ba. 50 eaoh. On 
his memorandum of appeal to the Divisiooal 
Court, plaintiff affixed a Court-fee stamp of 
Ba. 25, calculating the amount as follpws : 
(1) Bs. 16 on account of ad valorem Court-fee 
payable on Bs. 192, interest which was dis- 
allowed by the first Court, and (2) Bs. 10 in 
respect of the prayer for the oancelment of 


9.— Act$-^{Continuedi. 

Act Xyill of 1881 (Fonjab 0ottrt8)-(c2n«<l). 

that part of the decree which related to instal- 
ments. The Divisional Judge, however, order- 
ed plaintiff to pay ad valorem Court-fee on 
Bs. 975 instead of the fixed fee of Bs. 10. The 
plaintiff failing to pay the required Court-fee 
his appeal was rejected under 0. VII, r, 11 (5), 
read with 8. IO7 (2) of the Civ* Pro. Code. 

On further appeal to the Chief Court. 

JEteld^ that, under 8. 40, sub* 8. 1 (a) (ii) of 
the Punjab Courts Act, as it stood before it 
was amended by Act I of 1912, no further 
appeal lay in the case ; and 
that S. 70 (1) ((•)) of the Punjab Courts Act 
as stood at the date of the institution of the 
appeal, having been repealed, the Court’s power 
under that section had been taken away, and 
hence it oould not treat the petition as one of 
revision under that seotion. Surju Mai V. 
Assam, 160 P.L.R. 19l4a23 Ind. Oaa, 451«« 
130 P.W.R. 1914. 

SHAH Din and Chevis, jj. 1 

(11) Ss, 40 (1) (a), 40 (3) — Validity or exis- 
tence of custom in question— Certificate^ 
Money advanced to agriculturist for trade--- 
Necessary purpose. 

Under S. 40 (1) (a) of the Punjab Courts Act, 
a second appesu lies to the Chief Court on the 
ground that the decision is contrary to law or 
custom or usage, and it is only in those oases 
where the contention is that the custom alleged 
is invalid or that a particular custom does or 
does not exist that a oertifioate is necessary, 

Money advanced to an agrioulturist to enable 
him to carry on a shop keeping business oannot 
be called a just antecedent debt to justify a 
subsequent sale by him of bis ancestral land to 
pay off that debt. Santa Singh v. Waryam 
Singh, 207 P.LR. 1914 = 147 P.W.R. 1914- 
24 Ind. Cas, 361. 

Rattigan and BHADI Lal, jj. 

(12) B. 40 (3) — Question of custom — Second 
appeal. See CiV. PRO. CODE (1908), No. 461, 
162 P.L.R. 1914. 

(13) S. 70— (as amended by Act IV of 1912) 

— Private arbitration— Application to file it in 
Court — Decree based thereon — Revision. See 
AWARD, No. 3, 13 P.W.R. 1914, 

(14) 8. 70 — As amended by Punjab Acts I and 
IV of 1912 — Question whether SiioceBsion 
certificate is necessary— -Revision. See ACT VII 
OP 1889 (Succession Certificate), No. 4 , 

73 P.W.R, 1914. 

(15) 8. 70 (1) (a)— Order rejecting plaint— ' 
Appeal— Revision. See CiV. PRO. CoI)B (1908), 
No. 971. 80 P.R. 1914. 

« 

(16) S. 70 (1) (a)’^Onus wrongly thrown— 
Revision. See PROMISSORY NOTE, No, 1, 8 
P.W.R. 1914. 

(17) 8. 70 (1) (a)— Acquiescence of petitioned 
— Delay— Revisional jurisdiction not to Im et- 
eroised. See REVISION, N6. 1, 25 P.B. 19T4« 
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P,^PuajMb victe— (Ooniint^i). 

Id Xf III of IMi (Paojab Colirtt)*-(Conck2i)« 

|18) 8. 70 (1) (6)— Civil oases— Finding ol 
foot— *Ouatom— Bevision. See ACT II OF 1906 
(PUNJAB PBB-BMPTION), No, 7. 68 PX.E. 
1914, 

(19) B. 70 (1) (6), I of 1912— JBeniston — 
Civil Cases, Chief Courts Powers of, under 
emending AcL 

At the hearing of a further appeal in a ^nd 
suit I where the value of the suit was under 
Rb. 1,000 and admittedly no appeal lay, it was 
prayed that the appeal may be entertained as 
under cl. (1) (5) of S. 70 of the Punjab Courts 
Act, as it stood before it was amended by Act I 
ol 1912. 

Held, that the powers under 8. 70 (1) (6) 
of the Punjab Courts Act, as it stood at the 
date of institution of appeal were taken away 
from the Chief Court by Punjab Act I of 1912. 
Nfir Dia v. MuBsamniat Jhando, 44 P.L.R. 
1914 = 89 P.W.R- 13l4 = 23Ind. Cas. 86. 
JOHNSTONS and CHBVIS, JJ. 

(20) 8. 75. See No. 1, supra. 

Act XYl of 1887 (Punjab Tenancy). 

(1) Ss. 4 (5). (6). 77 (3) (e), 84— Suit by 
mortgagee-landlords to eject mortgagor-tenant-- 
Jurisdiction of Civil or Revenue Court, Kishop 
Ghand v. Badhawa Singh, 9 P.R. 1913 (Rev.) 
*82 P.L.R. 1914 = 22 Ind. Cas. 666. See Final 
Part, 1918, Col. 205. 

(2) 5. 5 (i) (a), (2) — Occupancy rights— Tenant 
claiming the benefit of presumption under 8, 6 
(2)— Ifhaf he must prove. Polar Y. Rhayali, 
7 P.R. 1913 (Rev) -76 P.L.R. 1914 = 22 Ind. 
Cas. 562. See Final Part, 1913, Col. 205. 

(3) S. S-^Mausa Oanga, Tahsil Sirsa— 
Tenants breaking up waste— Acquisition of 
occupancy rights— Test, 

Mr. Thorburn’s decision in Case No. 406 of 
1697-98 did not establish a new principle of law 
conferring occupancy rights under S. 8 on all 
tenants in the old Sirsa District who had 
broken up waste prior to 1882. It merely provid- 
ed a new criterion by which each claim put 
forward by such persons to the establishment 
ofeuoh rights might equitably be decided. 
The application of the oriterion depends upon 
the particular facts of each case, and the 
question at issue in every such case is one of fact 
whether^the oirenmstanoes, and in particular 
the rate of rent paid, point to the conclusion 
that, at the time when the waste was broken up, 
tenants were so scarce as to be in a position 
to dictate their own terms. In c.ts68 where the 
hreakiBg up of the waste took place prior to 
1682, the probability that tenants were soecaroe 
as to hb in a position to dictate their own terms 
is greater than in oases where it took place 
later. But the probability is not to be tasen 
as a certainty, in any case, and all the oironm- 
stances must be examined. Nawab All w, Lul 
8iji|h.6P.B. 1914(967.). 

•IdATNABB* F C, 


Q.—PuafMb Aets*^{ 06 ntifimd), 

Act XYl of 1887 (Punjab Tenancy)— (Con4d«). 

(4) 8s, 88. 69 (1) (6) (c)-^Rights of widow in 
an occupancy tenancy— ^Abandonment by 
wiaow— Effect — Rights of male collaterals. 

The rights of a widow in 4n oocupanoy 
tenancy are vejry strictly limited by law. She 
cannot transfer the right by sale, gift or mort- 
gage or even by sub-lease for a term ezoeeding 
one year. 

Abandonment by a widow, like ejectment, 
terminates the rights of the widow, and the 
right of occupancy at once devolves upon the 
next claimant. At the very moment that the 
widow completed the period required to bring 
8. 88 of the Punjab Tenancy Act into operation 
she ceased to be the * tenant having the right 
of occupancy ’ by the operation of 8. 59 (1) (6) 
of that Act. * 

In order to establish the conditions contem- 
plated by S. 38, the tenant, whose abandon- 
mcnc of his tenancy is alleged, must have been 
at some time in possession of the tenancy in 
question. Rugha v. Mughll, 2 P.R. 1914 
(Rev.). 

Maynard, f.c. 

(5) Ss. 46 (1) and 84 (5) — Landlord and 
tenant — Notice of ejectment — Inclusion of 
field from which tenant loas held not liable 
to ejectment — Suit by tenants to contest 
notice— Decree ex parte — Setting aside ex 
parte decree — Dismissal ior default on res- 
toration — Revision— Limits of revision by 
Financial Commissioner, 

The landlords, N and others, caused a notice 
of ejectment under S. 46 (1) of the Punjab 
Tenancy Act to be served upon the tenants, H 
and others, in respect of certain land, and the 
notice included also afield bearing No. 743 
which had been held in previous judicial pro- 
ceedings to be a part of the land from which 
the tenants were not liable to be ejected. The 
tenants sued to contest their liability to eject- 
ment and obtained an ex parte decree in their 
favour which was however set aside on the 
application of the landlords. The tenants 
absented themselves when the suit came on for 
bearing and it was dismissed for default. In 
passing orders, the Courts did not direct the 
ejectment of the tenants in accordance with 
8. 45 (6) of the Punjab Tenancy Act, •but the 
landlords obtained possesbion in execution of 
the decree. 

Held that the fact that ejectment proceedings 
were twice in succession decided otherwise than 
upon the merits did npt justify interference 
upon the revision side, in the absence of any 
indication of material irregularity. 

Held, however, that the oareless inclusion of 
field No. 743 in the notice of ejectment and 
the subsequent delivery of possession of field 
No. 743 was a material irregularity, and that 
possession of that field should be directed to be 
restored to the tenants, 
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P.^Punlab A^iM-^GonHnu^y. 

AetXITlol 1687 tPanjab Tenanoy)— (Conid.). 

The Finaooial Oommissioner will ezeroise 
hia powers undhr 8. 84 (5) of the Punjab Ten- 
ancy Act (within the limits set by the Civ. Pro. 
Code to the r^isional jurisdiction of the Chief 
Court), only when interference is necessary in 
order that substantial justice may be* done. 
Hira v. Nihal Singh, 4 P.B. 1914 (Rev.), 
Maynabd, f.o, 

(6) 8, 69 — Second a/ppeal^Question whether 

^ common ancestor occupied the land^Punjab 

Courts Act, XVIII of 1884, S. 40 (1) (a), 

JBield, that, in a suit brought by collaterals 
of an occupancy tenant for succeeding to his 
holding under 8. 69, clause (c), the question 
whether their common ancestor occupied it or 
not is a pure question of fact ; aud consequently 
it is not a ground for Second appeal under 8- 40 
(1) (a)»of the Punjab Courts Act as amended. 
Dhian Singh v. Santa Singh. 92 P.W.R. 1914 
= 190 P.L.R. 1914*24 Ind. Gas. 687. 
JOHNSTONE, J. 

References 18 P.R. 1876 ; 101 P.R. 1908* 
166 P.W.R. 1908, R. 

(7) 8, 69^ Male lineal descendant — Illegiti- 
mate son of Rajput -Punjab Courts Act (XVIII 
of 1884), S> 70 (1) (b)— Practice ^Question on 
which revision petition not admitted as further 
appeal. Manohar v. Dula, 301 P.L.R 1913 
= 20 Ind. Cas. 766 = 203 P.W.R. 1913* 16 P.R. 
1914. See Final Part. 1913, Col. 208. 

(8) S. 69. See No. 4, supra, 

(9) Ss. 69 (1) (6), 112— SMcccssion— Occupancy 
rights -^Terms of wajib-ul-arz of a revised Set- 
tlement — Attested after 1871, contrary to 8, 69 

. (b) of the Act. Narain Devi v. Hira, 212 P. 
W. R. 1913*339 P.L.R. 1913*12 P.L. R. 1914 
*22 P.R. 1914*21 Ind. Car. 843. See Final 
Part. 1913, Col. 208. * 

(10) Ss. 69, 50— Scop*?— Contract in contra- 
vention of S. Whether can be recognized by 
mutation officer, Mussammat Khanum Nur v. 
Hayat Khan, 6 P.R. 1913 (Rev.) *120 P.L.R. 
1914*22 Ind. Cas. 660. See Final Part, 1913, 
Col. 209. 

(11) S. 60. See No. 10, supra. 

(12) 8, 77. See IS^. 1, supra. 

tl3) Ss. 77, 100— e/nrisdiction of Civil or 
Revenue Court — Claim by one proprietor 
against another for establishing occupancy 
rights — Wfien decree of Civil Court cannot 
be registered in Revenue Court — Return oj 
plaint. ^ 

Held, that, a suit by one of the proprietary 
body against another for declaring that the 
former is the oooupanoy tenant of land belong- 
ing to the latter falls under S. 77 (3) (a) and is 
consequently triable only by a Revenue 
Court. 

It is immaterial whether the dispute has 
arisen out of the partition proceeding of the 
land : , » 


9.---Paa/ab Acta^lOontifimd). , 

Act XVl of 1887 (Paajub Tenancy) -(ODnid.). 

Held, also, that, when a suit, of this nature 
has been decided by a Munsif having no Reve- 
nue powers, his decree cannot be registered in 
a Revenue Court by the Chief Court. The 
ordinary course in suoh a oase is to return the 
plaint for presenting it to a competent Revenue 
Court. Kir pa Ram y. Kir pa Ram, 156 P.W* 
B. 1914*282 P.L.R. 1914. 

,Chevis, j. 

References:--25 P.R. 1909*89 P.W.R. 1909, 

B. 

(14) 5s. 77 (3), cl. 1, and 100 (2) -—Landlord 
and tenant — Suit between — Cognizability by 
Revenue Courts— Suit below Ms. 600 — 
Small Cause— Registration of decree by 
Revenue Court as that of Civil Court— Pre- 
judice to parties — Chief Court — Interfer- 
ence of. 

Where the parties to a suit stand in the rela- 
tion of landlord and tenant, the suit is covered 
by ol. (1) of S. 77 (3) of the Tenancy Act and is 
one that can be heard by the Revenue Courts. 
Where the value of a suit is ouly Rs. 160, it 
would, if heard by a Civil Court, be a Small 
Cause under Rs. 600 in value, and under 8. 41 
(2), Punjab Courts Aot, as amended in 1912, no 
second appea% will lie. Where the result of 
registering a Collector’s decree as that of a Civil 
Court would be to deprive the defendants of all 
further remedy, the Chief Court will refuse to 
intervene. Because 8 100, ol. 2 of the Punjab 
Tenancy Act gives the Chief Court power only 
where it appears that the parties have not been 
prejudiced by a mistake as to jurisdiction. If 
they have been prejudiced, registration is 
inadmissible. Nawab Khan v. Karan Chand, 
66 P. R. 1914*236 P.L.R. 1914*164 P.W.R. 
1914. 

KENSINGTON, C. J. 

(16) S. 77 (3) (i)— 5ui^ by occupancy tenants 
against landlords for possession of certain 
land as a threshing floor — Jurisdiction of 
Civil or Revenue Courts. 

Suit for possession of certain land for the 
purpose of using it as a threshing floor. The 
defendants were landlords and plaintifls were 
the ocoupancy tenants of other land iu the 
village, and it was alleged by the plaintifls that 
it was in consequence of their holding those 
ocoupancy rights that they were entitled to the 
use of the land in suit as a thresbihg floor. 
The suit land was formerly shamilat-i-deh and 
passed to the defendants on partition. Held 
that this was a suit * between landlord and 
tenant ’ arising out of the conditions of plaint- 
iff’s occupancy tenancy, and S. 77 13). ol. (i) 
of the Tenancy Act applied and that the 
Revenue Courts had jurisdiction. Bii^ Siogh 
V., Khan Singh, 44 P. B. 1914*264 P. L. R. 
1914. 

JOHNSTONE and OHBVIB, JJ. 

Reference ; — 16 A. 181, R. ^ 

(16) S. 84. Bee Nos. 1 and 6, supra. • . 
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P.^ifuoiMb Actg--iContinuedh 

Act X¥I of 1887(BaDjab Tenanoy)— (Conoid.). 

(17) $• 84 (5)— Financial Commissioner-^ 
Powers of revision— Extent— When to be 
exeroUed. 

Where there is od the part of two Oourta a 
definite finding supported by the Revenue re- 
cords of facts whioh give jurisdiction to the 
Bevenue Courts and render the plaintifis liable 
to ejectment, held, that the Financial Commis- 
sioner should not, as a Court of revision, inter- 
fere with such a finding of fact. 

It has always been recognized that the Finan> 
oial Commissioner, acting under S. 64 (5) of 
the Punjab Tenancy Act, has, within the 
limits prescribed lor the revisional jurisdiction 
of the Chief Court, an absolute discretion to 
determine whether his intervention is expedient. 
The broad principle to follow is to interfere only 
when a refusal to interfere would result in in- 
justice or failure of justice (a). 

The circumstances which would justify the 
Court of the Financial Commissioner, on its 
revision side, in holding that a subordinate 
Court had acted either without jurisdiction or 
illegally or with material irregularity, when on 
the facts found by that Court there is no such 
lack of jurisdiction and no illegality or material 
irregularity, would have to be of a very ex- 
ceptional kind, though absolute ^perversity in 
the finding or a serious misapplication of the 
law of evidence in arriving at it, might justify 
such interference. Mahan Siogh v. Naraln 
Singh, 1 P.B. 1914 (Bev.) 

PAGAN, F.C. 

Reference (a) 2 P.B. Rev. 1910, B. 

(18) S. 100. See Nos. 18 and 14, su;pra. 

(19) 8* 111 — Agreement, Lahhu y. Oanda 
Singh, 185P.W.B. 1913»20 Ind. Gas. 528«» 
3 P.L.B. 1914. See Final Part, 1913, Col. 210. 

(20) S. 112. See No 9, supra, 

lot XYII of 1887 (Punjab Land Revenue). 

(1) Ss, 116, 117 (2)— Order of Bevenue Officer 
dealing with application for partition— Ap~ 
plicability of S, 11, Civ, Pro, Code (1908) 
to such orders— Discretionary powers of 
Revenue officers— Finality of such orders, 

8. 11, Civ. Pro. Code, has no application to 
the partition orders of Bevenue Offioers. A 
Revenue^ Officer dealing with an application 
for partition acts as an administrative authority 
not as a Court, the proceeding is an administra* 
live adjustment, not a suit, and the decision is 
embodied in an order, not in a decree. 

But tbe decision that S. 11 of the Civ. Pro, 
Code has no application to tbe partition Ofders 
of Revenue Offioers does uot connote a decision 
that such orders will henceforth have no legal 
finality. Under 8. 115 of the Land Bevenue 
Aot, a Beveuue Officer has discretionary autho- 
rity absolutely to disallow an application for 
partition ; and he ought to use this authority 
in«evbry instance in which the same question 


9,—Puafab Acisr-iOonUnuedi. 

XotXYlI of 1887 (Punjab Land ReYonue) 

—(Concluded)/ 

has been previously decided, unless it is shown 
that the* ciroumstanoes whioh made the previous 
orders appropriate have obangedr Hatha v.* 
Blshna, 6 P.B. 1914 (Bev.). 

Maynard, f.c. 

(2) S. 117. See No. 1, supra, 

(8) S. 168 (2), ols. (17) and (18) — Agrioultural 
land — Agreement to refor to arbitration— 
Matter not cognizable by Civil Court. See 
OIV. PRO. CODE (1908), No. 473. 46 P.L.B. 
1914. 

(4) S. 168 (viii)— Settlement of muafi by 
Revenue Officers — Jurisdiction of Civil Courts 
to interfere. See JURISDICTION OF CIVIL OR 
Revenue Courts, |No, 2, 96 P.W.R. 1914. 

Act XX of 1891 (Punjab Municipal). 

(1)S. 38( = S. 49 of Act 111 of 1911)— 
Declaratory suit against a Municipal Com» 
mittee—No notice necessary. 

Held, that previous notice of one month re- 
quired under S. 38 of Act XX of 1891 is not 
necessary to bring a suit against a Municipal 
Committee for a declaration that the plaintiff 
is the owner of a certain plot of land, and that 
the Municipal Committee who refused the 
plaintiff permission to build on it alleging that 
it was their property had no right to do so. 
Ishar V. The Municipal Committee, Lahore, 
1 P.W.R, 1914-24 P.L.B. 1914-32 P.B. 
1914 »= 23 Ind. Cas. 317. 

Reid, c.j. 

References 22 B. 230; 26 B. 142, F. 

Act 1 of 1900 (Punjab Alienation of Land). 

(1) Limitation— Aliemation by childless pro* 
prietor — Suit by reversioner- Acquiescence — 
A ttesling deed of exchange — Knowledge not 
necessary— Estoppel— Evidence Act, 8. 116. 

Eeld, that, in oase of alienation governed by 
the Punjab Alienation of Land Aot, where time 
begins to run from the date of alienee’s getting 
possession of the property alienated, it is im- 
material whether tbe reversioner has knowledge 
of it or net. • 

Held also, that a reversioner by attestingiiAS 
a witness, the deed of exchange of the property 
in dispute, is estopped from contesting the 
validity of its alienation, Ganda Singh Y« 
Gulsb Singh, 66 P.W.R. 1914-169 P.L.B. 
1914. 

SCOTT-BMITH, J. 

(2) ' Bight to receive rent,’ meaning of. Sea 
Aot II OP 1906 (Punjab Pre emption), 
No. 1, 182 P.W.R. 1914. 

(8) Suit by plain tifi wbo was minor on date 
of mutation— Plaintiff entitled to cue within 
three years of majority. Bee LlMITATIOK AOT 
(1908), No. 22« 84 P.L.B. 1914, 
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9,-^Punlab Acte— (Con^w«d). 

let I of 1900 (Punjab Alieoatioa of Land) 

•^(Concluded) . '* 

(4) Vendee becoming owner by exchange be- 
fore property was sold—- Sanction given\)y Col- 
lector under the Act after institution of suit for 
pre-emption — Effect. Bee Pbb-emption, 
No. 7, 66 P.W.R. 1914. 

(5) Ancestral land— Gift in favour of daugh- 
ter’s son— Suit by reversioner to recover pos- 
session — Applicability of Punjab Act I of 1900. 

^See Limitation Act (1908), No. 130, 29 P.R. 
1914. 

,(6) 8, 21 (A) ’-^Application under-^Two 
months period prescribed for presentation — 
Whether Chief Court can extend the period 
— Order under S. 9, Specific Relief Acf— 
Not open to revision under S, 21 (a). 

Wl||Br6 an application lirofessing to be one 
under S. 21 (a), Land Alienation Act, 1900, is 
made to the Chief Court, it is not open to the 
Court to extend the period of two months with- 
in which such application should be made. 

It is extremely doubtful whether a decree 
under S. 9, Specific Belief Act. which settles 
no question of title, can be revised under S. 21 
(A) (2), Punjab Act XIII of 1900. Phuman 
Shah V. Chhanga, 7 P.B. 1914 » 135 P.L.B. 
1914 = 163 P.L.B. 1914 = 23 Ind. Cas. 299. 

Kensington, o.j. 

Act II of 1909 (Punjab Pre-emption). 

(1) Punjab Alienation of Land Act (XIII of 
1900)— Bight to realm arrears of rent for 
agricultural land^ not land — Objection as to 
omission of portion of property sold taken 
at late stage not entertainabU— Amendment 
of plaint — Estoppel. 

Beldt that the right to realize arrears of rent 
of agricultural land, is not agricultural land 
within the meaning of tlie Punjab Pre-emption 
Act (II of 1906), and the omission to include 
that right in a suit for pre-emption in respect 
of the land with which the said right is sold is 
not fatal to the suit, 

* A right to receive rent,’ which is included 
in the definition of ' land ’ as given in the 
Alienation of Land Act, means a right to 
receive rent which would become payable in 
future. It does nd^ mean a right to realize 
arrears pi rent which have already accrued due 
and are recoverable as a liquidated sum. 

Held, also, that an objection taken by the 
vendee as to the omission in a pre-emption 
suit of a portion of the property sold, after the 
evidence of both parties has bgen recorded an^ 
on the date fixed for arguments in the case, is 
raised at too late a stage and should not be 
entertained by the Court. The Court, however, 
would be perfectly right in allowing amend- 
ment of the plaint, if it ever entertains the 
objection. 

Beid, further, that the Court will not draw 
vague and general inferences as to estoppel by 
oouduot against a preremptois* from the mere 


9,—PuniMb AciB^-^lContinued). 

Act II of 1909 (Punjab Pre-emption)— (€fd.). 

fact that a large number of the residents of 
the village in which the land in dispute is 
situate attempted to purchase it but failed 
before the sale in dispute took place. 
Shankar Lai v. Dallu, 132 p:W.B. 1914=280 
P.L.B. 1914. 

Kensington, c.J. and Shah Din, j. 

(2) /S.ll, proviso — Vendee Acquisition of new 
^status as member of agricultural tribe after 

sale— Effect on pre-emptor' s right — Suit for 
pre-emption— Land in dispute— Value for 
jurisdiction purpose below Bs. 9b0— Pre- 
emptive price above that sum — Further 
appeal— "blether lies. 

On the 23rd October, 1906, an Arora sold agri- 
cultural land to a Kureshiof the same village 
who was an agriculturist and a co-sharer in the 
Khota which comprised the land sold. On the 
12th April 1907 by a Government notification, 
the iKureshis were declared to be members of 
an agricultural tribe. In October, 1907, the 
plain till, an Arora, who was a member of the 
vendor’s tribe and also a oo-sharer in Khota 
comprising the land sold, brought the present 
suit for pre-emption, alleging that he fulfilled 
the conditions of the proviso to S. 11 of the 
Pre-emption Act. The purchaser contended 
that, inasmucli as he became a member of an 
agricultural tribe before the date of suit, he 
acquired a right of pre-emption at least equal 
to that of the plaintifi whose suit must there- 
fore fail. 

Held, by the Chief Court on further appeal^ 
that the plaintifi must succeed by reason of the 
superiority of his position at the date of sale 
and his retention of the status on which his suit 
was based (a). 

Beld, also, that, where, though the value of 
the land in dispute, at thirty years’ Govern- 
ment revenue, was less than Bs. 260, the pre- 
emptive price was found to be Bs. 800, a further 
appeal lay to the Chief Court (6). Amir Shah 
and Kamir Shah v. Jetha, 26 P.B. 1914=162 
P.L.R. 1914 = 23 Ind. Cas. 908. 

BEID, O.J., and Beadon, J. 

References (a) 63 P.B. 1911, D, ; 90 P.B. 
1909 (P.B.), B. (6) 24 P.B. 1903 (F.B.). Bel 

(3) S. 11, proviso— Tarkhans and Lohars 
whether members of the same tribe — Mean^ 
ing of the word *<n6s.’ 

The word ’ tribe * used in S. 11, proviso, of 
the Pre-emption Act should be construed broadly 
and each case should be decided on its merits 
(a). 

Beld that the lohars and the tarkhans of the 
village Harnauli form one tribe lor the pur- 
poseif of this Act (6). ^ 

The question is a pure question of fact. 
Fazal Huaalo t. Malik Jinda, 49 P.B. 1914= 
262 P.L.B. 1914 = 160 P.W.B. 1914. 
JOHNSTONE and SHAH DiN, JJ. 

Beferences (a) 112 P.B. 1908, F. (b) 81 P, 
B. 1913, B, • * 



193 


mi THE otmamiT utoex. 1914. 


9.^aajab A^ia-^{Oontinu$d). 

kct I^ol 19911 (FoDjab Pre emptlonj-^CCM.). 

(4) S. 12 (bU (2). (3). W-^Widow, right o/— 
Proj^etary holdmg -‘Occupancy holding^ 
He%r-^00‘Skarer , 

Held, that, neither a mother, nor a widow, 
who obtains possession of property left by her 
son or husband for enjoyment daring her life 
or any shorter period, can be regarded as an 
* heir* to that property within the meaning of 
Customary Law, and she oould not olaim*pre- 
emption under sub-olause ‘ thirdly/ As a oo- 
sharer she could claim only under sub-olause 
‘fourthly* of ols. (b) (a), 

Held, also, that the mother of an oooupancy 
tenant has no right whatever to suooeed on 
the letter’s death to occupanoy rights hold by 
him, and her claim to pre-empt could only Ifall 
under clause (c) sub-olause ‘secondly* and was 
inferior to the right of the respondents. 
Mussaromat Fateh Nishen v. Sayad Ahmad 
Shah, 56 P.L.R. 1914 = 46 P.R. 1914 = 103 
P.W.R. 1914 = 23 Ind. Gas. 632. 

RATTIGAN and BEADON, *jj. 

Be/erence :-~(a) 34 P.R. 1893, R. 

(6) S, 12, (c), secondly — ** sub-dtvisionf 
meaning of — Thalia flari Singh of Mauza 
Burj Bari Singh, Jagraon J'ahsil, Ludhi- 
ana District whether sub-division — Vendee 
joining stranger, whether can resist pre- 
emption. 

Thulla Hari Singh of Mouea Burj Hari Singh, 
Tahsil Jagraon, District Ludhiana, is a sub- 
dmeion within S. (12) (c), secondly of the 
Punjab Pre-emption Act. 

The intention of the Legislature in enacting 
ols. (cj and (cfj of 8. 12 of the Punjab Pre- 
emption Act was not only to recognize the 
main or primary sub-divisions of a village but 
also any further divisions of such sub-divisions 
as may be well marked and authenticated by 
the Settlement Record and the history of tfae 
Village (a). 

A vendee who associates with himself in the 
purchase a stranger oo-^’^''ndee loses j^^his right 
to resist a pre-emptor*8 claim. Baiawa Singh 
IT. Natba Singh, 128 P.L.R. 1914 = 83 P. W. 
R. 1914=23 Ind. Gas. 161 = 60 P. R, 1914. 
Shah Din and Che vis, jj. 
Beferences:-{a) 169 P.R. 1899; 69 P.R. 
1893 ; 76 P.R. 1894, F. ; 45 P. R. 1897 ; 124 
P.i:i.B.#1905, D. 

(6) B. 18 (1) (seventhly) ^Eigbt of mosque to 
claim pre-emption through its mutwalli. 8ee 
PRE-EMPTION, No. 6, 62 P.W.R. 1914. 

17) 8* 16 {2)-^Custom‘— Pre-emption— Houses 
^Shopa^VicinageSale of a house mund a 
shop — Pre-flwpfor’s house adjoining shop 
only— Punjab CourVs Act (XVIII o/l884), 
S. to (1) {h)—Bemsion— Civil easA’^ 
Findings of fact. 

The plaintii! sued for possession of a house 
and a hosflidA with a shop underneath basing 
his blaim on right of pre-emption on the ground 


9,—Punlnb Aets-^iOonoVuded). 

Act II of 1905 (Punjab Fr6-mnptloii)^(Ofd«). 

of vicinage. The custom of pre-emption was 
not foiyid established and the claim was dis- 
missed. Further appeal was admitted under 
S. 70 (1) (6) of the Punjab Oourte Act on thd 
ground of custom. A preliminary objection was 
taken that the appeal did not lie. 

Held, that the objection must prevail, for it 
was immaterial whether the custom of pre- 
emption existed or not. The plainti£E*s house 
was contiguous only to the shop and the^ 
baiihak which was used for residential purposes, 
and this did not confer any right on the 
plaintift and the right if it existed oould not 
extend to the other house (a). 

That, though the appeal had been admitted 
on the question of custom, it was not main- 
tainable, for it was unnecessary to go into the 
question of custom to decide the case. Sirdar 
Raghbir Singh Y. Amir Bakhih, 58 P.L.R. 
1914 = 22 Ind. Gas. 960 = 93 P.W.R. 1914. 

JOHNSTONE and BHAH DIN, JJ. 

Reference :—(a) 83 P.R, 1901, R, 

(8) S. 14, els. (c) and {$) — Rival pre-emptors 
—Pre-emptor proprietor in two pattis, 
whether has better right— Vendor showing 
preference to one of the rival pre-emptors 
in pleadings^ effect of — Right of pre-emption 
—Right in land from date of payment under 
pre-emption decree. 

The fact that IJ was a proprietor in two of 
the three pattis in which the land sold was 
situate, cannot give him a preferential right of 
pre-emption over a rival pre-emptor so far as 
the land in the pattis in which the said rival 
pre-emptor is a proprietor is concerned. 

S. 14 (c) of the Pre-emption Act, applied to 
the case and the statement of the vendors in 
their pleadings that, if they had any choice, 
they would prefer the laivl to go to U would 
not bring the case within the purview of cl. (e), 
of 8. 14 of the Pre-emption Act, 

The right of pre emption is not a right in the 
land, but a right to acquire the land. A pre- 
emptor acquires a right in the land only when 
he has paid the money in pccordanoe with the 
decree of the Court, recognizing his right. 
Uttam Singh Y. Sander Singh, 21fl P.L.R. 
1914 = 136 P.W.R. 1914*24 Ind. Gas. 913. 

Rattioan and Shadi Lal, jj, 

(9) Ss. 16 and \7— Pre-emption— Noince to 
pre-emptor— Wajver of right, Abdollah Shah 
V. Huspaln Jahana Sba, 250 P.L.R. 1913 » 
179 P.W.R. 1913 = 20 Ind. Gas. 664 = 14 P.R. 
1914. Bee Final Part, 1913, Ool. 218. 

(10) 8. 17. See No. 9, supra, 

(111 8. 19— Payment of pre-emption money 
into Gcurt-^Its receipt by a wrong person — 
Responsibility of pre-emptor. See PRE-EMP- 
TION, No, 8, 69P.W.R. 1914, 
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Actionable Claim. 

Breach of contraot«*-Glaim for damages— 
Whether an actionable claim '--Assignment— 
Bight of assignee to sue. See Tbansfeb OF 
PBOPBBTY act, No. 9. 106 P.R. 1914., 

•Additional Judge. 

(1) Whether subordinate to District Oourt — 
Appeal from decision of Additior/al Judge where 
lies. See AOT III OF 1907 (PBOVINCIAli IN- 
SOLVENCY). No. 45. 12 A.L. J. 1105, 

(2) Is subordinate to District Judge — Power of 
District Judge to transfer or make over case to 

% Additional District Judge — Jurisdiction of 
latter when arises. See HINDU LAW (ALIENA- 
^ON). No. 9, 216 P. L. R. 1914. 

Adjournment. 

(1) Plaintiff absent — Pleader applying for 
adjournment — Oourt refusing adjournment and 
dismissing suit — Procedure— “Practice, See CiV. 
PBO.Dode (1908), No. 234, (1914)M.W.N. 344. 

(2) Order of, on payment of costs -“Interlo- 
cutory order — Revision. See CiV. PRO. CODE 
(1908), No. 178, 12 A. L. J. 460. 

(3) Time granted to produce evidence — Ad- 
journment of suit — Failure to appear on ad- 
journed date— Proper order. See CiV. Pro. 
CODE (1908), No. 277, 23 Ind. Gas. 519. 

(4) Suit part-heard by Sub- Judge— Sub-Judge 
is the proper officer to adjourn — District Judge 
has no voice in the matter. See ClV. PRO. 
CODE (1908), No. 297, 16 M. L. T 504, 

(6) When may be granted or refused — Dis- 
cretion of Court— Interference in second appeal. 
See OIV. Pro. Code (1908), No. ^96. 24 Ind. 
Cas. 206. 

Administration. 

(1) Surety for an administrator of estate, if 
may be discharged or subsiituUd — Surety, 
creating charge on his immoveable property , , 
release of charge— Surety bond, discharge 
of and substitution — Admimstration ac- 
count, if may be examined by Court, 

Letters of administration wore granted to 
the estate ol the deceased K, a Hindu governed 
by the Dayabhaga Law, to R, one of his first 
oousins, who for purposes of suoh administra- 
tion was also appointed guardian of deceased's 
infant son, and R’s'^wo brothers stood surety 
for the administrator. The estate being a very 
large onh, the Court required the sureties to 
charge their immoveable properties in the surety 
bond besides making them personally liable. 
The infant having died without issue and in- 
testate, his paternal grandmother succeeded to^ 
the estate as his heir. R tberempon applied to 
Oourt stating that he had rendered an account 
of the estate as administered by him to the. : 
lady, and that she had the same examined by 
her constituted attorneys and that they were 
satisfied with the account and that the residue 
of the estate had been made over to her, and 
prayed that the sureties be discharged and the 
charge on their immoveable property be also 
disol^rged* • 


Admi niBtration'^(Concluded), 

The Court ordered that, on the lad>‘V cons- 
tituted attorneys filing a verified oertificate 
together with the account or abstract thereof 
stating that they had examined and found it 
correct, and on the administrator filing the 
receipts for the debts paid to the satisfaction 
of the Registrar, the surety bond creating a 
charge on the immoveable properties of the 
sureties would be discharged, conditional 
upon the sureties executing a fresh security 
bo^ making themselves personally liable for 
the administration of the estate by the 
petitioner (a). 

The account of the administrator need not 
be investigated by the Oourt, there being no 
procedure or practice for doing so. /n tbe 
goods of Kanai Lai Khan, 18 C.W.N, 320=f 
244nd. Cas. 447. 

Ohaudhuri, j. 

Iieferenc.e\—‘(a) 29 0. 68, R. 

(2) When administration oomplete — Sale by 
Administrator General after party attains 
majority. See ACT II OF 1874 (Administra- 
TOR-GBNERAL'S), No. 1, 16 M.L.T. 231. 

Administration Suit. 

(1) Administration suit by annuitant legatee-^ 
Legacy paid into Court by executor — Power 
of Court t9 dismiss suit. 

A suit by an annuitant legatee against the 
executor for a general administration of the 
testator's estate may, at the discretion of the 
Court, be dismissed, if the executor pays into 
Oourt the amount of the legacy and a sum 
sufboient to secure the payment of the annuity. 
Athalur Malakondian v. Thatha Lakshimt- 
narasimhulu, 26 M.L.J. 312 » 23 Ind. Cas. 
134, 

WHITE, C.J., and OLDFIELD, J. 

References 7 Ch. D. 58 ; 47 L.J. Oh. 117 ; 
S7L.T. 631; 26 W.R. 77, P,; (1900) I Oh. 
225 (228); 69 L J. Ch. 223 ; 81 L.T. 514; 48 
W.R. 160, D, 

(2) Suit asking Court to administer the 
estate of a deceased person and give plaintiff 
his share therein — Nature of suit — Whether 
suit ‘ for accounts * — Valuation for purposes of 
jurisdiction —S. 8, Suits Valuation Act— 0. 20, 
r. 13. Oiv. Pro. Code. See COURT FEES ACT, 
No. 7, 100 P.R. 1914. 

Administrator. 

(1) Administrator pendente lite, commission 
by way of remuneration that may be pro- 
perly charged — Assets in his hands, mean- 
ing of — Negotiable securities endorsed over 
to banks for loans obtained by deceased, 
assets to what extent — Such securities, if 
pledges in the hands of bank and bank if 
holders for value thereof to the extent of 
loan— Lien of bank for loan on negotiable 
^seciiniies — Contract Act, 8s. 172, 176 — 
Account of administrator pendente lite 
passed, if amount to settled account and if 
any bar to recovery of monies retained hy 
him to which he is not entitled— Fidueidirjf* 
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Ids 


idnilniBtratos— (Oontinu^d). 

^sition of mch' administrator — Estoppei— 
Laches--^ Acquiescence — Partition suit bet- 
ween Hindu sons — Mother's share^ if ascer- 
tained before decree Limitation ^ error of 
procedure^ rectification within time.delay in 
completion of order and recording the re- 
presentment of plaint— Limitaticn of suits 
against persons in fiduciary position. 

Where GovornmGnt securities are eudorsed 
in bank or endorsed in favour of a ban^and 
given to the bank as security for loans obtained, 
the bank would be not merely a pledgee but a 
holder for value of the negotiable instruments 
to the extent of the sum for which it had a 
lien. The delivery of securities eo endorsed 
passed to the bank a legal and not a mere 
equitable title (a). 

Whore such Government securities were, after 
the debtor’s death, sold by the bank through 
a firm of brokers nominated by the adminis- 
trator pendente lite to 'the debtor^s estate ; 

Held — That the bank did not sell as the 
agent of the administrator pendente lite and 
that so much of the sale-proceeds as the bank 
applied to the discharge of debts due to it were 
not assets that came into the bands of the 
administrator pendente lite and the latter was 
not justified in charging commission on the 
whole of the sale-proceeds of the Government 
securities but only on the balance that came 
into his hands after satisfaction of the lien of 
the bank. 

Where the accounts of the administrator 
pendente life were passed by Court, including 
the charge of commission on the whole of the 
sale-proceeds mentioned above, and the heirs 
bad full knowledge of it through their agents 
and solicitor and the solicitor also expressed an 
opinion that commission so charged was pro- 
perly charged, no estoppel arose to debar the 
heirs from suing the administrator for refund 
of the commission to which he was not legally 
entitled. 

That this was not a case of opening a settled 
account but one of enforcing a claim against a 
fiduciary agent on th^ ground that he had re- 
tained more of the estate than he was entitled 
to under the order of Court authorising his 
remuneration, and the alleged acquiescence on 
the part of the plaintiff would be no defence to 
the suit. 

The suit being also within the statutory 
peiio4.oi^ limitation, the defence of laches could 
not prevail. 

Where there was no evidence that the plaint- 
iff knew that the facts as represented in the 
accounts were incorrect or that they did not 
rely on that representation, the inferenoe was 
that they did so rely on the representation (6). 

When one of four brothers governed by the 
Bengal School of Hindu Law sued for partition 
and their mother was made party and an ad- 
ministrator pendente lite was appointed to 
represent the interests of a deceased brother 
before partition was actually effected, such ad* 
** minUtrator was entitled to charge commission 


Administrator— (Conti 

on Jth share of the whole estate and not on the 
ijbth share as mother’s share was a mere charge 
for maintenance and could not be declared 
before partition actually took place. 

Where the administrator pendente lite charged* 
commission on the whole estate When it came 
into hie hiind^k, he could not charge any com- 
mission on the sale-proceeds of any portion of it. 

Whore, on leave being asked for in the plaint 
under ol. V2 of the Charter, the Registrar on 
the Original Bide of the High Court, under a 
misapprehension of the change in procedure# 
with regard to the filing of plaints, gave snob 
leave but on discovery of the fact that the 
Registrar had no authority to grant such leav*e, 
the plaint was withdrawn on the 15th August 
1907 and was immediately after presented be- 
fore a Judge sitting on the Original Side who 
gave the leave and endorsed on the plaint 
** presented 15th August 1907,” but ther^ was 
delay in the office in completing the order and 
stamps were supplied upon requisition from the 
office on the 14th December 1907, and it was 
recorded in the office and also re-endoreed on 
the plaint that the plaint was re-registered and 
filed on the 18th December 1907 ; on objection 
being taken by the defendant that the suit was 
barred by limitation : 

Held by Chaudhuri, J. — That the 16tb of 
August 1907 as recorded by the Judge on the 
plaint was the date of its presentation and 
the suit was not barred by limitation. Osmond 
Beeby y. Kshitish Chandra Aoharya Chau- 
dhuri, 18 C.W.N.631 = 41 C. 771. 

JENKINS, C.J. and WOODROFFB, J. 

References : — (a) (1812) 15 East. 428, i2. 

(6) (1881) L.R. 20 Ch. D. 1, H. 

(2) Administration — Trust — Representation of , 
estate by one of three administrators— Com- 
promise by him— Effect on sale — Rights of 
bona fide awetion purchaser — Limitation to 
set aside sale. 

Where a testator died hi 1866 leaving 7 sons 
and 4 daughters and executed a will contain- 
ing a clause directing that the suit house along 
with four other houses be kept in trust and 
that the rents realised therefrom be divided 
equally among the whole of the children and 
their heirs respectively for their sapport and 
maintenance, and no trifstees were appointed 
for the purpose aud the executors did not do 
anything to carry out the terms, and in 1877 
the 6th and 7th sons and one married daughter 
obtained letters of administration with the 
will annexed ; held that a valid trust has been 
created and the trust is not void as infringing 
the rule against perpetuities because the estate 
given to the sons and daughters was an abso- 
lute estate. Held also that the administrators 
were bound to give the annual income of the 
house to the sons and daughters of the testator 
until they put them in possession, and till they 
did BO the trust could not come to an end and 
the legatees would bo entitled to iDStitUte a 
suit for administration with a view to get 
possession of their shares in the houae. 
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AdmlniBtPatop-*-(Conc2^^^d) . 

Where a decree was obliained agaiost one of 


A mortgages deoree-hclder who purchases iu 
Court auction sale is in the same position as 
any outside purchaser unconnected with the 
property would have been. A sale held in 
execution of a decree in a suit where the pro- 
per representative was not impleaded in the 
record ought to bo set aside within one >ear of 
the sale. The plea of limitation which lies in 
the face of the plaint and on the facts found is 
bound to be entertained even in the second 
appeal. Rosamund Rhodes y. Fadraanabha 
Ghettiap, (1914) M.W.N. 9^1 = 17 M.L.T. 18, 
SadASIVA AIYAR and NAPIER, JJ. 

(3) Admin istrator—Unauthorised oale — Bojia 
purchaser from vendee- Creditor's right to 
avoid sale. See ACT V OP 1881 (PROBATE 
AND ADMINISTRATION), No. 13, 7 L.B.R. 93. 

Administrator-General. 

Property vesting in the — Administrator 
General banding keys— Effect. See HINDU 
LAW (WIDOW), No. 15, 16 M. L. T. 26, 

Administrator General’s Act. 

See AOT HOP 1874. 

Admission. 

(1) Admission by one of twt^brothers^ whether 
binding on the other. 

One of the two brothers admitted the 
olaim of the plaintiff who sued them for a sum 
of money : 

Beldt that the other brother was not 
bound by such admission. Musammat Malna 
Y. Madho Prasad, 24 Ind. Oas. 106* 

TUDBALL. 


Admission— (ConcZMcZfd). ^ 

(2) Withdrawal of gratuitous admission— 
Effect. See ACT III OF 1901 (U.P. LAND 
Revenue), No. 12, 23 lad. Oas. 966. 

(3) Admissions of one defendant whether 
binding on co-defendants. See APPEAL (GENE* 
RAL), No. 6, 22 Ind. Oas. 916. 

(4) Admi ssion by party or pleader in another 
suit— Weight to be attached. See APPEAL 
(SECOND appeal), No. 7, 19C.L.J.641, 

(I) When relevant. See EVIDENCE ACT, 
No. 10. 19 G.L J. 1. 

(6) Creditor admitting payment before trans- 
ferring his debt to a third person — Effect upon 
transferee. See EVIDENCE AOT, No. 11, 108 
P.W.B. 1914. 

(7) Admission of right involves admission of 
legal consequences of that right, See LIMITA- 
TION Act (1877), No. 3, 22 Ind. Caa. 660. 

(8) Pro-note alleged tp have been executed by 
two persons, but found not to have been exe« 
cuted by one of them or wi.h his consent— 
Admission of the other that both executed— 
Liability of person admitting. See PRO- 
MISSORY Note, No. 9, 16 M.L.T. 185. 

Adoption. 

(1) Consentjby next reversioners binds more 
remote reversioners. 

In a case of adoption, the consent given by the 
next reversioner of the adoptive father takes it 
out of the power of the more remote reversioners 
to object. Sohaj Ram y. Ram Lai, 78 P. L.B 
1914 = 22 Ind. Cas. 542 = 69 P. W.R. 1914. 
JOHNSTONE and CHEVIS, JJ. 

References: — 78 P.R. 1908 = 138 P.W.R, 
1908; 16 Ind. Cas, 469 = 68 P.R. 1912 = 194 P. 
W.R. 1912 = 210 P.L.R. 1912, B. 

(2) Limitation — Adoption — Suit to recover 
possession of immoveable property as adopt- 
ed son — Arts, 118, 119 and 144 of Act XV 
of 1877 (now Act IX of 1908). 

Held, by the Full Bench that when a person 
(Hindu or Muhammadan) sues for possession 
of immoveable property alleging that he is the 
adopted son of the last proprietor and his adop- 
tion is denied, his suit is governed not by Art. 
119 but by Art. 144, Limitation Act. 1877 
(now Act IX of 1908). Arjan Singh v,* Laoh- 
man Singh. 104 P.W.R. 1914 = 203 P. L. R. 
1914 = 81 P.R. 1914 (P.B.). 

JOHNSTONE, RATTIOAN and SrfAH DiN, 

JJ. 

References 71 P.R. 1901 ; 20 P.R. 1902 ; 68 
P.R. 1903; 3 P.R. 1904 ; 1 P.R 1907 = 31 P. W. 
R. 1907, overruled ; 126 P.R. 1912=6 P.W.R. 
1912, = 39 0. 418; 30 M. 308; 29 A. 727, F.; 66 
P.R. 1903(P.B.i;96P.R. 1908 = 79 P.WJR. 1908; 
44 P.R. 1911 ; 85 P.>V.R 1911 ; 24 A. 195; 26 
rf. 40;25C. 364 ; 27 0. 242, B.; 13 C. 308 
(P.C.); 20 C. 487 (P.C.); 22 C. 609 (P.C.); 20 M. 
40 ; 24 B. 260, (F.B.) ; 87 B. 618 ; 26 M. 291 
(F.B.) Dies, ; 88 P.R. 1907 = 161 P.W.R. 1907 ; 
86 p.R. 1905-112 P.W.R. 1906, R, ♦ 
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JLdvqi^ae Poi86silon. 

(1) Ex proprietary tenancy — Whether can be 
acquired by adverse possession — Atjra Ten- 
ancy Act {11 of 1901), 

It is possible to acquire by adverse possession 
a right, short of full proprietorship. Where, 
therefore, on the death of a Hindu widow, her 
husband’s brother S, as his next reversioner, 
took possession of a oertain mahal owned by 
the deceased, litigation followed between him 
and his brother’s sons, and by a decree on an 
award by the arbitrators the entire mahal Vas 
allotted to I, the son of a third brother, formal 
possession was given to I, in 1691, but S, and 
after him hi^ heir, the defendant, remained in 
possession of certain plots of sir land apper> 
taining to the mahal for over twelve years ; 
held, that the defendant acquired by adverse 
possession the status of an ex-proprietary tenant. 
Ulfat Rai v Basdeo, 12 A.L.J. 93»22 1nd. 
Oas. 269. 

PIQGOTT, J. 

Uureported, L.P.A, No, 38 of 

1911, fi. 

(2) Adverse possession — Enclosing neighbour's 
land — A'liction purchaser — Symbolical deli- 
very. 

Where one of two owners of neighbouring 
lands encloses with his own a portion of the 
other’s lands, the act is a mosi unequivocal 
assertion of the intention to appropriate it. In 
the absence of any circumstances to show that 
the occupation was permissive, such possession 
must be held to be adverse. 

Where the land purchased at a sale in exe- 
cution is in the adverse possession of a third 
person, symbolical delivery to the auction* pur- 
chaser is not effective in saving limitation. 

Rompicherla y. Shaik Ismael Baheb, 21 Ind. 
Oas. 765. ‘ 

AYIilNQ and TYABJI, JJ. 

(8) Adverse possession — Enh y into 2 >ossession 
as limited heir — Daughter -iu' law succeed- 
ing to mother-in-law's sir idhan property'^ 
Prescription — Acquisition of title — Only 
limited interest — Al,.olute title— Evidence 
to show acquisition of Nature of, 

C, a Hindu widow governed by the Benares 
fiohool of Hindu law, owned the suit property as 
her stridhan. In 1889, 0 died leaving behind 
.a daughter, the present defendant and her 
daughter-in-law, P. On G’s death, P. entered 
into possession claiming title as O’s daughter- 
in-law and remained in possession till her death 
in 1908. Plaintiffs, the reversioners of the 
husband of 0, now suqd to recover possession as 
^ being the nearest sapendas of P’s husband. 

Meldt that P’s possession was adverse to the 
defendant, that she acquired by presorlption 
only a daughter-in-law’s limited interest which 
came to an end on her death, and that the de- 
fendant name in again as her mother O’s heir. 

Wben a person enters on land under a title 
ts heir which is necessarily a limited title, as 
in {he present dase, very cogent evidsboe ir 
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necessary to show that she afterwards asserted 
a title as absolute owner (a). Bheolal v. Mt. 
SheoraJIa. 10 N.L.R. 35«2d Ind. Oas. 719, 
Mictra, A.J.O. 

References 25 A. 468 ; 25 .A. 476; 22 0.* 
445, R, 

(4) iJandlori and tenant— Payment of rent to 
third person — Denial of landlord's title to 
his knowledge — Adverse possession. 

The mere fact that a tenant paid rent to 
some other person would not necessarily show^ 
that the possession was adverse to the landlord, 
unless it was shown that such possession was in 
denial of the title of the real owner to bis know- 
ledge. Shyama Charan Pahary v. Ram 
Pposad Das, 22 Ind. Gas. 796. 

Chatterjea and Teunon, JJ, 

(5) Gramanabham— 5foringf straw ricks — 
Possession and enjoyment whether adverse 
—Madras Act III of 1905. 

Spencer, «7. — Storing straw rioks upon a part 
of the gramanatham will not give any title to 
any person as against Government by adverse 
possession, for such possession must be ade- 
quate in continuity, publicity and extent (a). 

Occupation of a fugitive and temporary 
nature or temporary use as vacant house site or 
back-yard is not sufficient to create a title (5). 

When the property concerned is land which, 
even before the introduction of Act 111 of 1905, 
was universally recognised as being the proper- 
ty of the State, a person who executes docu- 
ments purporting to transfer ownership in it 
does so at his own risk, as he should know that 
the efficacy of the transfer is liable to be 
repudiated. 

The animus possidendi of parties to such 
transactions must neoessarily be of an inconse- 
quential character. 

Sadasiva Aiyar, J.— The Government’s right 
to a natham poramboke site for residential pur- 
poses provided it is not already owned and 
possessed, is indi8patable| 

But a plaintiff who oomes into Oourtin eject- 
ment, though claiming under a grant from 
Government, ought to prove that the site was 
not owned and possessed by the defendant 
at the time of the grant to {he plaintiff by the 
Revenue phuthorities. , 

£q determining what right adverse possession 
would confer on the holder, the animus possi- 
dendi is the decisive factor, Tlie oharaoter in 
which possession is held must determine the 
right which the possession would confer. Stor- 
ing hayricks on a piece of waste land when the 
title to that land vesta in another will not ordi- 
narily raise a presumption that the act of pos* 
session is accompanied with the intention to as- 
sert an ownership title over it in denial of the 
title of the real owner (o). 

But where the defendant has let an oral and 
documentary evidence to the effect that the 
defendant’s anod&tor sold the site to a stranger 
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mveral years ago and that his family repurchas- 
ed from that stranger in 187d» it is difficult to 
hold that a person who has sold and repurchas- 
ed a site did not intend to assert an ownership 

title in himself. 

•• 

Tf the animus to assert a right in himself and 
to deny a title in anybody else codid be inferred 
from these acts of sale and re- purchase, the acts 
of enjoyment like putting up hayricks will 
constitute adverse possession agaiost the true 
owner though, without the proof of such an 
tiniwMs, those acta may be merely treated as 
permissive and not as adverse possession. Pat- 
lofir Boyanna v Golasu Aiethu, 16 M.L.T. 48 
»24 Ind. Cas. 735. 

Miller and Sadasiva aiyar, jj. 
Refefencesx--{a) 31 0. 397. ih) 16 B. 338 ; 
21M. 63;33 M. 362, jR. (c) (1912) M.W.N. 
445 (448), JR. 

(6) Grant of land under Da^khast rules — 
Rules not complied with — Jurisdiction — 
Adverse possession Presumption- ^Confined 
to spot actually in possession. 

The fact that a Divisional Officer contravened 
certain rules framed for his guidance does not 
afiect his jurisdiction to cancel a grant made by 
a Tahsildar. 

The ordinary presumption that a person 
having title has possession over the whole if he 
exercises acts of ownership only over a portion 
leaving thereat as waste, does not arise in the 
case of a trespasser whose adverse possession 
will be restricted to the particular portions in 
his possession. Karla Kownden alias Arana- 
ohalla Kownden v. Raghava Reddi, 23 Ind. 
Gas. 520. 

SaDASIVA AIYAR and SESHAGIRI AIYAR, 
JJ. 

(7) Adverse possession— Burdeit of proof — 
Presumption-^Limitation. 

In a suit for the recovery of a bouse, the 
plaintiffs alleged that the defendant had unlaw- 
fully and without any 4ght taken possession of 
it ten years before suit and after the death of 
the plaintiffs' ancestor. The defendant pleaded 
more than twelve years’ adverse possession. 
The Oourt found thaf the death of plaintiff’s 
ancestor took place more than twelve years 
prior to tj^e institution of the suit. 

Held^ under the ciroumstances, (1) that no 
presumption as to continuation of the plaintiff’s 
possession could be made in his favour ; 

(2) that it was for the plaintiff to prove by 
Vnrm facie evidence that he hadleen in posses- 
sion of the house within twelve years. Mueam- 
mat Hulasov. Salamat Khan, 23 Ind. Cas. 
521. 

BAFIQUE, J. 

(8) Hindu joint family —Possession of one co- 
parcener, nature of— Alienation by such co- 
parcener — Effect — Alienee's possession, 
whether adverse. 


Adverse Po8setlIoii--(Clonftntied). 

Plaintiffs and defendants I and 2 wore oo« 
paroeners jointly interested in the plaint pro- 
perty. Defendants 1 and 2 were in possession 
of the property and they sold it to the 5th de- 
fendant in 1890. The alienee claimed to have 
derived title to the Whole property from defend- 
ants I and 2, contending that the whole of it, 
and not merely the rights of the defendants 1 
and 2 therein, was purported to be sold to him, 
and )ie also claimed to have asserted a title in 
himself adverse to the plaintiffs since 1890 and 
that his title had become perfected by 12 years* 
adverse possession. There was no evidence 
that plaintiffs had knowledge of the fact that 
the defendants 1 and 2 or the 5th defendant 
ever asserted a title adverse to the plaintiffs. 

Held that the plaintiffs’ rights to the property 
in question was not barred by adverse posses- 
sion. 

A oo-paroener holds property under conditions 
one of which for the present purposes may be 
described as the disability to claim that his 
possession is adverse to that cf the other co- 
parceners, unless they have notice of his pur- 
porting so to hold the property. It is difficult to 
understand how a person holding property with 
limitations can pass to a transferee a title free 
from those limitations. Muthukrishna Iyen- 
gar V. Sankaril Marayana Iyer, 16 M L.T. 
196=*(1914) M.W.N. 708 = 27 M.L.J. 600. 
AYLING and TYABJI, JJ. 

References 15 M.L.T. 112 = 26 M-L.J. 140; 
(1912) A.C. 230 (235); (1855) 2 K.&J. 79 (83). JR. 

(9) Adverse possession — Suit against Govern- 
ment— Projection in front of house — Public 
pathway— Portton thereof— Proof of posses- 
sion for over 12 years— ho acts of possession 
by Government or plamiiff proved prior to 
12 iears— Government not bound to prove 
possession within 60 years — Presumption of 
possession on Government's bdhalf — Art. 
149, Limitation Act, Limitation. 

Where the plaintiff built a projection in front 
of a house in 1868 and thus remained in posses- 
sion of a portion of a public pathway since that 
date, and there was no evidence as to any acts 
of possession by the plaintiff or the Government 
prior to 1868. 

Held that, in the case of a public pathway, 
the presumption is that the public have been 
using every portion of it unless some oge had 
encroached upon it and obstructed their user, 
and that it must follow that prior to 1868 the 
public, as beneficiaries of the Government who 
have set apart the property for their use, have 
been in enjoyment, and that the suit^ against 
Government was therefore rightly dismissed. 

Per Seshagiri Iyer, J . — Where a private* per- 
son proves that he has been in possession for 
over'*l2 years, the onus is on the Government 
to show that they had some possession within 
60 years (a). 

Per Kumarasami Sastri, J.— It cannot be Isdd^ 
down as m inffexible rnle that, in a snita^attniti 
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the GfoTernment lor recovery of possession of 
immoveable property and damages for trespass, 
the plaintiff is entitled to succeed merely by 
showing poBsession for over twelve years before 
suit, unless the Government can show posses- 
sion or title within 60 years. All that the oases 
decide is that, when possession whose origin 
cannot be definitely fixed has been proved 
against the Government for a long series of 
years (not less than twelveli it is reasonable to 
presnme that such possession oommenoed at a 
period over sixty years ago, so as to throw on 
the Government the onus of showing either a 
subsisting title or possession within 60 years (6). 
Sambasiva Mudaliav v. The Secretary of 
State for India in Gounoil, 27 M.L J. 299- 
(1914) M.W.N 711. 

BESHAGIRI AIYAR and KUMARASWAMI 
SASTRI, JJ. 

References (d) & (b) 30 M. 246 ; 83 M. 173 ; 
33 M. 362; 23 M.L.J! 162, R, 

(10) Adverse possession over a right of equity 
of redemption — Limitation Act, Art. 144. 

Held, that adverse possession can legally 
exist over a right of equity of redemption (a). 

Held further, that, in a case of adverse pos- 
session of the equity of redemption, the article 
of Limitation Act applicable is^Art. 144. Hub- 
dar Rhanv. Gajadhar Chaube, 17 O.G. 294. 
Stuart, f.c. 

References : — (a) 14 B, 176; 6 C.W.N. 601; 
82 0. 296; UO.0. 1, JS. 

(11) Adverse possession, title 6^ --Animus 
poBsidendi — Animus based on real or 
pretended title-- Title acquired not higher 
— Defendants, lessees within twelve years— 
No acquisition of title by prescription, 

Aoqaisition of title by prescription depends 
upon the nature of the animus possidendi, 
whether that animus is based on a real or false 
or pretended title does not matter, and the 
title cannot be higher than what could be 
acquired if the pretence or falsehood proved 
true, 

Where the defendants were lessees within 
twelve years there could be no acquisition of 
title by prescription. Meethale Ylttll Raman 
Y. Pathulath Amba, 24 Ind. Gas. 95. 
SADASIVA AIYBR and SPENCER, JJ. 

(121 Adverse possession— Revenue records — 
Entry m —Recorded owner not in possession 
— Title — Burden of proof — Boundary 
dispute— Decision wJien not binding on 
parties. 

The plaintiffs, who were proprietors in the 
villpge of Musapur in Jullunder Distinct, sued 
lor possession of two plots 0' land of which they 
olaimad to be owners. The defendants# who 
were proprietors in the village of Domeli in 
the Kapurthala State, pleaded that the land in 
suit had for the last 50 years formed part of 
thair villaige And had been in their possession 
* owners, T^ay also pleaded that| if the 
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plaintiffs were proved to have been the owners 
of the land, tbey^’bad lost their ownership by 
reason of adverse possession on the part 0! the 
defendants. Between the two villages flowed a 
stream and the lands on both sides of it werp 
subject to the action of the watei'« 

Tt appeared that the defendants had been in 
possession of the land ever since it was brought 
under cultivation, i.c., for a period of between 20 
to 30 years and in the settlement record of the 
years 1871 — 1873 and 1891-92 of the Kapurthala 
State the defendants were recorded as owners 
of the land. In the Settlement of 1850-51 ot 
theJullundur District both the plots were 
apparently entered as part of the Musapur 
Estate, hat in the revised Settlement of 
1884 85 one of the plots was not so shown 
and of the other plot one half was shown as 
banjar and belonging to the proprietors of 
Musapur, but the possession of the culti- 
vated portion always remained with the de- 
fend.ant8. The plaintiffs relied also on the 
boundary line of the two villages demarcated 
by the Revenue officers of the two estates. The 
Subordinate Judge dismissed the suit, but 
the Divisional Judge decreed the claim bolding 
that the plots in dispute had gone over to the 
Domoli side as the result of avulsion and the 
plaintiffs were entitled to their possession as 
owners. 

Held, that the burden of proving superior 
title lay on the plaintiffs, and they had failed 
to prove it. It was abundantly proved that 
the possession had all along remained with the 
defendants. 

That as to demarcation of boundary line it 
was not quite clear on vfhatdata the deoision of 
the Revenue Officers was based and what autho- 
rity they bad for coming to a decision so as te 
settle the question of title to the land which 
bad been debatable ground for a long series of 
years. Amar Singh t. Bhola, 240 P. L. B. 
1914. 

SHAH DIN, J. • 

(13) Adverse possession— Proof of —Practice- 
Pleadings — SuH fSf' redemption — Plaintiff* s 
failure io prove mortgage — Plaintiff's posses- 
sion through mortgagees proved — Decree in 
plaintiff's favour — Issue remitted by High 
Court — New case, c 

This was a suit for redemption against certain 
persons alleged to be mortgagees and* the appel- 
lant who had purchased the property in execu- 
tion of a decree against other persons who were 
not its owners. The relief the plaintiffs asked 
for was redemption against the mortgagees and 
ejectment of lihe trespasser. The mortgagee^^ 
admitted the title of the plaintiffs but the 
defendant- appellant denied the mortgage and 
the right of the plaintiffs The lower appellate 
Court finding that the mortgage was not proved 
dismissed the suit. On an issue being referred 
by a single Judge of the High Court, it further 
found that the persons whom the jplaintiffs 
called their mortgagees were in posseseion. The 
single Judge bn this finding decreed the sifit* 
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Eeldf by Richards, C. That the lower 
appellate Court having found that no mortgage 
was proved, the single Judge was not justified 
in sending down an issue to enquire whether 
tj;ie plaintiffs or any one on their behalf was in 
possession within 12 years next before the insti- 
tution of the suit. The plaintiffs ^having;^ failed 
to prove the case set up by them ‘\he suit was 
rightly dismissed. 

Held by Banerji, (7.— That the failure of the 
plaintiffs to prove as against the appellant the 
^ortgsge alleged by them would not make the 
possession of the mortgagees or their successors 
adverse to them. Possession in order to be 
adverse must be coupled with an express or 
implied claim of right and in this case the mort- 
gagees, who were found, on an issue remitted 
to the Court below, to be in possession, never 
having denied the right of the plaintiffs, the 
latter were entitled to possession [a). Asad All 
V. Anand Sapup, 12 A.L J. 1233. 

RICHARDS, C. J. and BANERJI, J. 

References (a) 4 C. 327 ; 23 B. 137, R. 

(14) Adverse possession — Right acquired by 
^Ex-propnetary tenancy. 

The right of a person who remains in posses- 
sion of land adversely to the owner is a proprie- 
tary right and not. the right of an ex-proprie- 
tary tenant. Baldeo v. Ulfat Ral, 12 A.L.J. 
1163. 

Richards, o j. and Banerji, j. 

(15) Adverse possession — Heirs of deceased 
person — Tenants-in*commo7i^ Exclusion 
from enjoyment necessary to claim title by 
adverse possession. 

Where possession can bo referred to a legal 
• right, there is no acquisition of title by pres- 
cription. 

Where the heirs of a dooeased person succeed 
as tonants-in-oorimoD, mere possession of the 
property by one of the heirs of the deceased 
cannot be adverse against^tho other, unless 
there has been exolusion of the latoer from 
enjoyment to his knowledge. Qiri Appaya y. 
Girl Krlstamma, 24 Ind Cas. 436. 

MILLER and Bakewbll, jj. 

(16) Possession of a co-Mir whether adverse to 

other co-heirs — Possession traceable to a 
lawful title is not adverse — Hindu widow 
alienating property by gift to one of the 
presumptive reversioners — Validity — AH- 

enation by donee — Suit by alienee from 
the other reversioners— Adverse possession 
when commences. 

When one of several heirs takes poBseesicn 
of an inheritance, his possession is not adverse 
to his 00 -heirs (a). 

If the possession of a person can be traced to 
a lawful title, possession will be referred to 
Buoh title and would not be treated as the 
possession of a trespasser. 

Plaintiffs wore the purchasers of i share of 
certain lands which belonged to* A. A’s widow 
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B died in 1896 leaving one grandson M one 
daughter and 3 grandsons by ihe other daugh- 
ter. Prima facie each grandson got J share as 
reversioner of A. The 8 grandsons other than M 
sold thii ir | chare in 1899 to plaintiffs. M, the 
other grandson, however claimed the whole pro- 
perty under a deed of gift from his grandmother 
B executed in 1896 shortly before B’s death, 
and he sold it in 1899 to defendant. Plaintiffs 
sued in 1909 for possession of the | share pur- 
chased by them. The lower Courts dismissed 
the suit as barred by limitation on the ground 
that M enjoyed the property from 1896 till 1899 
when he sold it to defendant and defendant 
enjoyed it from 1899 (from ten years before 
suit) and the two periods together made up 
more than 12^y6ar8. 

Held, on appeal, that, as M*s possession on 
B’s death could be traced to his lawful title as 
one of the reversioners after B’s death, M’s 
possession on B’s death .ebould be treated as 
the possession of one of the lawful heirs, and 
not as that of a person who held under the title 
created by B’a gift deed which was invalid 
beyond her life M’s possession, therefore, 
between 1895 and 1899 was not adverse to plain- 
tiff’s vendors, and the period of his poBsession 
between B’s death and the sale deed to defend- 
ant in 1899 cannot be tacked on to the 
possession of tiSe defendant after 1S99 ; and 
that the suit was not barred. Ponnusawnay 
Iyer v. Permaye, 16 M L.T. 630. 

BADASIVA AIYAR and NAPIBR, JJ. 

Reference :—(a) 20 M.L.J. 283, F. 

(17) Revenue sale of entire estate— -Persons 
holding portions of estate for over 12 years 
adversely to the then owners if may maintain 
possession against purchaser. Limitation when 
commences. See ACT XI OP 1859 (REVENDE 
Sale Law), No. l, leC.W.N. 1281. 

(18) Adverse possession prior to creation of 
putni — Effect— Adverse possession if arrested 
by creation of subordinate tenure when pro- 
prietor is out of possession. See ACT VIII OP 
1885 (Bengal Tenancy), No. 86, 19 O.W.N. 
18. 

(19) Adverse possession by oo sharer, what 
amounts to — Duty of other co-sharers. See 
CO-SHARERS, No. 4, 105 P.L.R. 1914. 

(20) By CO sharer— What amounts to. See 
CO-SHABER8, No. 1, 21 Ind. Cas. 88. 

(21) Invalid transfer by widow -PetlnisBive 
or adverse possession— Transferee’s title by 
adverse possession. See HINDU LAW (WIDOW), 
No. 21, 23 Ind. Cas. 931. 

(22) Adverse possession of right to income. 
See INAM, No. 4, (1914) M.W.N. 746! 

(23) Ijara — Bent not realised for many ^ears 
—Possession without payment of rent after 
expiry of lease— Adverse possession See LAND- 
LORD AND TENANT, No. 24, 20 O.L.J. 800. 

(24) Trespassers whether can tack on periods 
of enjoyments. See LIMITATION ACT (19QB), 
No. 129, 119 P.L.R. 1914, 
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(36> Adoption — Possesairm of widow — Relief 
that the posaeesioo was mere life-estate and 
not absolute— Widow’s possession not adverse 
to adopted son. See IilMlTATlON AOT (1908), 
No. 100, 16 Bom.L.B. 111. 

(26) Bait for sale against mortgagor and 
person in adverse possession— Maintainability- 
Limitation. See Limitation act (1908), 
No. 128. 12 A.L.J. 982. 

(27) Mahant’s possession of Dharmsala when 
beromes adverse to its founder. See Mah\nt, 
No. 1. 161 P.W.R. 1914. 

(28) Simple mortgage — Mortgagee entitled to 
possession on default — Failure to take posses- 
sion — Whether possession of mortgagor is ad- 
verse. See MORTGAGE (GENERAL), No. 6, 21 
Ind, Gas. 778. 

(29) Mortgagee in possession — Trespasser — 
Dispossession of mortgagee — Whether adverse 
possession against mortgagor — Declaratory suit 
—Limitation. See IVfoRTGAGE (GENERAL), 
No. 2, 15 M.L.T. 112. 

(30) Mortgagee encroaching on other land of 
mortgagor — Effect of his being recorded in the 
settlement papers as mortgagee of encroached 
land— Adverse possession. See MORTGAGE 
(GENERAL). No. 19. 100 P.W.R. 1914. 

(31) What amounts to— Interrupted possession 
—Stranger grazing cattle — Assertion of hostile 
title by one oo- sharer against another— Effect. 
See Partition, No. 2, 20 O.L.J. 32. 

(82) Whether incumbrance. See REGULA- 
TION I OF 1886 (ASSAM LAND AND REVENUE), 
No. li 23 Ind. Gas. IIQ. 

(33) Establishment of title by adverse posses- 
sion— Whether a transaction affecting immove- 
able property. See TRANSFER OF Froferty 
AOT, No. 36, 16 M.L.T, 344. 

Affidavit. 

Meaning of. See Giv. PRO. CODE (1908), 
No, 302. 16 M.L.T. 377. 

&ge. 

(1) Statement by dei;^&sed person as to date 
of birth of another person — Admissibility. See 
EVIDENCE ACT, No. 5, 20 G.L.J, 302. 

(2) Barden of proving age to bring suit within 
time— Nature of proof required — Value of 
medical evidence to prove age. See LIMITA- 
TION,^©. 3, 78 P.W.R. 1914. 

Agency Rules (Vizagapatam). 

BuUs Nos, 17, 20-^Scope’-Agent declining 
to entertain special ap'peal under rule 17 — 
' Migh Court's power to interfere. 

Rule No. 17 of the Vizagapatam ^genoy 
RnM expcessly provides that the decision of a 
Divisional Assistant in an appeal shall be final. 
Rule No. 17 cannot therefore be read as giving 
a right of appeal against such a decision. The 
rule no doubt empowers the Agent for special 
reason to admit a special appeal. The meaning 
»orthis must be taken to be that, if the Agent 


Agency Rules (Ylzagapatam)— (Oono/udsd). 

thinks fit, the party should have a right of 
appeal. In other#* words a second appeal will 
lie with the Agent’s leave. 

WhJre the Agent refused leave to appeal, the 
Agent’s order cannot be held to be a decree*, 
and r. 20 does not apply, and the High Court 
has na power ^o direct the Agent to revise his 
order. Lakshminarayana Panigrahi y. Paau- 
pureddiGopi, 2? M.L.J. 177. 

SUNDARA IYER and BENSON, JJ, 

Agent. * ^ 

(1) Rejognised- agent if has right of audience, 
See CIV. PRO. CODE (1908), No. 261, 19 C. W. 
N. 64. 

(2) Commission agent— His tight and liabili* 
ties— Comparison with those of ordinary seller. 
See Contract Act, No. 87, 7 L.B.R. no. 

(8) Mortgagee authorised to pay oredftor of 
mortgagor in full— Whether he is an agent 
authorised to make a pure payment of interest 
— Optional exercise of authority — Effect. See 
LIMITATION ACT (1908), No. 66, 26 M.L.J. 509. 

(4) Agent appointed to carry on business of 
a money-lending partnership — Right of agent 
to .sue for dissolution of the partnership. See 
Power of attorney, No. 2, 7 Bur. L. T, 
202 . 

(5) Misappropriation by deceased agent — Suit 
against his sons — Limitation. Bee LIMITA- 
TION ACT (1908), No. 87, 16 M. L. T. 614. 

(6) See PRINCIPAL AND AGENT. 

Agraharamdars. 

Agraharamdars — Suit to eject tenants 
Jurisdiction of Civil or Revenue Court — 
Madras Estates Land Act (1 of 1908), 8s. 3* 
(2), 6 (1), Presumption — Land revenue 

alone granted — Terms of grant --Evidence 
— Tenants, whether affected — Meaning of 
“ acquired ” in exception to 8. S. 

A suit brought bp an *agraharamdar to eject 
tenants from the lands granted to him as a 
surva inam must be brought in a Revenue 
Court alone, as such an inatndar merely holds 
an estate” within the meaning of S. 3 (2) of 
the Estates Land Act. 

Sadasiva lyer^ J, — No distinction should be 
made between an inamdar and zemindar as to 
the presumption to be raised in respdot of the 
kudivaram right in the land of which the inam- 
dar or the zemindar is the proprietor. 

The presumption ought to be that the zemin- 
dar or the inOfjndar is not owner of the kudi- 
varam (a). 

The same presumption should be raised in 
order to determine the jurisdiction of Civil 
Courts, 

An mamdar cannot be said to ** acquire** the 
kudivaram interest in the land within the 
meaning of the exception to S. 8 of the Estates 
Land Aot, if the tenant either abandoaa oc 
utrenders the«^ land (6). 
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Igraharamdart— (Con^iniiad) . 

Spenoer, J.^The mere use of the words 
** enjoy the prodaoe o! the' land’* in an inam 
grant does not connote anything more than an 
alienation of the revenue (c) . * 

• Where ther^ is nothing to show what was 
granted at the oommenoement of a tenancy, it 
must be presumed to be co-ezteasive with the 
daraUon of the tenure of the landlord (d). 

The presumption is the same whether the 
grant was made by Government or by certain 
Reddi rulers. 

The correct rule to be applied by the Courts 
in India, in construing grants by former 
Qhvernments, is the rule of English Law as 
to oonstruotion of grants to subjects by the 
Grown (s). 

The presumption of occupancy rights in the 
tenants in zemindaria was established by a long 
course of decisions before the introduction of 
the Madras Estates Land Aot (/). 

As regards inama and agraharamSt if the 
agraharamdar or inamdar does not own the 
kudivaram right, they will fall under S. 3, 
ol. (2), of the Estates Land Act. 

The Estates Land Aot has, in this respect, 
essentially altered the position as to inama (p). 

There is no presumption that an inam grant 
includes both mdvar am a,nd. kudivaram ; 

the inamdar is bound to prove bis title to 
eject (A). 

In the absence of oonolusive evidence one 
way or the other, and when neither side is in a 
position to sbow where the jurisdiction lies, 
the natural presumption, which Courts have 
recognised about grants from the Grown being 
granta of revenue, comes into play and will 
have the effect of shifting the onua to the party 
to whom it is disadvantageous (i). 

The principle applies even to minor mams in 
an agraharam (y). 

Where minor inamdars auQ to eject tenants, 
they must show that'^hey let in the tenants at 
the beginning of their occupation (k)> 

The word acquired ” used in the exception 
to B. 8 of the Estates Land Aot must be oon- 
fitrued BO as to include cases of surrender or 
relinquishnment, but that must be read in oon- 
juootion with S> 6, il. (1), and S. 3, cl. (7), so 
as to apply to oases where the land so ** acquir* 
ed was in the possession of the inamdar for 
ten years, a period naoessary to extinguish the 
right of a cultivator to claim that the land 
may be given to him for cultivation. Aduea* 
mulli Supyaaarayaiia y. Aochutta Potauna, 
96 M.LJ. 99«22 Ind. Cas. 339 = 16 M. L. T. 
368. 

Sadasiva Iyer and Spencer, jj. 

Ref evinces {a) 11 Ind. Gas. 546; 10 M.L. 
T. 64 ; 21 M.L.J. 803 ; 19 Ind. Cas. 440 ; (1913) 

M. W.N. 282 ; 24 M.LJ. 288; 20 Ind. Cas. 753; 
94 M.L.J. 666 ; 20 Ind. Cas. 769 ; (1913) M.W. 

N. 782 ; 94 M.L.J. 659, F. ; 8 Ind. Cas. 865 ; 8 
M.L.T. 876 ; (1910) M.W. N. 639 ; 30 M. 602 ; 
a M.L.T. 470, Z;)iw.(h) 2 C.L,af. 67Q; 8 O.L, J. 
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Agraharamdari— (ConefKded). » 

324 ; 13 C.W.N. 19 ; 15 Ind. Cas. 166, i*. (e) 1 
B, 623, (d) 19 Ind. Cas. 440; (1918) M. W. 

N. 282 ; 24 M.L.J. 288, R, (e) 6 B.H.C.R. A.O. 
J. 191, (/) 20 M. 299 ; 7 M.L.J. 261, R. (g) 

8 Ind. Cas. 299 ; 8 M-L.T. 360 ; (1910) M.W.N. 
566 ; 30 M. 602 ; 9 M.L.T, 470, Dias, (h) 8 Ind. 
Gas. 366; 8 M.L.T. 876; (1910) M.W.N. 689, 
Diss. ; 4 M. 174 ; 16 M. 96 ; 16 M L.J. 838 ; 1 
M.L T. 102, F. (i) 7 Ind. Gas. 868 ; 20 M.LJ. 
526 ; 13 M. 60, R, (;) 6 Ind. Gas. 711 ; 34 M’. 
246 ? 7 M.L.T. 365 ; 20 M.L.J. 764 ; 11 Ind. 
Cas. 646 ; 21 M.L.J. 803 ; 10 M.L.T. 64, R. (k) 
17 Ind. Cas. 246 ; 12 M.L.T. 313, F, 

(2) Agraharam grant>.Grantee whether owner 
of Kudivaram — Presumption. Bee GRANTS, 
No. 8. 16 M.L.T. 696. 

Agra Tenaney Act. 

Bee N.W.P. ACT II OF 1901. 

Agreement. * 

(1) Agreementa to stifle prosecution in res* 
pect of an offence of a public nature^ valu 
diiy of— Compromise in respect of offences 
of a public nature but involving civil liabi- 
lity to an injured party, validity of. 

An agreement to stifle a prosecution in res- 
pect of an offence of a public nature is against 
public policy and illegal. Agreements of that 
class being founded upon the suppression of 
criminal offences have a tendency to subvert 
public justice and it is a well recognised rule 
that a person who has a public duty to perform 
should not be allowed to cause public injury 
in order to make a profit for himself. But 
there is no obligation on a person to forego his 
private rights and in all offences which involve 
damages to an injured party for whioh he may 
maintain an action, it is competent for him, 
notwithstanding they are of a public nature, 
to compromise or settle his private damage in 
any way he may think fit. 

Where the consideration for a promise is to 
abstain from or withdraw a criminal prosecu- 
tion for a non oompoundable offence, the pro- 
mise cannot be enforced. But in oases like 
those of criminal breach of trust or embezzle- 
ment, where there is always a civil liability, a 
bond can be taken in acknowledgment of that 
oivil liability, provided the stifiing of the prb- 
seoution forms no part of the consideration. 
Laohman Das v. Narain, 17 O.C 213.^ 
Pandit Kanhaiya Lal, a.j.c. 

(2) Agreement for partnership in respect of 
a lease for the farm and sale of drugs, vali- 
dity of — Agreement by lessee to transfer a 
portion of the profits or losses resulting from 
a lease for the farm and sals of d^ugs— 
Preliminary decree, discretion of Court in 

* passing — Civ, Pro, Code, 0 XX, r, 16, 

Where the parties had agreed to start a buai- 
0688 in partnership and to contribute capital 
therefor and to divide the profits and Iossm in 
fixed shares and a lease for the farm and iiuaof 
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AgMement— (Ooii(iniM(2). 

drag!# was acquired in the name of the plaintiff 
after tnat agreement had been made, held^ that 
the agreement was not illegal. 

Held further, that the rules on the subjeot 
which have the force of law lay down no more 
than that the Government refuses to recognize 
any person for the purposes of management of 
the realisation of the Government demand other 
than the person or persona named as lessees. 
There is nothing in the rules to prevent a l^see 
agreeing to transfer a portion of the profits 
dr losses resulting from the lease, to a third 
party (a). 

Held, also, that under 0. XX, r. 15, Oiv. 
^ 0 . Gode, it is within the discretion of a Court 
either to pass or not to pass a preliminary decree 
and a Court would make an improper use of 
this discretion if it passed a preliminary decree 
for the determination of points on which the 
parties had already agreed. Merha Mussam- 
mat g. Kundan Lal.fi? 0. C. 193. 

BTUABT and PANDIT KaNHAIYA LAL, 
A. J. CS. 

Beferenees (n) 24 M. 401 ; 20 M.L.J. 
337, B. 

(3) Performance of one’s part under arrange- 
ment made impossible — Effect — Status 
quo ante. See ACT I OF 1869 (OupH Estates), 
No. 1, 22 Ind. Gas. 129. 

(4) Agreement to pay money out of cheques 
coming into possession at a future dale — 
Creates a valid equitable assignment. See ACT 
11 OF 1874 (ADMINISTBATOR-GBNERAL’S), 
No. 3, 22 Ind. Cas. 566. 

(5) Agreement by a party to abide by deci< 
gion of Court whether binding when suit not 
maintainable in law. Bee ACT Vlll OF 1885 
(Bengal tenancy). No. 71, 21 ind. Cas. 
956. 

(6) Agreement admitting liability and pres- 
oribing payment by pro-notes^- Pro-notes mate- 
rially altered — Suit upon pro-notes dismissed-* 
Suit upon agreement if lies. See CEYLON 
CIVIL PROCEDURE ACT, No. 1, 18 C W.N. 
617. 

(7) Agreement to compound a non-oompound- 
able offence— Effect— Entering into agreement 
after due deliberation whether makes it lawful. 
See Contract act, No. 20, 54 P.L R. 1914. 

* (8) Agreement discovered to be void- Payment 
of compensation. See CONTRACT ACT, No. 53, 
16 Bom. L.R. 62. 

(9) Conditional adoption— Widow stipulat- 
tlug for continuing her powers over property— 
AgreemeR,t unreasonable. Bee HINDU LAW 
^ADOPTION). No. 1, 16 Bom. L.R. 57. ^ 

(tor Agreement to sell joint family property 
by one brother with the other brother’s consent 
—Whether binding. Bee HINDU LAW (JoA^T 
FAMILY). No. 2. 12 A.L.J. 52, 

(11) Agreement to sell whether gives any title 
to projperty . She HINDU £rAW(WiDOW}«No« 7, 


Agreement— (Ooneltidgd). 

(12) Female heirs— Agreement giving up 
right of survivorship**- Validity. Bee HINDU 
LAW (WOMAN’S Estate), No. i. 26 M.L.J, 
479. • 

(13) Agreement to pay money pfter a oertain 
event— Breach of— Suit for money— Limitation. 
See LimiTAHON act (1908). No. 82, (1914) 
M.W.N. 264. 

(14) Letter embodying agreement to transfer 
— Recital of possession of immoveable property 
passed— Agreement to sell — No registration 
necessary. Bee REGISTRATION ACT (1908)p 
No. 11, 21 Ind. Cas. 777. 

(15) Agreement for re-oonveyanoe of propeaty 
is not compulsorily registrable— Suit for specific 
performance. See REGISTRATION Aqt (1908)^ 
No. 9, 16 Bom. L.R. 582, 

(16) Agreement of sale— Condition for return 

of earnest money on non-approval of title by 
purchaser’s solioitor*** Non-approval must be 
reasonable and not mala fide, BALE, No. 13, 

24 Ind. Cas. 452. 

Agpieultnral Lease. 

Law applicable to. See LANDLORD AND 
Tenant, No. 26, (1914) M.W.N. 728. 

Alienation of Land Act (Paojab). 

See Punjab Act I of 1900. 

Aliyasantana Law. 

(1) Aliyasantana law;— Ejaman, removal of — 
Grounds-^ Limitation Act (i908), Sch. I, 
Arts. 44, 91 and 144 — Alienation partly 
binding -^Charge. 

Where an ejaman of an Aliyasantana family 
sets up a title to family properties in himself 
and alienates them, and does not discharge the « 
family debts when funds are available, and his 
conduct is inconsistent with the interests of the 
family, he is liable to be dismissed (a). 

A suit by an aliyasantana family to recover 
possession of the family ploperties alienated by 
its ejaman, not being a suit ** to set aside an 
instrument” within the meaning of Art. 91 of 
the Limitation Act, is governed by Art. 144 of 
the Act (6). 

The portion of the oonsideration found to bo 
binding on the family is ajsharge on the family 
property. Kunhanoa Bhetty v. TImmaju, 27 
M.L J. 60*24 Ind. Cas. 246. 

White, c j , and Sbshagiri ayyar, j. 

References I’-ia) 7 lod. Cas. 153*34 M. 481 
*(1910) M.W.N. 293*8 M.L.T. 159, F. 
(6) 14 M. 26; 14 M. 101, F.; 15 Ind. Cas. 365* 
(1912) M.W.N.* 383 *11 M.L.T. 198-22 M.L. 
J. 404 ; 30 M. 18*1 M.L.T. 412 ; 17 Ind. Cas. 
4*36 M. 576*12 M.L.T. 207 - 23 M.L.J. 806 
*(1912) M.W.N. 1112; 28 M. 349*15 M.L.T. 
228, D. 

(2) Adoption, of sole male — Validity — Gus^ 

toms — Proof of^Bhutala Pandia*B KatUikaU 
tale^Courta not bound to take judicial pxAAceiaf 
’^InconsUtency with oihir CiutornA^Na criU^ 
fion iio test vaMUy JftrkTIto 
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lllyasantana Ltm^iConcluded). 

Aet-^Difi 0 rem$ bitween Ughlative enaotmentB 
<md cmioma — Facts mcBs$anu to be proved in 
case of latter — Adoption — Difference between 
Hindu Law and Aliy aaantana law . Theb8eore<* 
tary of State for ladia in Goancll represented 
by the CoUeoior of South Ganara v. Santa- 
raja flhetty alias Bhojapparaaea Binnani, 25 
M.LJ, 4ll«U M,L.T. 348-2rind, C^a. 432 
» (1214) M.W.N, 333. See Final Pact, 1913, 
Col. 230. 

Allavion. 

• (1) Settlement of alluvial land by trespasser 
Raiyat bona fide taking settlement '—Bights of 
the caiyat. See ACCBBTION, No. 1, 19 O.L.J. 
596. 

(2) Alluvion and diluvion— Riparian owners 
in Fyzabad— Custom of dhar-dhura — Ikrarna- 
mas filled bv riparian owners — Edeot. See 
RBaUIiATION XI OF 1826 (BENGAL), No. 1, 
23 Ind. Cas. 224. 

AllOYlon and Dilavlon Regulation. 

See REG. XI OF 1825. 

Alteration. 

(1) Document — Material alteration Suit 
based on^-Reviaion. 

Heldt that where a document has been mate> 
rially altered so as to oast a definite liability on 
the defendant, a suit based thereon is rightly 
dismissed and the Chief Court will not interfere 
on revision. Per Oanga Nath v. Taja and 
Fatteh Sher, 29 P.W.R. 1914 «70 P.L.R. 
1914 = 23 Ind. Cas. 696. 

BEADON, J. 

Befermcea :--103 P R 1883; 91 P.R. 1900, R, 

(2) Negotiable instrument — Material altera- 
tion — Invalidity of the instrument — Cases of 
instrument tainted by forgery at the time of 
creation — Applicability of the principle to such 
oases. See PROMISSORY NOTE, No. 3, 15 M. 
L.T. 205. 

Altei*iiatiye Claims. 

Suit for possession as full owner — Alternative 
claim for pre-emption. See PRE-EMPTION, 
No. 20. 12 A.L J. 798. 

AUematlve Relief. ^ 

Prayer for —Right to original relief whether 
waived.. See MORTGAGE (GENERAL), No. 27, 
216 P.L.R 1914. 

Amendment. 

(1) Amendment-' Claim for freak relief— Addi- 
tion of— Date of institution of autt— Effect 
from such date— Addition bf claim barred 
aince date of suit— Not to be allowed by way 
of amendment Amendment aahed for in 
time — Befuaal by lower Court— Appellate 
' Court — Power to grant amendment, 

if a fresh relief or a new cause of action is 
allowed to be introduced into the plaint by way 
of amendment, the amendment relates back to 
the date ol the institution of the suit (a). 


2U 

Amendment*-(Oonf inned). ^ 

In the absence of any special oircumstanoesi 
a plaintiff will not be allowed to arfiend by 
claiming a fresh relief which since the institu- 
tion of suit has become barred (6). 

If an amendment has been asked for within 
the period of limitation, the fact that ihe first 
Court wrongly disallow^ it will not prevent an 
appellate Court from giving effect to it, even 
though the appellate order is passed after the 
period of limitation (c)- Memaaa y. Ram- 
krlihna, 10 N.L R. 32 = 23 Ind. Cas. 166. 
MITRA. Ofpg. A.J.O. 

Beferencea :—{a) 1 N.L.B. 117, F. ; 2 N.L.R. 
79. R. (6 d c) 66 L.J.Q. B. 621 (622)^ R, 

(2) Amendment — Decree— No application by 
judgment-debtor —> Strangers bona fide 
acquiring rights under decree— Amendment 
not allowed. 

In the absence of any application by the 
judgment-debtor to altei? the decree, and, where 
rights under the decree as existent have been 
bona fide acquired by third parties, it would be 
improper for the Court to exercise its powers by 
way of amendment of the decrees. Lan Maong 
V. Momein Bee Bee, 7 L.B.B. 81«22 Ind, 
Cas. 935. 

HARTNOLL, O.C.J., and YOUNG, j. 

Re/srence:— ti.R. 1892 A.C. 647 (65^), R. 

14) Revision — Plaint — Amendment ^ Pull 
Bench of Presidency Court of Small Causes 
— Jurisdiction to direct amendment of plaint 
— Amendment altering nature of suit. 

The Full Bench of the Presidency Court of 
Small Causes may, on an applioation for a new 
trial, allow a plaint to be amended, even 
though the suit was decided by a single Judge. 
An amendment of a plaint, even if it changes 
the nature of the oause of action and the suit, 
can, though unusual, be permitted when its 
effect is an avoidanoa of a multiplicity of suits, 
and a determination in the suit itself of the 
questions at issue between the parties. 

The real restriction on the power of amend- 
ment of pleadings is that the parties should 
not be prejudicially affected. If the prejudice 
is such as can be compensated for by ihe pay- 
ment of costs, then the Courts ought not to 
hesitate to permit the amendment if the ends 
of justice require it. 

The High Court should only interf^e with 
an order of a Small Oause Court where inter- 
ference is necessary for the ends of justice. 

Gang! Salt y. Ahmed Hauan Baib, 22 Ind. 
Cas. 241, 

tyabji, j. 

(4) Amendment of plaint — Lim^tion-:^ 
Expiry of— Change ^of relief -Power 'of 

1 Court to order amendment — Inference 
drawn— Laches — Want of consideration 
pleaded by defendant. 

Certain specified plots of land were mort* 
gaged to the plaintiffs. There was a stipalaGeii 
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ImefdmeDi— (CoH<iHU0d). 

ip tht mortgage-deed that, if the mortgagees 
oould oat obtain possession of the plots, or if 
their possession was disturbed, they would be 
entitled to recover their money by sale of the 
mortgaged plots, or, by sale of the zemindari 
share to whioh these plots appertained or 
from the person and other property of the 
judgment-debtor. The suit was brought on 
the last day of limitation for sale of the speci- 
fied plots. It appeared at a later stage that 
the plots in suit had changed hands intthe 
meantime and lor certain reasons oould not be 
sold and the plaintiff applied for amendment of 
the plaint and asked for sale of the zemindari 
share. The Court below allowed the amend- 
ment. 

Held that the cause of action for sale of the 
semindari having become barred by limitation, 
the Court had no power to allow amendment of 
the plaint by introducing a new cause of action 
(a). 

Eeldt further that, when a plaintiff does not 
bring a suit upon his mortgage for so long a 
time as seventeen years, the Court is entitled to 
draw an inference adverse to him either as to 
the passing of consideration or as to payment 
of interest (b). Balkaran Upadhya t. Gaya 
Din Kalvar, 12 A.L.J. 635»36 A, 370»24 
Ind. Oas. 265. « 

RAFIQ and PIGGOT, JJ. 

References : — (a) 8 A.L.J. B. 636, D. (6) 8 
A.L.J.R. 368, jR. 

(6) Decree, amendment of — Civ, Pro* CodCf 
1908, Ss. 151, 152— Decree, not inconsistent 
with the order in the judgment— Court, 
power of, to vary or alter the order and 
decree — Inherent power of Court, to give 
effect to its intention — Costs, decree for — 
Decree, amended in favour of persons other 
than applicants, by Court acting ex pro- 
prio motu — Power to amend, when appeal 
pending against the decree* 

A Court can, by virtue of its inherent power 
provided by 8. 151, or by the power vested in 
it under 8. 152 of the Code, alter or vary the 
order and the decree passed by it, although the 
decree is apparently not inconsistent with the 
order in the judgment, when it finds that the 
language of the ordering portion of the judg- 
ment is elliptical and ambiguous, and the order 
and the decree do not correctly state what was 
actually decided (a). 

A suit was contested both in the Court of 
first instance and in the appellate Court by one 
among several defendants, and the appeal by 
the plaintifi was allowed and the suit decreed 
with costs,” and the decree prepared in the 
appellate Court gave costs against ail the 4efend- 
anta. • On an application for amendment of 
the decree for costs made by some of the non- 
oontesting defendants. * 

Held, upon a consideration of the whole judg- 
ment passed in appeal, that the Court in decid- 
ing the case did not really intend to saddle all 
th# defendants with oosih, and as such the 


Amendment— (Oontintisd) . 

decree should be amended. And the Court, 
acting ex proprio enctu, further directed that 
the order in favour of the applicants should 
also be extended to the oases of other defend- 
ants, although they did not join in the^ 
application for amendment of the«deoree. 

A Ccpirt has the power under 8. 152 of the 
Code to amend a decree, even when an appeal 
is pending in the higher Court against it (6). 
Harmange Singh y. Ram Gopal Aoharl, 20 

C. L.J. 18. 

Carndufp and Richardson, jj. • 

References (a) 37 C. 649 (657) and 80 Oh. 

D. 239,F. (6)L.R.P. 88. B. 

(6) Suit brought in wrong name — Amendment 
of plaint — Limitation* 

Where a plaintifi, intending to sue one 
person, by mistake enters the name of another, 
an amendment of the name, even if mada after 
the period of limitation, does not bar the suit 
(a). 

But where, under some mistake or error, the 
plaintifi intends to sue the wrong person, an 
amendment will not make the suit within time 
against the right person if it is already barred 
against him. Narayana Saetrlgal v. Manga- 
iathammal, 23 Ind. Cas. 764. 

Wallis and aylino, jj. 

Reference 1 T.L.R. 627, JF'. 

(7) Pleadings— Suit of one nature— Convert 
sion into mie of a different nature. Palakonath 
Kannamboth Imfoiohi NatP y. Manathanath 
Kotavachalil Ramar Nalp. (1913) M.W.N. 
980 = 21 Ind. Gas. 935. See Pinal Part. 1913, 
Col. 233. 

(8) Amendment ordered by High Court to be 
made by first Court — Amendment made by * 
lower appellate Court if legal— Amendment 
order made under what power — 0. VI, r. 18, 
Civ. Pro. Code (1908), applicability — Amend- 
ment made after fifteen days of order whether 
bad. See ACT I OP 1879 (CHOTA NAGPUR 
Landlord and Tenant Procedure), No. 
2, 22 Ind. Cas. 778. 

(9) Plea taken at late stage— Amendment of 
plaint when may be allowed. See AOT II OF 
1905 (PUNJAB PRE-EMPTION;, No. 1, 132 P. 
W.R. 1914. 

(10) pleadings faulty— Claim in plaint based 
on wrong grounds — No objection by defendant 
—Amendment. Bee CEYLON CIVIL PROCE- 
DURE Act. No. 1, 18 C.W.N.-617. 

(11) Negligence of Court’s officers — Uninten- 
tional and aocidj^ntal error in decree— Amend- 
ment of decree by correcting error— Inherent 
power of Court. See Civ. Pro. CODE (1908), 
No. 225, 21 Ind. Cas. 115. 

(12) Of paupeir petitions— Court’s inherent 
power. See CiV. PRO. CODE (1908), No, 401, 
26 M.L. J. 343. 

(13) Of decree — Powers of Court— Whether 

pleadings also to be amended. See Oxv. PRO. 
CODE (1908), 224, (1914) M.W.N. 107. 
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(14) Error in the relief olaimed due to an 
aooidental slip — Beoord to 2ie amended. See 
OIV, Pao. CODE (1908), No. 226, 12 A.L.J. 
185* • 

• (15) Amendment whether may be permitted to 
revive a barretl olaim— Oourt’a power to amend 
— Oiroumstanoes under which aigpiendanji may 
be refused. See OlV. PRO. CODE (1908), No. 
92. 17M.L.J.26. 

(16) Amendment of plaint — Introduction of 
fresh cause of action which has become barred 
hy limitation — Whether allowed. See CiV. 
PRO. CODE (1908), No. 260, 12 A.L.J. 833. 

tl7) Amendment — Pleadings — When allowed 
—Date of amendment — Date of presentation of 
plaint— ‘Institution of suit deemed to be on 
latter date. Bee CiV. PRO. CODE (1908), No. 
261, 62 P.R. 1914. 

(18) «lnherent power of Court— Amendment 
of decree to bring into cbnformity with judg' 
ment — Necessary for ends of justice — High 
Court’s power of interference— Revision. See 
OlV. PRO. CODE (1908), No. 195, 23 Ind. 
Oas. 906. 

(19) When may be allowed— Powers of Court. 
See Civ. Pro. Code (1908), No. 223, 8 8.L.R. 
28. 

(20) Amendment when may be allowed— 
Objection against amendment in appeal against 
decree. See ClV. PRO. CODE (1908), No. 263, 

8 S.Ii.R. 69. 

(21) Of sale certificate- Powers of Court. See 
LIMITATION ACT (1908), No. 128, 19 O.L.J. 
209. 

(22) Amendment — Powers of — Civ. Pro. 
Code (1908), O. VI, r. 17. See LIMITATION ACT 

. (1908), No. 25, 16 M.L.T. 241. 

(28) Suit by a person in his private capacity 
—Subsequent prayer for a decree in the 
alternative as managing director of Company- 
Amendment whether can be allowed. See 
limitation ACT (l908), No. 62, 16 M.L.T. 
251. 

(24) Powers of Court to order. See MORT- 
GAGE (GBNBRAD), No. 9, 16 M.L.T. 232. 

(25) Of decree— Execution— Limitation. See 
MORTGAGE (Redemption), No. 5, 22 Ind. 
Oas. 283. 

(26) i^endment of plaint— Court’s discre- 
tion. See PLEADINGS, No. 2, 19 O.L.J. 518, 

(27) Agent appointed to carry on business of 
partnership— Right of agent to sue for dissolu- 
tion of the partnership— Amendment of plaint 
—Formal defect. See POWER OP ATTORNEY, 
No. 2, 7 Bur. L. T. 202. 

(28) Pre-emption— Suit based on Mahomedan 
Law— Custom found to be in existence — Effeot 
—Whether amendment of plaint necessary. See 
PBB-BICPTION, No. 22, 12 A.L.J. 966. 

(29) Agent authorised to enter appearance in 
suits— Power to sign amended plaint. See 
Principal and agent, No, 3, 7 Bur. l.t. 
199. 


Amendment— (Concluded). • 

(30) Amendment of claim when not* to be 
allowed. See SALE, No. 3, 7 Bur. L.f , 69. 

Anoient Documents. 

(1) Proper custody of — Interference with 
discretion as to custody by appellate Court. Bee 
ACT VIII OP 1886 (BENGAL TENANCY), No. 
24, 23 Ind. Oas. 773. 

(2) Whether presumptive evidence of posses- 
sion. See ACT VII OP 1886 (BENGAL TBN- 
ANOV), No. 86. 19 O.W.N. 18. 

(3) Deeds of endowment — Terms ambiguous 
— External evidence if admissible. See RELI- 
GIOUS Endowments. No. l, 200.L.J. 812. 

Annuity. 

Annuity agreed to be paid to a person and 
heirs— Whether charge on the estate — Remedies 
open to annuitant. See HINDU LAW (QENB- 
BAD, No. 1, 27 M,L.J, 694. 

Appeal. * 

1. — General. 

2. — Second appeal. 

3. — To Privy council. 

1.— General. 

(1) Limitation — Appeal — Failure to file copy 
of the decree — Further time allowed for an 
appeal — Sufficient cause'^S* 5 of Act IX 
of 1908— Czt;. Pro. Code (1908), 0. XLI, 
r, 1. 

Held^ that failure to present a copy of the 
decree appealed against within the time allow- 
ed for an appeal amounts to not filing the 
appeal at all, and time cannot be extended for 
the purpose of making up the deficiency, parti- 
cularly when the appellant has already lost the 
opportunity once granted to him for doing so. 
Achhar Singh y. Nikku, 2 P.W.R. 1914«25 
P.L.R. 1914 = 23 Ind Oas. 319. 

CHEVIS, J. 

Beference 8 P.W.R. 1911, F. 

(2) Pauper — Application for leave to appeal 
as — Presentation of unstamped appeal 
memorandum along with it — Bejection of 
application — Subsequent stamping of memo* 
randum of appeal*- Expiry of period of 
limitation at date of stamping— Bar of 
limitation — Poverty not sufficient cause — 
Limitation Act, s, 5 — Mistake of counsel — 
Failure of Court Officers to inform’-^Befund 
of Court- fee — Not allowed. 

An unstamped memorandum of appeal was 
along with the appellant’s application to be 
allowed to appeal as a puper, filed before the 
period of limitation expired. But, the appli- 
oation for leave to appeal as a pauper having 
been rijeoted, the memorandum of appeal was 
stamped afterwards, by which time the period 
of limitation for filing the appeal expired. 

Heldt that it was only when it was duly 
stamped that the memorandum of app^l b^ 
came one that could be acted on by the Court, 
and that it became time-barred when it 
received by the Court duly stamped. 
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AppM'—(GontinuBd ) . 

l.^Oeneral — {Continued). 

Held, also, that poverty was not a sufficient 
cause within the meaning of S. 5 of the JLiimi- 
tatioQ Act for admitting an appeal after the 
ordinary period of limitation prescribed there- 
for has expired. 

Where the counsel for the appellant applied 
lot the refund of the Oourt-fee paid on the 
appeal on the ground that he was milled by the 
practice of the Court and that the clerk ot*the 
Court failed to inform him and to dooline to 
receive the fee. 

Held that it was not obligatory on the Court 
Clerk to have informed him and that the refund 
(^uld not bo ordered, because counsel could not 
have been legally heard at all on the question 
pi limitation if he had not presented a duly 
stamped memorandum. 8. Annamalay v. 
0. M. M. R. M. Ghetty Firm, 7 L.B.B. 90 = 22 
Ind. Oas. 884. * 

Hartnoll, oppg. c.j. and Young, j. 

References A. 305; 22 B. 849 ; 13 0. 
78 ; 2 A. 241, R. 

(3) Court-fee — Mortgage suit — Order absolute 
— Appeal against order absolute — Memoran- 
dum filed with 8 annas Court-fee instead 
of advalotem —Eacfension of<vne by Court 
to pay deficit Court fee — Payment of deficit 
Court-fee within lime— Limitation— Apoeal 
whether filed in time — Mistaken apprrhm- 
sion—Civ. Pro. Code, 1882, s. 592--^ — Civ. 
Pro. Code, 1908, 8. 149. 

The defendants in a suit upon a mortgage 
appealed against the order absolute. The 
appeal was lodged in time, but upon the 
memorandum of appeal a Court-fee of 8 annas 
only was attached. Exception was taken at the 
office whereupon the Judge held that ad valorem 
Court-fees must bo paid. The appellants were 
granted time and the deficit Court fee was 
paid. When the appeal was taken up for 
disposal, the District Judge held that the 
i^ppeal was not filed in time as it must be 
dpemed to have been presented on the day 
when the deficit Court-fee was paid. The appeal 
was, consequently, dismissed as barred : 

Heldf that the appellants by m 1:3 take treat- 
ed the order as made in course of proceedings 
iu execution of the preliminary decree and 
presented the appeal as a miscsilanoous appeal 
agaiusf' an order in execution proceedings ; 
that, as there was no reason to hold that the 
appellants deliberately did not pay the Court- 
fee in the first instance, the appeal should 
have been treated as presented in time. Hari 
Oharaa Dey v. Bakunth Nath Maokhopa- 
:4Uiyitya, 21 Ind. Cas. 866. # 

- llOOKEBJBB and HOLMWOOD, JJ. 

References : -6 I. A. 126 = 2 A. 241; 19 C. VSO: 
90 0. 41; 27 0. 814 = 4 C.W.N. 818 ; 31 C. 75 
and 2 Ind. Cas. 1. B. 

.(4) Queetion of law raised for first lime in 
« * appeody when may he allowed to be taken. 


Appeal— {Continued). 

1 . --General — ( Continued ) . 

When a question o! law is raised for the first 
time ix^ a Court of last resort, upon the oon- 
struotion of a document, or upon, the facts 
either admitted or proved beyon^ controversy,* 
it is not only competent but expedient, in the 
interests of justice, to entertain the plea. The 
expediency of adopting that course may be 
doubted when the plea cannot be disposed of 
without deciding nice questions of fact, in 
considering which the Court of ultimate review 
is plaoed in a much less advantageous positioi^ 
than the Courts below. But the course ought 
not in any oase to be followed unless the Court 
is satisfied that the evidence establishes beyond 
doubt that the facts, if fully investigated, 
would have supported the new plea. Bail 
Mohan Malakep x. Gobinda Chandra Karma- 
kar, 22 Ind. Cas. 563. 

MOOEERJEE and BEACHOROFT, JJt 

Reference 1892 A.C. 473 (480) = 61 L.J.P.C, 
60 = 67 L.T. 608 = 57 J.P. 21, F. 

(5) Appeal — Practice — Evidence, conflicting 
— Opinion of first Court— Court of Appeal, 
duty of. 

In all oases in which the evidence is conflict- 
ing, it is the duty of a Court of Appeal to 
have great regard to the opinion formed by the 
Judge in whose presence the witnesses gave 
theii evidence, as to the degree of credit to be 
given lo it. Bindubasiol Debi v. Araar Chan- 
dra Bhowmik, 22 Ind. Gas. 512. 

CARNDUPF and RICHARDSON, JJ. 

Reference 21 0. 279, F. 

(6) Public road— Obstruction, suit for removal 
of — Special damage, proof of— Pleadings — , 
Admissions by ons defendant whether bind- 
ing on other defendants— Appeal, by defend- 
ant agahxst whom suit dismissed, whether 
lies. 

No suit will lie for the femoval of an obstruc- 
tion to a public road except upon proof of 
special damage to the plaintifi. 

An admission in the pleading of one defend- 
ant is in no way admissible against or binding 
on a co-defendant (a). 

The appeal of a defeod&nt against whom a 
suit bad been dismissed with costs should not 
be entertained. Haji Hey at Bakah v.*Maaaiii> 
mat Lachminia. 22 Ind. Cas. 916. 

COXE and GHATTERJEE; JJ. 

References (a) 15 C. 460; 8 C. 20 (F.B.); 
26 U. 793 and 4 O.W.N. 286, R. 

(7) Application asking a Munsif to take 
criminal action himself against d person— 
Sanction to prosecute— Appeal k> the Dis- 
trict Judge— Jurisdiction. 

Where an application was made to a ^unsif 
asking him to take action himself against a 
certain party and to send him to a CrtxiUPA^ 
Court to be tried there for various oieUoiS, 
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AppeMl-^iContintted), 

1,— General«(Conif<ni^d). 

wiihout aeking the Qoatt for aanotion to prose- 
otita those persons, and the Muosif declined to 
take any action, held that no appeal lay to ihe 
bistriot Judge against the order of the Munsif. 
Bhaglrathi y. Sura] Mat, 12 A.L.J. 684-15 
Or. L.J. 676=25 Ind. Gas. 327. * 

Ohamieb, j. 

(8) Practice— Second appeal — Apveal from 
decision of appellate Court rejecting appeal 

% as time’‘barred ts a second appeal— Limita- 
tion Act (IX of 1908), 8. 6. 

Mn appeal from the desision of the lower 
appellate Oourfe rejeoting an appeal as barred 
by limitation is a second appeal. 

Where a Judge once provisionally admits an 
appeal to the file in the absence of the respond- 
ent, iWs competent to him to entertain at the 
heariiig the objection that the appeal was pre- 
sented beyond time. Raojl Keahav Deshmakh 
V. Krishna Rao Anand Rao, 16 Bom.L.B. 516 
md8 B. 613. 

BOOTT, a.J., and BATCHELOR, J. 

(9) Admission of appeal presented after time 
—Discretion of Court— Discretion must be 
legal and regular — Presentation of appeal 
to a wrong Court not sufficient cause— 
8s, 5, 14, Limitation Act (1908). 

Discretion when applied to a Court of law 
means discretion guided by law. It must not 
be arbitrary, vague and lanoiiul, but legal and 
regular. 

The presentation of an appeal to a wrong 
Court through a mistake in or ignoranoe of law 
is not a sufiicient cause for admitting an appeal 
*after time. 

In an appeal filed after its time, the appel- 
lant should file his memorandum of appeal 
and state in it the grounds on which be asks 
the Court to admit it after time. Nga Fo Kan 
V. Hga Shwe Dat, 7 Bur. L.T. 250. 

MCCOLL, J.c. 

(10) Practice— Madras High Court— Admis- 
sion Court excusing delay — Order subject to 
objection. 

An order of the Admission Court excusing 
delay in the payment of a deficient Court-fees 
on an apileal is, according to the practice of the 
High Court of Madras, made subject to object- 
ion before the Court hearing the aupeal and its 
decision thereon. Acharath Par akkat 
Kanbainniad v. Acharath Bappan Kama- 
van, 23 Ind. Cas. 946. ' 

MILLER and TYABJI, JJ. 

(11) Appeal— Decision in favour Finding 
against — Appeal^ whether competent. 

A party has no right to appeal against a 
decision in his favour on the ground that one 

the findings is against him. Ahmadunnissa 
V. GnliaH Lai, 24 Ind Cas. 36. 

Rafique and PiOGOTT, JJ . 


Appeal— (Continued)* ^ 

— 1.— GeneraI**(Oon^iniMd). 

(12) Appeal— Appealable cases— Judgment- 
Lower Court to pronounce opinion on all 
issues — Misconstruction of document — 
Ground for second appeal. 

In appeaLi’ ie oases, the Courts below shodld, 
as far as pcsiiible, pronounce their opinions oh 
all the important points raised, so as not tP 
necessitate a remand (a). 

The mis-construotion of a document is a 
ground for second appeal (6). Palaniaiidy 
Chetty y. Kambaraya Chetty, 24 Ind Oaa. 67. 
TYABJI and SPENCER, JJ. 

References (a) 10 M.I. A. 476* ;19 Eng* 
Rep. 1052*5 W.R. (P.C.) 63. F. (b) 18 a 28 
*171. A. 122, R, 

(13) Appeal — Two orders in two ixecuiA6n 
cases— One joint appeal^ legality of* 

If there are two distinct orders in two sepa> 
rate execution proceedings, their propriety 
op.nnot be questioned in one joint appeal. 
Rakhal Chandra Tewarl v. Maumotha Nath 
Mitter, 24 Ind. Gas. 438. 

Mookerjbb and Beaohcroft, JJ. 
References : — 15 Tnd. Os'?. 897 = 16 O.L J. 691 
= 17 C.W.N. 6‘i6, Distd, ; 10 Ind. Cas. 416*16 
G.W.N. 994, 

(14) Appeal^ i1 lies —Appeal against preUmi> 
nary decree— Final decree, passing of, before 
filing of appeal— Final decree signed after filing 
of appeal— Civ. Pro. Code (1908), S. 97, 

Khirodamoyi Dasi v. Adhar Chandra Ghose, 

IS O.L J. 321 = 21 Ind. Cas. 516. See Final 
Part, 3913, Col. 237. 

(16) 'Time reqrtisite for obtaining copies — 
Intervention of Sundays— Time for appeal how 
to be circulated. Ramaswaroi Chetty y. 
Ramanathan Chetty, 14 M.L.T. 194 = 25 M. 
L J. 354 = (19l3i M.W.N. 805 = 21 Ind. Cas. 
192. See Final Part. 1913, Col, 238. 

(16) Whether all appeals are by way of re- 
hearing— English and {Indian Law, Raja of 

Yenkataglrl v. Mukhu Naraeayya, 8 M.L.T. 

258 = 7 Ind. Gas. 202 = 37 M. 1. See Pinal Part, 
1910, Col. 219. 

(17) Practice — No appeal — Lower Couft 
decree entirely faxyour able— Not even when res 
judicata. Secretary of State for India Y. 
Saniinatha Kavundan, 10 M.L.T. 291 = (1911) 
2 M.W.N. 303 = 21 M.L.J. 947 = 12 Ind! Cas. 
167 = 37 M. 25. See Final Part, 1911, Col. 186. 

(18) Order refusing grant of Letters of 
Administration with will annexed— Decree— 
Appeal — Court-fee. See ACT X OP 1865 
(Succession), No. 15. 22 ind. Oas. 98. 

(19) Appeal against order passed unde/ the 
OonmanicR Act— Three weeks* notice — ^Appel- 
lants duty to be prompt. See AOT VI OP 
1882 (COMPANIES), No. 16. 100 P.L.R. 1914. 

(20) Order appointing guardian — Appeal. 

Bee AOT VIU OP 1890 (GUARDIANS ANfi , 
WARDS). No. 86, 7 B.L.R. 90. ; , ^ 
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Appeal — (Continued), 

4. — Goneral— (Oon/in*4ed^). 

(21) Ward of Courto-Oourt’s power to res- 
train unsuitable marriage — Appeal— Revision. 
See AOT VIII OF 1890 (GUARDIANS AND 
WARDS). No. 22, 20 0 L.J. 91, 

(23) Order removing guardian and appoint- 

ing another guardian — Whether appeal lies. 
See AOT VIII OF 1890 (GUARDIANS AND 
WARDS), No. 32, 20 O.L.J. 298. ^ 

(33) Order appointing guardian on furnishing 
security — Appeal. See ACT VIII OF 1890 
(Guardians and Wards), No. 6, 24 Ind. 
Oas. 302. 

(24) Order dismissing petition for adjudica- 
tion for abuse of process whether appealable. 
Bee ACT III OP 1907 (PROVINCIAL INSOL- 
.VBNCY), No, 46, 7 Bur. L.T. 63. 

(25) Appeal from decision of Additional 
Judge whether lies tcf District Court or High 
Court. See ACT III OP 1907 (PROVINCIAL 
INSOLVENCY). No. 45, 12 A.L.J. 1105. 

(26) Power of District Judge to dispossess 
third persona of property belonging to insol- 
vent — Appeal— Leave to appeal. See ACT III 
OP 1907 (PROVINCIAL INSOLVENCY). No. 20, 

12 A.L.J. 1278. 

(27) Suit under Dekkhan Agricultural Relief 
Act— Appeal— Revision— Jurisdict ion. See ACT 
XVII OF 1879 (Dekkhan agricultural 
Relief), No. 2, 16 Bom. L R. 766. 

(28) Application for re-hearing of appeal refus- 
ed— Whether appeal lies. See ACT VIII OF 
1886 (Bengal Tenancy), No. 74, 19 O.L.J. 
310. 

(29) Suit for ejectment in Revenue Court- 
Plaintiff denied that defendant entitled to 
possession as proprietor — Question of pro- 
prietary title — Appeal — Jurisdiction. Bee ACT 
II OF 1901 (AGRA TENANCY), No. 20, 12 A.L. 
J. 251. 

(80) Suit against ex-proprietary tenant for 
ejectment — Valuation. Court-fee — Appeal. 
Bee AOT II OF 1901 (AGRA TENANCY), No. 21, 

13 A.L.J. 933. 

(31) Preparation of partition proceeding — 
Objection as to land held in severalty — Proprie- 
tary title — Appeal — Jurisdiction. See ACT III 
OF 1901 (U.P. Land Revenue), No. ii, 22 
I&d^Cas. 949. 

(32f Order of Assistant Collector referring 
parties to Civil Court— Not a decree— No 
appeal. See ACT III OF 1901 (U P. LAND 
REVENUE), No. 10, 23 Ind, Oas. 656. 

(83) JBioTum of appeal from order of Revenue 
Court disallowing objection to partition. See 
ACT in OF 1901 (U. P. Land Revenue), 
Ko* 12. 38 Ind. Oas. 965. 

(84) Order dismissing pre-emption suft for 
non-payment of purchase money within time 
appealable as decree— Revision against such 
order not entertainable by second appellate 
Court. 806 ACT XViri OF 1876 (OUDH LAWS), 
No. 7« 34 Ind. Cas. 109, 


Appeal^(Goniinued), 

1.— General— (Oonftnt4sd). 

(35) Powers of Chief Court under amending 
Act I of 1912. SeeACTXVIII OP 1884 (PUN- 
JAB Courts), No. 19, 44 P.L.R. 1914. 

(36) Lower Appellate Court’s &uty in revers- 
ing judgment. Bee APPEAL (SECOND AP- 
PEAL), No. 4, 19 O.L.J. 386. 

(37) Private arbitration — Appeal — Jurisdic- 
tion. See Award, No. 4, 19 O.L.J. 260. 

(38) Award — Decree — No appeal. Sea 
AWARD. No. 9, (1914) M.W.N. 865. 

(39) Party not appealing — Power to reverse 
decree against him — Ground of reversal com- 
mon— Power of appellate Court. See BENAMI 
Transactions, No, 5, 23 ind. Oas. 620. 

(40) Preliminary decree — Appeal — Final 
decree— Objection to preliminary decree lyithout 
appealing from same. • See CiV. PRO. CODE, 
(1882), No. 8, 24 Ind. Cas. 18. 

(41) Execution of decree— Sale proclamation 
— Valuation of mortgaged properties to be sold 
—Acceptance of decree- holder’s valuation — 
Order whether appealable. See CiV. PRO. 
CODE (1908), No. 88, 22 Ind. Cas. 648. 

(42) Order of remand — Appeal when lies. 
See CIV. PRO. CODE (l908), No. 461, 162 P.L. 
R. 1914. 

(43) Trial on issues— Remand order— Direc- 
tion to call for particular kind of evidence — 
Power of appellate Court. Bee OlV. PRO. 
CODE (1908), No. 458. 22 Ind. Cas. 128. 

(44) Findings in an account suit— Prelimi- 
nary decree— Final decree passed after comple- 
tion of accounts— Appeal — Practice, Bee CiV. 
PRO. CODE (1908), No. 8, 16 Bom. L.R. 206. * 

(45) Grant of review — Appeal— Insufficient 
stamp— Court hearing insufficiently stamped 
application for review if acts without jurisdic- 
tion. See CiV. PRO. CODE (1908), No. 468, 
21 Ind. Cas. 943. 

(46) Appeal— Remand order — Incidental pro- 
ceedings in— When can be questioned. See OlV. 
Pro. Code (1908), No, 138, 10 N,L.R. 28. 

(47) Preliminary findings — No preliminary 
decree drawn up— Appeal— Duty of Court to 
draw up decree— Praotioe. See ClV. PRO. 
CODE (1908), No. 136, 16 Bom. L.Rh67. 

(48) Conditional order setting aside ez-parU 
decree— Condition not fulfilled— Extension of 
time— Effect of conditional order— Appeal from 
order. See OlV. PRO. CODE (1908), No. 287, 
12 A.L.J. 38. • 

(49) Order of appellate Court returning plaint 
for presentation to proper Court — Legality- 
Appeal. See CiV. Pro. CODE (1908). No. 16S, 
12 A.L.J. 21. 

(50) Decree for possession on condition of 
paying an amount of money— Extension of 
time for payment— Objections of judgment' 
debtor disaljowed— Appeal. See OlV. PRO. 
CODE (1908), No. 90. 12 A.L. J. 12. 
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Appemi^iContinuedh 
1 .—General— (Continued). 

(51) Oiaim petifcion filed by 'trustees claiming 
under trust deed — Trust deed found to be for 
benefit of judgment-debtor — Claim disallowed 
-^Finality of q^der — Appeal. See CiV. PRO. 
OODB (1908), No. 335. 21 Ind. Oas. 748. 

(52) Appeal from order granting review* when 
lies. Gee OlV. PRO. CODE (1903), No. 157, 22 
Ind. Oas. 773. 

(53) Order under O. XLI, r- 11, (1), Civ. 
Pro, Code— Appeal — Revision. See CiV. PRO, 
GoDE (1908), No. 443, 181 P.L.R. 1914. 

(54) Execution of Small Cause Court decree— 
Offier directing arrest of surety if appealable. 
See CiV. PRO. CODE (1908), No. 68, 20 O.ti.J. 
129, 

(65) Partition suit — Preliminary decree — 
Appeal — Final decree— No appeal against it — 
No bai^to the hearing of appeal against preli- 
minary decree. See OlV». PRO. CODE (1908), 
No. 13. 12 A.LJ. 876. 

(56) Appellate Courtis order refusing to stay 
execution pending appeal— Whether appeal lies 
against the order. See GlV. PRO. CODE (1908), 
No. 441, 27 M.L.J. 171. 

(57) Application for rateable distribution — 
Order whether appealable. See GiV. PRO. 
CODE (1908), No. 116, 23 Ind. Cas. 422. 

(58) Order rejecting plaint — Appeal. See CiV. 
PRO. CODE (1908), No. 271, 80 P.R. 1914, 

(59) Decree against wrong representative — 
Eieoution — Property recovered— Rightful re- 
presentative substituted — Property restored to 
person who had been in possession — Order not 
appealable. See ClV. PRO. CODE (1908), 

^No. 375, 222 P.L.R. 1914. 

(60) Revision application treated as appeal. 
See ClV. Pro. Code (1908), No. 73, 18C.W.N. 
1266. 

(61) Finding of lower Court objected to in 
appeal but not disposed of by the Appellate 
Courts Whether such a finding is final. See 
CiV. Pro. Code (1908), No. 26, 7 Bur.L.T. 249. 

(62) Suit dismissed in lower Court and appeal 
preferred— Power of Appellate Court to permit 
appellant to withdraw from appeal with liberty 
to bring fresh suit. S^e CiV. PRO. CODE (1908), 
No, 380,^16 M.L.T. 186. 

(63) Order granting review of judgment— 
Appeal. See ClV. PRO. CODE (1908), No. 462, 
41 0. 746. 

(64) Instalment decree — Appeal— Court fees 
how to be calculated. See ClV. PRO, CODE 
(1908). No. 40. 226 P.L.R. 1914. 

(65) Appellate Court— Mode of letting in 
additional evidence. See OlV. PRO. CODE 
(1908), No. 454, 16 Bom. L.R. 641, 

(6^) No evidence offered in Court of first in- 
stance— Power of Appellate Court to call for 
additional avidenoe. See ClV. PRO* CODE 
(1^3), No, 465, 16 M.L.T. 301. * 
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—I,— General— (Confmtifd), * 

(67) Order refusing to enforce security bond 
against surety— Appeal — Scope of S. 145, Civ. 
Pro. Code. See CiV, PRO. CODE (1909), No, 
208. (1914) M.W.N. 714, 

(68) Refusal by Court to remit award— 
Appeal. See CiV. PRO. CODE (1908), No. 165. 
23 Ind. Cas. 862. 

(69) Appellate Court’s power to vary decree 
in favour of party not appealing, Sea OlV. PRO. 
CODE (1908), No. 459. 23 Ind. Cas 886. 

(70) Order directing abatement of suit— No 
appeal lies— Court entertaining appeal in non- 
appealable oases — Effect — Interference in second 
appeal. Sse OlV. PRO. CODE (1908), No. 2, 12 
A.LJ. 1113. 

(71) Order oanoelling order for delivery of 
possession— Appeal whether lies. See ClV* 
PRO. CODE (1908), No. 80, 20 O.L.J. 433. 

(72) Preliminary and 'final decrees, nature 
of — Omission of Court to embody decision in 
formal expression — Effect— Appeal. See OlV. 
PRO. CODE (1908), No. 14, 20C.L.J. 476. 

(73) Additional evidence admitted at hearing 
of appeal — Legality— Judgment of appellate 
Court when to be set aside. Sea ClV. PRO. 

CODE (1909), No. 456, (1914) M. W.N. 796. 

<» 

(74) Right of appeal governed by Act in force 
at time of filing appeal. See ClV. PRO. CODE 
(1908), No. 340, 263 P.L.R. 1914. 

(75) Respondent whether can support judg- 
ment appealed from without filing cross objec- 
tions — Matters not opened by either party 
oannot be reopened by appellate Court itself. 
See CIV, Pro. CODE (1908). No. 448, 24 Ind. 
Cas. 68. 

(76) Dispossession by auotion-purohaser — 
Application by dispossessed mortgages for 
restoration of possession disallowed — Appeal. 
See GiV. Pro. CODE (1908), No. 89, 24 Ind. 
Cas. 93. 

(77) Application to set aside execution sale — 
Dismissal for default — Dismissal of application 
for restoration — No appeal. See CiV. PRO. 
CODE (1908), No. 360, 19 C.W.N. 26. 

(78) Decree against defendants on ground 
common to all — Appeal by all the defendants— 
Death of one of the appellants— Failure to 
bring his representative on record within 
6 months — Partial abatement — Effect on 
surviving appellants. See Civ. PRO.' CODE 
(1908), No. 314, 88 P.R. 1914. 

(79) Order conditionally setting aside an order 
dismissing a suit for default —Appeal. See CiV. 
PRO. Code (1908), No. 286, 12 A.L.J, 1270. 

(80) Appeal out of time when proper Court-fee 
is paid — Delay if oould be excused— Disofeti on 
of Court. See CiV. PRO. CODE (1908), No 212, 
27 M.L.J. 677. 

(81) Reception of additional evidence in 

appeal — When appellate Court will not interfere 
even if wrongly admitted. See CiV. PftOi 
Code (1908), No. 467, (1914) M.W.N, 864, ' 
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Apfteml^iConiinued)* 

f.— General— (Coniinw^^Z; . 

(82) DeoisioDS when amount: to preliminary 
deoreeB— Appeal. See CIV. PRO. CODE (1908), 
No. 187, 16 Bom. L. R. 954. 

(83) Belief against oo-respondent whether 
can be claimed by way of cross- objeotions. See 
OIV, FRO. CODE (1908), No. 449, 27 M. L. J. 
740. 

(84) Order of Court directing compulsory 
winding up — Persons entitled to appeal Ifrom 
order— Liquidators appointed pendente lite not 
competent to appeal. See COMPANY, No. 2, 
78 P.R. 1914. 

(85) Order to record compromise ;n decree — 
Appeal. See COMPROMISE, No. 7. 2X2 P.L.R. 
1914. 

(86) Decree in terms of compromise— Appeal 
—Second appeal— Decree itself not passed by 
consent of parties, but Court passing decree 
holding that there waS a consent— Appeal whe- 
ther lies. See COMPROMISE, No. 6. 16 M.L.T. 
125. 

(87) Appeal by some of the unsuccessful 
plaintiffs- Common ground— Power of appel- 
late Court to set aside whole decree. See CON- 
TRACT ACT, No. 39, 11 P.L.B. 1914. 

(88) Loan for bribe — Suit for money lent — 
Maintainability — Plea not railed before first 
Court cannot be ground of appeal. See CON- 
TRACT ACT, No, 22, 84 P.W.R. 1914. 

(89) Letters Patent — Appeal as to costs from 
Original side — Limitation — Time occupied in 
review not deducted — Reasonable cause for 
non-presentation within time, what is — When 
appellate Court should interfere with first 
Court’s order as to costs. See COSTS, No. 2, 26 
M.L.J 356. 

(90) Deficiency in Cour-fees- Extension of 
time to make it ' good— Judicial discretion — 
Appellate Court not to interfere. See OOORT- 
FEBS, No. 2, 12 A.L. J. 709. 

(91) Suit for possession— Plea of defendant 
that she was in possession in lieu of dower— 
Plea incidental — Appeal by defendant — Subject- 
matter in dispute in appeal— Court fee payable 
—Court-fee not payble on amount of dower. 
See Court Fees act. No. 17, 12 a.lJ. 48i. 

(92) Importance of document realized in 
Court of appeal— Opportunity to be given for 
proving document. See EVIDENCE, No. 6, 22 
Ind. C^B. 833. 

(93) Parentage as given in memo of appeal 
whether proof of legitimacy. See EVIDENCE 
ACT, No. 20, 21 Ind. Gas. 274. 

(94) Power of appellate Court to add respond- 

ent aftei time. See Hindu Law (ALIE- 
NATION), No. 9, 216 P.L.R, 1914. • 

(9^ Injunction — Discretionary order — Ap- 
peal-^Appellant what to prove. See INJUNC- 
TION, No. 2, 19 O.L.J. 805. 

(96) Suit tried by one Court— Venue trans- 
ferred to another Court after decree— Foruvn of 
appeal. See JURISDICTION (GENERAL), No, 2, 
'37 M. 477: ' 


Appeal^^iOontinued). 

1.— General— (Con^intied). 

(97) Plaintiff claiming alternative reliefs 
obtaiiflng a decree — Right of appeal. See 

Khorposh Grant, No. 1, 19 C. W.N. 102. ^ 

* 

f98) Appeal filed with delay— Appeal filed in 
wponflf Oourt-^Gross oarelessnees of pleader— 
Whether Buffioieut cause. Bee LIMITATION 
ACT (1908), No. 6, 9 P.L.R. 1914. 

(99) Suit against several defendants decreed 
against some and dismissed with costs against 
others— Appeal by former set— Application fot 
execution against plaintiff by latter set made 
8 years after original decree but within 8 yeHtrs 
of disposal of appeal — Whether application 
barred. See LIMITATION ACT (1908), No. 161, 
22 Ind. Cas. 685. 

(100) Delay in filing appeal— Oircumstanoes 
of delay not explained in affidavit— Discretion 
of Court — Inter ferenofe in appeal. See LIMITA- 
TION ACT (1909), No. 8, 12 A.L.J. 837- 

(101) Memorandum of appeal — Some res- 
pondents’ names omitted — Bona fide mistake— 
Time extended. See LIMITATION ACT (1908), 
No. 9, 12 A.L.J. 941. 

(102) Failure to apply for copies at proper 
place— Nejgligenoe of pleader’s clerk— Delay in 
filing appeal— No ground to excuse dalay. See 
Limitation Act (1908), No. 11 . 7 8.L.B. 201. 

(103) Exparte order of predecessor excusing 
delay and admitting appeal— Jurisdiction of 
successor to consider question of delay at the 
final bearing of anpeal after notice. See LIMI- 
TATION Act (1908), No. 10, 16 M.L.T. 100. 

(104) Appeals from decisions of Revenue 
Courts to District Judge — Applicability of* 
Limitation Act. See LIMITATION ACT (1908), 
No. 1, 17 0.0. 264. 

(105) Appeai filed beyond time— Sufficient 
cause— Application for copies— Time allowed. 
See Limitation Act (fi08), No. 18, 23 Ind. 
Cas. 874. 

(lOG) Appellate Court can take cognizance 
of limitation when no further evidence required 
for decision. See LIMITATION ACT (1908), 
No. 3. 259 P.L.R. 1914. 

(107) Duty of person applying for copies of 
Civil Court judgment and decree — ApjpUoation 
through agent — Application through post 
office — Calculation "of time spent in obtaining 
copies — Time when may be et tended— Discre- 
tion of appellate Court — Revision. See LIMITA- 
TION Act (1908), No. 82, 10 N.L.B. 189. 

« 

(108) Mortgage — Poreoloaure — Redemption^ 
Order granting or refusing extension of time for 
payment— Appeal. See MOETGAGB (GENE- 
RAL), No. 40. 10 N.L.B. 160. 

(109) Agreement to refer not originally binding 
becoming binding by acquiescence or aooeptance 
of benefit— Question if should be allowed to be 
taken for the first time on appoal. Sas 
PABTNBBSHII^ No. 4, 18 C-W.N, 1026. 
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Appeal Continued ) « 

1.— General — {Concluded)* 

(110) Addition of party defendant at hearing 
of appeal— Effect on other defendants— Absence 
of prejudice. See PUTNI, No, 1. 18 C.W.N. 
969, 

(111) Order increasing remuneration of 
Receiver whether appealable. Bed RECEIVER, 
No, 4, Si lad, Oas, 852, 

(112) Determination of course of appeal in 
landeuits— Criterion, See VALUATION OF 
^UIT, No. 1, 10 F.L.R, 1914, 

(113) Water — Use by villagers— Appeal by 
Government or parlies interested. Bee Water, 
No. 1, (1914) M.W.N. 788, 

(Hi) Decree passed on award— Whether 
appeal lies. Bee ARBITRATION, No. S-a, 17 
O.C. 886, 

— 2.— Second Appeal, , 

(1) Findings of fact* when to be questioned— 
Value of evidence* 

The findings of fact cannot be disturbed by 
the second appellate Court, unless the appel- 
lant succeeds in showing that the Court below 
committed some error of law in arriving at its 
conclusions. 

The question of what value should b*e attach- 
ed to the evidence produced by the parties 
respectively is not a matter to be decided in 
second appeal. Oulare Singh v. Snraer Singh, 
21 Ind. Cas. 95. 

Lindsay, j.o, 

(2) Material irregularity — Second appeal on 
the ground of the lower Court refusing to 
take whole evidence— Party closing his case 
’^Practice, 

Held, that, where the first Court has recorded 
that a party has closed his case, that party 
cannot success fully urge in appeal that the 
Court refused to receive* the whole of his evi- 
dence without proving conclusively that the 
record ief wrong, specially when the objector is 
represented by counsel in the lower Court. 

Held, also that the lower appellate Court 
ought specifically to dispose of the grounds of 
appeal urged before It. ^Bhlwani y.Dns Jhanda 
Ram, 3 P.W.R. 1914 «27 P.L.R. 1914*23 
Ind. Cas. 

REID, C.J. 

(8) Second appetil —Necessity— Previous mart- 
gage— dot XVlII of 1884, as amended by 
Act IV of 1912, 8* 40. 

Held, that, where the lower appellate Court 
Has found ae a fact, after disoussing each item 
of consideration, that no necessity has been 
proved, the Chief Court would not interfere 
with those findings on second appeal. 

Held, also that the fact that a previous mort* 
gage is more than 13 years old is of no impor- 
tianco when it Is not shown that mutation with 
i^egart to It was efiseied mofitlmQ 19 foai^ 


Appeal— {Continued ) . » 

2.— Second Appeal— (Oonfinued). * 

before suit, Diwan Singh v. Bishna, 31 P. 
W.R. 1914*111 P.L R. 1914*23 Ind. Cas. 940. 
BCOTT'SMITH, j. 

(4) Second appeal— Lower Appellate Court's 
duty in reversing judgment* 

The lower appellate Court is not bound to 
dispose seriatim of all the reasons given by the 
first €ourt, if it gave special reasons of its own 
for coming to an opposite oonclusion. Jatra 
Mohan Nandi v. Pitambar Mistri, 19 G.L.J, 
385. 

JENKINS, C,J., and MOOKBRJBB, J. 

Reference 12 W.R. 361 (362). F. 

(6) Second Appeal^Court ignoring impor tant 
evidence — Good ground of appeal — Pre- 
emption — Absence of good faith— Market 
value where to be cUlowed—Act XVIII of 
1884, as amended by the Punjab Acts I and 
IV of 1912, 8. 40. 

Held* that, it is a good ground for, and a 
finding of fact is liable to be set aside in, a 
second appeal, where the lower appellate Court 
decides a question of fact by too exclusive atten* 
tion to one particular piece of evidence, ignoring 
other important%prnof relating thereto (n)* 

Held* also, that, where in a pre-emption suit 
a ridiculously high price of the pre-empted pro- 
perty is alleged to have been paid and the 
oircumstanoes also show that it has been 
inflated, the Court is justified in oonoluding 
that it has not been fixed in good faith and 
allowing only its market value. Gobind Ram 
Y. Hakim. 76 P.W.R. 1914== 174 P L.R. 1914 
— 24 Ind. Cas. 880. 

Johnstone, j. 

Reference (a) 37 C. 293, R. 

(6) Second appeal — Judgment— Meaning not 
clear. 

The High Court set aside the judgment of 
the lower Court, not on the ground that it was 
erroneous, but on tfae ground of not knowing 
what it meant. Debendra Nath ChowdhPy y. 
Anoada HadI, 19 C.L.J. 545. 

JENKINS, O.J., and MOOKERJEB, J, 

(7) Second appeal— Decision based on evi- 
dence not on the record — Admission by 
pleader in another suit— Weight io be 
attached. 

In second appeal, the High Court reversed 
the judgment of the lower appellate Court 
based on evidence not on the record. , 

If a plaintiff relies upon any statement by the 
defendant or his pleader made in a previous 
litigf^tion between the parties, that Btacement 
musD be regularly proved. On proof of such 
statement, question arises as to the weight to be 
attached lo it. Hoiil Lai Y. Uma Gharan, 19 
O.L.J. 641. . 

jBNRlNBi 0 J., and MOOK&BJBB, J, * ^ 
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Apphal^(Continiied), 

2.^S6eoiid KppeB,l--(Gontinued), 

(8) Second appeal '-‘Mixed question of fact 
and laW'^Ownership, 

The defeadants purchased the disputed land 
in execution of a money>deoree against one B. 
Subsequently the predecessoc of the plain tifis 
purchased a half share of the said property 
from one G. who claimed to be co-sharer of B. 
In a question between the parties whether G 
had any interest in the property : * 

Heldt that the mere fact that the cousins G 
and B. who were Mahomedans. lived together 
on the land, would not indicate that they were 
joint owners thereof. 

That it was necessary to consider whether G 
was in possession of the land ; if so, what was 
the nature of that posseasftn ? Was he in pos- 
session in his own right or by sufleranoe ? Did he 
ever cultivate the land ? Did he ever pay tent 
in respect thereof? ^adha Kristo Saha v. 
Umesh Chunder Chuokerbutty, 19 O.L. J. 539. 
JENKINS, O.J.. and MOOKERJEE, J. 

(9) Appeal— Execution proceedings— Second 
appeal— Party not allowed in second appeal 
to contest order setting-off decree — Practice, 

An appellant will not be allowed to raise for 
the first time in second appeal, the contention 
that a decree obtained by one of his judgment- 
debtors against the appellant’s father, on whose 
death the appellant was brought on the record 
as his legal representative, cannot be aet-ofi 
against a decree obtained by the appellant in 
his own right. Raghuaathasaml Iyengar v. 
Janaki Ammal, 23 Ind. Gas, 923. 

SANEABAN NAIR and AYLING, JJ- 

(10) Appeal — Declaratory suit to protect rever- 
sionary interest in land— Value for purposes of 
appeal— Punjab Courts Act (XVIIl of 1881), 
8v 40. Harnam Singh v. Kara Ditta, 178 P. 
W.R. 1913 = 311 P.D.R. 1913 = 21 Ind Gas. 308. 
See Final Part, 1913, Goi. 248. 

(It) Suit for rent (other than house-rent) if a 
suit of Small Oause nature Second appeal if 
lies. See ACT IX OF 1887 (PROVINCIAL. 
SMAiiii Cause Courts), No. 12, 20 C.L J. 
494. 

(12) Land Acquisition case — Second appeal 
when not allowed. See ACT I OF 1894 (Land 
ACQUISITION), No. 28, 16 Bom. L,R. 72. 

(13jl Sale in contravention of terms of 
Bi 46(2), Central Provinces Tenancy Act, 1898 — 
point raised for first time in second appeal — 
Iiegality. See ACT XI OF 1898 (C. P. 
tenancy), No. 3, 10 N.L R. 42. 

(14) Bsnt'suit below Rs. 100— Decision of 
amount of rent annually payablev-Beoond 
See ACT VllI of 1885 (Bengal TEN- 
Alfdf), No. 66. 28 Ind. Gas. 416. , 

(16) Withdrawal of portion of claim in suit — 
Application lor withdrawal in second appeal 
whether can be granted. See ACT VIII Of 
1865 No. 38, 234>td, Cm. 


Appeal— {Continued). 

2.— Second Appeal— (Canfinued). 

(16) Decree on appeal under 8. 69, Act VUl 
1865— gooond appeal— Interference with con- 
current finding of lower Courts— Praotioe* See 
ACT VIII OP 1865 (Madras Rent Rb* 
COVBRY), No. 4, (1914) M.W.N. 696. 

• » 

(17) Suit of the kind mentioned in 8. 180, 
Act II of 1901— Second appeal. See ACT 11 OP 
1901 (Agra Tenancy), No. 22. 12 A.L,J. 867. 

(18) Suit for arrears of rent by assignee — 
Second appeal. See ACT II OF 1901 (AGRA 
TENANCY), No. 18, 12 A,L.J. 9S. 

(19) Fresh case set up in second appeal— 
Entertainability. See ACT III OP 1901 (U. P. 
LAND Revenue), No. 16, 23 Ind. Gas. 860. 

(20) Small Cause suit of value less than 
Rs. 2,500 — Divisional Court oonfirming decree 
of first Court — Whether further appeal lies. 
See ACT XVIII OP 1884 (PUNJAB COURTS), 
No. 10, 160 P.L.R. 1914. 

(21) Unclassed suit — Same question involved 
in two decrees — Each decree less than Bs. 2,600 
— Both decrees combined exceeding Rs. 2,500— 
Further appeal whether lies. See ACT XVIII 
OP 1884 (PUNJAB COURTS), No. 2, 129 P.L.R. 
1914. 

(22) Sifit for succession to the holding of an 
occupancy tenant — Question whether oommon 
ancestor occupied it or not — Question of fact — 
No second appeal. Soe ACT XVI OP 1887 
(PUNJAB Tenancy). No. 6, 92 P.W.R. 1914. 

(23) Suit for pre-emption— Land in dispute — 
Value at thirty years’ Government revenue be- 
low Rs. 250 — Pre-emptive price above that sum 
— Farther appeal — Maintainbility, See PUN- 
JAB ACT II OP 1906 (PRE-EMPTION), No. 2, 
26 P.R. 1914. 

(24) Appeal from decision of Appellate Court 
rejecting appeal as time-barred is a second 
appeal, dee APPEAL (GENERAL), No. 8, 16 
Bom. L.R. 616. 

(25) Misoonstruotion of document whether a 
ground for second appeal. See APPEAL 
(General), No. 12, 24 Ind. Oas. 87. 

(26) Discretion exercised by Lower Appellate 
Court — Interference in second appeal. See 
GIV. PRO, CODE (1908), €:^o. 438, 12 A.L.J. 888, 

(27) Plea of res judicata whether may be 
taken for first time in second appeal. Bee ClV 
Pro. Code (1908>, No. 21, 22 Ind. Oas. 12. 

(28) Gaucher Land — Grant by Government 
whether inconsistent with the wishes and well 
being of the • village community— Question of 
fact— No second appeal. See OlV. PRO. CODE 
(1908), No. 141, 12 A.L.J. 378. 

(29) Misooinder of parties and oauBes of ac- 
tion — Dismissal of suit — No second appeal, 
See CiV. PRO. CODE (1908), No. 280, 19 O.L.J* 
316. 

(30) Suit for deelaratiota of title and recovery 

of possession— Asoortainment ol meslite profits 
•^App8al*'HE(bsi^^ PbgiNI tt) 
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AppeMl-^Oonlinued). 

2.-^8eooiMl Ap|^fialHC^9i<inu6{2). 

possession whether » prelTiminary decree *- 
Second appeal. See CiV. Pbo. Code (1908|, 
No. 7, 19 O.L. J. 346. * 

* (31) Vinohnr Court — Decision — Appeal-* 
Special appeal. See GIV. PBO. CODE (1908), 
No. 144. 16 Bom. L.R. 76. 

(82) Compensation awarded under 8. 95, Civ. 
Pro. Code— Appeal— Second appeal. See OIV. 
PBO. CODE (1908), No. 131, 21 Ind. Gas. 766. 

^ (33) Appellant not to be allowed to raise new 
point in second appeal. Sae ClV. PBO. CODE 
(1908), No. 376, 292 PJj.R. 1914. 

(34) Execution proceedings started against 
deceased judgment-debtor— Sale if may be set 
aside— 8. 163. Bengal Tenancy Act, if bars 
second appeal in application to set aside sale. 
Bee CIV. PRO. CODE (1908), No. 73, 18 C.W.N. 
1266 * 

(36) Dismissal of appl'ication for admission of 
second appeal — Order whether can be reviewed 
on the ground oi new and important evidence. 
See CIV. PBO. CODE (1908), No. 444, 41 0. 809. 

(36) Party not before lower appellate Court — 
Whether cau be joined in second appeal. See 
OlV. PBO. CODE (1908), No. 238, 12 A.L.J. 
1277. 

(37) Power to grant adjournment^Disoretion 
of Court— Interference in second appeal. See 
GiV. Pro. Code (1908), No. 296, 24 Ind. Cas. 
206. 

(38) Lower appellate Court not giving as much 
weight to certain circumstances as High Court 
might have done if it were first appellate Court 
— Finding of first appellate Court based also on 
other facts — Legality. See ClV. PRO. CODE 

* (1908), No. 142, 24 lad. Cas. 383. 

(39) Decree in terms of oompromise — Appeal 
— Second appeal — Decree itself not passed by 
oonsent of parties, but Court passing decree 
holding that there was a consent — Appeal 
whether lies. See 'COMPROMISE, No. 6, 16 
-M.L.T. 125. 

(40) Question of custom when can be taken 
up iu second appeal. See CUSTOMS (PUNJAB 
— GBNEBAD), No. 1, 94 P.W.R. 1914. 

(41) Alienation-ji’Neoessity— Question of fact 
‘—Second appeal. See CUSTOMS (PUMJab— 
ALIENATION), No. 12, 60 P.W.R, 1914. 

(42) Concurrent finding as to receipts of con- 
sideration oannot be questioned in second 
appeal. Sse CUSTOMS (PUNJAB-ALIBNATION), 
No. 16, 86 P.W.R. 1914. 

(43) Alienation — Question of necessity 
whether oan be gone into in second appeal. 
See CUSTOMS (Punjab— ALIENATION), No. 
16. 88 P.W.R. 1914. 

(44) Question of Mahomedan law being a 
defence to suit— Plea not taken in lower Courts 
nor in grounds of appeal to Chief Court, wbethM? 
t0 be ailowed at b^aring^ See DEOLAHATOBT 
Suit, No. 4 , 217 P.L3. 1914. 


Appetf/— (Conftnwsd). , 

2.— Second Appeal— (Oone^udsd). • 

(45) Reoitalin mortgage deed as to cousider- 
atioQ— Admissibility in evidenoe against trans- 
feree of mortgagor— Finding based on such 
recital — Second appeal. See EVIDENCE ACT, 
No. 12, 21 Ind. Cas. 841. 

(46) Point not raised in grounds of appeal 
not to be taken up in second appeal. See 
Evidence Act. No. 23. 47 P.L R. 1914. 

(47) Power of High Court to decide a oase on 
merits in second appeal. See EVIDENCE ACT, 
No. 11. 108 P.W.R. 1914. 

(48) Findings of faot arrived at on an 
erroneous view of law — Interference in aeoond 
appeal. See FRAUDULENT TRANSFERS, No. 2, 
23 Ind. Cas. 796. 

(49) Question of^faot — Whether oan bo made 
subject of second appeal on ground that the 
evidence raises a presumption or shifts the 
burden of proof. See^lNAM, No. 1, 22 Ind. 
Cas. 369. 

(50) Finding on faot without evidence— In- 
terference in second appeal. Bee INJUNCTION, 
No. 4. 80 P.W.R. 1914. 

(61) Claim cognizable by Small Cause Court 
— Second appeal— High Court’s power to treat 
it as revision petition. See LIMITATION ACT 
(1908), No. ID I, 7 L.B.R. 133. 

(52) Concurrent findings of faot — Finding not 
based on evidence — Power of High Court to 
interfere in second appeal. See MAHOMEDAN 
LAW (JOINT FAMILY), No. 1, 239 P.L.R, 1914. 

(53) Question of fact oannot be raised or 
argued in second appeal. Bee MAHOMEDAN 
Law (Marriage), No. i, 50 P.W.R, 1914. 

(64) Point taken for the first time iu second 
appeal — Maintainability- Question as to pay- 
ment of oonsideration whetner oan be raised in 
second appeal. See MORTGAGE (GENERAL), 
No. 4. 21 ind. Cas. 554. 

(55) Finding of faot when oan be questioned 
in second appeal. See MORTGAGE (REDEMP- 
TION), No. 2, 21 Ind. Cas. 251. 

(56) Second appeal only against one of two 
decrees in cross appeals disposed of by one 
judgment when maintainable. Sse Rbs JUDI- 
CATA, No. 2, 21 Ind. Cas. 264. 

(57) Question whether time is of the essence 
of contract — Finding of faot— Interference* in 
second appeal— Contract for sale of immoveable 
property — Breach— Default of purchaser— Ear- 
nest money — Forfeiture. See SALE, Wo. 11,27 
M.L.J. 482. 

(53) Question whether a person is ostensible 
owner— Second appeal. See TRANSFER OF 
PROPERTY ACT, No. 13. 12 A.L.J,. 411. 

(53) Misapprehending evidence wb ether 
ground for second appeal. See WaTER^ No. 2« 
21 Ind. Cas. 893. 

3.— To PflYy Council. 

(1) Interlocutory matter s^Leavc to appeal, 

. Thtfr Lorfishipg wtmld be very slow to gtv(B 
leave to appeal to bring , up a case at M 
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App^i--{Contm7ied), 

8.*-To Pfflvf Coancil'-(Con<tnt«efi). 

inlerlooutory stage. Nayanl Yenka Ranga 
RaoT. Ra!aakvi8htialab,(1914) M.W.N. 170- 
93 iQd. Oas. 896 (P.C.}. 

IiOBD SHAW, LORD MOULTON and 

Mr. Ameer ali. 

(2) Concurrent jindmgs of fact by Courts 
in India-^OrUinary presumption therefrom 
— Question relating thereto — Not a suhshm- 
iial question of Law S. 110, Civ, Pro* 
Code* 1908. 

Where, from certain facts proved, two Courts 
arrived at a concurrent finding of fact, that 
the appellant authorised a certain person to 
pledge certain jewels on her behalf, and where 
the appellant sought to obtain leave to appeal 
to the Privy Council, 

Held* that the question whether the Courts 
were entitled to draw this very ordinary pre- 
sumption does not involve a substantial question 
of law and that leave ought to be refused. 

A question which only arises if the concurrent 
findings of fact of the Courts in India are 
disregarded, a qnestion which never can arise 
so long as the Privy Council maintains those 
concurrent findings of fact, is not a substantial 
question of law which the appeaf to the Privy 
Council involves (a). (Vide 8. 110 Civ. Pro. 
Code 1908). Thein Noo v. Ramasawniy Chetty, 
7 L.B.R, 103. 

HARTNOLL, OFPG. O.J. and YOUNG, J. 
References ; — (a) 23 A. 94 (98), B* 

(3) Appeal to His Majesty in Council against 
an order rejecting an aiplication for reoiew* 
maxntainabxUly of-^Civ Pro. Code* S, 109, cL 

(a), Madabir Bakheh Singh v. Sheoraj Singh, 

16 O.C. 264 » 22 Ind. Gas. 259. See Final Part, 
1913, Col. 252. 

(4) Docmmnt* printing of^ Exclusion— Privy 
Council appeal— Irrelevant to suoject matter of 
appeal — High Court Buies* Appellate Side* r. 17. 

KhiPodamoyeeDasiv. frodyot Kumar Adday, 

18 C.L J. 122=21 Ind. Cas. 425. See Final 
Part, 1913, Col. 252. 

f6) Leave to appeal to Privy Council — Appeal* 
if lies— Decree in apportionment case— Land 
Acquisition Act (I of 18941, 8, 54. Ram Bofihi 
Bay V. C. R. Orey, 18 C.L.J. 123«21 Ind. 
Osfl 427.€ See Final Part, 1913, Col. 262. 

(6) Leave to appeal to Privy Council — Inter- 
Umtory order— Order not deciding rights of 
pdfUAS— Order of remand— Final order Oiv, 
Pro* Code 11908), 8, 109*— Swit, fraim of, not 
bad— 8. 91, Ohota Nagpur Tenancy Act* 
Brisllnt Chandra Ohosb v. Maharajah Ram 
RapAlin Singh Bahadur, 18 C.L.J. 124«>2l 
Ind. Cas. 480. Bee Final Part, 1913, Col, 258. 

(7) Interference with concurrent findings on 
issuea of laot- Practice ot Pr<vy Council. See 
AOT XI of 1S59 (BEVBNUB SaLB X«AW), 
No. r, 180.W.II.1281, 
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Appeal— (Concluded) , 

3.— To Privy Connell— (Concluded), 

(8) Jurisdiction *ot High Court to set aside 
concurrent findings of lower Courts — Interfer- 
ence of^*rivy Council. See ACT VIII OF 1865 
(Madras Rent Recovery), po. 4, (1914)* 
M.W.N. 696. 

(9) P^actice'^Foint not taken before Courts 
below— Privy Council — Refusal by, to consider 
the point. See ASSIGNMENT, No. 2, 26 M.L. 
J. 473. 

(10) Special leave to appeal when may be 
granted — Consolidated suits— Value . See OlV^* 
PRO. CODE (1908), No. 169, (1914) M.W.N. 
162. 

(11) Failure to furnish security for costs — 
Dismissal of appeal— Appeal to Privy Council 
whether lies. Bee CiV. PRO. CODE (1908), 
No. 146, 12 A.L.J. 461. 

(12) Grant of certificate under S. lOS (c), 
Oiv. Pro. Code, 1908— Oases whore the grant 
can properly be made. See CiV. PRO. CODE, 
(1908), No. 166, 7 S.L.R, 92. 

(IS) Application by representatives of deceas- 
ed party to an appeal to have them brought on 
record — Application rejected by High Court— 
Whether appeal lies to the Privy Counoil. Bee 
Letters Patent (Bombay), No. i, 16 Bom. 
L.R. 195. 

(14) High Court —Disciplinary jurisdiction— 
High Court’s power to grant leave to appeal to 
Privy Council against order under cl. 10 of the 
Letters Patent — Order granting leave to appeal 
whether may be reviewed at instance of Publio 
Prosecutor. See LETTERS PATENT (CAL- 
OUTTA), No. 3, 41 0. 734. 

(15) Order of Registrar of Privy Council dis- 
missing appeal for non-prosecution if decree 
or order of Appellate Court— Limitation. See 
Limitation act (1877), No. 27, 18 C W.N. 
740. 

(16) Order of Privy Council dismissing appeal 
for want of prosecution — 8|ich an order is not 
an affirmance of the decree appealed from 
—Decree nisi for sale — Application for order 
absolute fur sale — Limitation. See LIMITATION 
ACT (1877), No. 29. 16 Bom. L R. 396. 

(17) Application for leave to appeal— Time 
taken for obtaining copy of decree if may be 
excluded. Bee LIMITATION 'ACT 0908), No. 80. 
18 O.W.N. 1066. 

(18) Concurrent finding of fact based on no 
evidence— Right of Privy Council to interfere. 
See Registration, No. 2, 18 O.W.N, 817. 

Appointment. 

0) Temporary appointment If signifies appro- 
val of fi nees for permanent posti Bae DlGt^ 
WAR! Tenure, No. i, 18 O.W.N. 1086. 

(2; Writ of mandmas— Person bolding office 
on conditional appointment if entitled to relief 
— Validity of appointment in question— 'If ap* 
plication eutertainable bsfore Validity deolared 
by suit, Bee MarOaMUB. No. 1, 18 D.WiN^ 
480. 
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(1) Arbitraiion^Submiasim^Contract that 
parties or their witnesses shall be heard or 
not as arbitrators chose — When valid^Par^ 
ties' power to restrict or exclude evidence-^ 

^ How far exerciseable — Failure to pay a 
claim '--Whether a 'matter in difference,' 

A mere failure to pay a olaim const^utes a 
matter ia difEerenoe (a). 

Where the reference provides for the arbitra- 
tors hearing the parties or their witnesses or 
not as they chose, held that the submission 
ys not necessarily invalid qua a submission 
under the ludian Arbitration Act. 

•Where there are alternative methods of 
performing an agreement one of which is legal 
and the other illegal, the Court will presume 
that the parties intended to carry it out in the 
legal rather than in the illegal manner (b). 

Parties are allowed to contract to curtail an 
inquiry before arbitratoffs by agreeing to rest 
their case on documentary evidence alone, pro- 
vided it ia sufficient to enable the arbitrators to 
really exercise a judicial discretion and not to 
decide haphazard or by chance (c). Basrio 
Fadhoo Attorney of H. H. Sir Aga Sultan 
Mahomed Shah v. Mahomed Ladha, 7 3.L E. 
113 ==24 lad. Oas. 264. 

Pratt, j.c.. and Kemp, a.j.c, 

Heferencea 5 S.Ij.R. 4, R, (b) L. R. 
8 Q.B. 202, R. (c) 49 L.T. 536, R. 

(2) Arbitration — Party cannot revoke rejer^ 
ence except on good cause, 

A party to a reference to an arbitration oan- 
not revoke it except for good cause, as it stands 
on the same footing as all other lawful agree- 
ments. In re M. A. Yappu Rowther, (1914) 
^M.W.N. 62-22 Ind. Oas. 648. 

Sadasiva Iyer, j. 

References : —29 A. 13, F.; 12M.I.A. 112, R. 

(3) Reference to arbitration — Scope of toords 
of reference — Joint Hindu family — Refer- 
ence by manager whether binds other mem- 
bers of the family. 

Held that the words ** debts whether due iu 
virtue of mortgage bonds or other deeds or not ” 
in a reference to arbitration were wide enough 
to oover a lease or usufructuary mortgage, the 
consideration of whioh was old debts. 

The father or manager fully represents the 
family and a reference to arbitration by the 
father or manager will, in the absence of fraud 
or collusion, be bindiug on the other members 
of the family. What we have to look to is 
Whether the reference was for the benefit of the 
family. To seek an adjudioatidn on a olaim 
disputed or liable to be disputed, in the 
cheapest way possible, would be the aot of a 
prudent manager, especially if he believes that 
part of the claim is irrecoverable in law or in 
regard to the debtor’s ability to pay (a), 
Ramdayal v. Motiram, lON.L.R. 74-24 Ind. 
Oas. 868. 

Mittba, Offg. a.j.o. 

References ;^{a) 16 A, 231 ; 2t B. 187, F# 


Apbitration— (Confintt^d). * 

(3-a) Arbitration — Reference to arbitration, 
resiling from — Appeal against decree passed 
on award, grounds for, 

Heldf that a party cannot resile from a 
reference to arbitration at bis sweet will and 
pleasure, and it cannot avail him to show that 
having once agreed to the reference he after- 
wards repented of his action. 

Where the parties to a suit referred the case 
to arbitration and a decree was made in 
accordance with the award of the arbitrators, 
held, that no appeal lies from such a decree 
except where the decree is in excess of or not in 
accordance with the award. Chet Kunwar 
(Muaamraat) y. Puttu Singh, 17 0.0. 386. 
Lindsay, j.c. 

(4) Arbitration— Reference by Court — No for^ 
mal ordfir of supersession — Proceeding after 
time tvith suit amounts to one. Chockkappa 
Mudaliar y. Ahmedullkh Sahib. 14 M.L.T. 
388-(l9)3) M.W.N. 863=»2l Ind, Gas. 658. 
See Pinal Part, 1913, Col. 254. 

(6) Agricultural land — Application to file 
agreement to refer to arbitration — Matter not 
cognizable by Civil Court— Agreement not to be 
accepted in part. See CiV. PRO. CODE (1908), 
No. 473, 46 P.L.R. 1914. 

(6) Arbitration proceedings — Setting aside of 
reference during pendency of proceedings— 
Inherent jurisdiction wrongly exercised — Inter- 
ference in revision. See OlV. PRO. OODE 
(1908), No. 202, 12 A.L.J. 629. 

(7) Agreement to refer to — Suit filed notwith- 
standing — Procedure. See CiV. PRO. CODE 
(1903), No. 476. 12 A.L.J. 757. 

(8) Pending suit— Private reference to arbi- 
tration— Stay of suit— Legality. See CiV. PRO. 
CODE (1908), No. 477, 16 Bom. L.R. 653. 

(9) Reference by only some of parties — No 
objection as to non- joinder— Effect— Waiver — 
Refusal by Court to remit award— Appeal. See 
CIV. Pro. Code (1908), No. 165, 23 Ind. Cas. 
862. 

(10) Order of reference authorising arbitrator 
to extend time made by consent of partlea-Arbi- 
trator extending time after the period originally 
fixed by Court had expired — Arbitrator after 
such time, if functus o2?!cio— Award submitted 
within such extended time, if must be set aside 
—Arbitrator’s interest in subject-matter in suit, 
when insignificant and unknown to »him, if 
would invalidate award. See OlV. PRO. CODE 
(1908), No. 469, 19 O.W.N. 166. 

(11) Reference of dispute with customers to 
arbitration by one partner— Others if bound— 
Question if one of law — Agreement to refer not 
originally binding becoming binding by acquie- 
Boenca or acceptance of benefit— Partner charged 
with entering into agreement to refer negli- 
gently and improperly— Measure of damages— 
Onus of proof. See PARTNERSHIP, No. 4, 18 
O.W.N. 1026. 

• (12) Examination of arbitrator as witneae— 
Statements obtained as bearing on charge of 
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IrblClpation ^ (ConcIfKi^) * 

oorrupfion admissible to question award on 
the merits-— Irregularity of procedure preoludiug 
proper inquiry— Award when may be set aside. 
See AWARD, No. 6, 18 C.W.N. 765. 

Arbitration Act. 

See ACT IX OF 1899. 

Army Act (44 and 45 Yfc., C. 58). 

S. 186— Attachment of salary of Honorary 
Commissioned Offioerin the Indian Subordinate 
Medical Department. See OlV. PRO. CODE 
(1908), No, 103, 17 O.C. 99. 

Arrest. 

Civil warrant not addressed to bailiS by name 
— Arrest— Legality. See WARRANT, No. 1, 
16 Cr.LJ. 439, 

Assam Labour and Emigration Act. 

See ACT VI OF 1901. 

Assam Land and Revenue Regulation. 

See REG. I OF 1886. 

Assessment. 

Rate of— Juisdiotion of Civil Courts to ques- 
tion. See SHIVAIJAMA TENURE, No. 1, (1914) 
M.W.N. 388. 

Asteisors. • 

Judge asking two members of Bar present to 
appraise evidence — Procedure illegal. See 
EVIDENCE, No. l,21Ind. Oas. 427. 

Assignment. 

(1) Assignment --Morigagse assigning his 
rights to stranger — Communication of fact 
of assignment to debtor — No suit to set aside 
assignment ajierwads^Payments to assignee 
— Validity • 

V, the plaintiff, obtained a mortgage from S. 
the let defendant and assigned it in October 
1897 in favour of D. S got a notice in Novem- 
ber 1897 from V, that the assignment in favour 
of D was obtained by coercion and undue in- 
fluence. S paid a port:?!) of the mortgage debt 
to D before be got the notioe from Y and had 
the balance of the debt paid by A, who obtain- 
ed a second usufructuary mortgage of the pro- 
j^rties from S, after he got the notioe. . 

Beldf that payments made to the plaintifl’s 
assignee before any suit to set aside the assign- 
ment was brought were binding on the plaintiff 

(a). 

Payments made by a third person, who is 
the owner of a land and who treated the assignea 
of a niortgagee over the land as the mortgagee 
entitled t6 receive the mortgage amount, before 
the asaignment was set aside by the aasignor 
through the instrumentality of the decision of 
a Court of Justioe, could not be questioned^ by 
the assignor as payment made to a person who 
bad no right to receive such payments. 

Held also, that the flrst defendant was not 
bound to bring an interpleader suit, a« the as- 
t, oi) the assignor’a own case, was 


A8siAnment-*(Con^tnued)« 

merely voidable and not void (6). Yenkata* 
eobbaiyar v. SubkaFathliiam Aiyap, 15 M.L« 
T. 831 » 27 M.L.J. 134 «28 Ind. Oas. 607. 
BaBasiva Iyer and Tyabji, jj. 

References i^la) 36 B. 87 ; 24 Jil.L.J. 692 ;• 
24 M.L.J. 469, R. (6) 33 M. 123 (130). R. 

(2) J^raui of creditors '^Invalidity •^Rights 
not based on assignment — Questions not 
taken before lower Courts-^Privy Council 
not expressing any opinion. 

Held that the High Court acted rightly iug, 
setting aside the two assignments as being 
invalid on the ground that they were intended 
to defeat or delay creditors. 

The Privy Council did not consider the ques- 
tion whether any of the parties can establish 
rights based, not on aasignmonts, but on other 
grounds such as actual payment of debts because 
the point was not takeq before the Courts Selow. 
Chidambaram Chettiar v. Srinivasa Sastrial, 
26ML.J. 473=18 C.W.N, 841 *37 M, 227« 
23 Tnd. Gas. 714*16 M.L.T. 286«(1914) M. 
W.N. 754 = 16 BomL.R. 783 = 20 O.L.J. 671 
(P.C.). 

LORD Moulton, Lord Sumner, Bib 
JOHN Edge and Mr. ameer Ali. 

(3) Charge -''Equitable assignment — Deposit 
in one Bank— Receipt not transferable— 
Money borrowed from another Bank on its 
security — Charge acknowledged by the first 
Bank, 

An agreement between a debtor and aoredi* 
tor that a debt shall be paid out of a speolflo 
fund coming to the debtor is a good equitable 
assignment. 

One M deposited money in Bank K for three • 
years. Ho borrowed money from Bank G on 
security of the flxed deposit receipt and assign- 
ed it over to G. G informed K of the trans- 
action and obtained their consent to the 
transfer. Held, that there was an effective 
transfer of the debt io favour of G who had a 
charge on the money. Our Prasad v. The 
Gorakpar Bank Ld., 12 A.L.J, 886««36 A. 
507 = 24 Ind. Cas. 386. 

ChamiBR and RAFIQ, JJ. 

References 1905 A.0.,^64, R, ; 26 0. 9, D, 

(4) Decree— Assignment— Decree for posses- 
sion and mesne profits— Assignors not 

ted in suit—Applicaton for substitution within 
three years from assignment but amendment of 
application after that period— Limitation — G\v, 
Pro, Code (1908), O. XXII. r. 10 whether 
applicable vjhert assignor not substituted— Bight 
to mesne profits under decree ^ whether assignable 
— Judgment’debtor, if competent io challenge 
assignment of decree on ground of non-payment 
or inadequacy of consideration, Prasaotia Ku- 
mar Panja V. Asutoih Roy, 20 Ind. Oas. 665 
= 18 C.W.N. 450. Bee Final Park» 1918, 
col. 266. 

(5) Agreement to pay ^oney eui of ekeques 
coming into possession at a Iptuise 
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iMlSniDtn t>-(Conc2u<2^) • 

Crefttes » valid equitable aBsignxnent. See ACT 
II OF 1874 (ADMINISTBATOB’GENEBAIi’S), 
No. 3, 32 Ind. Gas. 566. 

(6) Beoefit under oontraot when may be 

aneigned. See CONTRACT, No. 1, 7 L.B.B. 
96. * 

(7) Assignee whether can dor\y assignor's 
title. See DANDIDARI RIGHT, No. 1. 18 O.W. 
N. 1194. 

(8) Application by subsequent transferee of 
deoree-*Objeotion by judgment-debtor'—Goutts' 
^ty to enquire. See EXECUTION OF DECREE, 
No. 13, 23 Ind. Gas. 951. 

(9) Property under mortgage^ — Assignment of 
property — Non-payment of oousideration — 
Mortgagor whether can take advantage of non- 
payment. See Hindu Law (Joint family), 
No. 9, (1914) M.W.N. 684. 

(10) Assignor's right to plead invalidity — 
Right to question oousideration for the — .See 
HINDU Law (WIDOW), No. 1. 21 Ind. Gas. 8. 

(11) Breach of contract — Claim for damages 
—Whether an actionable claim — Assignment — 
Right of assignee to sue. See TRANSFER OF 
PROPERTY ACT, No. 9, 106 P.R. 1914. 

Ittaohment. 

(1) 4 ttachnient of a security deposit of a Rath 
way employee %n the hands of the Auditor — 
Lien of the Railway Company on such 
deposit — Dhsburing officers' duty on receipt 
of a prohibitory order-^ResuU of disregard- 
ing such order. 

When the auditor of the Burma Railways 
Company paid out an employee's security 
deposit after receipt of prohibitory orders from 
JCourt ; held that the Railivay Company are 
liable to make good the loss caused to the person 
at whose instance the prohibitory orders wore 
issued. 

A security deposit can be attached subject to 
the Railway Company's lien, though it could 
not be realised free from that lieu. 

Though the salary of an employee is not dis- 
bursed before the end of the month in which it 
is earned, a disbursing officer receiving during 
that month an order attaching that salary is 
bound to give efieot to it when the salary comes 
to be disbursed. Burma Railways Oorapany 
V. Hira Lai, 7 Bur. L. T. 238 = 24 Ind. Oas. 
726. 

Parlbtt, J. 

(2) Of property as that of insolvent— Claim 
prooeedingB— Procedure applicable. See ACT 
HI OP 1907 (PROVINCIAL JttlSOLVBNCY). 
No. 11. 12 A.L.J. 24. 

(8) Attachment not released — Effect under 
the old Code— Attachment by two Oourts— Sale 
by Court without jurisdiotion— Setting aside 
•ale. See GIV. PRO. CODE (1882), No. 36, 
(1914) M.W.N. 796 . 

(4) Fund iu Court— Attachment by several 
oceditors-^Not entitled to rateable distribption 
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Attachment— (ConcZuded) . « ^ 

— First attaching' creditor in point of time«^ 
Right to payment in full— Attachment before 
money is paid into Court — Validity. See OlV. 
Pro. Code (1908), No, 118, 26 M.L.J, 364. 

(5) Salary of officer of Indian Army not liable 
to attachment— Salary attached and distributed 
among decree- holders cannot be refunded. See 
OlV. PRO. Code (1908), No. 102, 16 Bom.'L, 
R, 233. 

(6\ Sale without attachment— Irregularity. 
See Civ, Pro. Code (1908). No. 368, 21 Ind. 
Gas. 46. 

(7) Salary of Honorary Commissioned Officer 
in the Indian Subordinate Medical Department 
— Liability to attachment. See CiV, PRO. 
Code (1908), No. 103, 17 O.G. 99. 

(8) Attaohment of mortgage debt— Mode of. 
See OlV. PRO. Code (1908), No. 830, 27 M.L. 
J. 239. 

(9) Shahnas deliverir^ attached property 
without permission— Remedy. See CiV. PRO. 
CODE (1908), No. 193, 23 Ind. Cas. 907. 

(10) Attachment of money lyiug in Court in 
another district — Legality — Procedure. See 
CiV. PRO. CODE (1909), No. 107, 7 Bur. L.T. 
277. 

(11) Interest of a oo-paroener attached in exe« 
cution of decree against him — Death of judg- 
ment-debtor before order for sale— Effect on 
accrual of title by survivorship. See HINDU 
Law (Joint Family), No, 6, 16 M.L.T. 123. 

(12) Effect of — Insolvency of judgment deb- 
tor after aitaohmeDt — Official Assignee if takes 
subject to the — Stay-of-execution proceedings 
when judgment debtor declared insolvent— Sale 
without serving notice — Effect. See INSOL- 
VENCY, No. 4. 18 C.W.N. 1068. 

(13) Attaohment of debt— Payment in pur- 
suance of attachment — Effect — Suit by claim- 
ant to the attached debt — Limitation. Bee 
Limitation act (1908), No. 74, 26 M.L.J. 
166 . 

Attachment before Judgment. 

(1) Civ, Pro, Code (1908), 0. XXI, r, 57— 
Attachment before judgment-^Application 
for arrest of judgment- debtor upon decne-^ 
Dismissal in default— Attachment not dis- 
solved, 

0. XXI, r. 67, of the Code applies only to 
attachment in “ execution of a decree. "^Where, 
therefore, a plaintiff attaches property of the 
judgment-debtor before judgment, and after 
obtaining the decree, applies for his arrest, but 
allows the application to be dismissed for 
default, the attaohment is not thereby dissolved 
but continues effective. 

Where a decree-holder applies in aaotber 
execution petition to be allowed to share 
ratbably in the ptooeeds of the sale of the pro- 
perty attached by him before judgment, but 
which is proposed to be brought to sale by 
another decree-bolder, who bad also attachfid 
it in execution of his decree, it cannot fa%*Bi^d 
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Ati;%climeiit before Jttdigiiieiit^(OQnc£ufiitfd). 

tluit Ibe deoree^holder has oonverted the attach^ 
meot before judgment into an attaobment in 
ezeoution. Bantiddiii Sahib y. Arauaohalla 
Moduli, ae i^iL. J. 215 » as lod. Gas. 851. 
BADASIVA Iyer and SPENCER, JJ. 

Befermcea : — 14 Ind. Gas. 345 » 16 G.L. J. 86 
^16 0.W;N. 1097, R. 

(2) Decree following attachment before jtidg- 
ment-- Effect upon accrual of title by aurvi- 
varahip under Hindu Law. ^ 

Attaobment alone without an order for sale 
precludes the acorual of title by survivorship in 
the event of the death of the judgment' debtor 
after attachment and before the order for sale. 

An attachment before judgment followed by 
a decree likewise precludes the accrual of the 
title by survivorship for the same reasons as an 
attachment after decree Mothusaml Chetty 
V. Chinnammal, 26 M.L.J. 517 » 24 Ind. Gas. 
320. , 

SaneabAN Nair and AYLING, JJ. 

References M. 305 (307), F . ; 17 M. 144, 

B. 

(8) Oonditions to be fulfilled — Conditional 
attachment when determines. See CiV. PRO. 
CODE (1908). No. 425. 23 lod. Gas. 107. 

(4) Of property outside Court's jurisdiction — 
Legality. SeeCiV. PRO. COEffi (1908>, No, 
423, U.B.R. (1914), 2ndQr.. p. 16. 

(8) Money attached before judgment — 
Whether liable to rateable distribution. Sec 
GlV. PRO. CODE (1908), No. 107, 7 Bur. L.T. 
977. 

Attestation. 

(1) Attestation whether implies assent. See 
ACT Via OF 1885 (BENGAL TENANCY), 
No. 105, 21 Ind. Gas. 367. 

(2) Document marked by illiterate witness— 
Proof of document— Mortgage — Two witnesses 
to the deed— Only one called — Effect. See 
Evidence act. No. 41, 12 a.l.j. iii4. 

(8) Attestors not Beeii|g executant sign or 
touch the pen of tLo scribe — Signature of 
witnesses after subsequent acknowledgment of 
execution by executant —Validity — Effect on 
instrument creating charge or mortgage. Saa 
^BAKSPEB OP Property act. No. 59, lo 
N.L.R, 81. 

Atteniey. 

(1) Letters PatenU CL 10^ Attorney-^ Strik‘ 
ing attorney's name off the roUs^Rule^ 
service of — Practice — Oiounds, copy of, to 
be served on attorney personally — Suffl- 
eieni time to be given-- Disciplinary action 
against attorney— Misconduct of gftorney 
by whom to be brought to Court's notice — 
Verification t importance of— Suspicion not 
mough to justify disciplinary action* * 

The rules of the High Court make no special 
provision for the disciplinary procedure of the 
'Court. The fir^likh proot^oi^e in its entirety 
ei^ot be i^pt&« 


Kttorney— (Concluded). 

When the alleged misoonduot of an attorney 
is the subject of /sousideration it is expedient 
to initiate proceedings by a rule, or motion or 
notio£^ calling on the attorney to answer the 
matter in the affidavits of the applicant. Ser- 
vice should be personal, a copy ^ the affidavit^ 
should be served with the rule or notice . of 
motioh, and Abe returnable date should allow 
Buffioient time for an answer to be put in. 
Ordinarily ten days should suffice. 

Disciplinary action against an attorney rests 
on the principle that the Court deems him An 
unfit person to aot aa au attorney, and not 
way of punishment. 

Anybody is entitled to inform the Court *of 
the misconduct of an attorney (a). 

A verification is a matter of great importance 
as possessing the security of being made under 
the sanction of a solemn declaration, for which 
the person making it would beliableio the 
penalties attaching t& the crime of giving falsa 
evidenoe, if the . declaration were false to his 
knowledge (6). 

Even a strong case of suspicion is not enough 
to justify the disoipliuary action on a summary 
proceeding, especially when there is a pOBitivo 
sworn denial and repudiation of the misoouduct 
imputed. In re an Attorney, 14 Or,L.J. 
305» 19 Ind. Gas. 998^41 G. 113 (S B.) 

Jenkins, o j., Stephen and Ohau- 

DHUBI, JJ, 

References: — (<i)25Q.B.D. 17»=69 L.J.Q.B. 
238 « 83 W*R. 533, F. (5) 15 A. 59-A.W.N. 
(1892) 236; W.R. Sp. No. 54»Ind. Jur. 
(O.B.) 63 = 1 Hay 379, R* 

(2) Attorney if can make affidavit in answer 
to rule against him under Court's disciplinary 
jurisdiction — Liability for fal^e statement in* 
affidavit. See SANCTION TO PROSECUTE, 
No. 3, 41 0. 446. 

Auditor. 

Whether an auditor ^s an officer of the 
conopany. See ACT VI OP 1882 (COMPANIES), 
No. J9. 7 Bur. L.T, 230. 

Award. 

(1) Arbitration without intervention of Court 
— Award— Ordar Ming awards if appeal- 
able after decree in aScordance with award 
—Civ Pro. Code (1908), 8* lOi* cL (f), 
8ch. II. S. 21. 

An appeal lies against an order fiding an 
award made upon an arbitration without the 
intervention of the Court, even after a decree is 
passed upon the award. 

The decree based upon the award is no doubt 
final, if it is in accordance with the awardt blit 
the validity of the decree depends upon the 
validity of the order directing the award to 
be filed, and if the latter is set aside, the decree 
must be declared inopertive. Kliettrii Math 
Oangopadhyay x. Uahabala Daal, 1€ C.W. 
N. BBl = 22 Ind. Cas. 801. 

Ohattbrjba and TiwmoN JJ. 
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Awt^vd^(Contint/ed ) » 

(2) Join^ family huainesi^ Dissolution and 
aesounts — Private arffitration^ Awards 
operation oi% on moneys realiaed by member 
on behalf of family-—'* Oash^'* meaning of 
— Equitable set off— Or de^ made before 

• remand, if binds Court at final hearing. 

The members o( a joint family business 
referred their disputes (in view bf dissolution), 
to an arbitrator before whom onSlst July 1896 
they stated inter alia that they had divided 
amongst themselves all the moveables consist- 
ing of cash and kind, eto., that a sum of 
4i8. 6f660 was payable to one of them B ; that 
they had understood the accounts among 
themselves and that now no oo-sbarer has any 
right to demand accounts from another/* and 
the arbitrator made his award on 6th August, 
1895, At the date of the award there was an 
undisoharged usufructuary mortgage executed 
on *i6th Jane 1688, for 14 years, by one M., in 
favour of B as representing the family, to be 
disoharged by receipt of '\he usufruct : 

Held, that the terms and intent of the award 
precluded the other oo-sharers from asking for 
an aooount of moneys realized previous to the 
date of the award. 

The word ** cash ’ ’ referred to all moneys re- 
ceived by the parties before the statement was 
made to the arbitrator. 

Held, further, that in the circumstances of 
the case, the Court of the Judicial Oommis- 
BiOner was right in allowing the defendant’s 
plea of equitable set^ofE at the final bearing 
after a remand it had ordered for certain in- 
quiries, although at the previous bearing it 
had upheld the deoision of the lower Court 
rejecting the plea. Thakur Sheo Narain Singh 
Y. Thakur Sishunath Singh, 18 C.W.N. 426- 
17 0.0.33 = 22 Ind. Gas. 316 = 27 M.L.J. 128 
(F.C.). 

Lord Shaw, Sir John Edge and 
Mb. ameer ALT. 

(3) Award— Revision— Private arbitration — 
Application to fili it in Court — Decree based 
thereon— S. <0 of Act XVIII of 1884, as 
amended by Act iV of 1912— S. 161, Civ, 
Pro, Code (1908). 

Held, that, a decree based on a private award 
filed in Court is not open to revision under S. 70 
of Act XVIII of 1884» as amended by Act IV 
of 1912, particularly when there is no prima 
facie material irregularity or illegality in the 
award, 

Held, also, that an award is not defective 
simply because that a finding therein is not 
based on any evidence ; all that the Court has 
to see is the bona fides of the arbitrator (a). 

Held, also, that a mere clerical error can be 
put right by a Court under the powers confer- 
red ouTit by 8. 151 of Oiv. Pro. Code (1908), 
ThAkwfdgi Vi Ramdai, 13 P. W ; H. 1914 « 114 
P.L.R. 1914 = 23Ind. Cas. 960. 

JOHNSTONE, J. 

' fyfertmes : — (a) 88 P, R* 1902 ; 68 P; W3. 
1907-1 P.R, 1908, F. 


Award— (Oonfinttedf). ^ 

(4) Appeal ^Private arbitration — * Qubfeet^ 

matter of award ’ — Civ, Pro, Code (1908), 
Sch, II, Para ^lO-^Bengal, Agra and Assam 
Civil Courts Act (XII of 1887), 8, 21, sulh 
8. (l). cl. {a\. * 

The petitioner to the rule; claimed Rs. 6,000 
odd as the balance due to him on various trans- 
actions from the oppoBite party « The latter, on 
the other band, claimed that there was a balance 
of Rs. 6,000 odd due to him on the transaction. 
Th(f dispute was referred to an arbitrator with* 
out the intervention' of the Court, and the 
arbitrator eventually awarded Rs^ 2,006 as due 
to tbe opposite party from the petitioner ; 

Held, that, by reason of the application to 
have the award in his favour filed in Court, the 
opposite party was to be regarded as a plaintifi 
suing lot the amount of the award, that is, foe 
Rs. 2,005, and an appeal against an order allow*^ 
ing the application of the opposite party by the 
Subordinate Judge lay’ to the District Judge 
and not to the High Court. Mohes Chnnder 
Kundu V. Amas Chand Kundo, 19 O.L.J. 260 
= 18 O.W.N. 867 = 22 Ind. Cas. 793. 
OARNDUPF and RICHARDSON. JJ. 

Reference : — 31 C, 203, ExpU 

(5) Civ, Pro. Code (1908), O. XXIII, r. 17 of 
the and Schedule — Compromise amending 
award— Decree to be based thereon — Ten 
days' time for objection not necessary. 

Held, that the proceedings under r. 17 of Sob. 
II, Civ. Pro. Code fl908), can be oomptomised 
by amendiog the award, and the parties are 
entitled to get a decree based on the amended 
award (a). 

Held, also, that there is no necessity to allow 
ten days for objeotions when tbe parties have 
accepted the award (6). Hussaromat Sohamari 
Bai V. Chatta Ram. 27 P.W R. 1914 = 69 P.L. 
R. 1914 = 23 Ind. Cas. 591. 

SCOTT SMITH, J. 

References :—{a) 38 P.W.R. 1910, F. (6) 15 
P R. 1899; 176 P.W.R. 1913 = 21 Ind. Cas. 
298, F. 

(6) Arbitrator's award— Misconduct -Irregu- 
larity of procedure precluding proper in- 
quiry — Corruption and partiality— Proof — 
Onus — Partition of property — Arbitrator, 
not assisted by parties seeking information 
as to valuation from outsider— Failure to 
keep note9 of proceedings, not objected to, till 
after award— Examination of arbitrator as 
witness— Statements obtained as bearing on 
charge of corruption if admissible to ques- 
tion award on the merits— Arbitrator hold- 
ing property claimed to be ewelusive, as 
jvint— Decision if binds owner— Error in 
sufbh decision if vitiates awatd-- Property 
subject to mortgage, allotment of, to one 
with direction that all co-sharers should 
pay proportionately — Decision if vitiates 
award, apart from corrupt motive. 

When a saparab^ portion of an award is hadi 
the remainder^ if ban be maintained ^ 
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kudki^^iCondnued). . 

II iae«gula»£ities in prooedare can be proved 
whioh would anioaiit to qo proper heariog ol 
the matters in dispute, that would be misoon- 
duot sufdoient to vitiate the award, without 
any imputatic^ on the honesty or impartiality 
oi th^ arbitrator. 

The burden of proving that there had been 
no proper enquiry by the arbitrator is on the 
person who alleges it. 

- It is generally desirable that an arbitrator 
should make and retain for subsequent use, if 
neoessary, notes of proceedings before him ; 
but there is no warrant for holding that, in 
the absence of suoh notes, an award should be 
set aside at the instanoe of one of the parties 
who must be held to have known the general 
course of procedure and who did not make any 
protest until after the making of the award 
with the terms of whioh he was not satisfied. 

An arbitrator selected by the parties comes 
within the general obligation of being bound to 
give evidenoe, and where a charge of dishonesty 
or partiality is made, any relevant evidenoe 
which he can give is properly admissible. But 
evidenoe so«admitted as relevant on a charge of 
dishonesty or partiality cannot be used to scru- 
tinise the decision of the arbitrator on matters 
Within his jurisdiction and on whioh his deci- 
sion is final, e*g.t to criticise methods adopted 
by him in determining the quantum of his 
valuations, for purposes of partition — a matter 
within his discretion {a). 

Apart from examining its bearing on the 
charge of corruption, it is beyond the compe- 
tency of the Court to scrutinise the estimate of 
value appearing on the faoe of the award. 

An arbitrator appointed by the parties to 
partition their joint estate decided that a house 
claimed by one of the parties to be exclusively 
hers was in fact joint and allotted it to one of 
the other parties. 

that the decision whether right or 
wrong did not in this case support the infer- 
ence that he was aotukued by dishonest motive. 
If he was wrong, the allottees would suffer as 
the award oould have no effect whatever in 
defeating the title of the true owner. 

The arbitrator allotted to one of the parties 
properties subject tb a heavy charge, but at the 
same time provided that the mortgage-debt 
and intlrest should be a charge on tbe entire 
property and each co-sharer was to be liable to 
pay in proportion to his share and should pay 
tj^t share to the mortgagee as soon as possible: 

fisldi^that it ^as not within the province 
dl the 'jCourt 'td^^^ whether this provision 

ga'vb jhill prot^tioh to the allottee^ 'The' matter 
toving been donistdered By tbe arbitrator, his 
vision oould not be questioned by the OcSirt 
unless the charge of corruption or miseonduct 
was established. Masamniat Amir Et^am xr. 
Khwaja Eayail Bad^uddln Husain, 180.W.N. 

494«I7 0;0. ISO* 19 A D J, 


m 

Award-— (ConlinMsd) . 

537 » 16 Bom L. B. 418 » 86 A. 386««38 Ind.Oas. 
626«16 M.L.T. M«(1914) M.W.N. 472«97 
M.L.J. 181 (P.C.). 

LctHD SUMNEB. Lord Parmoor, 8ib 
John Edge and Mb. Amber ali. ^ 

Reference (o) (1873) L.R. 6 S.L# 418, F. 

(7) Jtward M aside on ground of legal mie- 
conduct of arbitrator’— CourVs power to rs- 
mit award to arbitrator for re’CWieideraiim 
—’Ss. 13, 14, Arbitration Act (IX of 1899). 

Where the arbitrator gives no notice to the 
parties of his intention to enter upon tbe refer^ 
enoe or of the time or place of his doing so and 
he otherwise acts irregularly in the disoharge 
of his duties, he is guilty of legal miaoonduot 
(as distinguished from moral misoonduot in the 
case of oorrnptioD, partiality, etc.) and the 
award must be set aside, and the Court has the 
power to remit the award to the arbitrator for 
rc-oonsideration. * 

Where the award is bad on the faoe of it, 
where there has been misconduct on the part of 
the arbitrator, where there has been an admit- 
ted mistake and the arbitrator himself asks 
that the matter may be remitted, and where 
additional evidence has been discovered after 
the making of the award, the award could be 
remitted to the arbitrator for re -consideration 
(a). 

The award must be definite with regard to all 
points in dispute between the parties# Ro 
Arbitration between Crompton ft Go. Ld. and 
Mohan Lai, 41 G. 313. 

OHAUDHURI. J. 

Reference:— ia) (1893) IQ. B. 405 ; (1898) 
78 L. T. 406 ; (1868) 27 L. J. Bxoh. 146, R. 

(8) A7vard— Decree — Payment to defendant 
directed to be made within a time and there- * 
after ejectment of defendant— Executory 
and not declaratory— Nature of decree. 

The plaintiff was directed by an award decree 
to pay the defendant a sum of Bs. 500 and odd 
within three months and thereon to eject the 
defendant from a certain house . 

Held, that the decree was executory and not 
merely declaratory, and that tbe plaintiff was 
directed absolutely to make the payment of 
Bs. 500withiti 3 months and thereon the defend- 
ant was to be absolutely ejected from the house. 

Neither the payment nor tbe ejectment has 
been made dependant on any unoertaili future 
events (a). 

Held, also that, under the' decree, payment 
was permitted to be made voluntarily at any 
time within 3 months, but thereafter would 
be enforceable *by execution. Similarly there 
was to berno' fbvcible ejeotDEnent before payment, 
but after payment ejectment should be eitifot- 
oeable by execution through Court. Hoond- 
ragmal Ohatomal n, Dfaanooinal Ohal<MaftI| 
8B.L.R. 58. 

Hayward, j.o.and Boyd, a.j.o. 

Befereneea 1 8UL.B, 184; 3 
33, B, 
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(9) AppBol-^Award^Decree-^hot appealable 
by High Court^Not ordinarily 

competent 

No question oan arise as to the regularity of 
Arbitration prooeedings in pending litigation, 
oeoause the agreement to refer and the applica- 
tion to the Court must have the ponouri^enoe of 
all parties and the actual reference is the order 
of the Court. No appeal on the ground that the 
award was void ab initio would lie. Where a 
decree based on an award is in qneation, the 
decreeing Court is made the sole Judge of its 
propriety and no appeal lies. In such a case 
0. XXXlll, r. 3, Civ. Pro. Code, has no ap< 
pMoation* The High Court will not also ordi- 
narily interfere with such a decree in revision. 
Nldamurthi Krishnamurthi v. GargiparthI 
Ganapathi Liogam, (1914j M.W.N. 865. 

OliDFIELD, J. 

(lof Distinction between application to file an 
award and a regular suit to enforce it — 
Difference in Court fee^ limitation and right 
of appeal — Revocation of submission to 
arhUration — Notice of hearing to party 
withdrawing from arbitration not necessary* 

Instead of applying that an award may be 
filed, a party may institute a regular suit to 
enforce tbe award by paying an ad^ valorem fee 
on the value of the property in dispute. 

Where a party to a reference gave the arbi- 
trators notice that he withdrew from the refer- 
ence and did not attend the hearing, held^ it 
was not incumbent on the arbitrators to give 
him any further notice of hearing, and the 
omission to give notice of subsequent meeting 
or meetings of the arbitrators to that party does 
not invalidate the award. Nga Hla Gy aw y. 
Mga Aiog, 7 Bur. L.T. 279. 

SHAW, J.G. 

(11) Award, setting aside of — Misconduct on 
the part of the arbitrator — Admission of a docu- 
ment in violation of a rule of evidence, not 
sufficient ground for setting aside an award. 
Alshabai y. EssaJiTajbhai, 15 Bom. L.H. 392 
a 19 Ind. Oas. 93^»3b B. 60. See Final Part, 
1913, Col. 260. 

(12) Arbitration-^ Awards Decree based on 
award if appealable bn ground that there was no 
valid a^ard — Application to set aside awards 
Period of limitation, if Court can extend-^**If 
no application has seen made to set aside award, 
meaning of^Civ*Pro,Cod 0 , 1882, 8* 622 — Limi- 
tation Act (IdOS), B. 5, $ch. I, Art 158. Surya 
Navaln Jba v. Baawari Jha, 17 Ind. Oas. 7» 
18 0.L.J. 85»18C.W.N.626. 'See Final Part, 
1918, Ool. 261. 

(18) Atoard-^Appeal or Revision — Decree 
haeed on award given without intervention of the 
Court-^Civ. Pro. Code. 1908i 8. 104 (1) (6)— 
8eh, II, Paras. 10, 16 and 20— Court fee. 
GbttJam Maitafa y. Haiima Blbi, 176 P.W, 
B, 1918 810 PX.B. 1913a-21 Ind. Oas. 298. 
8 mi Filial Past, 1918» CdL 260. 


Award -(Continued). 1^; 

(14) Award --Private award not filed in»Cou^k- 
whether compuhorily registrable —Registration, 
Act (i877;, 8. 17, ct. (6)— Partition deed and 
award of partition, difference betwem. pointed 
out Tek Lal Singh y. SripatPChowdhry, 20 
Ind. Oas. 860 = 19 C.L.J. 123 = 18 C.W.N. 476. 
See Final Part, 1913, Ool. 264. 

(15) Award and relinquishment— Construe- 
tion. See ACT I OF 1869 (OUDH ESTATES), 
No. 1, 22 Ind. Oas. 129. 

(16) Decree passed in accordance with award 
—No objection taken before first Court as to 
reference being illegal— Appeal— -Agreement to 
refer— Parties minors — Whether leave of Court 
necessary. See CiV. Pro. CODE (1908), 
No. 398, 12 a L.J. 67. 

(17) Private arbitration— Arbitrators deter- 
mining matters not referred to them— Effect, 
See. Civ Pro. Code (1908), No. 471, 11 P.W, 
R. 1914. 

(18) Award defective — Abandonment by 

agreement of parties — Joint application for re- 
ference by Court to new arbitrators— Reference 
by Court — Award — Decree — No appeal. Bee 
Oiv. Pro. Code (1908), No. 474. 14 P.L.B. 
1914. * 

(19) Arbitration without intervention of 
Court during pendihg litigation— Award filed— 
Appeal— Jurisdiction of appellate Court— Deci- 
sion right or wrong— Revision by High Court. 
See CIV. Pro. CODE (1908), No. 154, 22 Ind, 
Gas. 690. 

(20) Award filed out of time— Delay due to 
translating award from Hindi into English-^ 
Agreement of parties not to dispute award— 
Effect. See CiV. PRO. CODE (1908). No. 214, 
18C.W N. 1325. 

(21) Arbitrator 'Non^tiubmission of award 
within time fixed — Neglect or refusal — Appoint- 
ment of second arbitrator without discharging 
the first— Validity of reference — Agreement by 
parties to be bound by opinion of majority— 
Omission of Court to record that fact— Efieot, 
See OlV. Pro. CODE (1908), No. 470, 23 Ind. 
Cas. 842. 

(22) Reference by only some of parties— No 
objection as to non joinder — Waiver— Refusal 
by Oourfj to remit award — Appeal. Bee CiV. 
PRO. CODE (1909), No. 156, 23 lad. Cas. 862. 

(23) Arbitration — Award— Conditional pur- 
chase of partnership outstandings by one partner 
— Remission -of private award. See CiV. PRO. 
CODE (1908), No. 166. 24 Ind. Oas. 132. 

(24) Appellate Court allowing party to file ah 
award — Decree passed thereon — Appeal — 
Revision. See OlV. Pro. CODE (1909), No. 158, 
143 P.W.R. 1914. 

(25) Order of reference authorising arbitrator 
to extend time made by consent of parties— 
Ai^itrator extending time after the '^leriod 
originally fixed by Court had expired— Arbitra- 
tor after such time, if functus q^cto— Award 
submitted within snob extended time, if muit 
be set aside— Arbitrator’s interest in Stthjjeol- 



251 DHB OUaR ENT INDEX, 1D14. 


kn9kifgL--{Goncludtd) . 

m5ttev«in snU^ when insignifioant and un- 
khown to him, if would invalidate award. See 
Grv* PRO. COBB (1908), No, 469, 19 O.W.N. 
165v 

(36} Award firing rate of maintenanoe— 
Diedree iti terms of — Deoree merely declaratory 
—Net executable. See EXECUTION OP 
BBOEBBi No. 10, 7 8.L.H. 192. 

(S7) (Tlahn against military offioer - Bel&rence 
to arbitration — Decree in terms of award “Tii' 
tarlmnoe by High Court. See HIGH ColfRT 
Bulbs (Bombay), No. 2, 16 Bom, L.R. 517. 

(28) Effect of oral award— Award when can 
Opaeate to transfer property. See HINDU LAW 
(WIDOW). No. 8, 17 0.0. 108. 

(29) Award dictated and signed by the parties 
*-^Bagi8tration*~ Parties whether allowed to pick 
boles in the award. See Bbgistbation ACT 
(1877), No. 2. 134 P.L.R. 1914, 

(80) Resiling from r|ferenoe to arbitration 
•^^Grounds for appeal against decree passed on 
award. See Arbitration, No. B u, 17 O.C. 
886 . 

Babaaoa Property. 

(1) Bahuema grant by Darbhanga Raj — Lia- 
bility to pay its share of revenue and cesses if a 
charge on subject oj granir^ Partition by two 
sons of grantee with concurrence ^f Raj subject 
tocohdition that non defaulting share would be 
sold for arrears after sale-proceeds of dt faulting 
share found insufficitnt^Condttkon if creates a 
charge — Suit for arrears of one share — Death of 
owner thereof ^Substitution of the other co- 
sharer as representative i and widow not admitted 
as party at plaintiff's instance ^Decree against 
other CO sharer only—-Giv. Pro, Code (1882), 
8s, 367, 368 — Plaintiff to choose representative 
of deceased defendant at his own risk — Claim to 
represent by person other than plaintiff's nomi- 
nee -^Proper procedure — Suit thereon, against 
estate in widow possession if maintainable — 
Limitation --’Limitation Act (1877), Sch II, 
Arts, 123. 1.33. Maharaja Sir Rameshwar 
Stfigh Bahadur V. Sreerauty Janeshwari Ba- 
hooaelii, 19.0. W.N. 129-19G.L J.l9 = 2llnd. 
Oas. 397. See Final Part, 1913. Col. 367. 

(2) Darbhanga Raj —Incidents of. See HINDU 
Law (BUCGESSION), No. 6, 18 O.W.N. 1249. 

Baltagii. 

Qf Bamanandi class— Death of Head of the 
Wtptt— Sucoesaiau — Status of B iiragi^ — Suoces* 
sioji to Sanyasis. See HINDU LAW (SUCCBS- 
BION), No. 7. 16 Bom. L R. 767. 

BanJftvLand. 

Ptippr possession of 6an;or land in execution 
-^iWhether,8Ubseqaent posHessioo -Limitation. 
Bee BBS Judicata. No. 6, 19 P.W.R. 1914. 

Stepipf aiul Oustome r, 

{liijPfiiper Ourrencp Act (II of 1910), R, 26A-. 
Banker •-Deposit of money — Value of deposit 
receipt pftyable to bearer— -Deposit receipt 
siolen^ Money paid to bearer— Banker* $ 
iUibilUy'^^ fdiihi 


I Banker and Omtomer— (CofMhidrid)^ 

I According to the terms of a deposit reoeipt 
issued by a private banker, the deposi t money 
was payable on the produotion of the reoeipt. 
The receipt, being stolen from the depositor, 
was presented to the banker, by a oooly who. 
according to the banker, was pai4 the whole of * 
the money due under it without any inquiry 
as to bow be came by the reoeipt : 

Heldt on depositor suing the banker for reco<^ 
very of his money, that, even if the banker paid 
anything to that cooly who produced the reoeipt 
it was not in the 6ona fids belief that the coaly 
was authorised by the depositor to receive it. f 

Doubted whether the reoeipt in question 
could be held to be an engagement for the pay- 
ment of money within the meaning of S. 26 of 
Paper Currenoy Act. Oaggeero Franceico If. 

L P.R. Chetty Firm, 24 ind. Gas. 20l«7 Bur. 
L.T. 266. 

parlett, j. . * 

(2) Nature of relation between. See LIMITA- 
TION ACT (1903), No. 28, 22 Ind. Oas, 936, 

BenamI Transactions. 

(1) Benamidar and real owner — Transaction 
entered into by benamidar alleged to he un- 
authorized by real owner — Effect — Estoppel 
by frauds 

Where property is held benami and the 
osteiisiule owner assents to its being disposed of 
to the prejudice of the real owner, the latter 
oannut be allowed to object, the fraud being a 
consequence of his own act : So if the property 
is purchased in the name of a benamidar^ and 
the indicia of ownership are placed in his 
hands, the true owner can only get rid of tbe 
effects of an alienation by showing that it was ^ 
made with )Ut his acquiescence and that the 
purchaser took with notice of chat fact. 

The consideration of Rs. 660 of the convey- 
ance of the 12th May 1903, whereby the 1st 
defendant purported to purchase the land in 
suit., proceeded from the former owner ; this 
conveyance was in his possession and showed 
him to bo the purchaser and he was reoorded 
as in possession in the Revenue registers. The 
only fact whioh oan be alleged as existing 
which should have put plaintiff on enquiry is 
the 2Dd dofendant’s claim that he was in 
possession of the land ; but as at that seasou, 
the 12th June, probably agricultural opch'ations 
bad not commenced, it may be doubted whe- 
ther he or any one was in actual occupation of 
the land. 

Held that tbe plaintiff oanoot be fixed with 
oonstruotive notice of the alleged defect in his 
mortgagor's title and that accordingly the 
mortgage was good. Maung.Kya y» Y*P.L. 

Y N. Firm. 7 Bur. L.T. 8 « 28 Ind. Oas. 368. 

PARLETT, J, 

(2) Benami made to defesd cMmof^ 

creditors^ Real ovmer suing for possession 
from henatnidMt^Qn the grmndi^ Ae 
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Bdnami 

intBifided ' fraud mas wholly inoperaiim-- 
Burden of ^oof-- Bea I f\wner to prove t hat 
fraud was inoperative. 

The respondents sought to recover sojae land 
^ which they alleged they had transferred benami 
to theappellaint and another by a registered deed 
in order to defeat the claims of their creditors. 
The first Court dismissed their suit, bat the 
BiWsional Court granted them possession, 
without, however, ordering the oaDcellatiioct of 
the sale deed which they also asked for, on the 
ground that the fraud contemplated was wholly 
^inoperative. 

Held that, if this be so, they are entitled to 
rioover the land under the Privy Couucil Ruling 
in T.P. Pethepermal Chetly v. R. Muniandy 
Servai, 

As to the question upon whom the burden of 
proof on the point lay, held that it lay upon the 
plainliifi to prove that no part of the intended 
fraud had in fact been carried out ; that as the 
plaintifi was alleging an intended fraud on his 
own part and seeking to escape the conse- 
quences of it, he was bound to allege and to 
prove that the intended fraud was m fact wholly 
inoperative ; and further that, uulesa he alleged 
and proved that (act, his suit must fail, and 
therefore the burden lies on him to prove it. 
Bweydali y. Esnali, 7 Bur. L.T. Ind. 

Cas, »70. 

PARLBTT, J. 

Refer ence:^(a) 4L.B,R. i366, R. 

(8) Criterion — Source of purchase-money — 
Onus probandi — Party alleging benami to 
prove it— Father of infant vendee paying 
purchase money — Not necessarily benami 
transaction. 

The real criterion of determining whether or 
not a given transaotion of sale and purchase of 
property is benami is to see the source from 
which the purchase -money comes. 

The onus of proving that the veudee men- 
tioned as such in a deed of sale is only benami- 
dar and not the real purchaser lies upon the 
party alleging it. 

The fact that the father of an infant vendee 
paid the purohase-money entered in sale-deed 
executed in favour of the infant is not suffi- 
cient of itself to sh^w that the infant was a 
benamidar only. Habibullah Khan y. Hus 
•amm«^ Mayab Khanam, 74:P.Ii.R. I9i4»22 
Ind* Oas^ 636. 

JOHNSTONS and SHAH DlN, JJ. 

(4) Landlord and tenant — Rent deed in the 
name of benamidar —Payment of rent to 
real owner — Effect. 

Defendant executed a rent deed to plviintiff 
the instance of one K andqu K’s behalf, buo iie 
paid the rent to K. la a'suit for rent ny piam'- 
ifi, held that, the money having been paia to 
'K, the defendant was discharged from liability 
to the plaiutifi. 

’ The plea of estoppel available against a 
of the yeal owner and 


Benami TeaiiaaeMoaS'-*>(Centin«ted). ^ 

not in favour of the benamidar. Mutht^awiny 
Aiyar y Solal Koitan, 26 M.L.J. 597. 
SESHAOIRI AlYAli, J. 

Refen^wes :-30 M. 245 ; 31 M. 461, F.; 7 B. 
L.R. 723 (Note), R. 

(5) Bt^nami — Transfer to defraud creditors— 
Creditors not defrauded— Estoppel — Civ. 
Pro Code (1908), 0, XLI, r . 4— Poicers 0/ 
Appellate Court— Party not appedlmg — 
Power to reverse decree against him^ 
Ground of reversal common. 

Property transferred to another, bepanii^ to 
defraud creditors is still the transferor’s When 
no creditor is defrauded by the transfer, *and 
the transferor is not estopped from proving'tilAt 
the transferee has no title and that 
perty is the transferor’s (c&). 

Where the ground of reversal is oommOD, an 
appellate Court can uniJer O. XLI, r. 4, revem 
the decree not only against the party appeal- 
ing, but also against those who have hot 
appealed. Sokkappa Reddi y Singana Reddl', 
23 Ind. Ch8. 620. 

SADASIVA AIYAR and SPENORR, JJ. 

References'.— (a) 35 C. 661 = 12 C.W.N 662 
= 35 I.A. 98 = 7 0.L.J. 628 = 6 A.LJ. 260 = 34 
Bur. L.R. 10d=10Bom. L.R* 590= 18 M>L»J,. 
277 = 4 M.L.T. 12 = 4 L.B.R. 266 (P.C.),;F. 

(6) Bens mi transactions — Resulting Uust— 
Presumption wh en property purchased in 
name of wife and daughter — Qift—^Pre* 
sumption, how rebutted — Muhammadan 
law— Gift of undivided share. 

A benami purchase is in the nature of result- 
ing trust in favour of the person from whose 
funds the put chase is made. 

Where a ^lubammadan purchased proper- 
ties in the name of his wife and daugbteze, 
there is a strong presumption that they were 
intended as gifts to them, and the burden of 
proving the contrary lies on the person who 
asserts it. Where it is proved that the funds 
out of which the properties were purchased 
were all his aod that be treated all the pro- 
perties and the income derived therefrom as 
his own by entering them in his own accounts 
and ostensibly appeared towards the public as 
the owner, the presumption of a gift arising 
from the title-deeds is rebutted. 

There cannot be, under the Muhainmadan 
law, a gift of undivided share in immoveahls 
property, as such share is not capable of actual 
physical possession. Abdul Rftbiman Nacfai- 
yal V. Hirathayar Ammal, 24 Ind. Cas« 10. 
Miller and sadasiva aiyab, jj. 

References : — 14 Ind. Cas. 993 = 36 M. I2Q, F. 

(7) B6niim\diAt— Mot igagee — Suit by osierm- 
hie mortgagee — Beneflutal fjwner not made party 
— Owner bound by deerro— Benamidar not emti* 
iUd to eue for possession. Kirtlbaih Baa y. 
Qopal Juo, 20 Ind. Cas. 409=19 C.L.J. 

814. 1918, 0»UB69, 
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Be&aidi TraaMotioni— -(Cone^tuidd). 

(8) Bcoof ol— ^liroumstantial evidenoe, value 
of. 8ee ACT XI OF 1859 (Bengal Bbvenue 
Sale Law), No. 6 . 18 o.w.N. i07i. 

(9) Nature of evideooe required to prove — 
Direct evidence of, not to be expected. See 
ACT XI OF 1859 (BENGAL BEVENUE SALE 
Law), No. 7, 24 Ind. Oas. 276. 

(10) Benami purchase -—Beal purchaser if can 
ioe for possession and annulment of inoum- 
bxanoe. See ACT XI OP 1859 (BENGAL LAND 
bbvenue Sales). No. 9, 28 Ind. Oas. 917. 

(11) Kobala from henamidar if necessary to 
complete title of real purchaser. See GIV. 
PBO. OODE (1908), Mo. 28, 24 Ind. Gas. 17. 

(12) Property purchased benami — Beal pur- 
oliaser obtaining and remaining in possession — 
J)eolaiatory suit by real purchaser whether 
barred. Bee GiV. PRO. CODE (1908), No. 109, 
7 L.B.R. 260. 

(13) Mortgagee’s rig]^t to deny mortgagor’s 
title— Plea that mortgage was a benami tran- 
saotion. See ESTOPPEL, No. 5, 22 Ind. Oas. 
655. 

(14) Purchase in the name of wife and son — 
Presumption. See HINDU Law (Widow), 
No. 15. 16M.L.T. 26. 

(19) Mortgagor taking benami in revenue 
■ale— Subsequent sale in ezeoutioji of mortgage 
decree— Effect. See MORTGAGE (GENERAL), 
No. 46, (1914) M.W.N. 916. 

(16) Suit by ostensible owner— Judgment 
whether bars a 'subsequent suit by the real 
owner. See BES JUDIOATA, No. 1, 19 O.L.J. 
84. 

(17) Suit against benamidar — Defendant 
pleading that he is a benamidar— Decree against 
him as a real owner— Beal owner whether 
bound— Subsequent suit by real owner. See 
BBS Judicata, No. 12 , 12 a.L.J. 70i, 

(18) Estoppel against benamidar whether 
binds beneficiary. See Transfer of PRO- 
PERTY ACT, No, 93, 23 Ind. Gas. 762. 

Bcagal. 

English Law of waters— Applicability to 
Lower Bengal— Buie of law affecting property 
rights established by Courts in Bengal, if should 
be upset in the absence of proof that rule un- 
joit or fiagrantly inexpedient . See Jalkar, 
No. 2, 18C.W.N. 1217. 

Bengal. M.W.P., and Assam Civil Courts Act. 

Bee ACT XII OF 1887. 

Bevarlnani Rules. 

BuU V (2) — Inam granted under — Aliena- 
tkm in favour of a member of the family-- 
Validity, Aman All v. Imambi, 9 N.L.R. 188 
«22 Ind. Gas. 89. Bee Final Part, 191§, Col. 

2TL • 

Berav Land Revenue Code. • 

(1) 8^ 69— Sale in Berar — Document creating 
occupancy righta—Begisiration — Registered 
oecupdnt reimquiahtng fight of occupancy—* 

* 6i9 Tran^0icf Property Act* 


Berar Land Revenne Codi-«(Cofie2adsd), 

The Transfer of Property Act was made 
applicable to Berai^ by Notification dated 16th 
May 1907. Since then, a sale as suoh in Berar, 
the consideration for which is above Bs. ICO, 
can only be effected by a registered instrument*^ 

Under S* 69 of the Berar Land Bevenue 
Code, 1896, fk registered occupant may, by 
giving a notice in writing to the Tahsildar, 
relinquish the occupancy either absolutely or in 
favour of a specified person. S. 69 of the 
Berar Land Bevenue Oode has not been abre- 
pted by the Transfer of Property Act by^ 
implication. 

The Transfer of Property Act merely lau 
down that a particular kind of transfer — a siue 
— can only be created by observing certain 
forms, but it does not say that results some- 
what similar to those flowing from suoh a 
transfer cannot be attained under the authority 
of another Act without observing the lorms 
laid down by the Transfer of Property Act. 

The relinquishment in favour of a specified 
person does not carry with it all the incidents 
of a sale under the Transfer of Property Act. 
The person in whose favour the relinquish- 
ment has been made must take the holding 
subject to the prior mortgages validly created. 

The procedure laid down by the Berar Land 
Bevenue Gode seems to be exhaustive and does 
not contemplate the registration of any docu- 
ment for the creation of occupancy rights 
under the Government. Zlngu v. Gosavl, 10 
N.L.R. 78=*24 Ind. Gas. 868, 

MITTBA, A.J.C. 

Reference 31 A, 73, B. 

(2) S, ^9— Relinquishment by registered eo- 
occupant— Effect upon rights of other co-occup- 
ants» Kisan v. Ramohandra. 9 N.L.R. 168 * 
21 Ind. Oas. 851. See Final Part, 1913, Col* 
271. 

Berar Patels and Patwarls Law, 1900. 

Ss. 8 (5), 9, 11, 20, Agreement between 
Patwari and his substitute for dividing the 
emoluments of the office, of Patwari— Agree- 
'tnent void — Public policy— Status of patwari 
and his substitute, Tatia v. Gangarain, 9 N. 
L.B. 176 ==21 Ind. Oas. 866. See Final Part, 
1913, Col. 272. 

•' 

Betrothal, 

Breach of betrothal contract— Ainount of 
damages. See CONTRACT ACT, No. 70, 86 P. 
L.R. 1914. 

Bhagdari Act (Bombay). 

Bee BOM. ACT V OP 1862. 

Bill of ezobange, ^ 

Bill of exchange — Shah Jog Hmdi — 
Payment of forged Eundi— Rights of person 
who makes payment — Payee bound to re* 
fund. 

According to the well-establtebed oostoin 
among shroffs relating to Bbah log Sundii* 



mamt ot oases . 


258 


257 


Bill of Esohange-'(Conc2?4dad). 

the Shah who obtaios payment of a Shah Jog- 
Huitdi is, id tihe event of the Hundi turning 
ouc to te a false, fraudulent, siolen or forged 
Handi, bound to refund the amount ^of tbe 
Huudi with interei^t, uolese be produces the 
actual drawer, or the persou who committed 
the fraud. 

Tbe Shah does not guaranted the sdlvency 
of the drawer, he guarantees the genuineness 
of the Hundi. A drawee w>ll not pay a Hutidi 
unless he has funds in his bauds belonging to 
tbe drawer, oir U willing to give him credit. 
And he will not pay on presentation of a Shah 
Jog* Hundi to a Sbah unless he is sati^fi d as 
tObthe respectability of tbe Sbab, as be io <ks to 
him in case of anything afterwards going wrong 
with the Hundi. Toe ret-peotability of tbe 
Shab is a matter only for tne drawee to oon- 
BiCfer, ae it is difihouU to conceive that a defend- 
ftfit would repudiate his liability to refund on 
the ground that ho was not a respectable 
person. 

The cliim to a refund against a Shah who 
has received payment of a Hundi on the 
ground that tbe Huudi is a forgery must be 
made as soon as possible after tbe forget y has 
been discovered so as to enable tbe Sbab to 
pro eot bioi'ielf. Bansidhar Lachhmiaarayan 
y, Jwalaprasad Gayaprasad, 16 Bom. L B. 
434. 

MACLEOD, J. 

Bill of Lading. 

FaUure to produ''e it on the port of the 
i0t>8ignee‘-- Dots it justify the ia^ry t g 
C«m a y in refusing d I vet'y i f gooas or 
%t jtom liability for -not deliVtiing 
thi' goods ? 

Where tbe consignee, having lost tbe bill of 
* lading, was unaole to produce it and where tbe 
carrying Company consequently refused to 
delivtr tbe go^^ds although the Company’s 
manifest eieariy showed the shipment ot those 

goods to the consignee. 

•, 

H. Id that, under the circumstances, the 
Company was bound tj deliver the goods for 
their price after making cercain that tbe loss 
ot the bill of lading was a bona fide one. Eng 

Leoog.titto. y. fi 1 S B. & Go., 7 Bur. L.T. 
92 » 1^4 Xiid. Cas. 70. 

Ormond, j. * 

Birth, i; ^ 

StatemHut by deceased person as to date of 
bir h at another person— Admissibility. See 

Evidence act, No. 6. 20 o.L J. 302. 

Births and Deaths Register. 

Kept by illiterate village chowkidar— Entries 
written to hiB dictation — Corroboration. See 

Evidence act, No. 81, 1^ a.l.j. 945. 

Blrt Jijmaol. 

Sweepers — Jarobakshi — Birt Jijmani, a 
well known fof'm of tenure — How prov d. 
The plaintiffs sued the defendants forowner- 
Bhip and podsesaton of biti jiintfini to perform 

17 


Blrt Jljmanl— (Concfwd^^d), ^ 

the services of sw^pers in a particular locality. 
Tbe defendants pleaded that they ihemselvea 
wt re bvrt-dais an i h id been performing the 
services of yaro6r^fes/ii for more than sixty years. 

Held^ that j jmani birts Btve 9 , well- known 
form of tenure in ih«s country (a). 

Htli funher, that where a claim to birt 
jijniani is put forward, plaintiff must prove 
either a grant or else some custom or such 
long continued possesaion as raises tbe pre- 
sum't) ion of a lost grant ib). Khushya V* 
Mangala, 12 A L.J. 267 « 22 Ind. Oas.957. 
Kyves, j. 

References (rt) 8 O.C. 339, B, (6) 9 M.l.A. 
344, R. 

Birt Shankalp. 

Grinttng heritable and transferable rights in 
lieu > f Nazf^ana, eto. — Effect, See PBE EMP* 
TION,JNo. 24, 17 O.C 299. 

Board’sStaiiding Orders. 

Force and binding nature of fcbe~*. See 
Shrotriam Okant, Nc. 1, 15 M.L.T. 277. 

Bombay Revenue Jurisdiotion Act. 

Bee ACT X OF lb76. 

Bond. 

(1) Valuaticv) of suits for cancellation of 
bond. Bee ACT VII OP 18 h 7 fSUlTB VALUA- 
TION), Nj. 3, u9U) M.W.N 767. 

(2) R ‘gistertd bond- Suit ip recover money 
due on bond — Limiiatiou. See LIMITATION 
ACT U908j, No. 53, IG Bern. L.R. 2O, 

Boundary. 

il) Dt^ci6ion of Boundary Settlement rliioer — 
Rts ju'iicata. See ACT XXVill OF 1860 
(Madras Surveys and Boundaries), 
No. 1, 27 M.L.J. 629. 

(2) Boundary dispute — Dacision of Ravenue 
OfhotrH when not binding on partus. S ^e 
ADVERSE POSSESSION, No. 12, 240 F.L R. 
1914. 

(3) Court if may vary boundarieg in title- 
deeds. See Title-deeds, No. i, iS c.W.N. 
893. 

B ibe. 

Loan for bribe—Snit for money lent - Main- 
tainability— Piea nut raised before first Court 
cannot be ground of appeal. See CONTRaCT 
ACT, No. 22, 84 P.W.R. 19X4. 

Broker. 

Sale — Liability of broker for f-ilse represent- 
ation. See FRaUD. No. 4, 22 Ind. Cas. 8x8. 

Buddhist Law. 

1. ^alienation. 

2. — Divorce, 

^ 3.- Gift. 

4.— Inheritance. 

6.— Marriage. 

6.— RELlGIOtlS ENDOWMENTS, 
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Bu^dbist l^aw-^(Caniinued), 

Alienation. 

Barman Baddhists— Mortgage by husband 
—Authority to bind wife’s share— Presumption 
— Suit upon mortgage— Omission to join wife as 
party — Decree uoi affeoting her rights. See 
CIV. Pro. Code (1908J No, 405, 7 L.B.R. 135. 

—-^2.— Divorce. 

(1) Mere caprice and petty quarrels not suffi' 
cient ground for granting a divorce. . 

A divorce cannot be granted on mere caprice 
and petty quarrels must not be magnified into 
acts of ocueUy and ill-treatment of a nature 
sufl&oiently grave to justify divorce (a). 

'2 Bespondent sued appellant for a divorce on 
the ground of ill-treatment and obtained a de- 
cree for divorce as if by mutual consent which 
has been confirmed oif appeal. This appeal 
was lodged on the ground that the decree was 
passed on grounds insufficient in law. 

The facts in the present case were that the 
parties had both been married before, the appel- 
lant being 53 and the respondent 40 years of 
age, the latter having a family by her former 
marriage. They lived together for two years, 
perhaps not as amicably as might bo. On the 
28th October 1911, the appellant missed rice, 
plantains and oocoanuts and accused his wife of 
taking them to give to her children and told her 
to go away from bis house. She did so and 
went to her parents* house. She then attempt- 
ed to get a divorce before the headman without 
success and on the 11th November 1911, the 
14th day after the quarrel, she filed this suit. 

Beld that the facts stited above did not con- 
stitute such cruelty as entitled her to a divorce, 
even as by mutual consent, and that the matter 
was a petty quarrel such as a Court should not 
treat as sufficient ground for a divorce on any 
terms. Maung Kyaw Van v. Ma Nyo U, 7 
Bur. L. T. 16«23 Ind. Gas. 330. 

PARLBTT, J. 

References : — (a) L.B.B.S.J. 607-, F,; 5 L.B. 
K. 87, B. 

(2) Burmese Buddhist Law — Divorce^ suit 
for, based on desertion and cruelty. 

Desertion for the statutory periods does not 
of itself dissolve a marriage tie without any 
further and expressed act of volition on the 
part of either party to the marriage (a). 

Beaming one’s wife and charging her falsely 
with adultery is sufficient cruelty. 

Obiter— An innocent party can obtain a 
legal divorce by suit on the ground of desertion 
tor the statutory period alone. Hg Yin Kye 
Y. Ma Sein, 22 Ind. Gas. 945. 

ROBINSON, J. c 

Reference :—{a) 3 L.B.R. 175 {F.B.), ReL 

(3) Divorce — Desertion — . Convict, whSther 
deemed to desert wife- Wife ff convict tahmg 
another husband, effect of — Evi lence — 
Arbitration proceedings — Clerk taking note 
of evuience^Note, w^her admissible* 


Budabist Law-^iConiinued)* 

2.— Divorce— (OoncZtt^Ied). 

Under Budbis'. Law a man sentenced t o im- 
prisonment is not to be deemed to have deserted 
his vuife; nor does desertion ipso facto and 
without any further and express act of volitiop 
on the part of either party dissolve the marri- 
age tj.e,. 

Therefore, the wife of a convict in poBsession 
of sufficient joint property to maintain herself 
and children is not entitled to take another 
husband to herself, but if she does so, her oon- 
duot amounts to desertion and adultery aod 
the husband on return is entitled to treat the 
marriage tie as at an end and to demand all the 
property la). ^ 

A note of evidence taken by a clerk in the 
course of abortive arbitration proceedings is not 
admissible in evidence. Ma Aung Byu 
y. Maung Thet Hnin, 23 Ind. Gas. 940 » 7 Bur- 
L.T. 240, o 

HarTNOLL, OF^G. O.J., and TWOMBY, J, 

References : ---{a) 3 L.B.R. 175 (F.B.); U.B. 
R. (1392), XI, 96. R, 

(4) Divorce — Desertion — Ill-treatment — 
Pleadings-- Absence of specific issue— Cw- Pro, 
Code, (1908), 0. XLI, r. 24. Maung Po Han 
V. Ma Ta Lok. 20 lod. Gas. 674 » 6 Bur. L.T. 
134 = 7 L.B.R. 79. Bee Final Part, 1913, Col. 
276. 

(5) Husband’s abandonment of a wife and 
children no proof of divorce. Bee BUDDHIST 
Law (INHERITANCE), No. 2, 7 Bur. L.T. 80. 

8.— Gift. 

Gift — Poggalika Wifchathagaha — Gift of 
land on which vinnastrry stands to a monk 
— Extent of rights taken by latUr — Incom- 
petency to make gift of such land to others^ 
— E:>se7ittals (/ Witbathagaha gift—D syute 
between layman and monk regarding mo- 
nasiery lahd—Suit — CivU Court* s jurisdic- 
tion— Ctv. Pro- Cede (1903), 5.9. 

T, the plaintiff, sued tor the recovery of land 
on wbioh a monastery stands, on the ground 
that it was the poggalika property of a monk 
A, who made wilhdthagaha gift of it to an- 
other monk P who vrna his pupil, from whom 
T, the plaintiff, obtained by way of gift, 

Beld that, in a. dispute between a layman 
and a monk regardingUbe land on which a 
monastery stands, the jurisdiotion q| the Oivil 
Courts is not ousted (a). 

The proper basis for the decision of such 
dispute should be the texts of the Vinaya so 
far as they can be properly applied (b), 

There is no ^ authority in the Vinaya for the 
proposition that a monastery can be poggal ka 
property, though some of the Dhammathais 
assume such a proposition and though in some 
ca?es the Oourts have followed these Dhamma^ 
ihats (c). ' 

A monk could act as owner of a monastery, 
whether dedicated to him personally by the 
kyaungtaga or allotted to him by other monks, 
for 12 years at most. 
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Boddblsi LMW’^iContinued), 

S.-Gift— (CowclMded). 

Bufc according to the Vina^v, it is clear that 
a monk cannot give away to an individual, 
eiliher«moak or layman, a monastery deiKoated 
to him personally. 

• • 

If a monk takes the property of another 
monk and appropriates it to his'*own uXe, the 
appropriation is valid and is called a withatha- 
gaha gift, provided (according to the Vinaya) 
five conditions are fulfilled, (1) the monks 
must be intimate; (21 they must have associat* 
fd together ; (3) they must have spoken about i 
toe property ; (4) the owner must be alive when 
tb| property is taken ; and (5) the taker must 
know that the owner would be pleased at the 
taking. 

Held, that, in the present case, as A was on 
the point of death and insensible, he was in- 
capable of being either glad or sorry at the 
appropiliation. and chat t]|ierefore the withatha^ 
gaha gift in favour of P, from whom the plaint- 
iff claimed was invalid. Mga Po Thin y. U, 
ThI Hia. U.B R. (1913), 3rd Qr., 163 = 7 Bur, 
L.T. 27 = 23 Ind. Gas. 157, 

Mo Coll, j c. 

Rfferencesi-(a} U.B,R. (1892-1896) 11, p.69; 
U.B.a. (1897 1901), p. 42; U B.R. (1910) 1. 
p, 78. R. (b) U B.R. (1892-1896) II. p. 397 and 
p. P,J,L B 614, B. (c) U.B.R. (1892-1896) II, 
p. 69 ; U.B.R, (1892-1896) II, p. 78, B, 

i.^Inherltanoe, 

(1) Payin property changes its character — 
Presumption, 

When payin property changes its character 
during a marriage the presumption is that it 
has become Utti'tiiiwa of that marriage (a), But 
•this presumption mav be rebutted by particular 
facts of any case. Ma Tah v. Ma Ka Yin. 21 
Ind. Gas. 227. 

Parlbtt, j. 

References : — (a) 2 1^. B. R. 174 ; 2 U B- R. 
(1892-1896) 184, F,: 2 U.B.R. (1892-1896) 184, 
Exph 

(2) Exclusion of children from inheritance 
for n^^gl ct in the performance of filial 
ditieS’^Busbmd^s abandonment of wife 
and children no proof of divorce, 

X, being tired of his first wife who was older 
than be and had an unpleasant voice, brought 
her and their two children, the plaintiffs, ap- 
pellants who were respectively about 7 and 2 
years to the house of bis father-in-law and left 
them there and married one Ma Gyi from whom 
be had the second defendant and after MaGyi^s 
death married the first defendant, Ma Dwe. 
The plaintiffs lived with their mother till her 
death and then with her relations. In a suit 
brought by them for J’h share of the lettetpwa 
of X and let defendant respondent, 

Held, that there was no divorce of the first 
marriage, that the first wife never ceased to 
i^ogard herself as his wife ; also that the sepa- 
mtioQ wae entirely the act of Hhe father and 


Buddhist Lsw^iOonUn^d), • 

4.— Inheritance— (Oonfiniied), • 

not of the children and that it cannot therefore 
be said that the children (plaintiffs, appellants) 
voluntarily separated themselves from him or 
that the cessation of filial relation between them 
was due to any act or omission on their part. 

Held that no child can be excluded from in- 
heritanoe unless desertion or neglect of filial 
dutie^i is proved against it. Ma Tin Lun y. 
Ma 9we. 7 Bur. L.T. 80 = 23 Ind. Gas. 915. 
Ormond and Parlbtt, jj. 

(3) Right of the children of a divorced wife to 
inherit — Maintenance of filial relatione an 
essential condition — Immaterial whether 
properly is ancestral or non* ancestral, 

X married three wives in succession, plaint* 
ifi, the only child of ijjte first marriage, sued 
the third wife for half the Uttetpwa of the Jst 
marriage. It was found that plaintiff was 
taken away by her motBer at the time of her 
divorce from X and never afterwards main- 
tained filial relations with her father. 

Held, that the plaintiff respondent is not en- 
titled to share in the property left by her fsther 
irrespective of the question as to whether the 
property is ancestral or non-ancestral. Ml Ah 
Pu Ma V. Mi Hnin Zi R. 7 Bur. L. T. 83 = 28 
Ind. Gas. 948. » 

TWOMBY, J. 

(4) Father and sisfer of the deceased — Right 
cf succession on the death of one or mote of 
the davghtcfs who were all separated from 
their father— Sources and development of 
Burmese Bitddh^st law - Dhammathats-^ 
Authority of Manu Kyay, 

Three sisters were completely separated from 
their father and lived togeiher apart from him 
and were independent traders. The life lived 
for years by them was lived as a life separate 
from and independont of their father. On the 
death of the youngest of them, her elder sister 
took out letter^ of administration and took 
possepsiou of her property. Subsequently the 
elder sister died. 

Held, that, according to Burmese Buddhist 
law, the eldest sit-ter, as the surving sister, was 
entitled to suc’ceod to the property of the 
deceased sisters as heir to her sisters in pre- 
ference to her father. 

The authority of Manu Kyay, where it is 
clear, as among the Dhammatbats, is ^of the 
highest rank. 

Sources and development of Burmese Bud- 
dhist law dtsenssed and stated. Ma Rhfn 
Bwfn V. U Shwe Gone. 16 Bom. L.R. 377= 
(1914) M.W.N. 449 = 27 M.L J. 41 = 18 G-W N. 
1121 = 23 Ind. Gas 433 = 16 M.LT. 142 = 7 
Bur. L.*r. 105=.a0 aii.3.a64-410.887,(P C). 
LORD SHA-W. LOBD MOTOTON and MB. 
* AMBBB AIiI. 

ReferenefS :—{d) 5 Tj.B.R. 231, Reverud\ 
(18941 P.J L B. 116 : 3 U B B- (J892-96). 184 ; 
2 U.B.B. 11897 J9011, 66 ; 2 U.B.B. (1897-13pl) 
109 ; (1899) P.O.L.B, 624, D. 



263 


THS CURKENT INDEX, X914. 


264 


Buddhist Law^iContintied)^ 

— IiiheritaocB — (Concluded), 

(5) Inheritance — Svccession among Chinese 
Bud thvts — Exdu^i tn tf femnles — Indian 
Success on Act not ap plica U to Chine e 
Butdhista — Absence tf wtiitn l>w on 
inheriton e among Ch nts^- Budahists — 
Justice, equ ty aud good conscience, 

Whpre a bod by a former wife of a Chinese 
Bud>h*Bt olaimed to inherit all the f(^ther*s 
property to the total exclusion of his Sj^tep 
mot ^er and her dauf^bter, 

Held that, in the absence of any written law 
on the subject to inheritance among Chinese 
Baddbi<«ts and in the absence of dedoite 
evidence as to the customs preva^iliog in such 
matters, the proper course is to piooeed 
according to justice, rquiry and good consci- 
ence and that the mo<h||r be »wirded one third 
and the plaintiff two-thirds of his father's estate. 

Though Parker in b«s Comparative Chinese 
Fam'ly Law mentions six preliminary steps as 
esaeniial to a first class marriage, the evidence 
cf Chinese Ebters in this case shows that the 
customs are not ii sisted on in the case of Ohi- 
nesG m in iaees in Burma and that relaxation 
is peimitted also in the oise of poorneople. Ma 
Thein Shin v. Ah Shein, 7 Bur.L.T. 246 = 24 
Iiid. Cas 367. 

TWOMEY and PARLETT, JJ. 

8— Marriage. 

(1) Husband avd Desertion for more 

than n y<^ar — D^ss l>iion of the mani ge 
tie-- Effect oi a snbstquent suit for restitu- 
tion of conjugal rights. 

Where the wife loft her husband and lived 
separate from him for a period of 6 years, and 
where in the meantime the wi/e sought a 
divorce from the husband for cruelty and the 
husband from the wife for adultery but no 
divorce was granted, and where 17 months after 
separation the husband took a second wife, 

Held, on a consideration of the facts, that 
the cendirions contemplated by S 17 of 
Chap. V of the Mof^uave for the dissolution of 
a marrirtge were contemplated in this case, and 
when the woman died in 1‘. 09 the status of 
husband and wi^edid not exist between ♦he par- 
ties Maung Tha Kado v. Ma Thin Myaing. 
7 Bur. L T. 197. 

Hartnoll, offg. c j., and Ormond, j 

(2) Breach of contract of mirriage- Suit for 
dam'^ge^ — M'lintainabilitv — Measure of dam- 
ages. See Damages, No. l, 7 Bur L.T. 14. 

(8l Mor’g^ge by one of joint property of him 
self and his mistresR — Absence of mistress's 
oonsent-^ Eff ect of arquiescpnce. See MORT- 
GAGg (General), No. is, 7 Bur. L.TfSS. 

**—6. '-Religious Endowments. ^ 

Buddhist Law — Religious • offering when 
irrevaabl ■* 

A verbal declaration or delivery of pnppessinn 
lefiders a Buddhisc religious ofitring irrevocable 


Buddhist Law— {Concluded), 

— 6.— Heligfous Endowmsnts— (Concluded). 

even without the ^formal dedioation oeremony. 
A building erected on religious land with the 
permission of the presiding monk partakes of 
the nature of the ground on which it svands and, 
becomes epclesiahtioal property.' Yeo Kyew 
Sura V,. IT Ke Tu. 7 Bur. L.T. 63»24 Ind. Gas. 
465. 

POX, O.J., and PARLETT, J. 

Building. 

(1) Acquiescence— Costly buildings built oK 
•plain tiff's land -Rmoml of buildings— 
Money comyeosation— Obstruction to public 
highway - ecial damage. 

No one can, by merely treppassing upon the 
land of another and construoiing costly build- 
ing on it, claim a right to retain posRession or 
to oomprl the owner to receive oompex^ation 
for the land (al. « , 

Where a plaintiff peeks to remove an obstroo- 
t . on to a publio way or street, he must prove 
sp«>riai d^rnace to himself (hi. Oanga Din 
Sonar y. Jagat Tewari, 12 A.L.J. 1026. 

SUNDAR Lal. j. 

Reftrences : — (o) 28 B. 298 and Satish Chan- 
dra Banerji’s Law of Specific Relief relied 
up'n (6) 11904) L.R.K.B. 341; 11 Bom. L, R. 
S') 2; 6 AL.J. 499, R, 

(21 Building URed for stabling temple oonohes 
and horses— Exemption from tax. See MADRAS 

ACT IV OF (Dt. Municipalities), 
No. 2. 16 M.L.T. 98. 

Bundlekhand Land Alienation Act. 

SeeN.W.P. ACT II OP 1903. 

Burden of Proof. 

(1) Kbas 2>osse5S'on. for— Plaintiff s ti*le 

as ratnidar admitted— Def nd'mt to preve ttn- 
aucy Bnrdtnof proof — Landin suit contiguous 
t > h daing of aef ndant— Shifting of onus. 
Gopini DebI y, Lokenath, IZ Ind. Cas, 696 = 
19C.LJ. 414 = 19 0. W. N. 140. See Final 
Part, 1912, Col. 256. 

12) Acceptance of burden of proof by a party 
— Second appeal— Plea rf having no duty to 
c»ll evidence. See EVIDENCE, No. 7, 17 0. 
0 134. 

(3) Whole evidence on both sides let in — 
Whether RtresR oan he l»id on burden of proof. 
See Fraudulent Transfers. No. i, (1914) 
M.W.N. 596. 

i 

(4i Redemption suit — Subsisting mortgage — 
Cons on plaintiff. See MORTGAGE (REDEMP- 
TION!, No, 11. 12 A.L J. 769. 

f5) Onus wrongly thrown— B'^vision. See 
Promissory Note, No. 1, 8 P.W.R. 1914, 

Canals Act. 

See ACT VIJI OF 1878. 
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Canal ColoalAi, 

Canai cohfiy-^MxUtehre for a lo^g period 
^Permanently esiabl si^ed by reason f/-— 
Gr<infee%* liability in fulfil cond lion, of 
personal residence— Ex sUnce of hqtitoble 
hcU'^e— Sufficitni compliance — JVo confisca- 
• iton, (» 

When a colony has become firmly estalilisbed, 
say after 12 or 16 years of its existence, the 
presence or absence of a particular grantee 
becomes a matter of little or no public import- 
ance. If be has not acquired proprietary right, 

retains bis technical liability to fulfil the 
condition of personal residence, but it becomes 
very undesirable to enforce this by confiscation, 
a&d the proper course is to accept the ex s enoe 
of a babiiable house as sufficient evidence of 
residence and to make no luriher inquisition 
into the habits of the grimtce. Bahadari and 
Bagari v. Crown, 3 P.R. 1914 (Rev.). 
MaYNARD, f.c, 

I 

Cancellation. 

Valuation of suits for cancellation of bond. 
See ACT VII OF 1887 (SUITS VALUATION), 
No. 3, (I9i4) M.W.N. 767. 

Cantonment Taxing Regulations (Poona). 

C an ton ment— Hating- ~Po ona Cantonment 

Taxation Regtil i lions, 1H8I — Jncrtose tn 
ass s ni' nt oa B ice^cow S" p’ ound - Qijec^ 
tions to tlit^ incfea e to bt' fii* d tn three aoys 
— Tt.me fixed by th^' Regulation as not le^s 
than fifteen days — Want of svjffi uni notice 
— Law Ohment Magistrate — Levy of assess- 
mem ill gal - Jurisdiction — Civil Court — 
Payni ni of asMssmtni tinder proUst— Pay- 
ment by cheqtie — Payment is effe< live only 
when the cli que %s earthed — Lmiitalton 
r Ur s jrom the. dale the cheque is cashed — 
Limitation Act tl908), Ait. 62. 

The Western India Turf Club si Poona V7as 
taxed ail Rs. 201 per year up to 1903 upon an 
estimated gross let* irig value of tbe R»ice-course 
property at Rs. 6, 0*^8. A notice was served 
upon them, on tbe 8ih October 1903, by the 
Cantonment Magistrate, Poona, that the said 
properly was, under the Poona Ganiorjment 
Taxation Regulations, valued at Rs. 2,46,000, 
and rated at Rs. 9, K40 per annum. The notice 
further required tb^, if any oomp’aint was to 
be made against ine taxation, it should be 
mnde j^o tbe Cantonment Magistrate within 
three days from the receipt thereof. Tbe rules 
reguiatii g the Magisti arc’s action in this 
respect squired that the complaint against his 
valuations should be made to him within three 
dayM before the date fixed in tbe public notice, 
and that tbe date so fixed mJi^t not be less 
than fifteen days from the publicati of the 
notice. The Magistrate confirmed the assess- 
ment. The plainiiffs appealed to the Canton- 
ment C'^mrrtittee, but tbe appeal was n jeoted. 
The plnintiffa thereupon paid under protest, on 
the 28tb November 1908, a cheque for 
Rs. 4,8t9-d>l0 being assessment for one half 
year. The cheque was cashed on the 27 th 


Cantonment Taxing Regolationg (Pgona) 

---{Concluded). ■ ^ 

May 1909. Tbe plaintiffs filed the present 
suit, on tbe 28tb Maroh 1912, to have it declared 
that the inorraeed assessment was illegally 
levied from them and to recover back tbe 
inertfape paid by them under protest. Tbe 
lower Court decreed the claim. The Secretary 
of S'ate appealed contending that tbe Court 
bad no jurisdiction to entertain the suit and 
that a portion of the claim was barred by 
Art* 62 of the Limitation Act, 1908 

Held, (1) that tbe action of tbe Cantonment 
Magistrate was not warranted by tbe Regala- 
tiouB, inasmuch as reasonable time was not 
giv^D to tbe plaintiffs to take advice aa to the 
increase in the rate from Rs. 201 to Rs. 9.840, 
and that he bad wholly disregarded the basia 
npoD which the rate was to be assessed, and 
that, therefore, the Jurisdiction of tbe QiwiI 
Court was not ousted, tbe money having been 
claimed and received from the plaintiff without 
the shadow of a right. 

(2) That tbe claim to have a refund of the 
excess in tbe payment of Rs. 4,813-8-10 was not 
barred by tbe provisions of Art. 62 of the Limi- 
tation Act, 1908, for the limitation ran, pot 
from the date of tbe delivery of tbe cheque, but 
from the date of ther< ceipi o! rhe money by 
payee. Seoref^iry of State v. HughesI, 16 Bom. 
L.R. 121 = 38 B. 293 = 23 Ind. Cas. 779. 
Scott, o j., and Batohklor. j. 

Carriers. 

Liability of carriers for wrong delivery of 

goods— Duty of consignee — S, 91, Act IX of 

1890 {Cal utta Poi t Act). 

Plaintiff, Nigel W. Freeman, sued to recover 
from the defendant company for the loss of 
certain articles contained in 2 packages entrust- 
ed to the latter cr mpany in London to be de- 
livered to plaintiff at Calcutta under a bill of 
lading. The bill of lading provided that th^ 
packages were ’’to be delivered at tbe Port of 
Calcutta into Mr. N. W. Freeman or his 
assigns.’’ The consignee in the bill of lading was 
”N.W. Freeman, Calcutta ” Plaintiff did no- 
thing with regard to taking delivery of tbe 
packages on arrival either by notifying the 
defendant company or by instructing an agent 
to clear tbe goods on bis behalf. The packages 
were in the ordinary course Lnded by tbe defend- 
ant company and made over to the Port Com- 
missioners. As no one appeared to take delivery, 
the defendant company sent a notice of arrival 
addressed, as was the bill of lading, to ” N. W. 
Freeman, Esq., Calcutta.” Tnis was delivered 
by tbe post i Aoe to one Nigel W. Freeman who 
attended at tbe defendant company’s^ office and 
received a delivery order and wrougfully got 
delivery of tbe goods. Nigel Freeman wa| then 
addressed both by the defendant company and 
the plaiiitiff, and he at last returned a portion 
of the goods to the plaintiff in a damaged oon^ 
dition. The oori8ign#»e (Noel W. Freeman) 
sued the defendant company for damages for 
misdelivery. « 
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Oarrl«ri^(Oo»c|ud^d) . 

Heldc the defendant company was not liable. 
The contract of carriage waa at an end wbeo 
the packages were made over by the defendant 
company to the Port Commissioners, and the 
responsibility of the defendant company thereby 
ceased under S. 91 of the Calcutta Port Act. 

The act of tbe defendant company in sending 
out the notice of arrival and issuing a delivery 
order to a person whom they bona fide thought 
to be the person entitled to tbe possession of 
tbe goods was not an unauthorized aottfor 
which they can be made liable. 

It is olearly tbe duty of tbe consignee to 
ascertain when tbe goods will arrive and to 
he ready to take delivery. 

What the Court has to see is whether the 
defendant company in doing wbat they did 
acted in a reasonable and proper manner. If 
they did, they cannot be held liable, simply 
because the notice got into the hands of a wrong 
person who acted fraudulently in the matter. 
Freeman ¥. P. & 0. S. N. Go.. Ltd., 41 C. 703. 
CHITTY. J. 

References ;~a870) L.R. 5 Ex. 61. R ; (1874) 
L.K. 9 Ex. 86 ; (1889) 14 P.D. 141. D. 

(3) Railway company-*- Loss of poods by fire 
— Liability of company. See BailWaY, No. 1 
16BomL.B. 467. 

• 

Carriers Act. 

Bse ACT III OF 1866. 

Gash.. 

Meaning of 'oash.* See AWARD, No. 2, 18 
O.W.N. 426. 

Gaste. 

il) Casfe^Paneh'jynt, power of — Exrom- 
muntration Jurisdiction’- Natural justice 
— Defamation^ 

To say that a man has been ou toasted is 
prima facie to defame him. But where the 
Cbaudhri of a oommuoity, duly reoognized and 
aoknowledged as such, convened a regular 
Panohayat according to the custom of tbe caste, 
and in fulfilment of his duties as Chaulhri, 
communicated a resolution, passed by the 
Panohayat, temporarily exoluding the plaiotifi 
from social intercourse with tbe members of 
the caste, and it was not shown that he was 
actuated by any ill-will or ulterior or improper 
motive : 

Hrld,\hat tbe Cbaudhri was not liable in 
damages for libel or defamation. 

The Courts in India should refuse to inter- 
face with the autonomy of caste, or, in other 
words, with tbe deoisions of a Panohayat, 
provided that those decisions afieot matters 
withiii the jurisdiction of tbe Pancbaydit and 
are net contrary to natural justice. 

Some members of a caste refused to subserfbe 
to a deolaration of faith issued by the 
Panohayat, and instead issued over their 
signatures a leaflet calculated to bring the 
Faodhayat into contempt. Upon this the 


CsLMte--- (Concluded) y .. ■ 

Panohayat oonvened a meetl|tg. Notice of this 
meeting was not served upbp those members 
personally tbougli other members of their 
families were served, Tbe Panokayalhdeoided 
to temporarily exclude from all social inter- 
course their families until those persons appear-* 
ed before the Panohayat and oleared themselves. 
It was eontendod that the order of the Panoba- 
yat was without jurisdiction in that no caste 
offence had been oommitted, and that the 
Panebayat bad acted contrary to natural justioe 
in not giving tbe persons eonceroed an 
opportunity of defending themselves before^, 
passing the order of temporary exoluaioo : 

Held, (1) that tbe issue of tbe leaflet and 
tbe refusal to sign tbe declaration of faith were 
both social questions, closely coucerning the 
community and well within the jurisdiction of 
the Panohayat ; 

(2) that personal service upon the pcjcsons 
complained against was unnecessary, inasmuch 
as other members of their family had been 
served with notice of the meeting, and that, 
as Panchayats deal with families as units and 
not with individuals and as any member of a 
family can appear on its behalf and defend, 
the procedure of the Panohayat was not contrary 
to natural justice ; 

(3) that, as the family bad been suspended 
pending the appearance before the Panchayat 
of the offending members, there was no denial 
of justice. Bishambar Das v. Gobind Das, 
23 Ind. Cas. SOI » 12 A.L.J. 662. 

TUDBALL and BaFIQUE, JJ. 

(2) Caste— Way, right of — Prescription— User 
by a few on behalf of caste. 

A caste, in India, is a Corporation with civil 
rights and can acquire title by user to a right » 
of way, even if that user be by a lew members 
of tbe caste, provided it is exercised on behalf of 
and for tbe caste. Buppan Acharry v. Vannia 
Konar, 27 M L J. Ii0»24 Ind. Cas. 467. 
SaNKABAN NAIR and AYLINQ, JJ. 

(8) Decision that suit is not barred as caste 
question — Whether a preliminary decree — 
Appeal. See CiV. PRO. CODE (1908), No. 137, 
16 Bom. L.R. 964. 

Gause of Action. , 

(1) New cause of action arising subsequent to 
suit— Remedy of plaintiff. See ACT I OP 1908 
(Madras Estates Land), No. l, 16 M.L.T. 
244. 

(2) Cause of aotiou different though claim 
same — Agreement admitting liability and pres- 
oribing payment by promissory notes — Promis* 
sory notes materially altered— Suit on pro-notes 
dif»mi8sed— Suit upon afifreement if lies. Bee 
Ceylon Civil Procedure Act, No. l, 18 
C.W.N. 617, 

(3) How arises— Misjoinder of. See CiVf 
Pro. Code (1908), No. 60, 2l ind. Oas. 488. 

(4) What it coneiets of, See GlV. FRO. CODE 
(1908), No. 51. 12 A.L.L 956. 
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Oaaie of 

(5) Pro-Dofto giil|n in difioharge of certain 
d 0 bt--Suit m — fidbsfquent suit on 

diebt da6-*0aq;iBd of aocion ^whether different. 
SeeOlvfPBO. CODE (1908), No. 241, .12 A,L. 
J. 969. 

* (6) Meaning of. See CiV. Pro. CODE (1908), 

No. 248. 16 Bom. L.B. 454. 

(7) Suit to be tried on the cause of a*otion as 
it existed at the date of its oommenoement — 
Court when may take notice of events which 
have bappeDe4 the institution of the suit. 
See OIV. Pro. code (19081, No. 379, 20 O.L 

*J. 107. 

(8) If can be prolonged by transfer of title. 
She SaLE, No. 12. 24 Ind. Cas. 2 16. 

(9) Sait under S. 42, Speciffo Belief Act— 
Deuittl of title enough — Acts done in conse- 
quence of such denial not difierent oause of 
action. See BPEOIFiO BELIEF ACT, No. 23, 
22 Iz^. Cas. 883. 

Cess Act (Bengal). 

Bee Ben. Aot IX OF 1880. 

Ceylon GIyII Procedure Act. 

B. 34 — Catises of action^ different^ though 
claim same^Agnement admddng liability 
and pn scribing payment by ptomtssory 
not s — Promissory notrs, mate ially altered 
^8uit on promissory notes dismissed^ Sait 
upon agreement if lies — “ Accord and salts- 
factio^i by substituted agreement ” — Claim 
on pfiOr rights exti^gaished — Suit on sui.h 
claim, if lies --Cf'y Ion C tv tl Procedure Act, 
B. 34 fCf. Cic. Pro, Cl da, 0. II. r. 2i — 
Pleidings faulty— Claim in plaint based on 
iv/ong grounds — No objection by defendant 
— Amendment, 

A, whose claim to receive certain items of 
moneys from B was disputed by the latter, 
agreed with B to refer the disputes to arbitra- 
tors who, after an informally conducted investi- 
gation, drew up wha^waa termed a ** receipt,’’ 
which B signed, the arbitrators witnessed and 
A accepted and acted upon. The document 
dealt seriatim wiih seven sums thereby admit- 
ted to be due from B to A amounting in all to 
Bs. 28,224, odd, and prescribed the mode in 
which it was to be paid, namely^ by a cash pny- 
ment of Bs. 224 odd (which was immediately 
paid) and by passing two promissory notes for 
Bs. 14,900 each** payable with interest on 
two date«. The amount of interest was (pro- 
bably by oversight) not specified but there was 
no doubt that the part es intended that it would 
be at a certain customary rate which worked 
out to between 6 and 7 p^r cent^per annum. A, 
however, subsequently, and without oommuni- 
oation with B, went to one of the arbitrators 
and (without bad faith either on his part or the 
arbitrators) persuaded him to alter both pro- 
xnisBory notes by inserting therein 9 per cent, 
as the rate of interest. A’s action on the two 
promissory notes having been dismissed on the 
ground of material alteration, he sued B for two 
iteme of moneye amounting to3^* 12,297 odd 


Ceylon Ciyil Prooedupe ket^{Concluded^, 

which he had Claimed before the arbitrators 
which were included in their award : 

Held— that the ** receipt constituted the 
award of tbe arbitrators. 

That whether it did or did not amount to an 
award, it was clearly an '^accord and satisfaction 
by a substituted agreement,*^ whereby the res- 
pective rights of the parties inter ae were 
abandoned in consideration of the aooeptanoe 
by iili of a new agreement. 

That the arrangement for tbe discharge of the 
unpaid balance of the amount found due by 
means of tbe promissory notes only expressed 
thd mode of payment, which was essentially a 
matter of form only, the substance of the award 
being that the specified amount was actually 
due ; the plaintiff could, therefore, sue for tbe 
balance due upon the agreement when his 
action on the promissory notes failed. 

That the form of the'Viftintifi’s action which 
was based on rights already extinguished by 
tbe agreement was faulty. But the present 
action should be treated as one based on the 
new agreement, the defendant not having 
taken exception to plaint. fi’s statement of the 
grounds of his claim, so as to give him an 
opportunity to amend them at an earlier stage. 

That a olaifid on the promissory notes and a 
claim for the amount found due under the 
award were not the same cause of action, but 
were really inconsistent and mutually exclusive 
causes of aotim» and the plaintiff was not 
required in bis suit on the promissory notes to 
ask for relief on tbe cause of action arising out 
of the agreement, by S 34 of the Ceylon Civil 
Procedure Aot, 

That the plaintiff’s suit which was for a part 
only of tbe unpaid balance should be decreed. 
But he would be precluded by 8. 34 of the 
Ceylon Civil Procedure Aot from bringing a 
fresh action for tbe remainder. 

Tbe object and meaning of 8. 34 of the 
Ceylon Civil Procedure Aot [which is very 
similar to 0, II, r, 2 of the Indian Code) ex- 
plained. 

This section is directed to securing the 
exhaustion of the relief in respect of a cause of 
action, and not to the iuolusion in one and the 
same action different causes of action, even 
though they arise from the same transactions. 
The first part of tbe clause makes it inqumbent 
on the plaintiff to induce the whole of his 
claim in the action. The second portion 
makes it incumbent on him to ask for the whole 
of bis remedies. The finel paragraph {Explana- 
tion in the Indian Code) is not intepded to be 
an illustration of the foregoing provisions, but a 
substantive enactment making what otherwise 
would be independent causes of action, one 
oaese of action for tbe purposes of tbe section. 
Saininathan Chetti Y. Pana Lana Pana Lang 
Palaniappa Chetty, 18 O.W.N. 617 (P 0 )« 
LORD Dunedin, Lord shaw and Load 
MOULTON. 
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Ohai»j«. 

(1) Words essential to create a charge. See 
ACT II OF 1874 (ADMINISTRATOR QBNE- 
BALSN No. 8, 22 Ind. Gas. 56G. 

(2) Dw^posit in one Biok - Receipt not trans- 
ferable — Money borrowed from another Bank 
on its sectirity — Charge acknowledged by the 
first bank — Effect — Equitable aspignment. 
See Assignment, No. 3, 12 a.l J. S86. 

(3) Charge how created. See HINDU Law 
(GENBBaD), No. 1, 27 M.L.J. 694. 

(4) Mortgage— Surplus sale-proceeds— Suit to 
recover— Suit for money charged on immoveable 
property— Limitation. See LIMITATION ACT 
(18771. No. 16. 16 MX.T. 62. 

(5) Will creating charge by way of annuity — 
Charge upon immoveable property whether en- 
forceable against tona fiie transferee for value 
without notice — Distinction between mortgige 
and charge— Begistration of charge not com- 
pulsory— Creation of c^barge by document not 
compulsory. See TRANSFER OP PROPERTY 
ACT, No. 86. 23 Ind. Oas. 867. 

(6) Applicability of S. 68, Transfer of Pro- 
perty Act to charge holder. See TRANSFER 

OP Property act, No. 67, 27 M.L.J. 494. 

(7) Document not valid as a mortgage whe> 
ther can be treited as charge— Proof cf execu- 
tion of charge by Httestors— Ohffrge and mort- 
gage— Distinction between. See TRANSFER 
OF Property act, No. 59, lO N.L.R. 8i. 

Charter Act (24 and 25 Yic. G. 104). 

(1) S. 16 — Occurrence of mere errors of fact 
or law— Perverse deoiMon— Interference in revi- 
sion -Test of perversity. See CiV. PRO. CODE 
(1908;, No. 179, 16 M L T. 156. 

(2) 8. 16— Building by oo-owner — Prejudice 
to other co-owners — Suit for partition— Right 
to obtain temporary injunction. See CO- 
OWNERS. No. 3, 24 Ind. Gas. 313. 

(3) 8. 16 — Powers of superintendence — Order 
allowing withdrawal of suit— R wision. See 
Withdrawal op Suit, No. 3, 41 C. 632, 

(4) S. 16 — Sontbal Perganahs— Suit valued 
over Rs. 1,000— Proceedings in such suit if 
Bnbj+*ot to High Court’s superintendence — 
Order in executitm proceeding if may be revi-ed. 
S-e act XXXVII OF 1855 iSONTHaL PBR- 
GaNNAHS), No. 2, 18 C.W.N. 662. 

(6) 8 16— Service by affixture— Order hol- 
ding eefyioe sufficient— High Court when will 
ir t-rfere with the order. See CiV. PRO. CODE 
(1908), No. 257, 16 M L.T. 217. 

(6) 8. 16 — Order refusing to issue oommis- 
sldh to examine witnesses— Not open to revision 
Bee COMMISSION. No. 1, 16 M.L.T. 33^ 

{7)*See High Courts act. 

Gbafter Party. 

Interferenoe with the performance of —Injuno- 
tion. See SPECIFIC RELIEF ACT, No. 37, 16 
Bom. L.R. 178. 


Chaukidari Chakran Lands; 

Chrukidari ehikran rpsumnfinn by 

Qjvernment of ^ What ohnukidari lands ore 
resumable- (fn\i» 0^1 Q w&r^ment to show 
th^t land wns set apart under Hs^inction 
for grant to chaukidnrs and not t )ken %nto 
account in a^sessi*ig revenue V 
Chaukdari Act (VI R.O., 0/ 1870 — 

** Ass qned, app opriated" meaning cf—* 
Rrg. 1 of 1793, S. 9, cl i-Reg. Vlll of 
1793, 8. 41. 

As a zarnindar as such has prima facie title to 
the full enjoyment of every parcel of land 
within the zvmindari for which ho pavs revenue 
to Government, it rests on the Government to 
show that the settlement with the zamindar 
was subject to reservations in resp63t of any 
land which gave Givernment the power of 
resuming and assessing it. 

The power of re‘^uraption had been reserved 
under cl 4 of 8 8, Reg. I of 1793, and 8. 41 of 
Reg. VITI of 1793. in i;espeot of such Chaukidari 
Chakran Lands only as bad been set apart by 
the zemindars with the permission of the 
Government and under its authority, and which 
although inoludad in the mabal and annexed 
to the maleuziri lands, were not taken into 
consideration for the assessment of revenue. 

Held — That the Government had no autho- 
rity to resume Chaukidari Ohakrao Lands with- 
in the zamindaries of Sukinda and Madbupur 
in Orifsa when it failed to show that any 
parcel of land within tha zimiodarips was nob 
t^ikeo into account in fixing the rtivenue payable 
for the zamindaries. 

That the zamindars entertained the services 
of Chaukidars for whose m^iinteoance they 
allotted from time to time certain lands of their 
own free will. They were und ;r no obligation 
to make such grants, when their only obligation^ 
under the ttrm^ of tbsir s rnals was to maintain 
peace and order within th ir zimindaries ; and 
the mere fact that some appointments were 
made with the approval of a CTovernment 
Officer cannot alter the nature of the grants 
and make them resumable by Government. 

The word “ assigned ” in the d< fioition section 
of Act VI of 1870 (B.C.), means lands assigned 
by Government appropriated under its authority 
or with its permission. The Secretary of 
State for India in Council v. Kirtibas 
Bhupati Harichandan Mahapatra, 19 0 W. 
N 65= 17 Bom. L.R. 32 = 21 C.L.J. 3l«l7M. 
L.T. 1, (P.C.). 

Lord Dunedin, Lord Atkinson, 

I ord humner, Sir JIohn Edge and 
Mr. AMEER ALI. 

Chota Nagpun Encumbered Estates Act. 

See Ben, act VI OP 1870. 

Chota Nagpur Landlord and Tenant Proce- 
dure Act. 

See BEN. ACT I OP 1879. 

Chota Nagpur Tenancy Act. 

See BEN. AQT VI OF 1908. 
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Chakain RIgSti. 

In Raogpbi'e^Nature of -^Permanent ele- 
ment— Deveiopmatit into oi|oupanoy right — 
TrADdferability. See CONTRACT, No. B, 34 
Ind. Cas. 193. « 

Cheque. , 

Payment by cheque when efleotive— Limita- 
tion runs from the date the cheque is dashed. 
See CANTONMENT TAXING REGULATIONS 
(POONA), No. 1, 16 Bom L R. 121. 

Chetty Banking. 

^ Usage oL See PRINCIPAL AND AGENT, 
No. 4. 23 Ind. Cas. 516. 

Glllneie Buddhiati. 

In Burma — Law relating to marriage and 
inheritance among. See BUDDHIST Law 
(Inheritance), No. 6, 7 Bur.L.T. 246. 

Chit TranaacClona. 

Ghit f uni -Security tp manager^ B satisfac- 
tion — Interference of Court, 

Where the manager of a chit fund has enter- 
ed into an arrangement that security by the 
prize winners should be given to his satisfaction 
and whf^re property worth Rs. 3.000 was offered 
as security for Rs. 2,700 and the manager 
refused to accept the same, held that, even 
though a Court would consider it reasonable, 
the manager cannot be said to have acted cap- 
riciously and a Court will not interfere with his 
decision. Krishna Iyer v. Ramasawmy Iyer, 
(1914) M.W.N. 716 = 27 M.L.J. 447, 

AYLING and NAIPBR. JJ. 

City Civil Courts Act (Madras). 

See Mad. Act VIl of 1892. 
city Municipal Act (Bombay). 

• See Bom. act III of 1888. 

See Mad. act I OF 1884. 

See MAg. ACT 111 OF 1904. 

Civil Courts Act. 

See Ben. act VI Of 1871. 

See BOM. ACT XIV OF 1869. 

See Mad. act III of 1873. 

Civil Courts Regulation. 

See Reg. IV of 1827. 

Civ. Pro Code (1659) 

Auction sale when the Code of 1859 was in 
force— Purchase by plaintiff’s ancestor in name 
of defendant’s ancestor— Dispute between the 
parties as to ownership of land when Code of 
1908 was in force — New Code applicable. See 
OlV. Pro. Code (1908), No. 108, 13A LJ. 
1146. • 

Civ. Pro. Code (1882). 

(1) Meaning of the words ' married woman ’ 
in. See HINDU LAW (WILL), No. 5, 17 0 0. 
318. 

(9) Oode how far applicable in Sonthal 
Parganas. See SONTHAL PARG AN AS, No, 1, 
18 O.W.N. 994. 

18 * 


Civ. Pro. Code (1882)— (Oonfinttsd). • 

(3) S. 9— PrrWfHinary decree — LinUtaiion 
Act (1908), 8ch, I. Art. 132 — • Appeal^ 
Final decree — Objection to preliminary 
decree withuot appealing from same— Limt- 
tation — Account^ Suit for account againel 
gomasta^Hypothecation of property for due 
performnee of dutieB-^Suit to recover amount 
found due from hypothecated property^ Suit 
to enforce lien. 

Under the old Civ. Pro. Oode, objections could 
be tftken to a preliminary decree in an appeal 
against the final decree without appealing from 
the preliminary decree, 

A suit against a gomastha or agent by the 
principal to recover the amount due on adjust- 
ment of accounts, from the immoveable pro- 
perties pledged as security by the agent for 
due performance of his duties, is a suit to 
enforce payment of money charged upon im- 
moveable property within the meaning of Art. 
132 of the first Schedule»to the Limitation Act, 
and the period of limitation for such a suit 
is 12 years from the time when the money sued 
for became due. Troilukhaynath Mandal Y. 
Abanish Chandra Roy, 24 Ind, Cas. 18. 
Fletcher and Richardson, jj. 

Eeferences 0. 298 = 12 O.W.N. 820-7 
7 C.L J. 279, F.; Sind. Cas. 69=14 O.W.N, 
122, Dtss. • 

(4) 8. 13 —Res judicata — Joint property partis 
Honed by every indiv' dual co-sharer by suit 
— Property left in possession of last co- 
sharer less than his proper share^^ Suit by 
that CO sharer to correct previous allotments 
— That CO- sharer defendant in all previous 
suits Par liliont efftci of — Parties, 

If any CO -sharer applies for a partition of a 
property, he must make the other co-sharers 
defendants, because the partition which is made 
in bis favour is a partition against his oo-sharers. 
That which gives him a portion of the property 
takes away all right which they would other- 
wise have to that portion, and therefore, it is a 
decree against them and in favour of himself. 

The co-sharers in a patni talook brought in- 
dividual suits from time to time impleading the 
other co-sharers, including the present plaintiff, 
as defendants, and had their shares partitioned 
out by meets and bounds. Thus every co-sharer, 
other than the plaintiff, bad bis share parti- 
tioned out till the plaintiff was left with the 
remainder as representing bis share. The plain- 
tiff alter satisfying himself correctly that this 
remainder was insufficiept to represent nis share 
of the original pafni talook, brought this present 
suit to correct the apportionment to those of 
the previous plaintiffs or co-sharers who bad 
received more than their proper share . 

ffeldt that the suit was barred by the rule of 
res Judicata, Nallal Kanta Lahirl v. 8arna- 
moyi Dehya, 27 M-L.J. 76»24 Ind. Cas. 294 
=76M.L.T. 544 = 17 Bom.L.R. 1 = (1914) M, 
W.N. 948 = 21 O.L.J. 23 iP.C.). 

LORD MOULTON, LORD PARKER OF 

Waddington. Sib John edge and 
MR» AMEBB ALL 
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Oiv.^PfO* Code (1862)— (Oon^mtted). ! 

(5) tSa. 13, 283— Res judicata — Declaratory 

suit by claimant againU decree-holder and judg^ 
meyit-dsbtoT^ Dismissal of suit-- Attached •pro- 
perty purchased by stranger at auction— - Suit by 
purchaser for possession— Decree of declaratory 
suit^ whether basis of auctwn-vur chaser's title— 
Decree whether relevant and admissible in suit by 
auction-purchaser- Interpretation of statutes. 
Pearl Mohan Shaha v. Durlavi Dassya, 20 
Ind. Oas. 8i6 = l8C.W.N. 954 = 19 C L J. 441. 
See Final Part, 1913, Col. 288. • 

(6) S. 20— Venue of suit— Plaintif[*s option 
—Causes for transfer— Preponderance of con- 
venience. See RIGHT OP SUIT. No. 2, 7 Bur. 
L.T. 1. 

(7) Ss. 27, 28— Suit filed on last date of 
limitation— Addition of plaintiff after limita- 

! tioD — Addition of minor member of joint 
Mitaksbara family— Effect. See LlIdlTATION, 
No, 1, 19 C.L.J. 6. 

(8) 8. 28, See No.»7, supra, 

(91 8- ^1— Misjoinder of parties— Suit, dis‘ 
missal oj — Civ. Pro, Code (1908), 0. 1, 
r. 9. 

A suit by one of the co-sh^rers in a jote in- 
stituted at a time when Act XIV of 1882 was in 
force, for a declaration that an entry iti tbe 
. reoord-of-rigbta. to the effect that the plaintiff 
and the defendant were joinV tenants, was 
wrong on the ground that the plaintiff alone 
was the tenant and the defendant was bis sub- 
tenant, is bad for misjoinder of parties. 

8. 31 of the Code of 1982 which did not con- 
tain a saving clause in favour of non-joinder 
of parties as 0. 1. r. 9 of the Code of 1908, ie 
applicable to such a suit. Sheikh Faizu v. 
Sheikh Doman, 19 C.L.J. 455. 

JENKINS. O.J. and MOOKERJEE, J. 

(10) Sa. 32, 248, 372— Insolveocy of judg- 
ment debtor aftfr attiichment — Effect — 
Substitution of Official Assignee for judgment 
debtor if necessary- Necessity of summons on 
substituted party— Necessity of notice of 
proceedings to bind the Official Assignee— Siay 
of execution proceedings when judgment- 
debtor declared insol veiiiH— Sale without serving 
notice— Effect. See INSOLVENCY, No. 4, 18 
C.W.N. 1058. 

(11) Ss. 102, 103— Dismissal of suit for de 
fault — Sub8e(3|uent suit on different cause of 
action— Res judicata. Bee CiV. PRO. CODE, 
(1908), No, 20, 12 A.L.J. 63, 

(12^ 8. 103, See No. 11, supra. 

(13) B 211— Decree awnrding mesne profits — 
Period not prescribed— Decree to be construed 
as awarding mesne profits for three years— 
Application for mesne profits beyond three years 
treated as*suit— Order— Appealable. See MESNE 
PBaBJTS, No. 3, 24 Ind. Oas. 484. * 

. (14) B. 312. Bee No, 19, infra, 

llff) S. 244 (»Oiv. Pro, Code, 1908, 8 47)— 
Compromise lyy father— No leave of Court— 

• Not' bindifig dn the son— Proper remedy of 
Jke latter^ No suit but application under 


Otv. Pro. Code (1682)— (Ooafintted). 

5. 244— word ‘ datsrmined ' in 8, 244 
—Effect - i^ifidu Law — Joint family-- 
Father and sow — Release of his share by 
fgther — Sons born subsequent to release — 
Residue — Right of all sons to equal shares^. 

Where the Privy Council gave the plaintiff a 
docla(ation tjiat the compromise entered into 
by his father in a former suit was not binding 
on him for want of sanction under S. 462. Oiv. 
Pro. Code (1882), and where the plaintiff’s 
father entered up satisfaction opursuant to the 
compromise now declared to be not binding. ^ 

Held, that the plaintiff ought not to have 
instituted a separate suit but ought to have 
proceeded under S. 244, Civ. Pro. Code, and 
that the Court has power in proceedings under 
8. 244, Civ. Pro. Code (1882), to reopen the 
satisfaction entered up by the plaintiff’s father 
and to declare that the release given by the 
father was not binding on the plaintiff. 

The word ‘ determined * in 8. 244 shows that 
the questions of the nature specified in the 
section are to be finally disposed of, and the 
effect of the section is to give the Court execut- 
ing the decree jurisdiction to dispose finally of 
such questions by g* anting appropriate relief. 
Where a Hindu father who formed a joint 
family along with his son, the pbintiff gave a 
release of his own share in the joint family 
property and where two more sons were bi rn 
Bubsequently. 

Held, that the residue of the property did not 
cease to be joint family property and that nil 
the sons were entitled to participate in the pro- 
perty equally (a). T.R Ganesh Bow alias 
Yenkat Row v. T.Y Tulja Ram Row, 26 M L. 
J. 460 ® 24 Ind. Cas. 696. 

Wallis, j, 

Rffrencfs 6 M. 196 ; 25 M. 690; 13 M.L,J. 
477 ; 34 M. 269 ; 35 M. 477 = 2lM.L.J. 476; 11 
M L.T. 312 ; 33 B. 267 ; 15 M.L.T>186; 10 G. 
626; 23 M L.J. 64, R. 

(16) S. 244 — Purchase'r of portion of occu- 
pancy holding— Whether a ‘representathe* of 
judgment-debtor. See OCCUPANCY, No. 2, 18 
C.W.N. 971. 

(17) 8. 244 -Hindu widow succeeding to 
shebaitsbip — Sale of right to take surplus 
oflerings by creditor of wffinw in execution and 
purchase by bimeelf— Suit by widow to set 
aside decree and sale as fraudulent— Dismissal 
of suit as barred under S. 244, if legal. Bee 
BHEBAIT, No. 1. 18 C.W.N. 1X)29. 

(18) S. 244 — Applicability to suit to set aside 
a decree and order for sale in exeoution thereof 
on the ground of fraud. SeeSHEBAIT, No. 2, 
16 M.L.T. 210. 

(19) Ss. 244, 212 — pleader’s fees in appeal 
from order under. See OlV. PRO, CODE (1908), 
No. 227, 24 Ind. Oas. 283. 

(20) 8. 248 — Date of notice^ Runnittg of 
time. Bee EXECUTION OF DBOBEE, No. 8, 
20 C.L.J. 16. . 
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Olv. Pro, Cod* (1882)— 

(21) S. 249. See No. 10, supra. 

(22» 8s. 248, 311, --Nan service of notice^ 
if an irregularity Sale of putni mahal for 
arrears of rent -“Purchase of putn^ mahal 
• by executor of deceased dur-jcutnidar' s estate 
in his personal capacity — Application under 
8. 311 for setting aside sale^by exeautor as 
such and under 8. 313 by purchaser in per* 
sonal capacity— Lis pendens. 

D, the zamindar of a putni mehal, sold his 
interest in the* property and then brouf^ht a 
»uit against C, the putnidar, for the arrears of 
the putni rent that had aoorued prior to the sale 
aad obtained a decree. Shortly afterwards D 
died after having assigned all bis properties 
including this decree to certain trustees for the 
payment of his debts. The putni was then put 
to sale under Reg. VIIT of 1819 for non-payment 
of rent, and F, who was the executor to the 
estate* of bis deceased father who was dur- 
putnidar under 0, deposited the arrears for 
saving the dur-putni interest from the effect of 
the sale and obtained possession as mortgagee. 
The putnidari interest ie the putni was then sold 
in execution of a money decree and purchased 
by S. The trustees appointed by D took out 
execution and ihe putni was fixed for sale. F 
instituted regular suit for a declaration that the 
decree under execution was not a rent>decree 
and fora perpetual injunction upon the decree- 
holders not to execute the same against the 
* putni mahal. The suit was decreed by the first 
Court but dismissed by the High Court on the 8th 
April 1908. F applied for leave to appeal to tbe 
Privy Council which w^s granted on the 30tb 
June 1908 The trustees applied for the sale of 
the putni mahal and they impleaded C alone 
as judgxnent dehtor. The eate took place on 
.the 6th July 1909 and tbe property was pur- 
chased by F in his personal capacity. For 
setting afiide the sale, an application under 
8. 311, Ci% Pro Code, was made by S, as also 
by F as executor to the estate of bis deceased 
father. F also uiad^ an application in bis 
personal capacity under 8. 313, Civ. Pro. Code. 
The District Judge allowed these applications 
and set aside tbe sale. The judgment of the 
Privy Council was subsequently delivered on 
tbe 4th March 1914 and it was held that the 
suit instituted by F should have been decreed. 

HeW— That the fac^a were sufficient to attract 
the application of the doctrine of Us pendens 
and tbe act of the decree-holders in bringing 
about the sale could not prejudice F and make 
the judgment of the Privy Council nugatory 
(a). 

That, although C, tbe former 4 )utDidar, had 
no subsisting interest in the property, the 
decree- hold era having chosen to treat him alone 
as the judgment-debtor were bound to serve 
him with notice of the sale, tbvough they were 
not bound to issue notice on S, the purchaser of 
the putni interest, whose suit failed, whom 
they were not willing to treat as the legal re- 
presentative of G and against whom they did 
not want to execute the decree; * 


Civ. Pro. Code (1882)— (Confinued). 

That non-service of notice under 8. 2^8, Civ. 
Pro. Code, was not a mere irregularity and 
vitiated the sale (b). 

That the auction purchase of the putni was 
made by F^n his personal capacity and he was 
not debarred from applying under 8. 313, Civ. 
Pro. Code, for setting aside the sale. MoharaJ 
Bahadur Singh y. Surendra Naraln BIngh, 19 
OWN. 162. 

^D. Chatterjeb and Walmsdby, JJ. 

References :-(a) 29 B. 436 (1906), R, (6) 18 
C.W.N. 1068 (1914), F. 

(23) 8s. 263, 583. 610-Oiu. Pro. Cods (1908), 

8s 60. Hindu Law— Suretyship debt 

^ Decree against f ather — Partition between 
father and son — Execution against property 
in hands of son— Liability of son to pay iL 

The provision contained in S. 263 of the Code 
of Civil Procedure, 1882, as to enforoement of 
the decree against a surdty, applies also to ap* 
pellate decrees^ and the restitution of money 
paid to a surety can be ordered under $. 683 of 
the Code (a). 

A son is liable for the surety debt of his 
father only if they lived as members of a joint 
Hindu family, but if there was a partition even 
if made after the date of the order passed against 
the father as surety, the property obtained by 
the son on such partition cannot be proceeded 
against to enforce suoh liability (6). 

An order for restitution is tantamount to a 
decree (c). 

The property obtained by son on partition, 
with bis father cannot be said to be assets 
of the fathpr in (he bands of the son within the 
meaning of Ss. 60 and 52 of the Code of. Civil 
Prooedure (1908», so long as the father is living. 
Devaguptapu Xameswaramma y. Yadaddi 
Yenkatasubba Rao. 27 M.L.J. 112 » 24 Ind. 
Cas. 474« (19141 M W.N 742. 

WALLIS and Oldfield, jj, 

References :-{a) 13 M. 1. P.; 28 M. 377, P, 
(61 v4 M. 566, R. (c) 8 Ind. Cas 131; (1010) 
M.W.N. 565; 8 M LJ. 349 ; i M.L.T. 27f ; 18/ 
M.L.J. 599, F. ; 11 B. 37 ; 4 I.A. 247 (P.C.) = 3 
C. 198 = 1 C.L.R, 49; 5 0. 148 (P.C.) = 4 O.L.R. 
226 = 6 T.A. 88; 13 0. 21 (P.C 1 = 13 I.A. 1 ; 
28 B. 383 = 6 Bom. L R. 344, Disf. 

(24) S. 257 A, repeal of— Effect of repeal“*“ 
Execution of decree — Agreement to give time 
to judgment’ debtor — Evidence Act^ iSs. 91, 
92 — “ Any matter required by law to he 
reduced to the formof a document whether 
covers case of dwee-'Oral agreement be* 
tween decree holder and judgment debtor tp 
give time— Oral evidence, if odrmssible— 
Contract Act, 63. where applicable. 

The efiect of the repeal of B. 267- A of the Code 
of Civil Procedure of 1882, that is, of its non- 
prodtiobion in the new Code of 1908. is to 
make an agreement to give time to a judgment- 
debtor an agreement the legality of which must 
be tested like that of any other agreement ; 
other words, an agreement to give iime tc a 
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OiT. pro. Cads ( 1888 )— (Contwutfd). 

jadgmQnt>debt»or may now be eotered into be- 
tween the deoree-hoider and the judgment* 
debtor without the sanction of the Court, and 
eSeot may be given to such an agreement as to 
any other agreement, if valid in laW| Such an 
agreement to be valid must be ah 'agreement 
for QonBlderatiou, although its validity will not 
bo aSeot^ by the ciroumstanoe that the consi- 
deration is not reasonable or tbair it has not 
received the sanction of the Court. 

The expression any matter required by^aw 
to be reduced to the form of a document ^ in 
8. 93 of the Evidence Act, if read, as it must be 
read, along with the expression as between 
^e parties to any such instrument or their 
representatives in interest," cannot cover the 
case of a decree. Therefore, oral evidence may 
be admissiUe in proof of an alleged oral agree- 
ment between a decree-holder and a judgment- 
debtor to the efiect that, although only two 
years* time for payment was stipulated in a 
oompromisa between the parties, yet in reality 
no attempt would be made to execute the decree 
within twelve years. 

8. 63 of the Contract Act does not apply 
where the parties stand in the position of decree- 
holder and judgment-debtor, and not in that of 
promisor and promisee. Debendra Narain 
Sinha x. Bouriadra Mohan Sinha, 24 Ind. 
Cast 891. * 

MOOEERJEE and BEACHCROFT, JJ. 

(25) S. 267-d --DeereBt satisfaction of ‘—Agree- 
msnt to pay interest ^ on failure to pay an instal- 
ment, without the sanction of the Court is void 
— Void agreement if separable from the mam 
agreement dots not render the main agteement 
void— The Dtkkhan Agriculturists* Relief Act 
(XVII of 1879), S. 13 (b). Chatru Abaji Patil 
Y. Kondji ¥Uhal Patil, 15 Bom. L.R. 1X29» 
22 Ind. Oas. 284 » 38 B. 219. See Final Part, 
1913, Ool. 292. 

(26) 3 * Effect of substantial compliance 
with 8. 263. 

If the provisions of B. 263, Civ. Pro. Code 
(1882), are substantially complied with, the 
transfer of possession, iu the eye of the law, is 
oomplete, whether it is called symbolical pos- 
BessioQ, or not, and such delivery of possession 
wbnld have the effect of interrupting the judg* 
meat-d6btor*s adverse possession. The pos* 
setston of the judgment-debtor after such deli 
very oaa only be regarded as a fresh act of 
trespassigiving rise to a new cause of action. 
ObftQrtagh V. Ganpat, 10 N.L.R. 60^2^4 Ind. 
Oas. 860* 

MITTRA, A.J.O. 

References:— 96 B. 373, Diss,; 5 0. 684 ; 7 0. 
4181 24 CP. 716, B. 

(97)» 8a. 268, 216— Decree— Executim— At- 
tachment of debt - Garnishee claiming set‘ 
off— Set-off can be claimed (fy garnish ^ — 
Payment of Court-fees not necessary— The 
claim must be made within a year of the 
dimthwing of the garnishee's objection by 
* the escemfmg Court, 


Gly. Pro. Code (1888) '-(Continued). 

In execution of a decree against a judgment- 
debtor, Rs, 1,028,. which stood at his credit at 
the Chalisgaon shop of the defendants (garni- 
shees) ^ere attached by the plaintilS uoder 
S. 268 of the Oiv. Pro, Code of 1833. The de- 
fendants oonteuded that, although the Es. 694* 
were due by them to the judgment-debtor at 
their Ghahsggon shop, Bs. 676 were due to 
them by the judgment- debtor at their Papbora 
shop, and claimed a set-off. The Court, how- 
ever, ordered on the 4th September 1905 that 
the debt attached should be sold*. At the sale, 
the debt was purchased by the plaintiff, whg 
sued in 1908 to recover Bs. 594 from the 
defendants. The lower Court was of opini^ 
that the Chalisgaon and Pachora accounts 
being separate the defendants could not claim 
that the Pachora debt should be taken into 
account, for the plaintiff bad not made himself 
responsible for the juigmeut-debtor's debts 
having only purchased one of his assets.* The 
Court also held that 'the question of set-ofi 
could not be gone into unless on payment of 
Court-fees as on a oounter-olaim : — 

Held, (1) that, if a cross-debt were due to the 
defendants at the date of the attachment, it 
was obviously just that there should be a set- 
off in their favour ; 

(2) that the equity arising from the cross- 
debt could be set up by the defendants even in 
absenoe of payment of a Court-fee ; 

(3) that the defence of set-off was, however, i 
not open to the defendants after their failure 
to raise the attachment, as no suit bad been 
filed by them within a year from the 4th 
September 1906. Tayabali Gulam Husein y. 
Atmaram Sakharamvani, 16 Bom. L B. 520 
=-38 B. 631. 

SCOTT, c.J. and Batchelor, j. 

References : — 27 M. 67, F,\ 4 B. 323, Not F» 

(28) S. 278. See No. 27, stipra, 

(29) Bs. 278, 281— 'Claim petition dismissed 
for default— Beguiar Bui( if must be brought 
within a year. See LIMITATION ACT (1908), 
No. 66. 18C.W.N. 770. 

(30) 8s 278, 266— Two claim petitions — Joint 
order thereon -Construction— Attachment 
raised— Effect, 

Plaintiffs put in a olaimjpelition stating that 
the property attached was purchased by them 
prior to attachment. Another party^put in 
another petition claiming the property by 
survivorship. Both the petitions were heard 
together. The Court found that, previous to 
the attachment, the property bad by the law 
of survivorship passed oat o^ the ownership of 
the judgment-efebtor (then deceased), but that 
the plaintifid did not make out their claim to 
be ooDsidered as the bona fide purchasers of the 
property attached. The Court however passed 
one order directing that the attachment sought 
to be raised should be raised. 

Held that, though the Court expressed an 
opinion adverse to the grounds on which plaint- 
if *s then relied« and came to oooolnsioii that 
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^hose grouads were Dot well foaoded, that did 
oot make the plaintifie ** the party against 
whom an order was passed under Ss. 280» 381 
or 282, Oiv. Pro. Code,’' and the attaojiment 
having been raised, the plaintiffs were not bound 
fbset aside the order. Ponaka Balavami 
ReddI Y. Hazi Mahomed Abdul Aziz Badahah 
Sahib, 26 M.L J. 499. 

TYABJl and SPBNOEB, JJ. 

(31) 8. 281 See No. 29, supra. 

(32) Ss, 282* 2SS— Evidence Act, S> 44 — 
a Decree^Sale in execution — Sale subject to 

mortgage lien — Mortgagee suing on mortgage 

• ’^Defence that the mortgage was fraudulent 
— Limitation, 

The plaintiff was the mortgagee of certain 
property. Defendant No. 5 obtained a decree 
again t the mortgagor and applied to execute it 
by attachment and also of the mortgaged 
property. The plaintiff ibtervened in the pro- 
ceedings and put forward his mortgage lien. 
The Court, after hearing the parties, recognized 
the lien on the 6th March 1897. The lien was 
mentioned in the proolamation, and at the sale 
the property was knocked down to defendant 5. 
The plaintiff sued in 1907 to enforce his mort- 
gage. The defendant No. 5 contended that the 
mortgage was fraudulent. The lower Court 
dismissed the suit on the ground that the 
mortgage was fraudulent. The plaintiff ap- 
^pealed contending that the order dated 6th 
March 1897 was conclusive, not having been 
set aside in a suit hied within a year from its 
date. 

Beld^ reversing the decree and remanding 
issue, that the plaintiff's suit would bo barred 
if defendant No. 5 was aware of the fraudulent 
*Dature of the plaintiff’s mortgage transaction 
within a year of the date of the order of the 
6th of March 1697. 

B. 283 of the Civ. Pro. Code, 1882, can only 
contemplate a suit based upon facts known 
to the party against whom an order was 
passed under S. 282 within a year from the 
date of the order. If he was aware of the 
fraudulent nature of the mortgage, it was part 
of the cause of action he would have to allege 
in such a suit hied within a year ; if, however, 
be was not aware df the fraud, and became 
aware of it afterwards, he can, under S. 44, 
Evidenod Aot, assert the fraudulent nature of 
the plaintiff’s application and the oonsequent 
iuvaiidity of the order passed upon it many 
prooeediDg instituted by the plaintiff on the 
strength of such order. Chiinua Sadaehiv y. 
Bam Dayal Preyagdaz, 16 Boim L.R. 648. 

Scott, c. j- and Beaman, j. 

(3S) S. 288 — Couri-fee^Suit by claimnant 
under 8, 282 Civ, Pro, Code (1882) — Value 
of quantum of interest claimed. 

In suite under S. 283 of Oiv. Pro. Code, of 
1883, the test for the purposes of Court fees is 
what is tito value ol the guomium of interest 


Civ. Pro. Code (1882) — (Continued), , 

which the plaio tiff wishes to establish, ^ara^ 
yana Siogh v. Ayyasamy Reddi, (1914) M.W. 

N. 910. 

Kumarasami Sastri, j. 

References — 17 A. 69, F, 

(34) S. 283. Bee Nos. 5, 30, 32, supra, 

(35) S. Attachment — By two Courts — 

Sale by Court without jurisdiction^ ScU 
ting aside. 

Under the Oiv. Pro. Code (1882), an attach- 
ment not shown to have been released remained 
in force. 

Where property is attached by two Courts 
and a sale is bold in execution of the loWer 
Court’s attachment, by such Court the sale is 
liabe to be set aside, and a suit is oot necessary 
for that purpose. Petiiyakkal Yatakke 
Pureyil Mullahi v. Marakkai akath Aham- 
mad, (I9i4) M.W.N. 796. 

Ayling and HANNAY* JJ. 

(36) 8* 295 — Civil Rules of Practice, 1905-™’ 
R, '219, CL (6)—“ Realized ” meaning'-^ 
By application for execution or actual exe- 
cution. 

The decree-holder can proceed against money 
paid into Court by the judgment debtor oh ap- 
plication for execution. Though he cannot 
come striotly under r. 295, yet the money is 
realized within the meaning of r« 279, ol. (6) 
of the Civil Buies of Practice, 1905. Uthaml 
Chettiar V. Juthu Nagasawmi Iyer, (1914) 
M.W.N. 309 » 23 Ind. Cas. 241. 

BADASIVA Iyer and SPENCER, JJ. 

(37) S. 295. See LIMITATION ACT (1877), 
No. 16, 15 M.L.T. 62. 

(38) S. 311 — Distinction between S 311 and 

O. XXI, r. 90 of the new Code. See OlV. PRO, 
Code (1908), No. 364. 23 Ind. Cas. 839. 

(39; S. 311. See No. 22, supra, 

(40) 8. 313. See OlV, PRO. CODE (1908), 
No. 361, 21 Ind. Gas. 774. 

(41) S. 813. See No. 22, supra, 

(42) 8, 317 — “ Certified purchaser,'* whether 
includes his successor in Uile-^JudgmenUdebtor 
purchasing his own property m benami to defraud 
creditor— His suit for confirmation of possession 
— Defence by transftree of auction purchaser 
that plaintiff not entitled to relief as the de- 
frauded creditor— Whether defence available to 
him, Nisakar Das v» Bairagi SamalAO Ind. 
Gas. 909-19 C.L.J. 330. See Final Part, 
1913, Col. 295. 

(43) S. 332— Limifafion — Limitation Act in 
force at date of suit, applicable^ not that which 
came into force during pendency of suit — Limi- 
tation Act, 1877, Sch. II, Arts. 11, 12, 13/ 14 — 

Maula Baksh v. Bhabasundria Dasya, 19 lod. 
Oatf. 968« 19 C.L.J. 187. See Final Part, 
1913, Col. 296. 

(44) S, 336 — Claim disallowed -Order for 
joint possession — Claimant not emoted^ 
OlaimanVs right to sue for sole possesattfn^ 
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Whtire, in a petition un^ler 8. 335 of the Giv. 
Pro. Code, 1882, an order was passed for joint 
possession of the decree>holder with the claim' 
ant, such an order is final subject to the result 
of a suit by the claimant. Wnere the claimant 
continued in possession and was not evicted, 
the words of the section are wide enough to 
cover a suit by the claimant to establish his 
right to sole possession. Rangasurami Iyer v 
Sttbbaraya Iyer, (1914) M-W.N. 897. 
Oldfield and Tyabji, jj. • 

(45) Ss. 351, 357— Appeal against adjudica- 
tion order whether amounts to a step-in-aid of 
execution. See LIMITATION ACT' (1908). 
No. 159, 16 Bom. L.R. 612. 

(46) S. 357. See No. 45. supra> 

(47) S. 672. See No, 10, supra, 

(48) S. 373 — Withdrawal of suit with liberty 
to bring a fresh suit oi^ payment of costs — Pro- 
per order to be passed in such a case — Non- 
payment of costs — Subsequent suit whether 
barred. See WITHDRAWAL OF SUIT, No. 2, 
19 0.L.J. 629. 

(49) Ch. XXII, S. 375^A---Withdrawat of 
application lor execution with permission to 
bring fresh application— Not allowed. 

The provision of Oh. XXII of tke Code of O'vil 
Procedure (1S82 k which allowed withdrawal of 
suit with permission to bring a fresh sui^, did 
not apply to any application subsequent to Ibe 
decree and did not permit the withdrawal of 
an application for execution with permission to 
make a fresh application. Matapalat v. Beni 
Madho, 12 A L.J. 235-36 A. 172-22 Ind. 
Cas. 961. 

RICHARDS. C.J. and BANERJI, ,T. 

(50) S. 37b— Question whether a decree is 
agamstS. 376 and is erroueo7is, tn hf. raised 
in apueal and not m execution- Question of 
jurisdiction of Court how d tennmed — 
Decree passed without jurisdiction — Ques 
lion not to be raised in execution proceed- 
ings, 

A suit was brought in a Muiisifif’s Court to 
set aside a will as forgery. A decree was pass- 
ed in terms of a razinamab according to which 
plaintiff was to pay Rs. 2,750 to the defendants. 
Defendants applied to recover this amount by 
execution of that decree, and it was objected 
that th^ decree was passed without jurisdiction, 
as it went beyond the terms of S. 375, Civ. 
Pro Code, and it directed the payment of 
Rs. 2,760 which is beyond the pecuniary juris- 
diction of the Munsii’s Court. 

Held, that the question whether a decree is 
against the provisions of S. 375 of the aid Civ, 
Pro. bode, 1882, and is therefore erroneous, 
must be raised by way of appeal, and nothin 
execution prooeedings (a). 

As to the question whether the decree was 
passed without pecuniary jurisdiction, held, 
that the question of jurisdiction is determined 


Civ. Pro. Code (1882)*— (Continued), 

not by the relief awarded but by the valuation 
of the suit in acqprdaooe with the terms of the 
plaint (6). 

HelG also that, even if the decree was passed 
without jurisdiction, the question cannot he 
raised in execution proceedings* as the objec- 
tion (toes not> relate to the execution of the 
decree but affeci^s its subsistenoe and validity 
(cK Rat.iaswami Chetty v. Ratnammal, 15 
M.L.T. 416-27 M.L J. 388-24 Ind. Cas. 136. 
SaNKARAN NAIR and AYDING, JJ. 

References : - {a) 30 M. 421, R, (6) 26 M. 
543 ; 16 A. 286 ; 21 0. 650, R. (c) 9 M. 80; 22 

B. 475 ; 26 M. 31 ; 28 M. 84 ; 11 A. 314 ; 16»B. 
217 ; 17 A. 478 and 28 B. 378, R. 

(51) 8. 375. See No. 49, supra, 

(62) S‘ .424-~5«wf against the Secretary of 
State — Two months' notice— Suit for injunction 
also requires the notice. The Secret&ry of 
State for India in Counoil v. Kalekhan, (1912) 
M.W N. 786=23 M.L.J. 181 = 12 M L.T. 224* 
15 lud. Cas. 947 — 37 M. 113. See Final Part, 
1912, Col. 284. 

(53) 8s, 441, 443, — Guardian, compro^ 

mise by, without Court's leave— Leave by guar- 
dian to withdraw suit obtained in pursuance of 
agreement of compromise and without acquaint- 
ing Court with material facts — Suit to declare 
that minors not represented by guardian in suit 
not hound by decree— Specific Rdief Act, 8. 42 
— Suit to set aside withdrawal — Sights of 
parties upon compromise deiree being set aside, 
Kunwar Partab Singh v Bhabuti Singh, 17 

C. W.N 1165 = ^*913; M.W.N. 785 = 14 M L T. 
299 = 25 M.L J. 492-16 0.0. 247 = 18 O.LJ. 
384 = 15 Bom.L.R. 1001 = 36 A. 487 = 21 Ind. 
Cas. 288=11 A. L.J. 901 (P.C.). See Final 
Part, 1913, Col. 298. 

(54) S. 443- Guardian ad litem— Certificat- 
ed guardian — Absence of formal order ap- 
pointing guardian, whether fatal to suit — 
Hindu daughter, dtoree against — Direction 
thnt decretal amount be recovered from 
estate of father— Decree, whether personal 
or effectual against reversion. 

A Court is bound to appoint the certificated 
guardian of a minor defendant as guardian ad 
litem, unless for reasons tq be recorded it con- 
siders that for the minor’s welfare some one 
else should bo appointed. , 

The absence of a formal order appointing the 
certificated guardian to represent a minor 
defendant cannot be regarded as fatal to the 
suit, where the minor was effectually repre- 
sented by him in the suit with the tacit sano* 
tioD of the Court (a). 

Wbore, in a decree for money against a 
Hindu daughter, there was a distinct direction 
that the whole of the decretal amount should 
be recovered from the estate of ber father 
which was inherited by ber after his death. 

Held, that the daughter represented the estate 
and the deoree» against her was not merely a 
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personal decree but wae effectual against the 
reversioner (5). Janki Daa Mohabir Proaad, 
23 Ind. Oas. 240. 

COXB and OhATTERJBA, j.t. • 

. Beifrencef^T--{a) 30 Co 1021 «80 I.A. 182« 
7 O.W.N. 774«5 Bom. L.R. 822. Rel. (6) 6 G. 
L.J. 621, Beh * 

(55) S. 443. See Ho. 53, supra. 

(56) S. 462. See No. 53, supra. 

(57) 8 493— Temporary injunotion by one 
^ourt— Transfer of suit to another Court after 

iDjuDctioQ — Breach of io junction after transfer 
«^r Jurisdiction of latter Court to punish for con- 
tempt. See OIV. PBO, Code (iy08), No. 431, 
18 O.W.N. 470. 

(68) S. 503—Powera under— Receiver whe- 
ther can bring and defend suits— Suit against 
Beoeij^er without leave of Court whether main- 
tainable. See REGBIVEB, No. 1, 19 C. L. J. 
191. 

(69) S. 503— Receiver when may be appoint- 
ed. See REOBIVBR, No. 7, (1914) M W N. 771. 

(60) S 582- A. Bee APPEAL (GENERAL). 
No. 3, 21 Ind. Cas. 866. 

(61) 8. 683, See No. 23, supra, 

(62) Ss. 584, 585— Jurisdiction of High 
Court to set aside concurrent findings of lower 
Courts — Interference of Privy Council. See 
ACT VIII OF 1865 (MADRAS RENT RECO- 
VERY), No. 4. (1914) M.W.N. 695. 

(63) S. 585. See No. 62, supra, 

(64) S, 602 — Surety for costs of Privy Council 
Appeal — Decree lor costs in Prtvy Council 
if may be executed against vropertie^ charged 

• by surely— Personal exfcutiui- Civ, Pro. 
Code (1908), 0 XXXIV, r. U— Transfer 
of Property Act, Ss. 67, 99. 

Under 8. 146 of the Civ. Pro. Code, a party 
who has obtained a decree for costs in Privy 
Council can proceed by application to realize 
the amount of costs decreed against the surety 
(for the judgment debtor) personally, but not 
against the property which he bad charged 
under 8. 602 of the old Civ. Pro. Code. 

Even under O. XXXIV, r. 14, of the Civ. 
Pro. Code, which has replaced S. 99 of the 
Transfer of Property Act, the properties charged 
cannot 6e sold except by instituting a mortg- 
age suit, Mttsstt. Chandrabati v. Madho 
Protad. 19 C.W N. 178. 

D, Chatterjbb and Walmslby, jj. 

(65) S. 610. See No. 23, supra, 

(66) S. 622 — Sub'di visional officer exercising 
jurisdiction under Sontbal Parganas Act — 
Revision. See ACT XXXVIII OP 1855(SON* 
THAL PARGANAS), No. 3, 19 C.L.J. 292. 

(67) Ss 629. 650— Review— - Appeal against 
final decree — Propriety of order granting review 
to be challenged, on what grounds— Or <mtir>g of 
review^Whether whole case open* for decision. 


Civ. Pro. Cade (1882) — {Concluded). '• 

Sadar ud-dln V. Ekram-iid-dlii. 20 Ind. Cas. 
670=18 C.W. N. 22 = 19 C.L J, 225. See Pinal 
Part. 1913, Col. 802, 

(68) 8. 630. See No. 67, supra. 

Civ. Pro. Code (1908). 

(1) The Code of 1908 would not revive a 
right already barred before its passing. See 
Limitation act, 1877, No. 29, 16 Bom. L.R. 

885. 

• 

(2) 8. '2— Decree— Order directing abatement 
of suit — Appeal — Court of first appeal 
entertaining an appeal in non- appealable 
case — Practice— Second appeal. 

An order directing the abatement of suit is 
not a decree within the meaning of that term 
as defined in the Code of Civil Procedure and 
no appeal lies against (sUch an order declaring a 
suit to have abated (a). 

Where Court of fir^t appeal entertains an 
appeal in a case in which no appeal lies^ the 
Court in second appeal can interfere with the 
order passed by such Court (6). Walayat 
Husain v. Ranrilal. 12 A. L.J. 1113. 

SUND.\R LAL. J. 

References .—(a) 17 A. 172, F, (6) 13 A. 
675, F. 

M 

(3) S, 2.— Order refusing grant of Letters of 
Administration with will annexed— Decree — 
Appeal — Court-fee. Sfe ACT X OP 1865 (SUC- 
CESSION), No. 15, 22 Ind. Cas. 99. 

(3-a) S. 2. See No, 137, infra. 

(4) Ss. 2, 47. 144, 151 — Decree— Sale in 
execution, set ande on aaount of fraud 
belw. en auct ten- purchaser and deci ee-holder 
— Fraud — Atuse of the process of the Court 
— Appheation to (xetu'inq Court by judg 
merit de btor for me ne profits, if maintain- 
able — Compensation. 

When a sale in execution of a decree was set 
aside on account of fraud between the decree- 
holder and the auction- purchaser : 

Held, that, on an application by the judg- 
ment-debtor to t he executing Court for mesne 
preffrg from the aucticn-purchaser during the 
period the latter was in possession, the Court 
has jurisdiction, under S 161 of the Civ. Pro. 
Code, to grant the application, as the auction- 
purchaser is guilty of an abuse of the process of 
the Court, and to order compensation instead 
of mesne profits as the use of the latter term is 
incorrect (a). 

Obiter dictum The case does not fall within 
the terms of S. 144 of the Civ. Pro. Code, inas- 
much as what is set aside is the sKle itself, 
which is not a decree but a mere transier 
of property. Ainirannessa Chowdhupain y. 
Rrimannessa Chowdhurain, 22 Ind. Cas. 839 
= C.W.N, 1299. 

IMAM and Chapman, jj. 

References: — 14 Ind. Cas. 456 = 15 C.L.J. 
187. Fol,\ 16 Ind. Oaa, 969 = 15 O.Ii.J, 
83,3. 
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(6) ‘Ss. 2, 47, O. XX. r. U—Oudk Laws Act 
(XVIII 0/^ 1976), 5. l5--’Ord0r di&mming 
pre emption suit for non-payment of pur- 
chase money within timet whe ther appealable 
as decree — Non payment of purchase- mont^y 
within timet whether relates to execution of 
decree. 

A decree, in bo tnr as it declares that, in de» 
fault of payment of the amount specified there- 
in within a specified period, the suit shall sjand 
dismissed with costs, becomos a decree for dis- 
missal on the happening o' such default and 
is appealable as aaoh. 

The question whether a pre-emptor has paid 
the amount fixed by a pre-emption decree with- 
^ in time or not is a matter afieoting the opera- 
tion of the decree and strictly does not relate 
to its execution within the meaning of S. 47 of 
the Civ. Pro. Oode (a). Bharath Singh v. 
Dharani Singh. 21 Ind. Caa. 193^17 0.0. 14. 
Kanhaiya LAIi, a.j.O. 

Beferences :-^{a) A.W.N. (1888) 4; 38 P.R- 
1898 ; 4 A. 420- A.W.N. (1882) 91 and 11 O C. 
144. JR. 

(6) 8s 2, 47. 0. XXXIV, r. 6--Mortgage 
decree— Foreclosure — Foreclosed property^ 
included in earlier mortgage of other pro- 
perties — Apolication for exclusion of fore- 
closed j^operty from sale under prior mort- 
gage decree -Appeal — Ss- 62. 66, 81, 

Transfer of Property AcL 

Thirteen properties were mortgaged by the 
judgment-debtor (appellant) to the decree-holder 
(Ist respondent) on 29- 6- 1905. The Ist respond- 
ent sued upon bis mortgage on 4 12-1908 and 
on 22-4-1909 the usual mortgage decree was 
made therein for payment or in default for sale 
of the mortgage properties. On 24-6 1909. 
appellant mortgaged iproperty No. 11) one of 
the 13 properties, by conditional sale to the 
other respondents. These respondents sued 
upon their mortgage, foreclosed the mortgage 
and entered into possession of property No. 11 
The Ist respondent having obtained in the 
execution department an order for the sale of 
the properties mortgaged to him, the other 
respondents (subsequent mortgagees) applied 
that the properties, other than No. 11, should 
be sold first and that No. 11 should be sold last. 
Held that the subsequent mortgagees were 
bound by the decree made iu the suit brought 
by the Ist respondent, and they were, therefore, 
as regatds property No. 11, the representatives 
of the mortgagor judgment-debtor within the 
meaning of S. 47, Oiv. Pro. Code, and were at 
liberty to come in under 8. 47 and apply as they 
did (a). 

Held also that the order made at the instance 
of t^e subsequent mortgagees, who were not 
parties to the suit of the prior mortgagee, oan- 
liot ba regarded merely as an order ufiderx. 5 
of O. XXXIV, but falls within '8, 47, CiV. Pro. 
Code, and amounts to a decree an^ is appeal- 
able, 

. Seldt farther, that Courts have power, in 
appropriate oireumstanoes, to make saoh cider 


Giv. Pro. Code (1908)— {Oo^inued), 

under Ss. 66 and 11 of the Transfer of Property 
Act. (6). Tara ,rPrasaiiDm Bose y. Nimoni 
Khan, 41 G. 416. 

RfCHARDSON and NBWBOULD, JJ. 

References :-^(a) 24 0. 62, Jt, (6) 81 Mi 
419, D. 

(7) bs. 2, &7, 0. XX, r, 12^Declaration of 
title and recover y of possession ^ suit for-^ 
Mesne-profitst ascertainment of— Appeal--^ 
Reynand - Decision with regard to posses- 
sion, whether a preliminary decree^ 

Plaintifi brought a suit for recovery of poS- 
session of certain property on declaration of 
bis tiile thereto, and for mesne profits. 3!he 
Court of first instance granted the plaintifi a 
decree for possession declaring his title, and 
disallowed his claim for mesne profits, and 
also a portion of the costs incurred by him. 
On appeal by the defendants, the Lower«Appel • 
late Court dismissed the appeal, and allowed 
the cross appeal by the plaintifi to the extent 
that the latter was entitled to mesne profits, 
and remanded the case to the Court of first 
instance for asoertaiument of mesne profits. 
The mesne profits being ascertained, the objec- 
tions of the parties to the findings of the Court 
of first instance as regards the same were heard 
by the Lower Appellate Court, and a decree was 
passed to the efiect that the plaintiff would get 
the ascertained amount in addition to the 
decree granted to him by the Court of first 
instance and upheld by the appellate Court on 
the previous occasion. Upon a second appeal 
being referred to the High Court by the defend- 
ants ; 

Held, that the appeal as regards the ques- 
tion whether the plaintiff was entitled to 
recovery of possession was barred, inasmooh aa. 
the decision with regard to possession was a 
preliminary decree within the meaning of B. 2 
of the Code of Civil Procedure, and it was 
finally determined and decided between the 
parties by the Lower Appellate Court on the 
previous occasion. Kumud Lai Roy Ghowdhry 
y. Raroani Mohon Roy, 19C.L.J. 846. 

COXE and Roy, JJ. 

(8) 8s. 2, 97, 0. XXVI, r. 11— Preliminary 
decree— Appeal — Findings in an account 
suit— Final decree peLSied after completion 
of accounts — Practice. 

In a suit for account under the prot'isions of 
the Dekkhan Agriculturists’ Relief Act, the 
trial Judge investigated certain questions of 
fact in issue between the parties with reference 
to the amounts due in respect of different 
mortgages anfi different plots of land, and 
referred the making up of the final mortgage 
account to a Commissioner. The Commiesiooer 
having made his report, and neither party 
objecting, the trial Judge passed a decree. The 
defendant appealed against the decree ; but the 
Lower Appellate Court rejected the appeal on the 
ground that the instructions recorded by the 
Judge for the benefit of the Commissioner At 
the time of th6 issue of oammission c^stituted 
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a preliminacy decree » and that no appeal 
having been preferred from^ the same the 
preseat appeal was barred. The defendant 
having appealed <• 

• Held^ that t^iere was no preliminary deoree 
in the case from which an appeal could be 
preferred ; for no deoree was passed upen the 
merits ; but what was decided at the time of 
the issue of the commission was not any 
general question of right, but merely a number 
of different points in dispute upon the merits 
of the case between the parties. Narayan 
C^lkpishna Kulkarni v. Gopal Jiv Ohadi. 16 
Bom. L.R. 206>«38 B> 892 — 23 ind. Oas. 889. 
BOOTT, C.J., and BATCHELOR, J. 

Reference : — 12 Bom. L R. 762, Expl, 

(9) 5s. 2, 104, liS---Pre-£mption decree fix- 
ing time for payment — Exte^ision *of time — 
Appeal^lJecree or order. Suranjan Singh v. 
Rambahal Lai, 11 A.L.Ji 950=^35 A. d82==21 
Ind. Cas. 585 (F. B.). See Final Part. 1913. 
Ool. 306. 

(10) 5.2, cl. (2) — Decree--’ Preliminary issues ^ 
decision on — Decree, whether includes such a 
decision— Appeal. Shib Sharan Sha v. Janaki 
Nath Dey, 18 C. L. J. 78-= 21 Ind. Oas. 387. 
See Final Part, 1913, Col. 303. 

(11) 5s. 2 (2). 47, 96— Order by High Court 
for removal of attachment pending appeal on 
furnishing security — Ofder by lower Court 
accepting such security if appealable, Saras- 

watl Barmania y. Moti Barmonya, 17 O.W.N. 
1240 = 20 Ind. Oas. 72 = 41 G. 160. Bee Final 
Part, 1913, Ool. 304. 

(12) 5s. 2 (2), 47, 144 — Application for resti- 
tution— Decision of question of limitation — 
Whether a “ decree '"—Appeal. Ram Chand y. 
Sham Parahad. 110 P. R. 1913 = 117 P.L.R. 
1914 = 22 Ind. Gas. 851. See Final Part, 1913, 
Col. 805. 

(13) 5s. 2 (2), 96, 91 —Partition— Preliminary 
decree— Appeal— Pinal d*!cr€e—No appeal 
against it— No bar to the hearing of appeal 
against preliminary decree. 

In a partition suit a pieliminary deoree was 
made and an appeal was preferred against it. 
Ponding the decision of that appeal a final 
deoree was also passed. No appeal, however, 
was preferred against the hoal decree. 

Held that the fact that there was no appeal 
against the final decree was no bar to the 
hearing of the appeal against the preliminary 
deoree. 

Beld also that, when the preliminary deoree 
was set aside on appeal, the final deoree wbiob 
was based upon it fell to the ground. Kanhaya 
LalY. TirbenI Sahai, UA.L.J. 876 = 36 A. 
532=24 Ind. Gas. 827 (F.B.). 

RICHARDS, C.J., TUDBALLand CHAMIBR, 
JJ. 

References 84 A. 493 ; 37 M. 29; 18 O.L.J. 
228, R.; 32 A. 225 ; 18 O.L J. 821, Not F. 

19 


Civ. Pro. Code (1908)— (Oonfinurd). • 

(U) 8. 2 (2), O. XX, rr. 12 to IS— 

Decree— Preliminary ctnd final decree^ 

‘ Matter in controversy in the suit '—Issues 
in bar, trial of — Issues relating to reliefs 
claimed, undecided— Omission of Court to 
embody decision in formal expression* 

Where the trial Court first took up the issues 
in bar, decided them against the defendant, 
directed the investigation of the issues on the 
merits later on : 

Held, that the order deciding the issues in bar 
was not an adjudication determining the rights 
of the parties with regard to the matters 
in oontroveray and was oonsequently not a preli- 
minary deoree within the meaning of B. 2 (2) 
of the Code, hence no appeal lay against the 
order. 

The expression “matter in controversy in the 
suit’* in the definition of * Decree ’ in B. 2 (2) 
of the Code refers to the^ subject-matter of the 
litigation (a). 

There can be only one preliminary deoree in 
a suit to be followed by one final decree. The 
cases where the legislature contemplated the 
preparation of a preliminary decree are specified 
Jn rr, 12 to 18 of O. XX of the Code (6). 

A preliminary decree ascertains what is to be 
done, while the final decree states the result 
aohieved by means of the preliminary deoree. 

If a decision is in reality a preliminary deoree, 
a mere omission on the part of the Court to 
embody its efieot in a formal expression will not 
negative the right of tbe party afieoted to prefer 
an appeal. Kamini Debi v. Promotho Hath 
Mookerjee, 20 C LJ. 476. 

Mookerjee and BEACHCROFT, JJ. 

References :—(a) 37 B. 60, Diss, (6) 35 A. 
159; 7 W.R.222, R. 

(15) 5. 2, cl. 11— Legal representative — 
Qrove-holder and tenant dying without 
heirs — House and grove escheating to 
zemindar— Zemindar’s liability for decree 
against grove-holder and tenant — Execution 
of decree* 

The judgment-debtor was a grove-holder and 
tenant possessing a dwelling house in the ahadi. 
On his death without heirs tbe grove and the 
house escheated under the village custom to 
the zemindar* The decree-holder sought to 
execute the decree against the zemindar by 
joining him in the proceedings as tho legal 
representative of the judgment-debtor : 

Held, that the zemindar was not the legal 
representative of the judgment-debtor. Chlranji 
Cial Y. Biswa Nath, 23 Ind. Oas. 969.^ 
SUBONADIERE, A.J.C. 

References: — 3 Ind. Cas. 519 = 12 O.C. 197 ; 
8 M.LA. 500=2 W.R. P.C. 59 = 19 Eng. Rep. 
620, •D. 

(16) 5. 2 (11)— Intermeddling with part of 
deceased's estate— Intermeddler whether a ^*legal 
representative "—Wrongful conversion of 
petty— Person in possession not producit^ 
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Civ#»Pro. C«Hl6 (1908)— (Oon/i«w«eZ|. 

— Prisumpeion. MuiBaminart Davopadl v. 
Myatumiiial Sada Kaur, 116 P.B. 1918 » 39 
P.D.E. 1914^22 Ind. Oas. 242. See Final 
Fartr 1918, Oot. 805. 

(16-4) S. 2 (16). Bee No. 218, infra* 

{16-&) S. 4. See No. 144, infra. 

(17) 8. 9— Monastery land — Dispute con- 
oeumog. Bee BUDDHIST LAW (GIFT), No. 1, 
U.B.R. (1913), 3rd Qr., 183. , 

(IB) 8t 10 '-Its inapplicability, 

Heldt tha% S. 10 of the Code does not apply 
where the previously instituted suit is pending 
in a Court not competent to try it. Jahangir 
Biagh n. Hira, 157 P.W.R. 1914 = 283 P.L.R. 
1914. 

Rattiqan, j. 

(19) 8. 10 and O. X^III, r. 1— Withdrawal of 
suit with liberty to bring fresh suit on payment 
of costs— Proper order to be passed in such a 
case— Non-payment of costs— Subsequent suit 
whether barred. See WITHDRaWad OP SUIT, 
No. 2, 19C.L.J. 529. 

(20) S. 11— Code of Civil Procedure (1882)^ 
Ss. 102 and \0^— Dismissal of suit for de- 
fault— Subsequent suit on difftrent cause of 
action— Btcs judicata. 

The present suit was by a co sharer against 
another for arrears of rent. The defence was 
that the land was held by the defendant as sir 
and not as a tenancy. In a previous suit between 
the parties, for arrears of rent with respect to 
the same land but for a difierent period of time 
the same defence was set up as in the present 
case. That case, however, was dismissed as the 
plaintifi did not appear on the day of the hear- 
ing. The defendants in the present case con- 
tended that the dismissal of the former suit 
operated as res judicata, Hdd* that the dis- 
missal of the former suit for default of appear- 
ance on the pari of the plaintiff could not bo 
regarded as involving a finding in favour of the 
defendant on the quest ' of facts raised by him 
and could not operate as res judicata ; nor 
ooqld it prevent the plaintiff from maintaining 
the present suit lor arrears of rent for a period 
subsequent to the former suit and based on a 
diHereut cause of action. Bindrabun v. Moti, 
12 A.L.J. 53 = 22 Ind. Oas. 820. 

PiOaOTT, J. 

Reference ;-16 0. 98 (P.C.), TP. 

(21) S. 11— Res judicata— P/ea of res judi- 
cata taken for the first time at luaring of 
second appeal, 

A nlea of res judicata can be taken*foc the 
ficst iinie at the bearing of a second appeal, 
althotigh It was not taken in the memorandum 
of appeal# Chhadami Lai y. Bhyaipa Bharan, 
22 Ind. Oas. 12. 

rapxqijb.j. 

A. 69 = A.W.N. (1831) 116, F, 


Civ. Pro. Godo (1908)— (Canfinned). 

(22) 8, 11 — Res judicata. 

Where, in a B«it on a subsequent morfgage 
bond, a prior mortgagee was made a party and 
the j^aintiff prayed for an account as to the 
amount due to the prior mortgagee, but the 
Court on the failure of the prior mortgagee to 
appectf passed an ex parte decree, but no order 
was passed as to plaintiff’s prayer for account 
as against the prior mortgagee : 

IIM, that the Court in passing this decree 
never intended to say that thu absence of the 
prior mortgagee from the trial caused the 
mortgage security of the plaintiff to overriae 
the prior security which was held by the p^por 
mortgagee. Mohiruddln Mondal v. Srlmatl 
Indra Kumari Dasi, 18 C-W.N. 1018 = 24 Ind. 
Gas. 42. 

FLETCHER and RICHARDSON, JJ. 

Reference : — (a) 36 A. Ill, P. 

(23) S. 11-" Res judicata— Previous suit by 
two pirsons in respect of public right— Sub- 
sequent suit by nine personSf barred Title, 

Two persons representing tbemsolvea asmem- 
bers of the Mohammedan community brought 
a suit for declaration that certain property was 
waqf property and that one of them was the 
Mutiawalli, The suit failed. In a subisequ^nt 
suit by certain other Mohammedans for a decla- 
ration that a part of the same property was 
loaqft held that, where persons litigate bona fide 
in respect of a public right claimed in common 
for themselves and others, other members of 
the community interested in and claiming that 
public right must be deemed to be persons 
claiming under them, and any subsequent suit 
in respect of that public right is barred by the 
principle of res judicata, Mahamtuad Amir v. 
Sumirta Kuar, L2 A.L.J. 613=36 A. 424 = 24 
Ind. Oas 97. 

Richards, c.j., and Banerji, j. 

(24) 8. 11— Res judicata— Sail dismissed for 
default. 

A judgment dismissinl; a suit for profits for 
default of appearance, which does nol. decide any 
question directly and substantially raised be- 
tween the parties, cannot operate as res judicata 
in a subsequent suit between the same parties, 
Lachrni Marain Singh y. Dhonda Singh, 12 
A.L.J. 911 = 21 Ind. Oas^lSO. 

Knox, j. 

References 2b A. 194; 23 A. 462; 10 M. 
272, D, 

(25) S, 11— Suit between plaintiff's vendor 
and another for mesne profits— Land sold 
pending the suit— Title to the land decided 
therein against the vendor— Subsequent suit 
by plaintiff against that other person for 
recovery of the land — Whether res judicata 
— ApplicabUity gf S, 52, Tr, P, Aot^ to 
moveables. 

The immoveable property in dispute in this 
suit was alienated to the present plaintifi, pend- 
ing a suit about its mesne profits bstweeo his 
vendor and the present 2nd defoudan t. That 
suit was dismissed, it having been held that the 
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Glir. Pro. Cede (1908) --(Continuei:?). 

pereon in posseB^ion ftbe present 2nd defend- 
ant) had title to the lands and was not liable 
to account for its profits to tfie then pUintifi 
(vendor). The present plaintifi now sqed to 
recover possession of the same land. Eeli, the 
tfiile to the property was directly in question in 
the prior suit and the decision therein is res 
judicata against the present plafhtifi add in 
favour of the 2nd defendant (a). 

Per Sadasiva Aiyer^ J — The fact that S. 52 
of the Transfer qf Property Act relates only to 
immoveable property should not make us blind 
to* the consideration that the legal principle 
underlying it might appropriately be applied to 
moveables also, in oases where the alienee of 
the moveables is proved to have bad notice of 
the pending litigation at the time of the aliena- 
tion. Talari Kovall Nagadu v. Yiswanathan 
Pedda Govindappa, 16 M.L T. 158, 
SApASIVA Aiybr and Tyabji, jj. 

References :--{a) 189, D. ; 15 A. 108; 

(1894) 3 Oh. 483 ; (1834) 1 Ad, & E. 783 ; (1871) 
L. K. 6 C. P. 584, R. 

(26) S. 11— Res judicata— Findita <70/ a lower 
Court objected to in appeal but not disposed 
of by the Appellate Court-- Whether such a 
finding is final, 

Vl^here an appeal is preferred against the 
finding of an issue but the Appellate Court had 
uot decided finally on that point as the appeal 
was disposed of on other points, it cannot be 
held that the finding of the Lower Appellate 
Court is final and the decision oar not operate as 
res judicata, Nga Ti v. Ng« Pan, 7 Bur. L. 
T. 249. 

SHAW, J. C. 

(27) S, 1 1 — Res judicata — Plaintiffs not rcpre- 
. sented in the former suit as mincf s— One of 

the plaintiffs a pro laxme. party to the former 
suit — Second suit not barred as res judicata. 

The plaintifis sued to recover oeitain property 
alleging that it was their ancestral family pro- 
perty. There was a previous litigation for the 
purpose. In the first suit, two of the plaintiffs 
who Were minors were not parties and were not 
adequately represented by their father who was 
a plaintifi therei whilst the third plaintifi was 
merely a pro forma defendant. That suit was 
decided against t^he then plaintiffs. The defend- 
ant contended that th'6 second suit was barred 
by res judicata, 

Beldt (1) that the two minor plaintiffs were 
at liberty to proceed with the present litigation, 
for it was impossible to say that they, who were 
not parties to the former suit and not adequately 
represented at the trial, were bound by its 
result ; 

(2) that the third plaintifi also was not hound 
by the result of the former suit to which be was 
a pro forma defendant, andthe decree, speaking 
generally, appeared to have been in bis favour 
as one of the defendants. Sundra Bhan Bhetye 
V. Sakhavam Gopalshet Gandhi. 16 Bom. L. 
R. 616. 

Bbaman and Heaton, jj. « 


Civ. Pro. Code (l908)-^(Confiftued). ^ 

(28) 8, 11— Res judicata— Dimissal of pre- 
vious suit for default of plaintiff and in 
defendant's ahsewce— Benamidar— Kohala 
from benamidar, if necessary to compkU 
title of teal purchaser. 

When a suit is dismissed for default 0! both 
parties the decree does not operate as res judi- 
cata (a). 


A real purchaser of immoveable property does 
not require to have a conveyance of title from 
his bdnamidar in order to enable him to sue for 
possession, BriJ Nandan Singh v. Kailash 
Tewary, 24 Ind. Cas. 17. 


D. CHATTERJBB and MULLIOK, JJ. 
References:— ta) 10 C.W.N. 40, 31 0. 

428; 14 Ind. Cas. 496«39C. 627*16 C.L.J. 
411-U ML.T. 265 = (1912)M.W.N. 367 -9 
A.L.J. 832 = 14 Bom L.R. 280*16 C.W.N. 605 
-22M.L.J. 668; 16 Ind. Cas. 8-I6 A.L.J. 
244 = 34 A. 599, Distd. 

* 

(29) S. 11 — Res judicata — Universal applica- 
tion — Matters substantial though not formaBy 
in issue— Whether governed by the principle* 
See Madras Act XXVIII op i860 (SUBVEYg 
AND BOUNDARIES), No. 1, 27 M.L J. 629. 


^ (30) S. 11 — Suit for declaration by landholder 
that lease granted by his agent was without 
authority— Jurisdiction of Civil or> Revenue 
Court — Prior cfecision in Revenue Court— 
Whether res judicata. See AOT II OP 1901 
(AGRA TENANCY), No. 9, 23 Ind. Cas. 706. 


(31) B. 11 — Order of Revenue Officer dealing 
with partition applications — Finality — Res 
judicata. See ACT XVII OF 1887 (PUNJAB 
Land Revenue), No. l, 6 P.R. 1914 (Rev.). 

(32) S. 11— Probate proceeding— Refusal of 
probate— Suit— Res judicata. See EVIDENCE 
ACT, No. 27, 16 Bom. L. R. 6. 


(33) 8. 11 — Decision when operates as ns 
judicata between co defendants, See HINDU 
Law (Succession), No. 2, 16 Bom. L.R. 283. 


(34) B. 11 — Res judicata between co-delend- 
ants. See HINDU Law (WIDOW), No, 22. 
24 Ind. Cas. 84. 

(36) S. 11— Withdrawal of suit with permis- 
sion to file fresh suit— Fresh suit instituted — 
Flea of res judicata oannot be raised. See 
Mortgage (Redemption), No. lo, 22 Xnd. 
Cas. 918. 


(36) 8. 11 — Whole body of Pana suing \;thole 
body of another Pana— Difficulty in identifying 
predecessors of each and all parties in'*aubse^ 
quent suit immaterial — Presumption of fbrmet 
suit being inter partes. See RES JupiOATA, 
No. 6, 19 P.W.R. 1914. 

(37) S. 11. See Res JudiCata, No. 9, 18 
C.W.N. 388. 

(SS) 8. 11, Expl, 1— Res judicata— PeT/e of 
res judicata, whether applicable to all stages 
%f suit — Landlord and tenarU^Sujd for rent 
’^Defence of eviction and come guem suspen- 
sion of rent — Previous suit by tenant against 
landlord for possession of land as inmuded 
within tfimnaif^Msmssal 'of suit, * 


# 


■I!-: 
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OIt ^ Pro. Cofle (1908) —{Cmtinutd) . 

II tjiie Bam« question is in controversy between 
the same parties in two distinct litigations ins- 
tituted one after the oiber» but simultaneously 
pending the final decision in the latter suit if 
given earlieri operates as res judicata in the 
earlier suit whose final stage is reached later. 

The rule of res judicata is applicable to all the 
stages of a suit till it is finally terminated and 
is not confined to Courts of first instance (a). 

It cannot be laid down as a comprehensive 
rule of law that, because a tenant has failed in 
a suit for recovery of possession of certain lands 
alleged to be comprised in his holding as against 
his landlord, the defence of eviction and conse- 
quent suspension of rent is not available to him 
in a suit for rent. 

But where the tenant specified certain lands in 
the plaint in a title suit against his landlord 
and asserted that those lands were inoluded in 
his tenancy, and the claim was negatived : 

Held, that this wa^ a determination that the 
title of the tenant to the lands specified was not 
proved, and that, consequently, in any other 
litigation between the same parties, it would not 
be open to the tenant to plead that the lands 
described in the plaint of the former suit were 
inoluded within her tenancy. Midnapore 
Zemindary Co., Ld, y. Nitaya Kali Dasi, 24 
Ind. Gas. 243. r 

Mookbrjeb and beachcroft. jj. 

References: — (a) 11 A. 148, F,; 16 0. 233, 
N.F. 

(89) 8, 11, Expl. IV — Plaint in former suit 
claimed no relief against certain properties 
— Defendant interested in those properties 
did not appear--- Subsequently plaint allowed 
to be amended so as to include those proper- 
ties — No notice of amendment given to that 
defendant’— Roe judicata. 

Plaintiffs sued to enforce an annual charge 
against several persons and several properties. 
Two properties! K and G, which were owned by 
one of the defendants, A.H. were not included 
in the suit. A.H. was served with notice of the 
suit but be did not appear. At a late stage of 
the suit, plaintiffs applied for amendment of 
the plaint so as to include K and G in their 
claim. This was allowed, but no notice thereof 
was given to A.H. A decree under S. 83 of the 
Transfer of Property Act was passed as against 
the properties including K and G. Before the 
final decree under S. 89 was passed, A.H, re- 
oeivedtnotioe of the preliminary decree under 
S, 88* He raised no objection to the passing of 
the final decree. In a subsequent suit to enforce 
the charge, for certain other years, A.H. raised 
the plea that R and G were not liable under the 
charge at all. Heldt that he was not entitled 
to raise this plea as it was barred by ^ rule of 
res fjudicaia. Muhammad Abdul £tamid y, 
HedayatanaliBa fiibf, 12A.L.J. 751. 
TtgpALL. J. . * 

( 40 ) IV— Ex parte decree— Pleas 

raised in subsequent suit barred — Court 

, Pees Act^rlnstalmeHt decree — Appeal-^ 

Oouri^St koto to be calculated. 


Giy. Pro. Code (f908)— (Oonfinued), 

Plaintiff sued defendant under the terms of a 
bond for interest and compound interest. 
Defendant did 'not ap]^ar and an ex parte 
decree was passed against him, disallowing, 
however, the compound interest. ^ 

Subsequently plaintiff brouglit a suit on the 
6ame»bond for the principal and for interest 
and compound interest for the period beginning 
from institution of the former suit. Defendant 
pleaded undue infiuenoe, weakness of intellect, 
and want of consideration, and that interest 
was extortionate : 

€■ 

Held, that the decision in the former suit 
barred the pleas of the defendant as to undue 
infiuenoe, weakness of intellect, etc., except 
the plea as to compound interest not being 
claimable. The decision in the former suit, 
being in favour of the defendant on the point of 
compound interest, operated as a bar to the 
plaintiff and must be adhered to. ^ 

In an appeal by the deoree-holder from a 
decree for money fixing instalments. Court-fees 
must be paid on the difference between the 
amount claimed in appeal and the amount 
decreed, and also on the difierenoe to the appel- 
lant between getting bis money on the date cf 
the decree under appeal and getting it by 
instalments as ordered. Lala Govind Lsbl v. 
RaoBaldeo Singh, 226 P L.B. 1914«i28 P. 
W.R. 1914 = 24 Ind, Cas* 931. 

JOHNSTONE and CHEVIS, jj. 

(41) iS. 11, ExpU IV— Suit for rent — Former 
suit for prior Faslis— Subsequent one fer later 
Fasli — Questions as to terms of patta being pro- 
per and as to extent of jeroyiti Zand— Res 
judicata — Principles, Bomraidi Bay y an 
Naidu y. Bommidi Suryanarayana, 12 M.L. 
T. 600-23 M.L J. 643 = (191S) M.W.N. 1»17 
Ind.Cas. 445 = 37 M, 70 (F.B.). See Final Part, 
1912, Col. 301. 

(42) 8. 11, Expl. IV— Irrelevant point put in 
issue in former suiWDecision whether res 
judicata. Bee MORTGAGE (REDEMPTION), 
No, 14, 213 P.L.R. 1914. 

(43) Ss, 11, 13— Res judicata— Dscrec passed 

by Bareilly Court— Second suit at Rampur 
— Rampur Court no jurisdiction over 
Bareilly property -r* Competent Court — 
Foreign judgment— Injunction — Meaning 
of judgment* . 

N owned property situated partly at Bareilly 
and partly in Rampur State. - After the death of 
N, the plaintiffs brought a suit at Bareilly for 
declaration of their right in respect of certain 
property sitiiate at Bareilly. The defendants 
brought a suit against the plaintiffs at Rampur 
in respect of the property in Rampur only. 
The plaintiffs obtaiived a decree at Bareilly and 
then brought the present suit for declaration 
that the decree passed by the Subordinate 
Judge of Bareilly operated as res judicata in 
the Rampur suit and for an injunqtion res- 
training the defendants from carrying on that 
suit, ** 
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Civ. Pm< CftS« (1908)--(Oonltft«e<2). 

'« V.:- 

Meld ttiat the deoiaion of the Bareilly Court 
iu the former Buit did not and could not 
operate as res judicata in 2he suit pending in 
the Court of the Native State of Bampiir, 

, The word ‘ judgment * in 8. 13 of the Code of 
Civil Prooedhre is evidently used in the sense 
in which thj wcprd ‘judgmer^t’ is fised in 
England. Fatima v. Amir Husan 

Khan, 12 A.L.J. 1074. 

Richards, o.j., and Tudball, j. 

(44) Ss, 11 *24 (4) — Res judicata — Competent 
% Courts Small Cause Court suit transferred 
to Munsiff*8 Court and tried along with 
• cross suit tiled before Munsifi, 

A suit was instituted against the plaintifi by 
the defendant in the Court of Small Causes. 
The present suit was instituted by the plaintifi 
in the Munsif’s Court. The defendant’s suit 
was transferred to the Munsif’s file and tried 
along with this suit. The Munsif decreed the 
suit of the defendant and dismissed the pUint- 
ifi’s suit. There was no appeal against the 
decree in the defendant’s suit but there was an 
appeal against the decree in the other suit. 
Held that the Small Cause Court suit retained 
its character as such even after the transfer to 
the Munsif ’s Court and the decree passed in 
£iiat suit could not operate as res judicata in 
the other suit which the Small Cause Court 
had no jurisdiction to entertain. Oulare Lai 
Y. Hazapi Lai, 12 A.L.J. 853. 

SUNDAR LaIi, j. 

(46) Ss. 11, 47. See MORTGAGE (REDEMP- 
TION), No. 18, 16 Bom. L.R. 687, 

(46) S, 11. 0. XXXII, rr. 8, 15— Res judi- 

cata— Lunatic — Guardian ad litem not 
appointed, effect of — Transfer of Property 
AcU 41— Inguiry. 

The mere omission to appoint a guardian ad 
litem for a man of unsound mind does not 
make the whole suit void ah initio. 

To maintain the ptea of res judicata it must 
appear that the person whose interest it is 
sought to bind or his predecessor- in*title was 
properly represented (a). 

S. 41 of the Transfer of Property Act does 
not apply where the neighbour who knew about 
the infirmity of the*^ transferor’s title omits to 
make neoesPiary inquiry. Saw Lau v. Maung 
Lud, 2i2 Ind. Cas. 673. 

ROBINSON, J. 

References ;—(&) 28 A, 1=»7 Bom. L.R, 912» 
2 C.L.J. 413«2 A.LJ. 813»10 O.W.N. X16» 
15 M.LJ. 407*9 O.G. 7*32 I.A. 229, F. 

(47) S. 13— Fomgw judgment^ Defendants 
failure to answer interrogatories — Defence 
Struck out^ Judgment for plaintiff--Judg- 
ment whether givenJ)n the merits ^Bight to 
sue on the foreign judgment-^ Causes of 
action. 

Plaiutiff sued the defendant in the High 
Court in England. Defendant was ordered to 
answer interrogatories and failed to do ao. 


Giv. Pro. Code (1608)— (Confint^ed). « 

defence was struck out and judgment given 
lor plaintiff. Held that such a judgment 
cannot be considered to have been decided on 
the merits within the meaning of S. 13, Civ. 
Pro. Code, and that plaintiff was not entitled 
to sue on the foreign judgment in the British 
Indian Courts (a). 

In a suit on the foreigpi judgment, the cause 
of action is the legal obligation to satisfy a 
foreign judgment which complies with the 
requiste conditions. Such a judgment is^not 
conclusive unless the case be decided] on the 
merits, and a judgment that is not oonclusiv# 
for this reason cannot of itself constitute a 
cause of action (b). Per art Viawanatha 
Reddi y. D. T. Keymer, 27 M.L J. 670. 

Wallis, Offg. c.j., and Seshagiri 
Iyer, j. 

References :-(a) (1876) 1 P.D. 393 ; 81 Ch, 
D. 478 ; 23 Q.B.D. 124 ; 15 W.R. 500 ; 28 C. 
641 ; 22 C. 222. fi. (6) 13 W.R. 32 ; (1846) 13 
M. & W. 628, R. 

(47-o) 8. 13. See No. 43, supra, 

(48) Ss. 13, 44, 0. XXI, r, ^--Foreign judg- 
ment — Decree of Cochin Court — Transfer 
to British Indian Court for execution'^ 
Executing Court whether can guestion juris- 
diction sf foreign Court-^ Submission to 
jurisdiction when voluntary, 

A suit was instituted in the District Court of 
the Cochin State against the appellant for 
damages for breach of contract. Before he 
appeared, an application was made for an in- 
junction restrainiog him from alienating certain 
timber owned by him and which were within 
the jurisdiction of the Cochin Court. The order 
was issued and notice served on him. Appellant 
applied to have this injunction order vacated. 
He took exception to the jurisdiction of the 
Court on the ground that he was permanently 
residing in British India and also pleaded that 
he was not liable to the suit claim. The Cochin 
Court overruled both the contentions and passed 
a decree against the appellant. This decree was 
sent to the District Munsifi’s Court of Palghat 
(in British India) for execution under S. 44, 
Civ. Pro. Code (1908). Appellant contended 
before tbe Palghat Court that the decree of the 
Cochin Court was a nullity as it was passed 
without jurisdiction. 

Bold that the Courts in British India are 
competent to decide, before issuing ftcecution, 
whether the Courts of a Native State had juris- 
diction to pass the judgment which is sought 
to be enforced by them. 

The decree of the Cochin Court does not by 
transfer to a British Indian Oourf become a 
deoreb of the latter Court for all purposes* 

Tbe words * as if they had been passed by the 
Courts in British India * in S. 44, Civ. Pro. 
Code relate only to the mode of eaSoution and 
have not the efioct of giving foreign judgments 
all the incidents of a judgment of a 
Court, * 
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OiT. P;>o. OodA (1909)— (Oon^mu^<2). 

Uadetr S. 18. Civt Pro. Code, the reoognitioii 
of foreign judgments is not absolute but is 
subject to certain reservations, and S. 44, Giv. 
Pro. Code, is subject to the same limitations as 
are contained in S. 13 

Both the remedy by suit and the remedy by 
exeoution are open to persons who have obtain- 
ed judgments in the favoured Native States 
ooming within the Government Notification 
isBued under S. 44, Giv. Pro. Code. ^ 

Held also that, as the appellant appeared 
liefore the Cochin Court in order to protect his 
property, the fact that he subsequently invoked 
the opinion of that Court on the merits did not 
amount to a voluntary submission to the juris- 
diction of the Cochin Court and did not pre- 
clude him from pleading that the Cochin Court 
had no jurisdiction over him (h). 

The decision in Parry Co. v, Appasami 
(2 M. 407), that it is entrngb merely to object to 
jurisdiction to make the submission involun- 
tary is probably no longer law. S. Ycerara- 
ghava Aiyar v. J D. Muga Selt. 27 M.L.J. 
535 =*16 M.L.T. 479. 

WALLIS, OFFG. C J., AYLINQ and SESHA- 
GIUI ITBB, JJ. 

References (a) (1690) 15 A.C. 606; 17 Q. 
B, D. 171 ; (1891) 1 Q.B. 245; (1879) 12 Oh. 
D. 522 ; 15 B. 216 ; 38 B. 194 ; 28 B. 378 ; 7 
M. 484 ; 26 M. 230, {h) 2 M. 407 ; 18 M. 

827 ; 16 Bom, L. R. 6il0 ; (1885) 6 T.L.R. 86; 
(1886) 56 L.J.Q.B. 39, R. 

(49) 8* 16 {d)’-‘Stdt for declaration that mort- 
gage is not binding — Jurisdiction, Arunaoheila 
Chettiar v. HiUhia Chettiar, 23 M.L.J. 679 « 
17 Ind. Gas. 758 = (1914) M W N. 52. Bee Pinal 
Part, 1912, Col. 303. 

(60) 8s, 16. cl. id), 17. 99; 0. I, r. 3; 0. 11. 
f . 3 — Causs of action —Jurisdiction — ilfis- 
joinder of causes of action— Suit for dicla- 
ration of plaintiffs* tWe to immcveabie pro 
perties situate in different distr'xi^ — Suit 
brought in one district — Lease by one of 
several defendants, 

A Hindu boy died, leaving as his heirs bis 
mother. A, and four brothers. B,0, D, and E. 
The property left by the deceased was ( situate 
in the Districts of Nadia, Burdwan, Gaya and 
Patna. 

A broi^;bt a declaratory suit at Nadia against 
her four sons, and one F, residing at Gaya, 
praying that her title may be declared to l*5th 
share of the property left by tbe deceased. It 
was alleged in tbe plaint that B, C, D and E 
1)^ leased the property without any mention of 
A; And that, consequently, A’s right had been 
prejudiped. Only one specific iustanoe^of a 
lease of the property was given, viz,, a lease of 
the Gaya property granted by B to P. It Wes 
not speoified what other propeHy had been 
leased nor were the names of any other lessees 
given. 

!|!&e suit was tried by the i^adia Court : 


I Civ. Pro. Code (1908)— (Coii4iii«ied}t ; 

Held, per Ba|/» J, (whose opinion prevailed, 
being in agreement wibh lower Court's opinion); 

(L) that the invasion into A'a right at Gaya 
could bite properly considered as an attack on 
the whole of the property inherited by A from^ 
her deceased son ; ^ 

(2) th 9 .t, coDj^equently, t%^ ^was no mis- 
joinder of causes of action ; w 

(3) that, under S 17 of the Civ. Pro. Code, 

the Nadia Court had jurisdiction to try the 
suit. « 

Per Cox, J., dissenting (o) that the suil^ 
was bad for misjoinder of causes of action ; 

(6) that the suit afiecting the Gaya property 
must be tried in Gaya under S. 16, ol. (d), Civ, 
Pro. Code ; 

(c) that S. 17, Civ. Pro. Code, applied only 
when there was one cause of action with 
respect to property situated in different dis- 
tricts, and not to ca^es when the causes of 
action were in themselves distinct ; 

(d) that 0. I. r. 8, dealt only with parties 
and not with causes of action, and did not 
justify the joinder of different causes of action ; 

ie) that 0. II, r. 8, did not avail A, because 
the causes of aolion arising in Nadia, which 
she desired to unite with her cause of action 
against P, were not themselves causes of 
action against P ; 

(/) that 8. 99 of the Civ. Pro. Code did 
not apply, because the objection to misjoinder 
in this case went to tbe jurisdiction of the 
Court. 

A litigant's rights cannot give him any cause 
of action. H*) not only must have a right but 
that right must be infringed before his cause 
of action arises. 

The defences and titles of the opposite party 
have nothing whatever to do with the cause of 
action which arises out of the infringement of 
the plaintifi's right and not out of the reasons 
for that infringement. ^ 

O. I, r, 3, does not mean that, if there is 
a scries of uncoDneoted transaotions and the 
plaintiff is entitled to relief against one peraon 
with respect to one of these transactions and 
against another with respect to another, both 
persons can be joined as defendants. In order 
that both persons may be j6ined as defendants, 
both of them must be concerned in tbe whole 
series as a series, though their liability may 
arise from particular transaction in the series. 
Bal Gobind Bingh v. Gaja Lhkshmi Oasl. 21 
Ind. Oas. 438. 

Cox and Ray, jj. 

(50 a) S. 17. See No. 50, supra, 

(51) 8, 20 (c) — Suit in Mainpuri to set aside 
decree ft auduUntl^ obtained in Calcutta — 
Decree obtained on the fraudulent and false 
allegation that notice sefv.d—Oame of 
action— Jurisdiction, 

A suit was brought in Mainpari for setting 
aside, on the gre;^^ of fraud, a defuse obtsjuel 
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in dalcutita and foe an iti}anction against that 
decree being put into exeaufion. It appeared 
that none of the defendants in the present suit 
resided or carried on business or personally 
^worked for gain in Mainpuri but it was alleged 
*that the decree in Oaloutta was made against 
the present plj^|^ on the false and fraudulent 
allegation tha|^Hbad been served with a notice 
of the OalcubtMHt. Held that the fraud com' 
plained of having been practised in Calcutta* 
the cause of action arose there and the Main- 
puri Courts ha^ no jurisdiction to entertain the 
f resent suits. 

** A plaintiff’s cause of action consists of 
etery fact which it would be necessary for tbs 
plaintiff to prove, if traversed, in order to 
support his right to the judgment of the Court.” 
Dau Dial v. Manna Lai, 12 AX.J. 955 » 39 A. 
561 » 24 Ind. Oas. 978. 

JJIGHARDS, C.J., and TUDBALL, J. 

References : —22 Q.B.D. 128 ; 25 A. 48, 

29 A. 418, JR. 

(62) 6*. 21— Scope and applicability — Suit 
tried in wrong place — Lower Gouri holding 
that it had jurisdiction to try it — Appsllate 
Court holding the contrary-^No failure of 
justice— Objection as to place of suing dis- 
allowed — Alterations in procedure — Con- 
struction of Statutes. 

The wording of 8. 21, Civ. Pro. Code (1908), 
clearly shows that it lays down a rule for the 
guidance of only the appellate or reviaional 
Court, and does not influence the Court of first 
instance in its deoision on the question of 
territorial jurisdiction. When the original 
Court has given its finding on the matter of 
jurisdiction and it is re-agitated before a Court 
of appeal or revision, then the latter Court shall 
* have to consider whether the defect of jurisdio- 
tion should or should not be cured by applying 
its provisions. 

The object of the Legislature in enacting this 
salutary priuoiple of l^w is that, when the Court 
of first instance, after giving an afiirmative 
finding on jurisdiction, takes proceedings on the 
merits of the oase, the latter should not bo 
rendered abortive and all the time and labour 
spent thereon should not be wasted simply by 
reason of the fact that the higher Court comes 
to a contrary finding* on the preliminary point 
qf jurisdiotion. 

In this case the suit was instituted and tried 
at a wrong place, and the Court of first instance 
there found that it had jurisdiotion to try the 
oase. On appeal, however, it was found that 
the lower Court had no jurisdiotion. The suit 
was instituted in 1906, t.e., before the new Code, 
hut the decree was passed after the new Code 
oame into operation, and 8. 21 of the new Code 
was in existence when thc^appeal was instituted. 

Beld^ that the Code applied to pending pro- 
ceedings and that the appeal was not excluded 
from the operation of 8. 21, Civ. Pro. Code. 

Held also that, tboagb the original Court 
had licit the jurisdiction to heAt the suit, the 


Oiv. Pro. Coda (1908)— (OoM.^fn^d). * 

objection as to the place of suing caiAaot be 
allowed, because, under the oiroumstanoes of 
this case, there has been no consequent failure 
of justioe. 

It is a well-known rule of law that no person 
has a vested right in the course of procedure, 
and there is a general principle of the oonstruo* 
tion of statutes that alterations in the proce- 
dure are always retrospective unless there be 
soi^e good reason against it. There can jbe no 
objection to their having effect immediately 
even though they should affect past transaction 
and the mode of enforcement of vested rights (a), 
Ratti Ram v Kundan Lai, 87 P.R* 1914. 
JOHNSTONE and SHADI LAL, JJ. 

Reference (a) 22 0. 767 (779), i?. 

(53) S. Jurisdiction denied — Application 
for determining jurisdiction ^Not entertain^ 
able. 

In an application ma^e to determine whether 
a suit was entertainable by the Civil Court at 
Benares or atBbagalpur within the jurisdiotion 
of the Calcutta High Court, the applicant 
stated that he had taken Objection that the 
Benares Court had no jurisdiction. Held that 
the objection having been t iken to the jurisdio- 
tion of one Court, the applioaiiou oould not be 
entertained. • Puma Chandra Mokevjt v. 
Dhone Kriito Biswas, 12 A.L J. 896-24 Ind. 
Gas. 818. 

BANERJI, J. 

(54) Ss. 22, 23— Defendant — His evidence 
available outside jurisdiction --Whether pro- 
per ground for transfer* 

The mere fact that the defendant who is a 
residoDt nf Amritsar has evidence in Amritsar 
is not suificient to justify transfer of the suit 
from Karachi to Amritsar. The Firm of 
Shamsiiddin Mahlp Bux v. The Firm of All 
Mahomed Abdula, 8 S.L.B. 43. 

Hayward, j.c., and Crouch, a.j.o. 

(55) Ss. 22, 23, 24, 151 — Suit instituted in 
the original side of the High Court— Appli- 
cation to stay the suit when entertainable— 
Abuse of process of Court— Inherent powers 
of Court* 

Apart from the express provisions of the Civ, 
Pro. Code, there is au inherent jurisdiction in 
the High Court to stay any suit which is an 
abuse of the process of the High Goqi;t. The 
jurisdiotion existed prior to the Code of 1908 
and it is recognised in S. 151 of that Code. 

A suit will be stayed if it proved to the 
satisfaction of the Court that either the 
expense or the difficulties of trial iti the place 
whereithe suit is instituted are so great that 
iniustioe will be done — in this sense, that it 
wi]|l be very difficult, or practically impossible, 
for the litigant who is applying for the stay to 
get justioe in that place (a). A suit will alra 
by stayed if it is brought iu the tribunal in 
which it has been brought, not bona fide foe 
the purpose of obtaining justice, bat tor 
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Civ. Fro. Code (t908)*-(Confin2ir(2). 

purposi of harassiag and annoying the defend- 
ants, and of obtaining something to which the 
plaintiff may not in justice be entitled (6). 

The suit in this case was instituted on the 
original side of the Madras High Court by a 
limited liability company for damages for 
defamation from the editor and publisher of a 
newspaper in Lahore. 

> Defendants applied for an order that all fur- 
ther proceedings in the High Court should be 
stayed and for a direction that plaintiffs should 
die their suit in a proper Court in the Punjab. 

Meldt that, as there was publication of the 
alleged libel in Madras, and a cause of action 
with reference to this libel arose within the 
jurisdiction of the High Court, the defendants 
have failed to make out that the institution of 
the suit in the High Court was an abuse of the 
process of that Court, and the application for 
stay should therefore b^ dismissed. 

Held also that S3. 22 and 23, Civ. Pro. Code 
are not applicable to the suits instituted on the 
original side of the High Court (c). The Htnda- 
Btaa Assurance and Mutual Benefit Society, 
Ltd. V. Ral MolraJ, 27 M.L.J. 645. 

WHITE, C.J., and TyabJI, J. 

References (a) (1908) 1 Ch. 471, R. (5) 
(1907) 2 Cb. 205. B. (c) 29 Ind. Caa. 758 ; 5 A. 
60 ; 13 B. 178 ; (1906) 1 KB. 141, B. 

(56) S. 23— Firsi hearing ^Transfer of case 
— Convenient place of triaU 

Heidi that, when a case is ready to proceed, 
it is the first hearing contemplated under S. 23, 
Civ. Pro. Code. 

Heidi also, that, where the materials on the 
record are insuifioieot to determine the place 
of residence, the ease is triable at the place 
where the cause of action has arisen and at 
least some of the assets in suit are situate, 
partioularly when at that place an administra- 
tion suit is going on between defendants inter 
se, and other suits of large value are pending 
against the deceased’s estate in dispute. Amir 
Begam v. Bardar Mahainniad Ismail Khan, 
65 P.W.R. 1914 =* 150 P.L.R. 1914. 

JONBTONE, J. 

(56-a) 8. 23. See Nos. 54 and 55, supra, 

(57) B, 2i-^Transfer of eases’^Bemand by 
High Court — Decree of District Judge-- 
Diskici Judge after remand sent down the 
case for re- trial by Subordinate Judgel^ 
Trial by Subordinate Judge with consent of 
parties— ’Jurisdietioni irregular assumption 

,, of'— Lease — Dispossession — A fter-acquired 
m titU^^ransfer of Property AcU ^3— 
^ Burden of proof, ^ 

Andlrder by the District Judge after remand 
by the High Court for re-trial, for transfer of a 
suit upder S. 24 of the Code of Civil Probedufe, 
is legal, and it is immaterial that a suit is to be 
tried by a Subordinate Judge on the eyidence 
recorded by the District Judge who heard the 
oaaa in the first instance. 


Oiv. Pro. Code (1908)— 

When the High Court intended that the suit 
should be beard the merits by the District 
Judge and that he was not at liberty to trans- 
fer tbe« suit to a Subordinate Court under 
S. 24 of the Code, but the District Judge trans- 
ferred the suit and the parties agreed before the* 
Subordinate Judge that tha,Au it should be 
tried by him. ' 

Held, that the parties wefFUlot entitled to 
resile from the position they deliberately took 
up before the Subordinate Judge, as the caso 
was one of assumption of jurisdiction by a 
competent Court in an irregular manner {a), ^ 

Where a lessor erroneously represents that he 
is authorizad to lease a property and transfers 
it by a lease, and afterwards acquired that 
property, the lessee is entitled to have that 
property from the lessor under S. 43 of the 
Transfer of Property Act. 

r 

Merely because a defendant is found to be a 
tenant of some land under the plaintiff, the 
burden is not thereby oast upon the plaintiff to 
e&tiblish that the land he seeks to recover is 
outside the tenancy of the defendant (b). Protab 
Chandra Roy v. Judisthir Das, 19 C.L.J. 408 
= 23 Ind. Cas. 69. 

MOOKERJEE and BEACHCROPT, JJ. 

References : — (a) 36 C, 199=5 C L.J. 611, Ft 
(b) 12 C.L,J. 376, R, 

(58) 8 , M— Practice — Case remanded by High 
Court to District Judge— District Judge's 
power to transfer the case to Subordinate 
Judge, 

A case which had been decided by the District 
Judge of Jaunpur was remanded by the High 
Court to bis file for disposal. On the receipt of 
the record from the High Court, the District ^ 
Judge made an drder transferring the case to 
the Court of Subordinate Judge of Jaunpur for 
disposal. Immediately after this order, the 
District Judge of Jaunpur ceased to exist and 
Jaunpur became part of (he Benares district, 
and Mr. M was appointed Sessions and Subordi- 
nate Judge of Jaunpur and he decided the case. 

He/cf, that the District Judge to whom the 
case was remanded for disposal had power to 
transfer the case to the Court of Subordinate 
Judge under B. 24 of the Code, and Mr. M was 
competent to dispose of the case. Pandohi v. 
Bheo Bhapote, 12 A.L.J. 1094. 

SUNDAR LAL, j. ^ 

References:— 21 A. 230; 10 C. W. N. 902 ; 13 
B. 654; 24 A. 304 ; 24 A. 856 ; (1918) P.R. 392 ; 
19 C.L.J. 408; (1914) M.W.N. 817; 39 C. 193,R. 

(58-a) B. 24.« See No. 65, supra, and 431, 

infra, 

(58-b) S. 24 (4). See No. 44, supra, 

(59) Ss, 24, 92 — bengal Civil Courts Act 
(XII of 1887), S, S—Snit relating to public 
charity — AddiUonal District Judge, 
appointment of, by Local Government with-^ 
out specifk authority to enteriam suit und>er 
S. 92, Oip**Pro. Code—Tramfm of suit by 
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District Judge without assignment of powers 
under S. 92, Civ, Pro. C^pde^ Jurisdiction 
of Additional Judge to entertain suit under 
S, 92, Civ, Pro, Code^ on transfer from 
District Judge, 

* A 

Where a suiW^nder 8. 92. Oiv. Pro. Code, 
instituted District Judge, waK*trao9> 

ferred by the plPriot Judge to the Additional 
District Judge under S. 24, Civ. Pro. Code, 
and it appeared that the Local Government, in 
appointing the « Additional District Judge, had 
t empowered him to receive suits under 
92, nor had the District Judge, in bis order 
of Jiiransfer, assigned to the Additional District 
Judge the functions of a District Judge in 
respect of 6. 92 : 

Held — That the Additional District Judge 
had no jurisdiction to try the suit and the order 
transferring the case made by the District 
Judge *was of no effect. Mahomed Musa Y. 
Abdul Hassan Khan, 18^0. W.N. 612 = 22 Ind. 
Oas. 951 = 41 G. 866. 

Stephen and Mulliok, jj. 

(60) Ss, 24, 99 --Remand to District Judge- 
Transfer by District Judge to Sub- Judge 
— Irregular ity-~- Effect* 

Where the High Court remanded an appeal 
for hearing by the District Judge, and he sent 
it down to the Sub Judge, for disposal, hefd, 
the trial by the Sub Judge was merely irregular 
and such an irregularity did not affect the 
merits (a). 

Such a transfer may also be covered by the 
terms of S. 24 of the Oiv. Pro. Code. Singa- 
musetti Yenkatiah y. Bopalla Chairanna, 
(1914) M.W.N. 317=16 M.L.T. 304 = 23 Ind. 
Gas. 425. 

* SADASIVA IYER and SPENCER, JJ. 

Reference : — (a) 36 0. 193, F, 

(61) B. 24 (3), O.I, r. 9, O. XLI. r. 20— Power 
of District Judge to transfer or make over case 
to Additional District' Judge— Non-joinder of 
party — Suit when not to be defeated — What 
person oan be made defendant — Power of 
Appellate Court to add respondent after time. 
See Hindu Law (alienation), No. 9, 2i6 
P.LR. 1914. 

(62) 8. 34 — Delay in deciding case— Delay 
caused by plaintiff— Discretion not to award 
interest.,, See DEBTOR AND CREDITOR. No. 2, 
98 P.W.R. 3914. 

(62-u) S. 84. See No 407, infra. 

(63) 8 , 86—“ Costs would abide the result,^ 
meaning of— Discretion, 

The words “ costs would abide ftie result ” do 
not mean costs will follow the result. 

The discretion ordinarily vested in a Subordi- 
nate Court, to decide how the costs shall be 
borne, is not curtailed by the mere use of the 
phrase “ costs would abide the result ” in an 
order of the Appellate Court (a). 

Where a litigation is caused by the language 
of a Will, its costs should be horns by the estate 
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of the testator and not by the trustees. lOloda- 
varthi Perla v. Oodavarthy Lakshml De- 
vamma, 24 Ind. Cas. 96. 

Tyabji, J, 

Reference :—(a) 4 O.W.N* 343, Diss, 

(64) 8 , 37— Bombay Civil Courts Act (XIY of 
1869), 8. 3^— Bombay Court of Wards Act 
(Bom. Act I of 1905)— Decree passed by Sub- 
ordinate Judge — Addition of Court of Wards 
hs party after decree— Execution proceed^ 
ings can he entertained by the Subordinate 
Judge* 

A deorea was passed by a Subordinate Judge. 
Thereafter the estate of the judgment-debtors 
having passed into the management of the 
Court of Wards, the Court of Wards was added 
as a party to the execution proceedings. The 
Subordinate Judge held that be bad no juris- 
diction to go on with the execution proceedings 
as the Court of Wards whs a party : 

Held^ that the Subordinate Judge had juris- 
diction to proceed with the execution, notwitb- 
Btandiog that after the decree the Court of 
Wards bad become a party to the execution 
proceedings. Bandoo Krishna Kulkarnl y. 
Narsingrao Konherrao Deshpande, 16 Bom, 
L.R. 527 = 38 B. 662. 

Beaman and Hayward, jj. 

(65) 8s. 37, 42, 0 XLV, r, 10— Order of 
Privy Council - High Court transmitting 
it to orignal Court for execution— Original 
OourVs power to permit transferee decree^ 
holder to execute it. 

Per Spencer, J. — The position of an original 
Court, which itself passed a decree against 
which appeals have been oarrii>d out to the 
Privy Gounoil, when it receives the order of His 
Majesty in Council transmitted to it by the 
High Court, is not to be compared with tbs 
position of a Court to which the decree of 
another Court has been transferred for execu- 
tion. They are totally different positions. 

In this case a transferee decree-holder appli- 
ed to the High Court for the transmission bf 
an order of the Privy Council and prayed for a 
direction to bring him on record in that capa- 
city. The High Court transmitted it for exe- 
cution to the District Court which originally 
passed the decree. Held that there was nothing 
irregular or contrary to law in the action of the 
District Court in recognising the transfer and 
in permitting the transferee to execute the 
decree. Lingam Krlstna Bhoopati Deo Garu 
y. Basavi Reddi, 13 M L.T. 143»26 M.L.J, 
186 = 23 Ind. Cas 236. 

SADASIVA IYER and SPENCER, JJ. 

References 28 M. 466; 6 C. 482 ; 22 0.^960, 
JR. 

(66) Ss, 37. 47. 160 and 0, IX. r, 13—Ex$- 
cution— Decree passed and attachment or- 
dered by one Court— Jurisdiction trans- 
ferred to another Court— No formal or^er 
of transfer to latter Court- Bight of latter 
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Civ. Pro. Cod« (IM8)^(Cofi^in««c2). 

Oturt to continue execution proceedings'-- 
Ex parte order after not%ce---lios judioata— 
Civ. Pro. Code, 0. IX, r. 13 — ApplkabilUy 
to orders in execution'-^Objection petition 
— When not to be treated as one under 
0. IX, r. 13 — Limitation Act^ Art. 164. 

Where, pending an application for execution 
by attachment and sale of certain immoveable 
proper ties, the Court ceased to have territorial 
Jarisdiction over the properties, and an^^ther 
Court acquired jurisdiction over the same, and 
where the decree-holder applied to the latter 
Court to continue the proceedings instituted in 
the former Court, 

Held, that the latter Court has jurisdiction 
to continue the proceedings instituted in the 
former Court without a formal order of trans* 
fer from the former Court ( Vide Ss. 37, 150, 
Civ. Pro. Code). 

Unless the authority which changes the 
venue reserves the right to the Court which has 
lost the jurisdiction to continue pending pro> 
oeedings (afleoting the property so transferred 
to another jurisdiction), such proceedings are 
ipso facto transferred by the change of venue to 
the new Court, the records relating to that 
action becoming part of the records of the new 
Court. ^ 

S, 150, Civ. Pro. Coda (1908), is not con- 
fined only to transfers made under the special 
provisions of the Code, but seems to imply that 
the whole business of a Court might be trans- 
fetiad to another Court without any order of 
transfer being passed by a superior Court under 
Bt 24 or any other section of the Code, either 
as regards a particular case or as regards all 
oases pending in a particular Court. The 
introduction of S. 150 indicates that the Cal- 
cutta view which held that, by the change of 
venue made by a local Government, the busi- 
ness of a Court, which loses jurisdiction over a 
certain area so far as it relates to cases affect- 
ing the lands in the transferred area, will be 
ipso facto transferred to the new Court has 
been adopted by the legislature (a). 

" An ex parte order passed after the issue of 
notice and after the Court held that the service 
of notice was duly efiected is binding as res 
judicata on the defendant; just as much as a 
contested decree or order (6). 

Orders in execution which come under S. 47, 
Qiv. Pfo. Code, are decrees as defined in B. 2 
of the Code, and hence ex parte orders passed 
in execution ate ex parte deoreesi and 0. IX, 
E. 13, provides generally for the setting aside 
of ex parte decrees, and not only for the set- 
f^ng aside of those classes of ex parte decrees 
which are not also orders passed und^r S. 47 
in execution proceedings (c). 

Such orders are governed by Art. 164, II, 
Limitation Act. Where an objection to eet 
aside an ea; parte order was presented and 
the objection petition was not stamped and 
contained no prayer to set aside the ex parte 
order, and where irom the petition it did not 
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appear whether the petitioner had notice only 
within one mout^ before filing the objection, 
the High Court refused to treat it as an appli- 
oationt under 0. IX, r. 13, to sat aside 
an ex parte order (d). Subblah Naioker v. 
Ramanathan Chettlar, 26 M LrJ. 189»(I914') 
M.W.N, 205-22 Ind. Gas. ^«37 M. 462. 
AYLING and BadaBIVaIBbb, JJ. 

References :--(a) 6 0. 613 ; l6 0. 667 ; 17 C. 
699 ; 35 C .315 ; 28 C. 238 ; 36 0. 974, Appr. ; 
(1910) M.W.N. 477 ; 27 M. 118»; SOM. 637 ; 32 
M. 140, D. {b\ 13 O.L.J. 38; 36 M. 84. F.; L7 
A. 106 ; 8 0. 61. R. (c) 3 O.L. J. 276, P. (d) 16 
C.L.J. 123, ExpL , 

(67) 8. 39, CL (1) — When decree sent to 
another Court on decree-holder's application 
— Ho question of competence of that Court 
arises. 

Where a Court sends its decree for execution 
to another Court oiS the application of the 
decree-holder under 8. 39, 01. (1) of the Civ. 
Pro. Code, the question of competence by juris- 
dictional value of the Court to which the decree 
Is transferred does not arise. Abdulla Sahib 
y. Ahmed Hussain Saheb, (1914) M.W.N. 97 
= 15 M.L.T. 148 = 22 Ind. Caa. 275. 

8ADASIVA Iyer and Spencer, jj. 

References:--! M. 397 ; 17 M, 809 ; 7 M.L.J, 
132, F. 

(67 -a) 8. 42. See No. 65, supra. 

(68) Ss. 42. 47. 104, CL (h), Ub— Appeal— 
Small Cause Court — Decree execution of— 
Surety— Order directing the arrest of a 
surety if appealable. 

An order directing the arrest of a surety 
passed by a Court exercising ordinary civil 
jurisdiction in execution of a Small Cause Court 
decree taosferred to it is appealable. Adhar 
Chandra Gope v. Pulin Behary Baha, 20 C. 
L.J. 129. 

WOODROFFB and D. CHATTBBJBB. JJ. 

(68-a) 8. 44. Bee No. 48, supra* 

(69) S. ^ISuit for possession of house 
against trespasser — Decree on compromise 
in which defendant, admitted plaintiff's 
right on condition of his allowing him to 
remain in possession as tenant — Effect of— 
Dispossession of tenant — Suit for^ 

Plaintiff instituted a suit • for possession of a 
house against the defendants whom he alleged 
to be trespassers. The suit was compromised, 
the defendants admitting the plaintiff's right 
on condition of their being allowed to remain 
in possession as tenants on payment of rent. 
The defendants wer^ to vacate whenever asked 
to do BO. Held that the relation of landlord 
and tenant between the parties oommenoed 
from the date of the decree, which so far as it 
was capable of execution was practically exe- 
cuted on the arising of that relation, and that 
a fresh suit ym to be brought if it waa desired 
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to dispossess the defendants. Mahanmiad 
Nailruddin v. Bhagwana, ^13 A.L.J. 81»32 
Ind. Oas. 663. 4 

TUDBALL, J. ^ 

(70) 8. bar-- Suit for damages^Frau- 

dulent execution -Measure of^damages, 

A suit for dauiftges for fraudulent execution 
is not barred by 3. 47 of the Qiv. Pro. Code. 

The measuri^ of damages is the amount 
recovered under such fraudulent execution. 
Baghaita Iyengar y. Athanambalam, (1914) 

M. W.N. 174 = 23 Ind Oas. 405. 

* SESHAGlItl ITEB, J. 

(71) S.47 —Cour^ executing decree -^Questions 
to be determined. 

Although a mortgage decree which ought to 
have {ollowed the Form No. 4. Soh. D, of the 
Ood6« erroneously gave, at once a personal 
remedy against the defendant, the executing 
Court has to execute the decree according to its 
terms. The decree- holder is entitled to the 
relief granted to him by the subsisting decree, 
even if it is erroneous. Mutha Karuppan 
Chettiar y Chinnasavniy Pillai, (1914) MW. 

N. 152 = 22 Ind. Oas. 293. 

SADASIVA IYER and SPENCER. JJ. 

Reference : — 21 M.L.J* 103G, F. 

(72) 8- 47 — Limitation Act (idOS), 8s, 5, 18 — 
Suit to set aside revenue sale— Compromise 
that defendant should execute kobaia within 
three months— After more than three years 
suit for declaration of title, lohether main- 
tainable. 

Certain land belonging to the plaintifis was 
• sold for arrears of Government revenue and 
purchased by the defendant's father. The 
plaintifis sued to have the revenue sale set aside 
on the ground of fraud , and during the pendency 
of that suit, which was decreed, a solenamah 
was entered into bot^reen the parties by which 
the defendant agreed to execute a kobaia on 
receipt of Es. 60 within three months, and in 
default the plaintiffs were to get the kobaia 
executed in their favor by the Court. More 
than three years after this, the plaintiffs brought 
a suit for declaration of their title to the land 
which was the subjdot-matter of the previous 
suit, and for possession thereof, and also for 
gettings kobaia executed by the defendant : 

Held, that the suit was not maintainable ; 
that the plaintiffs either must sue again to have 
the sale sat aside on the ground of fraud, a suit 
which is clearly barred,— or they must execute 
the original decree on the solerkimah which is 
also barred. 

Neither 8. 5 nor S. 18 of the Limitation Act 
has any application to oaftea under 8* 47 of the 
Code of Civil Procedure. Sfaekambari y. Ram 
Kumar Das. 23 Ind. Cas. 240. 

Holm WOOD and Sharfuddin, jj. 

(78) S. Al— Limitation Act (1908), S. 18, Art, 
%tar^ dgaknal deceamd 


J8£0 

Ciy. Pro. Coda (1908)— (Confinwed). • 

judgment-debtor*— Sale if may he aside 
—Purchaser of occupancy-holding if may 
apply — Limitation — Fraud — Abuse of prch 
cesses of Court— OnuaSengal Tenancy 
Act, S* 158, if bars second appeal in 
application to set aside sale — Practice — 
Revision application treated as appeal* 

Where proceedings to execute a decree for 
rent obtained against an occupancy raiyat 
having been started more than a year after the 
judgment-debtor’s death, writ of attachment 
and proclamation of sale were issued in his 
name and returns were filed that processes had 
been duly served, and thereafter at the sale at 
which no bidders attended, the property was 
purchased by the decree-holder who on 8th 
April 1912 got delivery of possession tbroQgh 
Court, and within one month thereof the peti- 
tioner who had previously purchased the holding 
from the tenant applied to have the sale set 
aside : • 

HtZd— that the execution proceedings were 
liable to be set aside on the ground of gravh 
irregularity. 

Queere , — Whether the irregularity was such 
as rendered the sale absolutely void or voidable 
only. 

Held, that the application came within 
8.47 of the CiV. Pro. Code and was not time- 
barred, S. 18 of the Limitation Act being appli- 
cable in the oiroamstanoes of the case (a). 

That it was for the decree-holder to show 
that the petitioner bad on any date earlier than 
8th April 1912 knowledge of the sale. 

That the petitioner from whom rent was re* 
oeived, though ho might not have been formally 
registered as a tenant, bad locus standi to apply 
under S> 47 to set aside the sale, although he 
had failed to prove that the holding was trans- 
ferable by custom (5). 

That a second appeal lay in the case although 
the claim in the suit for rent was under 
Rs. 100. 

The explanation added to 8. 153 of the 
Bengal Tenancy Act by the Amending Act of 
1907 has not completely nullified the Full 
Bench decision in Kali Mandal v. Ram 8ar- 
bewar (c). 

In this case no question of limitation or 
Court-fees arising, the petitioner’s application 
for revision was treated as a memorandum of 
appeal. Arjuu Dass v: Guneadra Nath Basu* 
Mulliok, 18 O.W.N. 1266 = 20 O.L. J. 341. 
Mookbbjee and Beaohoroft. jj. 

References:— {a) 11 O.L, J. 489 = 14 C.W.N. 
660. R. ; 27 I, A. 216 = 25 B. 337 ; 6*A. 256. 13 
A 440, D* (6) 13 O.W.N. 662, D* (c) 32 C. .957 
= 9 C.W.N. 721. B. 

(74) 8. A7— Appeal— Order setting aside exe- 
cution sale — Bxeoution proceedings fraudulent 
and collusive— Decree- holder purchaser — Mvi- 
dence Act, 8* 44. Ramdhani Sha y. To|dl 
BIbi, 18 O.L.J. 264 » 21 Ind. Cas. 938. .Bag 
Final Part, 1913, Col. 932, 
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{16)*S, 41 Appeal— Execution-sale ^Applu 
cation to set aside sale— Sale set aside ^Appeal 
hti auction-purchaser ^ whether competent— 
Bengal Tenancg Act (VILI of 1885», S. 173. 
Jadab Chaadra Mukerjee v. Joy Oopal 
Bbattaoharya, 20Ind. Oas. 191»19 O.L.J. 61. 
Bee Final Part. 1913, Col. 323. 

(76) 5. H— Execution of decree— Judgment, 
debtor claiming property as shebait for idol who 
was not party to suit— Appeal — Appeal tghen 
fihebciit party both in persmal and representative 
capacity - Execution interrupted by suit for 
declaration— Declaration decree fatal to former 
and subsequent execution* Kali Proianaa 
Ohoah V. Golara Rahman, 20 Ind. Gas 790» 
18 C.W.N. 910 Se Fiuai Part, 1913, Ool. 3i3. 

(77) S. 47— Promise by judgment-debtor to 
pay decretal amount in insLaimeuta or in de- 
fault sale to be confirmed — Default by judg- 
ment-debtor — Goofirmation of sale when to be 
considered to take pla&e — Application for deli- 
very of p^saessinn — Limitation* See EXECU- 
TION OP Decree, No. 7, 22 Ind. Gas. 497. 

(78} S. 47 -Validity of decree if can be ques- 
tioned in execution proceedings — Refusal to 
stay execution whether an interlocutory order. 
Bee Execution of Decree, No. 17. 20 O.L. 
J. 512. 

(79) S. 47— Scope. See ME&NE PROFITS. 
No. 8, 24 Ind. Gas. 484. 

(79-n) S. 47. See Nos. 4, 6. 6, 11, 12, 46. 66, 
68 supra and 217f 835, 441, infra* 

(80) Ss. 47. 96. 0. XLVII. r. 2— Delivery of 
possession — Review— Inherent power, when 
can be invoked— Sale certificate — Title — 
Appeal — Older cancelling order for delivery 
of possession — Decree-holder, auctionpur- 
chaser — Party — Question relating to exe- 
cution of decree. 

A Court cannot, in the exercise of its inherent 
power, assume jurisdiction to grant a review 
where it baa been expressly forbidden by the 
Legislature to entertain such application. 

The inherent power of a Court can be invoked 
only for the atfainment of the ends of sub- 
stantial justice, for the administration of 
lyhioh alone Courts exist. 

An order of the Munsif, by which he has 
cancelled the order of his predecessor for deli- 
very of poBsession to the legal representative of 
the decree-holder, aaotion- purchaser, on the 
applloatibn of the judgment debtor, is not open 
to appeal under S. 47 of the Code, as it does 
not decide any question between the parties to 
the suit or their representatives relating to the 
etecutioo, discharge or satisfaction of the 
Jiedres. 

Th^ question, whether an order in exSoution 
proceeding is within the scope of S. 47 of 
the Code depends for its solution upon its natsire 
and oontents. If it decides a question relating 
to: the execution, satisfaction or discharge of the 
deocee, and if the decision has been given be- 
tween, the parties to the suit or their reprasenta- 
lives in intamst, the order iflile wlth)n the aoopa 


Civ. Pro. Code (1908)— (Oontinnsd). 

of S. 47 and is oousequently a decree within the 
meaning of S. 2 /and is open to appeal under 
8 . 96 of the^ipode (a) . 

An order for delivery of possession to the 
auotion-parohaser is not one relating to exeout 
tion of deoree. 

4 « 

An order for delivery of possession to the 
decree-holder, auction-purchaser, is not one 
between the parties to the suit or their 
representatives. , 

Oases on the point reviewed. 

On any point speoifioally dealt with by the 
Code of Civil Procedure, a Gourt|p cannot disre- 
gard the letter of the euaotzfient according to its 
true oonstruotion, though, as the Legislature 
oaonot anticipate and make express provision to 
cover all possible ooutingenoies, it is tbeduty of 
the Judge to apply the provisions of the law not 
only to what appears to be regulated expressly 
thereby but also to *all cases to which just 
application of them may be made and wbioh 
appears to be comprehended either within the 
express sense of the law or within the conse- 
quences that may be gathered from it (5)* 

A sale certificate is merely evidence of title ; 
it does not create title which may be proved by 
other evidence (c) Sasi Bhusan Mookeijee 
y. Radha Nath Bose, 20 G L.J. 433. 
MOOKERJEE and BBACHCROFT, JJ. 

References ' — (a) 18 C.L. J. 267 ; 15 O.L. J. 
89, R. (5) 9 W.B. 402 ; 3 C.L.J. 29. R, (c) 7 
G.L.J. 384 ; 7 C.L.J. 387 ; 9 C.L.J. 346, R. 

(81) 8. 47, O.V, r. 17. 0. XXI, rr 40 (1). 50 (1) 
(c), 0. XXX. rr, 8, 5,7, S— Decree, execution 
of — Decree against firm— Suit against firm 
— Names of partners not disclosed in plaint 
— Application for service of summons on cer^* 
tain person as partner — Service — Represen- 
iation made at the time of service, legal 
effect of — Refusal to accept — Service on 
outer door of firm office— No written notice 
as to capacity in whiik summons was served 
— Service, individual -Person served, duty 
of — Appeal — Final order. 

Per Curiam. — A suit was instituted against 
a certain firm. The names of the partners 
were not disclosed in the plaint. An application 
was made by the plaintiff, «in which it was pray- 
ed that the writ of summons in the suit might 
be served on 6 as partner of the finm ; this 
applioation was allowed. The summons was 
banded to B at the place of the business of the 
firm and he was asked to receive in the name 
of his masters. When he refused to give a re- 
ceipt, the sumpiODS was affixed to the outer door 
of the place of business. The plaintiff obtained 
a deoree and the deoree as drawn up was 
against the firm. An applioation for execution 
was then made against B as partner of the firm^ 
and an order was passed for issue of warrant of 
arrest against him: 

Held, that it was open & the deoree-holder 
to proceed, with execution against B under 
O. XXI, z. (l)f d« <n) ^f lihe Onde* 
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Tbftt the legal effect of the secvioe of 
summons upon him wir>hoi\t the preaoribed 
notice under r. 6 of O. XXX of tjpe Code was 
service upon him in his capacity as partner, 

e nd the only method by which he could contest 
is liability hs partner was by appearance 
under protest in accordance with r. § of the 
said order. That, when he failed to appear, it 
was open to the decree-holder to proceed with 
execution against him, 

The object of.aotioe under r. 6 of O. XXX of 
the Code as to the capacity of the person 
eRIrved is to remove the possibility of dispute as 
to the oharaoter in which a particular person 
h((s been servJI. Sf there is a notice in writ- 
ing, the person served is appraised of the oharao- 
ter lu which he is sought to be made liable. 
The notice may intimate to him that he is 
served as a partner or that he is served merely 
as the^manager or that he is served in a two- 
fold capacity, namely, bcvth as a partner and as 
a manager. The Legislature intended not 
merely to raise a rebuttable presumption as to 
the character in which he was served, but to 
lay down deffnitely the legal effect of the ser- 
vice. 

That there was good service under 0. V, r. 17 
of the Code. 

Held also, that an appeal lay under 8. 47 of 
the Oode. The order was essentially a decree 
as it determined a question relating to the 
rights and liabilities of the parties with refer- 
ence to the relief granted by the decree (a). 

The fact that the judgment-debtor could 
avail himself of the provisions of sub-r. (1) of 
r. 40 of O. XXI of the Code did not alter the 
nature of the order passed by the Court. 

, Per Mookerjee^ /.—Rule 3 of 0. XXX of the 
Code defines the two alternative modes of ser- 
vice of summons in a suit instituted against a 
firm.« The first mode is by service upon one 
or more of the partners. The second mode is 
by service upon the pqjrson who has the control 
or management of the business. If servioe is 
effecied in either of these modes in accordance 
with law, there is a good servioe upon the firm 
as a corporate entity, and it is immaterial whe- 
ther all or any of the partners are within or 
without British India. But there is a funda- 
mental difference in the result of the two modes 
of servioe. In the case of service upon a partner, 
there is a good servioe not only on the firm but 
also upon the partner personally, which may 
render him liable in proceedings in execution 
to the extent stated in r. tO of O. XXI of the 
Code ; on the other hand, if there has been 
service upon a person who has Jbhe control or 
management of the business but is himself 
not a partner, although there is good service 
upon the firm, there is no individual servioe 
upon any of the partners.* In this latter case, 
however, the decree- bolder is entitled to prooeed 
under snb-r. (2) of r. 50 of 0. XXI of the Code. 

Per Beachcro/^,*"/.— Sub-r- (2) of r, 60 of 
0, XXI is only applicable in the absence of the 
conditions in jub»r. (I)* 


Civ. Pro. Gode (1908)— (Oonfinued). * 

Rule 7 of O. XXX of the Code is to be road 
subject to r. 6 and contemplates only a oase 
where service is on a manager and not a oase 
where the person served is deemed to be served 
as a partner. 

Queere, — Whether a person who has refused 
to accept servioe of a summons oan plead that 
he was in fact served in one capacity and not 
in another. Baishnab Charan Saha v. Bank 
of Bengal, 19 C L /. 581. 

MooKKRJBE and BBAOHOROFT, JJ, 

Beferencts (n) 24 0. 726 (739) ; 34 A. 630, 
F.; 14 C.L.J. 35-16 O.W.N. 124 ; 16 C.W.N. 
970, D. 

(82) S. 47, 0. XXI, r. Execution — Decree 

— Adjustment out of Court^Not ceftified — 
Failure of judgment- debtor to apply within 
time — Effect — Remedy by regular swif— 
Limitation Act, Art. 174. 

The Court executing a decree cannot 
recognise an adjustment of the decree out of 
Court which had not been recorded as certified 
(a) or to certify which the judgment-debtor did 
not apply within the time provided by Art. 174, 
Limitation Act. 

When a decree has been fully executed, S. 47 
ceases to appl^i and there is nothing to prevent 
a judgment-debtor from instituting a regular 
suit on the ground of fraud or negligence, where, 
through the decree-holder’s fraud or negligence 
to certify adjustment the judgment-debtor bad 
to pay a second time (6). Bayyid Muhammad 
Nup ir. Ko Law Pan U.B.R. (1913), 4th Qc., 
p. 191 = 22 Ind. Cas. 963. 

Shaw, j.o. 

Biferences--(a) 2l 0.437; 31 0. 480; U.B, 
R- (1907—1909). Civil Procedure, 31, B. (5) U. 
B.R. (1904—1907). Civil Procedure, 36. R. 

(83) 8. 47 andO. XXI, r. 2— Suit for declara- 
tion that a decree had been satisfied and should 
not be executed against plaintiff —Maintain- 
ability. See Declaratory suit, No. l. 

42 P.R. 1914. 

(84) S. 47, O. XXI r, 36 — Mortgage with 

possession — Mortgagee also co-sharer — 
Sale of equity of redemption-- Suit for pre- 
emption — Mor.ey dfposited by pre-emptor 
and removed by vendee^ Pre emptor full 
owner by operation of law^Execuiion of 
decree unneassary, ^ 

A property mortgaged with possession was 
sold off by the mortgagor. The mortgagee, who 
was in pcssession and was also a oo- sharer, 
brought a suit for pre emption without asking 
for possession, obtained a decree and^ deposited 
the mopey in Court which was removed by the 
vendee. The decree was never executed. 

^he plaintiff’s title having been denied by the 
defendant, the present suit for deolnration of 
right was brought. Held that the plaintiff 
being himself in poFsession qua mortgagee, i4 
was not necessary for him to seek any further 
relief in exeoatioo of pre-emption decree under 
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0« XXI, r. 86, Civ. Pro, Code, and the suit was 
not barred by 8. 47 of the Code of Civil 
Procedure. 

Beld also, that when the plaintiff satisfied 
the condition laid down in the pre-emption 
decree by depositing the amount of the sale 
price in Court and the defendant removed that 
amount, no title whatever remained in the 
defendant, and the plaintiff by operation of law 
became full owner of the property. 81 ta Ram 
Pande t. Madho Pande, 12 A, L. J. 521-23 
Ind. Cas. 876. 

Tudball, j. 

(84-a) 8.47, O. XXI, r. 53 (3)-Questions 
relating to execution, what are — Objection to 
attachment of decree in execution- Order refu- 
sing application for execution — Appeal. See 
Execution of deobee.No, i8-a,i7 0 0. 374. 

(86) 5. 47, 0. XXI. r, 60 — Appeal, maintain- 
ability of — Decree, execution of — Endowed 
property, execution against— Decree against 
shehait, if binding against succeeding 
shebait — Judgment debtor death of, pending 
execution — Succeeding shebait, objection of, 
as private property---' Party.* 

When a decree has been passed in a suit 
against a sbebait as representing an idol, it is 
binding on the succeeding shebait, provided it 
has been passed without any fraud or collusion. 
But when a decree has been passed against a 
person in his capacity as sbebaii, execution can 
be taken out only against the properties of the 
endowment in his hands (a). 

When X, in execution of a decree for money 
against Y as shebait of a deity, attaches and 
proceeds to sell properties of which Y or his 
shcoesBor in office alleges that he is in poeses- 
sion not as shebait of the deity, but in his own 
right, the case does not fall within the soope of 
8. 47, but comes under O. XXI, r. 60 of the 
Code (5). 

Per Beaehcroft, J. — If the claim of the 
objector is really in his own interests as repre- 
sentative of the judgment-debtor, the case falls 
under 8. 47 of the Code, but if it is adverse to 
bis interest as representative, it does not (c). 
Upandra Nath Kalamori v. Kusum Kumari 
Dasi, 20 C.LJ. 485. 

MOOKEBJEB and BEACHOBOFT, JJ. 

Befei^,nces :—{a) 14 B.L.B. 460«23 W.R. 
263-2 I. A. 146 ; 6 C.W.N, 178 ; 29 M. 663 ; 
14 M.Ii.J. 377, B. (6) 39 C. 298. F, \ 17 0. 
711, Expl. ; 16 C.W.N. 725 ; 11 B.L.B. 149 ; 4 
LA 66«2 0. 327. Diet, (c) 17 C. 711, Distd. 

(86) 8.* 47, 0. XXI, r. 60— Legal ropresenta- 
tive*— Objection to attaebtuent — Property if 
assets in the hands of legal representative— 
Question to be decided in execution. See J^E- 
CU3?10N OF DBCBBB, No. 14, 20 C.L^J. 481. 

(67) 47, O. XXt, r . Proclamation of 

eale-^Pariiculats of —Value and capacity 

* of a mill tare material facts for prbciama- 


CiY. Pro. Coda (1906)*-(CottfiMtted). 

Where the judgment-oreditor had purchased 
property at an auction sale which was subse* 
quently set aside, and the judgment- debtor in 
the n^xt sale proclamation claimed a set-off 
from the judgment-oreditor for the mesne pro; 
fits of the property, held% thal this matter 
should, be deajt with in execution piooeedings 
and not by a separate suit. 

In the sale proclamation, as the parties did 
not agree as to the valuation and capacity of 
two rice mills, the Court inserted the respective 
figures of both parties. Reid that, as far ^ 
valuation was concerned, this amounted to a 
material irregularity. The sale liras stayed aipd 
the lower Court was directed to bold an en- 
quiry as to Valuation and insert the figure found 
on such enquiry- Each case must be dealt with 
on its merits. Maung Maang y. Wightman A 
Co.. 7 Bur. L.T. 64 = 24 Ind. Cas. 468. 
HaBTNOLL, O.J.; and TWOMEY, J.® 

Beference A. 412, R, 

(88) S, 47, 0. XXT, r. Appeal— -Execution 

of decree— Sale proclamation —Valuation of 
mortgaged properties to be sold — Accept- 
ance of decree'- holder* s valuation— O'^^deft 
whether appealable ^ 

Every order passed in execution proceedings 
is not appealable ; only such orders as Conclu- 
sively determine the rights of the parties are 
appealable (a). 

Therefore, an order accepting the valuation 
put upon a property by the decree holder under 
r. 66 of O. XXI of the Oiv. Pro. Code is not 
appealable. Mahammad Eahasan Hosain Y. 
Tara Prosaana Mukerjee, 22 Ind. Cas. 648. 
Fletcher and chatterjeb, jj. 

Beferenoes‘> — (a) 10 Ind. Cas. 371 = 14 O.L.* 
J. 35=16 O.W.N. 124; 17 Ind, Cas. 88«16C. 
W.N. 970, F. 

(89) S. 47,0. XXI, rr. 100, 101 -Oisiossss- 
sion by auction- purr baser — Application by 
dispossessed mortgagee disallowed — Appeal, 

T obtained a decree for sale of a mortgaged 
property subject to a prior mortgage. The 
property was put to sale and was purchased by 
T bimself. T obtained possession of the pro- 
perty through Court. The prior mortgagee 
then applied to the CovArt, praying that the 
possesj^ion might be restored to him. The 
Court disallowed the application : 

Held, that no appeal lay from such order, 
TeJ Pal Y. Tara Singh, 24 Ind. Cas. 93. 
RAPIQUE and PiGGOTT, U, 

(90) S, ^S-^-Decree for possession on condi- 
tion of paying an amount of money— Exten- 
sion of time for payment — Objections of 
judgment-debtor disallowed— Appeal, 

A decree was passed for possession of certain 
property on condition of the decree-holder pay- 
ing a certain amount up J^o a certain tixne. 
The money was paid beyond the time prescrib- 
ed and the deobee-holder prayed for possession 
of property.^ !rudgment«debtors4)ti^ an the 
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ground that the money was paid beyond timei 
but the Ooutt beiow overruled their objeotion 
and allowed execution to proceed. that the 
order disallowing the objeotion was figx order 
relating to the execution of the decree within 
*the meaning df B. 4$ of the Code, and an appeal 
lay against that order. Kaupi Upadhia v. 
Dwarka Singh, 12 A.L J. 12»22 Ind. Gas. 
926. 

BANBRJI, .T. 

Reference A.L.J. 950, D. 

(91) 8, 48 — Applications for execution after 
Code had come into operation — Bar of fresh 

• application for execution after twelve years 
from date of decree — Application for execu- 
tion after twelve years in coniinuaiion of 
previous execution within that lime, whe- 
ther barred under 8, 48 — Theory of 
continuation — Interruption of previous 
application by citcurpstances beyond decree- 
holder^ s control, 

S, 48 of the Civ, Pro. Code of 1908 applies to 
applications for execution of decrees made after 
that Code came into operation (a), 

A mortgage decree was made absolute on 
February Ist, 1900, There were several appli- 
cations for execution, one of which was made 
on July 9th, 1902. There was another applica- 
tion made on December 12th, 1910, which was 
in continuation of the application of July 9th, 
1902. The present application, died on August 
9th, 1912, was made in continuation of the pre- 
vious application of December 12th, 1910. The 
judgment'debtor objected on the ground that 
the present application was barred under S. 48 
of the Oiv. Pro. Code. 

• Held, that S. 48 provided that no order for 
execution should be made upon any fresh appli- 
cation after the expiry of twelve years from the 
date^of the decree ; that the present application 
was not a fresh application within the meaning 
of the section, it being an application in con- 
tinuation of the previous application and that, 
consequently, the present application was not 
barred under S. 48. 

The theory of oontinuation applies only where 
the previous application has been interrupted by 
reason of oiroumataiyoes over which the decree- 
holder has no control (b). Muhammad Nabi 
Reza y. IfiTilliam Alfred Thomas, 21 Ind. Cas. 
928. 

MOOKBBJEB and BEAOHGROFT, JJ. 

References :-^{a) 19 Ind, Cas. 391 = 17 O.W, 
N. 622*40 C. 704 ; 19 Ind. Oas, 899, F. (6) 16 
Ind. Cas. 541, Rel 

(92) 8* iS— -Madras Court of Wards Act (I of 

X902), 8, id— Limitation Act, 1908, 8, 16 — 
Mortgage decree against person of proprietor 
— Not in accordance with 8, 89 of Transfer 
of Broperty Act— Irregular Propriety can- 
not be queetioned in execution— Estate under 
Court of Wards-Sxclusion of tme— Bar- 
red— Limitation, # . ^ 


Ciy. Pro. Ooda (i9QB)—{Qonimued), » 

A mortgage decree giving a personal Remedy « 
against the mortgagor before the sale of the 
mortgaged property, though irregular upder 
8. 89 of the Transfer of Property Act, cannot be 
questioned in execution proceedings (u). 

The prevision in S. 46 of the Madras Court of 
Wards Act that the period during which the 
estate remains under the Court’s management 
should be deducted when calculating the period 
of limitation prescribed by the Limitation Act, 
will apply only when decrees have been trans- 
ferred to the Collector for execution. An 
amendment of it in execution petition ought not 
to be permitted to revive a barred claim (6). 

Qumre. — Per Sadasiva Aiyar, J , — The sec- 
tions of the Limitation Act relating to exclusion 
of time and obtaining the benefit of time spent 
in necessary acts and other similar provisions 
govern also the 12 years* period of limitation 
provided in 8. 48 of the Code of Civil Proce- 
dure (c). Kumara Vihikata Perumal Raja 
Bahadur Yaru v. Yelayuda Reddi, 27 M.D*J* 
25 = 24 Ind. Cas. 195. 

Wallis and badasiva Aiyar, jj. 

References (a) 12 Ind. Gas. 689 ; 21 M.L.J. 
1036 ; 10 M.L.T. 429; (1911) 2 M.W.N.458 ; F. 
(6) 13 Ind. Cas. 268 ; 10 M.L.T, 557 ; 86 M, 
378 ; 22 M.L.J. 189 ; 21 Ind. Cas. 782 ; 14 M. 

L. T. 630; (1914) M.W.N. 157; 26 M.L.J. 88; 
19 Q.B.D. 394; 56 L,J. Q B. 621; 85 W.R. 
820, F. (c) 1 0 226 (242) ; 25 W.R. 283 ; 8 I. 
A. 7; 3Sar. P.C.J. 673; 3 Suth. P.C.J. 236; 
18 B. 734; 16 B. 636, F. ; 18 Ind, Cas. 686 ; 13 

M. L.T. 79; 24 M.L J. 96; (1918) M.W.N. 
114 ; 37 M. 186, Diss, 

(93) 8. iQ— Meaning of “ date of decree sought 
to be executfd — Application for execution to 
be treated as pending until validity disposed 
of— Res judicata in interpreting decrees — 
CourVs power to construct records disappear- 
ing from its custody, 

A compromise decree dated 26—3 — 1896 
directed that ^'the 1st defendant do execute a 
deed in favour of the second plaintifi empower- 
ing the second plaintifi to enjoy J share in cer- 
tain villages within a month from the date of 
demand by the second plaintifi, that the right 
to make the demand shall accrue to the second 
plaintiff as soon as a particular suit of 1894 is 
disposed of and as soon as a certain tank is 
provided with steps to be constructed by the 
first defendant within 3 years from the date of 
the decree,” * 

An application to execute the decree was 
made on 10—12—1909 praying for execution 
of the deed, etc. A similar application for exe- 
cution was mO'de and granted in 1899, but there 
was toothing in the records to show why the 
decree was not executed or what beoamo of the 
execution petition. 

^Held, that an application for execution must 
be deemed to be pending until it is validly dis- 
posed of, and that, so far as the execution 
petition of 1909 related to the carrying out , pf 
the order pasAcd in the earlier petitipn onSfijO 
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directing tbe first defendant to execute the deed 
of transfer, it was not a fresh application, and 
the provisions of S. 48, Oiv. Pro. Oode, did 
not apply to it (a). 

Where the question is as to the construction 
to be placed on a decree, any decision which 
has adjttdioated the matter is res judicata in 
subsequent proceedings to enforce the decree 
( 6 ). 

A Court has inherent power to construct 
records which had disappeared from itscusPbdy 
(c). 

The meaning of the expression “ from the 
datp of the decree sought to be executed in 
B, 48, cl. (a), Oiv. Pro. Code, dieouseed {d). 

Yenkatamma v. Manikyam Nayani Vara, 

16 M.L.T. 399. 


SADASIVA IYER and NAPIER. JJ. 
References: — (a) 12 M.L.J- 24 ; 31 M, 71, 
R. lb) 36 M. 653, R. (c) 14 M.L.T. 317 = 
(1913) M.W.N. 862, 1^, (d) 36 B. 368 ; 17 A. 
39, Cons. 


(94> S- 48, O. XX, r. G-^Mortgage decree — 
Direction that unrealised balance of decree 
should be recovered from mortgagor per- 
sonally --Application to execute, if may be 
made after 12 years. 

Where a mortgage decree dirvcted that the 
property mortgaged should be sold and, if the 
proceeds of the sale be insufficient, the balance 
of the decree should be realized from the other 
properties and the person of the judgment- 
debtor, an application made more than 12 
years after the date of the decree for attach- 
ment and sale of the mortgagor's other proper- 
ties is barred by S. 48 of the Code. Jnanend- 
panath Bose v. Khulna Loan Company, 18 
O.W.N: 492 = 24 Ind, Cas. 35. 

COXE and Ray, JJ. 

(96) Ss. 60, 62 — Hindu law — Surety debt — 
Decree against father --Partition between father 
and son — Execution against property in the 
hands of son— Liability of son to pay it. See 
OlV, Pro. Code 0882), No. 23, 27 M.L.J, 112. 


Civ. Ppo. Coda (1908)— (Oonftntiad)« 

f 

Mahammad Hasafn Khan v* Amar Chand 

Paul. 16 0.0.238 = 21 Ind. Oas. 283. See 
Final Part, 1913, Ool. 328, 

(98) 62— Sequestration of property by 
attachment — Effect — Right of creditor — Per^, 
sooal liability of beirs at-law — Night of heirs 
to profits. See, D ebtor AND OREOITOH, No. 3, 
17 0.0. 207. 

(98-a) 8. 52. See Nos. 96, 96, supra. 

(98-6) a. 63, Bee No. 96, supra- 

(99) 8. 65 (A)— Surety bond -^Application by 
judgment debtor to he declared insolvent 
and hh appearance when called upon^ both 
laid down as conditions thereof — Breach u/ 
one condition— Effect — Realisation of seen- 
rity— Order refusing to review order of 
arrest— Civil revision petition against-^ 
Death of petitioner— Abatement. 

A Civil revi:}ion petition against an or^er of 
the lower Court, refusing to review an order of 
arrest passed by it against the petitioner in 
execution proceedings, abates, on the death of 
the petitioner, and no right survives to his 
legal representatives. 

A person stood as surety for a judgment- 
debtor and executed a suret y- bond in terms of 
S. 55. cl. 4, Civ. Pro. Code. Under the bond, 
the surety agreed that the judgment-debtor 
will within one month apply to he declared am 
insolvent, and that be will appear when called 
upon in any proceedings upon the insolvency 
application or upon the decree in execution of 
which he was arrested, and that, if the judg- 
ment-debtor fails so to apply and appear the 
security may be realised. Held that the surety 
will not be discharged even if one of the two 
coiiditioDB stated above is broken. Kallasa 
Aiyar v. Arunachela ChettiaF by Ramasaml . 
Iyengar, Agent, 15 M.L.T. 224 = 22 Ind. Cas, 
953. 

SADASIVA lYEB, J. 

(100) Ss. 65, 145 (c)— Extent of surety liabi- 
lity. See Execution ot* Decree, No. 3, 21 
Ind. Cas. 612. 


(96) 8s 50, 62, Hindu Law— Liability- 
Property descending to son— Assets in the 
hands of the son made liable for father* s 
debt— Son dyirg— Divided unde succeeds 
—Property liable for father's debt. 

Where ancestral property in the hands of the 
son is metde liable by S. 53 of the Oiv. Pro. 
Code for the debts of the father, the fact that 
the son dies subsequently and exeootion is 
sought against his heir and legal representative 
does not afieot the operation of 8. 53 of the 
Code, as making the property in question any 
less, the father’s property for the purposes of 
Ss, 60* and 52 oft the Code. A. KaUharl 
Rangalyerv. Yenkatrama Iyer. (1914) M, 
W.N. 864 » 24 Ind. Oas. 280. • 

WALLIS and AYLING. JJ. 

(97) S. 61 (d)f 0. XLI, r. Receiver, 
Grounds far appointment of— Discretion of 
Oovjrtr—Oonvoniience of decree-holder. Mirsli j 


(101) S. 58, ib) {iv)— Subsistence allowance 
sent by money order not reaching in time — 
** Omission to pay'\ 

The words “omission to pay *’ in S. 68, ol. (6) 
(iv) of the Code, include also a case where the 
subsistence allowance is sent by money order, 
which, though sent suffioiently early t6 reach 
the officer in charge of the prison on the first of 
the month, does not actually reach that officer 
n time. 

A payment cannot be considered to have been 
made to the r^oer until the officer actually 
receives the money. Thaoharkal Tharkal 
Kannoth Arukanthanath Moldeeu Ratti v. 
Parambath Kundi Mama, 22 Ind. Cas. 25. 
Miller, j. 

fl02) 8. 60— Attachment-^ Salary— Officer of 
Indian Army-- Money attached and distri- 
butfdamoong decree-holders, cannot here- 
fundedi ^ 



DIGEST OF CASES. 


322 


321 


OlY. Pro. Oodo (1908)— (Gon/inued). 

T£e salary drawa by an ofiSoer in the Indian 
Army is not liable to be attached in execution 
of.a decree, under S. 60 of thd Oiv. Pro. Code. 

Where, however, the salary of sifth an 
Pfid !6r has been attached and the realisation 
distributed among the decree-holders, the lat- 
ter cannot be ordered to refund |he money so 
paid to them. King King A Go. y.t Francis 
Di Davidson, 16 Bom, L.B. 233»2d Ind. Gas. 
676-38 B. 667. 

MAOLBODt J. 

«(103) 8, 60— Armp Act (44 and 45 Vic,, 
Chapter 6B), 8, 136 — Attachment of salary 

• of Honorary Commissioned Officer in the 
Indian 8ubordinate Medical Department, 
liaoiUty of. 

Held, that the salary of Honorary Oommis- 
sioned Officer employed in the Indian Subordi- 
nate Medical Department was liable to attach- 
ment to the extent of ond-half under S. 60 of 
the Code of Civil Procedure read along with 
B. 136 of the Army Act (44 aod 45 Vic., Chap. 
66). Prins. B. G. A. (Lieutenant) v. Messrs. 
Murray ft Co. Limited, 17 0.0. 99-23 Ind. 
Gas. 936. 

Lindsay and Pandit Kanhaiya Laii, 

j cs. 

References 83 A. 629 ; 37 B. 26 (30), Rot F.; 
24 0. iOi ; 25 M. 402, B. 

(104) S. 60 —Insolvent — Salary- Appropriation 
of income for the benefit of the creditor. See 
ACT III OP 1907 (Provincial insolvency), 
No. 18, 19 0 L.J. S3. 

(105) S. 60 (g)-— Political pension-^Property 
granted by Gjvernment for political consi- 
dtration — 8anad — Int rpretation of — 
Opmionof the Eeoenue Officers as to the 
terms of the grant— Pensions Act (XXIII of 
1871), 8. li— Evidence, 

A grant of land by Government for political 
considerations, to tbec^rantee for life and as an 
absolute estate to his descendants, is not poli- 
tical pension within the meaning of 8. 60 (p) of 
the 0 3de of Civil Procedure, and the land so 
granted is not exempt from attachment and sale 
in execution of a decree. 

The right of the parties to whom a grant of 
land has been made by the Government must 
be dete|mined by references to the original 
sanad by which the grant was made, and the 
opinion expressed upon that s%nad by Revenue 
Officers is Irrelevant in oonstruiog that sanad, 
Kaniz Fatima Begam v. Saklna Blbi, 12 A.L, 
J. 437-36 A. 318. 

RAFIQ and PIGGOTT, JJ. 

References 26 A. 617 ; 31 A. 382 — 6 A.L.J. 
619, F, 

(106) B. 63— Property attached by different 
Counts and money realised by the Court of 
the high at grade — B ght of attaching cre- 
ditors to shtre rateablu though their decrees 
not transferred to the highest Court* 

91 


Giv, Pro. Godo ^{Continued), • 

A section like 8. 63, Oiv. Pro, Code, Vhioh 
merely deals witb procedure should not be 
construed as affecting the substantive rights 
int.r SB of the decree-holders in the difiacent 
Courts* 

Where property is attached by more Courts 
thio one and money is realised in acoordanca 
with S. 63, Oiv. Pro. Code, by the Court of 
the highest grade, all the holders of money 
decrees who have attached in execution in any 
Court before the actual receipt of the assets by 
the Court of the highest grade are entitled to 
share in the rateable distribution on applica- 
tion to such Court and without getting jlpMiir 
decrees transferred to it. NarasimhaohariAr V. 
Krlahnamachariar, 26 M.L.J. 406 — 23 ind. 
Oas. 909. 

Wallis and Bakbwbll, jj. 

References M. 413 ; 35 M. 688-21 M. 
L.J, 506; 21 0. 200; 2 O.W.N. 126, R. ; 6 M. 
367, D, ; 14 O.W.N. 395* Diss, 

(107) 8s, 63, 73, 0. XXI. r. b2-lllegality of 
attacking money lying in Court's hands in 
another distrkt -Order XXI, r. 62 — 6’. 63— 
Mon^y detained under a temporaty injunc^ 
tion liable to rateable disiribution under 
8. IB— Proper course wh n monsy lying in 
another district is sought to be atioched. 

It is illegal tot a Court to attach money lying 
in the hands of a Court in another District. 
The proper procedure for a deoree-holder in such 
a case is to have his decree transferred to the 
Court in that district for execution. 

Money attached before judgment in a case is 
liable to rateable distribubion in execution of 
decrees against the same defendant. Ram- 
ohaodra y. Latchman Pillay, 7 Bur. L.T. 277. 
SHAW, J.C, 

(103) 8, 6 ^ — Sale when Act of 1859 in foroe 
— Suit governed by later Code— Defence 
available to representatives of certified pur* 
chaser. 

Under an auction-sale held at a time when 
the Oiv, Pro. Code of 1859 was in force, certain 
property was purchased by the plaintiff’s an- 
cestor in the name of the defendant’s ancestor. 
A dispute arose between the parties as to owner* 
ship of the land when Act of 1908 bad come 
into foroe. Held that the juit would be govern- 
ed by the provisions of ||he later Code. 

Held also that the defence provided by 8. 66 
of the Giv. Pro. Code, is open both to the 
certified purchaser and bis representatives. 
Gaya Prasad v. Lareti Kuar, 12 A.L. J. 1145. 
SUNDABLAL, J. 

Reference 31 Bom, 61, F, 

(109)* 8, Property purchased benami— 
Beal purchaser obtaining and remaining m 

• possession— Declaratofy su't by real purcha- 
ser, whether barred —Specific Belief Act* 
a. 42. 

A real purohaser at an auction sale who 
purchases the property sold through a benamtdof 
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Civ. Bro. Code (1908)— 

but rec&ams in uninterrupted possession of the 
same, is not precluded by S. 6G, Civ. Pro. Code, 
from suing for a declaration that he is the 
owner of the property, Myat Gale v. Ban Tha, 
7 L.B.B. 260«:25 Ind. Oas. 810. 

Ormond, j. 

(109*a) S, 70. See No. 367, infra. 

(110) S. 'JS--PracticB — Procedure — Eaieable 
distribution — Meaning of “ same judgment^ 
debtor . • 

Where certain property was attached and 
80 I 44 & execution of a decree obtained against 
X » his personal capacity, and where the 
holder of a decree passed against X as heir to 
his wife sought rateable distribution of the 
proceeds of the sale. 

Held that the provisions of S- 73 of the Code 
cannot be invoked, unless the judgment-debtor 
occupies the same character in each decree. 
Toola Ram v. Abdul Gaffoor, 7 Bur. L.T. 67 
Ind, Gas. 476. 

ROBINSON, J. 

Reference : — 26 A. I ; 25 B. 494, F. 

(111) S, IS-^Plaintiff^s application for rateable 
distribution refused — Plainiiff^s revision 
petition dismissed — Suit under S. 73, Civ. 
Pro. CodCi to recover port^m of assets — 
Limitation — S. 14 and Arts. 62, 120, Limi- 
tation Act (1908) — Deduction of time spent 
in prosecuting revision petition. 

Plaintiff brought a suit under 8. 73, Civ. 
Pro. Code, his application for rateable distribu- 
tion as against the defendant, in respect of 
certain assets in Court deposited by a third 
party against whom both plaintiR and defend- 
ant had obtained decree, having been refused 
on 18-10-1906. The defendant drew the money 
in question from Court on 19-10- 1905. On 
21-12-1906 plaintiff hied a revision x>^tition in 
the High Court to set aside the refusal order 
dated 18-10-1906. That petition was dismissed 
on 12-12-1906. The present suit was filed on 
11-12-1909. Held that Act. 62 of the Limita- 
tion Act applied to t'uc case and the suit was 
barred as plaintiff was not entitled to deduct 
the time between the refusal order and the dis- 
posal of the revision proceedings. 

Art. 62, Limitation Act, ought to apply 
wherever the defendant has received money 
which in justice and equity belongs to plaint- 
iff in ci^pumstances which in law render the 
receipt of it by the defendant a receipt for the 
use of the plain tif. 

The intention of the defendant at the time of 
receipt of the money to receive it for himself 
and not f vr the plaintiff is not the test by which 
the question whether the money * was in fact 
received lor the plaintifi’s use has to be decided. 

If the plaintiff in a suit under S. 73, {^iv- 
Pro. Code, is found to be entitled to a portion of 
the assets which have been paid to the defendant, 
the latter must be regarded as having received 
the portion so paid to him for the use of the 
platntiS (a). 


Civ. Pro. Code (1908)^(Confinusd). 

The High Court will not exeroise its revi- 
sional powers when there is any other remedy 
open. In the present case, the>plaintiff had his 
remedy,, by suit, and hence cannot be said to 
have prosecuted the revision petition in good 
faith within the meaning of S. 14 of the Limi*' 
tation Act. In this view the time which expired 
isetweefi the oi^er refusing rateable distribution 
and the revision proceedings cannot be excluded 
in calculating the limitation for the present 
suit. Baiznath Lala v. Ramdoss, 16 M.L.T. 
609 = 27 M.L.J. 640. 

AYLING and HANNAY, JJ. # 

References - —(a) 16 B. 438, F.\ 23 A. 313; 32 
C. 527 ; 6 W.B. 308 ; 10 C. 860 ; 30 M. 469 ; 

M. L.T. 326 « 22 M.L.J. 486 ; 33 A. 708} 21 M. 

L. J. 706, B. 

(Ill- a) 8. 73. See No. 107, supra. 

(112) S. 73 — Rateable distribution— -When 
entitled — When decree of judgment- deator is 
attached. K. Venkata Heggade v. Ruppanna 
Row, (1913) M.W.N. 1021^14 M.L.T. 633>« 
21 Ind. Cas. 611. See Final Part, 1913, Ool. 
332. 

(113) S. 73 — Conditions entitling a party to 
rateable distribution — District Munsiff's Court 
in exercise of Small Cause jurisdiction not same 
as his Court in the original side. Chella Nara- 
siah y. Bontan Obbayya, 25 M.L J. 601 »21 
Ind. Cas. 869. See Final Part, 1913, Col. 333. 

(114) 8. 73— Priority of registered co-opera- 
tive society to other creditors how enforceable— 
Rateable distribution. See ACT II OB' 1912 
(Go-orEKATivE Societies), No. 1 , 18 O.W. 

N. 1140. 

(116) S. 73— Power of High Court to revise 
the order of the lower Court in a case of rate-, 
able distribution. See REVISION, No. 3, (1914) 

M. W.N. 738. 

(116) S$. 73, 104 — Application for rateable 

distribution-- Order ^ whether appealable — 
Appeal, • 

No appeal lies (tom an order passed under 
B. 73 of the Civ, Pro. Code of 1908. Pungalur 
Ohennamma v. The MinorgRaja of Rarventi- 
gar by Guardian W. A. Yaradachariar, 23 
led. Cas. 422. 

BaNKARAN NAIR anfi AYLING, JJ. 

Rejerences : — 12 Ind. Gas. 911*13 Bom.L.B. 
1193*36 B. 166, Dist. 

(117) Ss, 73, lib —Execution of decree— Rate- 
able distribution— Summary inquiry as to 
whether decree fraudulent— Jurisdiction- 
Acting wilh material irregularity — Exami- 
nation of witness without notice to pleaders, 
if legal— Evidence not taken in accordance 
with law— Decision based on such evidence 
—Evidence Act, *S. 166. 

A Court executing a decree has juxisdiotion 
to hold a summary inquiry as to whetbet the 
decree obtained by one of the deocee-holders 
asking for rateable distribution is fraudulent 
or not (o), • 
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ClT.. Pro. Code (1908)-’(0on(i^ 

A Court should not examine a witness with- 
out notice to the parties or their pleaders, and 
without affording them an opportunity to 
oross'examine him or to rebut bis atat'Bments. 

• S. 165 of th^ Evidence Act does not justify 
such procedure. 

When a Court examines a witness without 
notice to the pleaders and bases its decision 
upon the evidence of the witness, it acta with 
material irregularity in the exercise of its 
jurisdiction vfithin the meaning of S. 116 of 
ihe Civ. Pro. Code. Pearl Lai Das v. Pearl 
Lai Dawn, 32 Ind. Oas. 407. 

• MOOKEBJEB and BBACHCROPT, JJ. 

Beferenees : — (a) 16 Ind. Oas. 795 = 17 C.W.N. 
326 = 16C.L.J. 682, Bel, 

(118) 8. 73, 0, XXI, r. 62 — Fund in Court — 
Attachment by several creditors — Not enti- 
Hed to rateable distribution — 'No assets held 
by Court' -^Fir St attaching creditor in point 
of time — Right to payment in full — Attach- 
ment before money is paid into Court ' — 
"Validity, 

The faot that a fund in Court is attached by 
a Court does not constitute the * fund ’ * assets 
held by ’ that Court within the me.aning of 
S. 73, Civ, Pro, Code. Therefore the first 
attaohing creditor in point of time is entitled to 
be paid in full out of the fund and the other 
attaching creditors are not entitled to rateable 
distribution. 

Where the fund in Court consisted of surplus 
sale proceeds payable to the defendant mortga- 
gor after sale under a mortgage decree, and 
where it was attached, before the money was 
paid in Court, at the instance of a creditor. 

Held that the attachment was before there 
was any property in the custody of the Court 
within the meatiing of O. XXI, r. 52 and was 
therefore bad(a). K. ThiruYengadiah. R. Chin* 
naswanilan v. K. Thii*uvengadiah, 26 M L J. 
364=24 Ind. Cas. 61»7. 

WALLIS, J. I 

Beference : — (a) 22 B, 39, B. i 

(119) S, 80 — Suit against public officer — j 
Want of notice — Act by the officer in public 
capacity -tissue of notice of summary evic- 
tion— Talukdar^ Settlement Officer — Guja- 
rat Talukdara Act (Bom, Act VI of 1888), 
S# 33{2) (cc)^Land Revenue Code (Bom, 
Act V 0/1879), 8s. 79-A, 202. 

A notice was served upon the plaintiff by the 
Talukdari Settlement Officer to eviot him sum- 
marily from certain lands under S. 33 <2) (cc) 
of the Gujarat Talukdars Act raad with S. 79 A 
of the Land Revenue Code. The plaintiff sued 
the offioer to restrain him from doing so. No 
notice was given under g. 80 of the Civ, Pro. 
Code. The first Court held that no notice was 
necessary, as the suit was for an injunction in 
respeot of an aot to be done in the future, Ou 
appeal: 

Held, that want of notice upder S. 80 of the 
Civ. Pro. Code was fatal to the suit, iuasmaoh 


CIy. Pro. Code (i90B)^(Oontinned), • 

as the service of the notice which led to the suit 
wag the first aot in the process of eviction pro- 
vided by S. 202 of the Land Revenue Code, and 
the suit having been brought to restrain the 
accomplishment of the aot of eviction was a 
suit against a public offioer in respeot of an aot 
purporting to be done by him in his official 
capacity. Bhavanishankar Bhaiahankar 
Vyas V. The Talukdari Settlement Officer, 16 
Bom. L R. 766. 

* SCOTT. C.J. and HAYWARD, J. 

(120) S- 80. 0. VII, r. 11 (d)-^ Secretary of 
State for India in Council^ suit aga^t — 
Notice to “ Collector " means notice to 
Colhctor of District in which suit instiiuUd 
— Suit for damages for breach of contract^ 
notice if necessary of —Defective notice^ suit 
if to be dismissed or plaint only to be reject- 
ed— Appearance of defendant if precludes 
latter — Defenda'^t taking exception to 
Court's jurisdiction if acquiesces in trial, if 
he does not apply for transfer. 

The notice contemplated in 8. 80 of the 
Civ. Pro. Code must bo served on the Collector 
or one of the Collectors of the District in which 
the suit is to be brought. A suit brought in 
the Court of Sealdah, after notice served on the 
Collector of J^urneah. is not in compliance with 
S. 80, Civ Pro. Code. 

Such a notice is required even in a case aris- 
ing out of a contract (a). 

Where it was stated in the plaint that notice 
under 8. 80, Civ, Pro. Code, had been duly 
served, but after defendant had entered appear- 
ance it was discovered that the notice had not 
been duly served ; 

Thatit was too late to reject the plaint 
under O. VII, r. 11, and that there was also 
no statement in the plaint which suggested 
that the suit was barred. 

A defendant who takes exception to the 
jurisdiction of the Court is not bound to apply 
for a transfer of the suit to the proper Court, 
and does not acquiesce in the trial of the suit 
by not so applying. Ratan Chand Dharam 
Chand y. The Secretary of State for India in 
Council, 18 O.W,N. 1340. 

OOXE and BEACHCROFT, JJ. 

References (a) 6 G.L 3. 148, F.\ 25 C. 289, 
R, •# 

(121) S, 86 — Suit against Ruling Chief- 
Sanction of Governor- General in Council — Suit 
for declaration of title to land, sanctioned by 
Governor -General in Council— Amendment of 
plaint by addition of prayer for recovery of pcsses- 
sicn-*8ubseciuent sanction of Governor General 
in Council for suit for recovery of possession. 
Maharaja Sir Nripendra Narayan Bhup y. 
Maharaja Manindra Chnndra^NuJ]dy, 17 C. 
W.N 1342 = 22 Ind, Cas. 689. See Final Part, 
1913, Col. 335. 

(122) S. Sf^—When a prince or chief ddn be 
made a party* Kuthalidath Narayan v. 
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Oiv. Pro, Code (1908)— (Continued). 

Coahtn SIroar. (1913) M.W.N. 977»35 M.L.J. 
6310 14 M.LT. 486=21 Ind. Cas. 980. See 
Final Part, 1918, Ool, 335. 

(123) 8. 92— Public charitable endowment — 
Suit for removal of trespasser in possession 
of trust propef ty. 

A. Buit for the removal of a trespasser in pos 
aession of treat; property is not a suit of the 
kind contemplated bv S. 92 of the Code. 
Ayatannessa Bibi v. Kulper Khalifa, 32 <nd. 
Oas. 677 = 41 0. 749=19 0.W.N. 234. 
jiCAiiNDUPF and Richardson, jj, 

liferenres 33 0. 789 (807, 808) -10 O.W. 
N. 681 = 2 O.L.J. 481 (489) ; 90 Ind. Oas. 37 
= 11 A.L.J. 673-36 A. 469, F . ; 26 M. 450, D.; 
34 C. 418. Dies. 

(124) 8. 92-^* Interest' meaning of’-- Suit by 
worshipper — Maintainability of — Temple-^ 
Brecti n by priest.on site purchased out of 
funds raised by subscription — Public temple 
— Priest --Bis rights, 

PerFoas who are entitled to worship in a 
temple have an interest in the temple and other 
property sufiScient to support a auir, brousht by 
them under 8. 92, Civ. Pro. Code (190S) (a)* 

The terms of S. 92, Oiv. Pro. Code (1908) 
no longer rei^uire parties to l^ave a ‘direct* 
interest. That word was struck out by the 
Amending Act of 1888 and all that is now 
required is an interest in the trust. 

Where half the plot on which a temple 
stands was given to the priest for the purpose 
of building the temple and the other half was 
bought, and the temple was built by the 
priest out of the funds raised by public subS' 
oriptioD and where the priest was shown in the 
Land Begister as *' temple keeper * and the 
temple was then only ‘under oonst ruction,’ 
held that the temple was a public temple and 
that the priest was not the owner but only the 
priest and manager of that publio temple (6). 
Oserl y. Bawa Balinukandass, 7 B.L.R. 129 
«»24 Ind. Cas. 7 12. 

Hayward, a.j.o. 

References : — (a) 2 0. 0.810; 24 0. 418 (427); 
28 B. 659 (663), E. (6) 23 0. 645 (653) & 23 B. 
669 (664), B. 

(125) 8, 92—8uit to remove mutwali of 
mosque— Compromise by which plaintiff 
agrees to withdraw suit for consideration, 
whether lawful — Compromise if may be 
recordtd bt fire qu stion whether endowment 
public or private decided. 

In a suit instituted under 8. 92, Oiv. Pro. 
Code, on the allegation that the defendant (the 
mutwali of two mosques) bad misappropriated 
oertaki property dedicated for their up' 
and praying inter alia that the defendimt might 
be removed from the muiwaliship and a aew 
mutwali appointed and a scheme lor the proper 
discharge of the trust framed, the parties 
entered into a compromise, whereby the plain- 
tiffs agreed to withdraw from the suit in oon» 
sidecation of certain advliintages to be received 


Oiv. Pro. Coda (1908)'— (Ooafint^ad). 

by them, but the Court refused to record the 
compromise and pass a decree on its basis. On 

IhlS—Thest the question whether the agree- 
ment of oompromise was a lawful one depended 
on the further question whether tne endowment 
in suit* was arpublio endowment or not, and 
until that question was decided, it could not be 
said to be proved to the satisfaction of the Court 
that the suit had been adjusted by lawful 
agreement. Abdul Karim Aba Ahmed Khan 
y. Abdus Sobhan Choudry, 18 O.W.N. 1264. 
COXB and Bay, JJ. 

Reference :-8 O.W.N. 404, B. 

(126) S. 92— Lessees of trust property— Whe* 
ther proper and necessary parties, 

Wallis, C, J.— In a suit under S. 92, the 
lessees of the trust property are not proper 
parties. But if they choose they can oome in 
as parties. ' 

Seshagiri Iyer, J, — The decisions of all the 
High Courts are against giving possession to any 
but the lawful trustee and against ejeoling per- 
sons in possession under 8. 92, Oiv. Pro. Code. 

Where possession could not be given, there 
could not be a declaration embodied in the 
deoree that the lease is not binding ou the trust. 

Where the alienation by a trustee is iu ques- 
tion in a scheme suit, the proper course to 
adopt is to implead the alienees as parties. 
Even if they are not necessary pariieSf they are 
proper parties in the interests of justice aud 
with a view to avoid a oonfliot of deoisions. 
Asain Raghavulu Setty v. Peilati Slttamma, 
16ML.T. 178 « (1914) M.W.N. 692-27 M.L. 
J. 266. 

Wallis, c.j., and Seshaciri aiyar, j.* 

(127) 8. 92 — Suit for removal of trustee— 
Collector's sanction obtained — Leave under 
S. 14. Act XX of lS6S—Not obtained -Main- 
tainabiliiy of suit — Option to proceed under 
either section— Consent of Collector given prior 
to the new Civ, Pro, Code — Institution of suit 
offer Ctv Pro. Code, 190S— Validity of consent, 
Yenkatarayaoharlu v. Krishnaroa Oharlu, 24 
M.LJ. 897 « 14 M L.T. 44-20 Ind. Oas. 616« 
37 M. 184. See Final Part, 1913, Ool. 836. 

(127*a) B. 92. See No.*59, supra, 

(128) 8. 92 (1) (b}—8uil under 8. 92icompro- 
mised and trustee discharged from liabtUty 
to account — Comvromise- decree attacked as 
fraudulent and collusive — Declaration 
sought that discharge of trust es from habi- 
lity to acceiuntis void— Advo ate OeneraVs 
consentt whrth r necessary for such decla* 
ratory suit -Ejosdem generie, principle of 
— “ Further or other relief meaning of , 

A suit, under the provisions of 8. 92, Civ. 
Fro. Code, praying for the removal of trustees’ 
appointment of new trustees, aooounta and 
inquiries, eto.« was compromised^ the old trus- 
tees were discharged from their trusteeship and 
new trustees were apipinted in their stead. 
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Civ. Pro. Code (1908)— (Continued). 

The beoefiotaries under the trust being dissatis- 
fied with the compromise deofee attacked it in 
a regular suit on the ground of fraud and col- 
lusiou and asked for the declaration that so 
jnuoh of the decree as related to the discharge 
of the old trultees from their liability to reader 
accounts of the trust moneys ws^s void and of 
no efieot : * 

that, although the direct object of the 
suit of the beneficiaries is to declare a portion 
of the cballeaged compromise decree void 
lyjd of no effect, yet, as tbe grounds on which 
such a deolaratinn is asked alleged a breach of 
trpst and involved the taking of aocounta and 
inquiries before a deoiaion can be given on the 
prayer for relief, the relief asked for should be 
held to come within ol. (b), sub-S. (1) of 8. 92, 
Oiv. Pro. Code, and, therefore, the suit was 
not maintainable without obtaining the con- 
sent o^the AdvooUe-General. Mahomed Salay 
Nalkwara v MullaOoolam Mahomed, 23 Ind. 
Oas. 111=»7 Bur. L. T. 160. 

HABTNOLti. OPFQ 0 J. and TWOMBY, J, 

Be/rfrsaces : — 2 Ind. Gas. 70 1 =*11 Bom.L.R. 
85 *=33 B. 609 =*5 M.L.T. 301, R. 

(129) S. 92 and 0. XXII. r. for re- 

moving trustee and for declaration of invali- 
dity of sah in f avour of alienee from trustee 
^Voluntary transferee — Transferee for con- 
sideration hut not in good faith ^Transferee 
for consideration and in good faith --Distinc- 
tion — Limitation Act^ 8a. 10, 28 and Arts* 
120, I'^^—Apvlicahility — S. 64, Irust Act 
—Appealby ali^'nee— Death of trustee pend- 
ing appeal — Whether appeal ahites — Mean- 
ing of Wighito sue* — Test— Whether alienees 
or trespassers can be joined as parties to suit 
. under 8. 92, Civ. Pro. Code* 

This suit was instituted under Ss. 92 and 93, 
Civ. Pro. Code, for removing the trustee and 
manager of the plaint charities and for declar- 
ing tbe sale in favour of the alienee of the lands 
btlongingon the ohari'fy to be invalid. Plaint- 
iff succeeded in the lower Court and" tbe alienee 
appealed. During the pendency of the appeal, 
the trustee died and his representatives were 
not brought on record* Held, that the alienee’s 
appeal did not abate on that ground. Tbe mere 
fact that one of the^ respondents is dead and 
that his representative is not brought on the 
record will not make the appeal abate if the 
right survives to the appellant (a). 

A test for deciding whether the right survives 
seems to be whether the appellant oan succeed 
and the decree can be reversed without bringing 
the legal representative of the deceased party 
on the record. 

Trust property in the hands of a transferee in 
good faith for oousideratipn without notioe of 
the trust oaaoot be foliowed by the beneficiary 
at all. (See Trusts Act, S. 64). The right to 
follow arises only where the transferee has not 
acted in good faith, (i) If such a transferee 
baa paid no consideration, he is not an assign 
tor valuable oousideratipn withlh the terms of 


Civ. Pro. Oode (1908) —(Conftnued). ^ 

the Limitatiou Act, S. 10, and in his^oase a 
suit for the purpose of following trust property 
is not barred by any leugth of time. But 
(2) where the transferee is an assign for valuable 
oonsideration, (a) if he has acted in good faith, 
without having notioe of the trust, he acquires 
immediate title to the property under S. 64 of 
the Trusts Aot ; or (6) if he has not acted in 
good faith, but has paid valuable consideration, 
be acquires good title after the lapse of the 
peribd necessary for extinguishing (under 8. 28 
of the Limitation Aot) the right of the benefi- 
ciary to follow the trust property in his hands. 
Where there is valuable oonsidi^ration for the 
transfer, the original trust property is replaced 
by the consideration. 

Where a person can sue under S. 92. Oiv. Pro. 
Code for a declaration against an alleged trans- 
feree in breach of trust, the suit must be 
brought within 6 years of the transfer. The 
right to sue accrues at the completion of the 
document, and not when plaintiff obtains know- 
ledge of the alienation. 

Queere. — Whether alienees of, or trespassers 
on, trust property can be joined as parties to a 
snit undf^r 8. 92, Civ. Pro. Code (6). Chettl- 
kulam Prasanna Yenkataohala Reddiar v. 
Sdranga Aramal, 26 M.L.J. 537=*(1914) M.W. 
N. 581 *=24 Ind. Gas. 369. 

TYABJI and SPENCER, JJ. 

References (a) 26 B. 697 ; 26 M. 499; 27 0, 
493 ; 30 M. 67, R. (b) 14 M. 186 ; 20 A. 46 ; 21 
A. 200; 24 0. 418; 12 M. 157; 17 M. 462; 3 0. 
789 ; 2 O.L J. 431 ; 28 A'. 112 ; 16 M. 24 ; 16 M. 
31 ; 24 B. 170 ; 23 M.L.J. 347 ; 33 M. 31. R. 

(130) S. 95— Suit for damages for wrongfully 
obtaining an injanotion — Maintainability — 
Limitation. See DAMAGES, No. 3, 18 O.W.N. 
1189. 

(131) 8s, 95, 104- -Appeal^ second— Compen- 
sation. 

An order for oompensation under S. 95 of tbe 
Oiv. Pro. Code, is an order independent of the 
decree passed in the case, although the decree 
passed in the case sets of the amount of com- 
pensation against the amount of decree. The 
right of appeal from such an order is equally 
independent and is determined by S. 104 of the 
Code. Tbe validity of tbe order cannot be 
questioned by a second appeal. Kaonappa 
Chettiar v. Sambaaiva Thevan, 21 Tpd* Gas. 
766. 

SANKARAN NAIRand BAKBWBLL, JJ. 

(131-a) S. 96. See Nos. 11, 18, 80, supra, 

(132) S. 96(1) —Reference in case where award 
does not exceed Bs. 5,000— Decision by Assist- 
ant Judge— Appeal to District Court — Second 
appeal net allowed. See AOT I OF 1894 (LAND 
ACQUISITION), No. 28, 16 Bom. L.R. 72. 

(133) Ss. 96, 97, O. XLT, r. 83-Plaintifl 
olaiming alternative reliefs obtaining a decree— 
Right of apeeal. See KHORPOSH GbA)(T, 
No. 1, 19 O.W.N, 102. 
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Oiv. iPro. Code fl908)— 

(134) 88. 96 {a>. 104 (2), O- XXIII. r. 3, 
O. XLIII (tn)— Decree in terms of compromise 
—Appeal— Second appeal— Decree itself not 
passed by consent of parties, but Oourt passing 
decree holding that there was a consent — 
Appeal, whether lies. See COMPROMISE, No. 6, 
16 M.L.T. 126. 

(135) 8. 96 (3), 0. XLIII, r. 1 (m)— Gompro- 
miee — Order to record compromise in decree — 
Appeal. See COMPROMISE. No. 7, 212 P.L. 
R. 1914. 

(136) S, 91 --Preliminary finding— Prelimi- 
nary decree — Appeal — Decree — Duty to 
prepare — Court's duty to draw up decree — 
Practice. 

In an account suit the Court ordered 
accounts to be settled between the parties in 
accordance with findings recorded. No preli- 
minary decree was drawn up. The accounts 
were taken through^ a Commissioner. The 
Oourt accepted the Commissioner’s report and 
dismissed the suit. The plaintiff appealed 
against the final decision and also against | 
thefindings which directed accounts to be taken. 
The lower appellate Court dismissed the appeal 
on the ground that the plaintifi not having 
appealed against the preliminary findings could 
not appeal against them in the appeal from the 
final decree. The plaintiff having appealed : 

Held, that there was no right to appeal from 
the preliminary findings ; and it arose, under 
8. 97 of the Civ. Pro. Code, only when the pre- 
liminary decree was drawn up. 

Under the Civ. Pro. •Code, it is the duty of 
the Oourt to draw up a decree. The practice 
in the mofussil Court is in accordance with the 
provisions of the Code and the Civil Circulars 
issued by the High Court, viz., that the Oourt 
is to draw up the decree, and that the pleaders, 
if any. in the case are to see that it is in accord 
anoe with the judgment. Kalaram Pirchand 
Marwadi v. Oangaram Sakharamahet 
Shimpi., 16 Bom. L R. 67-38 B. 331-23 Ind. 
Gas. 605. 

Heaton and St»ah, jj. 

(l36-a) 8. 97. 8ea Nos 7, 8, 13, 133, supra 

(137) 8s. 97, 2, Preliminary decree— Appeal 
— Decision that suit not barred as caste 
question^ 

A decision in favour of the plaintiff upon a 
prelimiiiary defence that the matters in dispute 
are caste questions outside the jurisdiction of 
the Civil Court does not amount to a prelimin- 
ary decree within the meaning of S. 97 of the 
Orv. Pro. Code. 

8imilarly. decisions as to misjoinder, limita- 
tion and jurisdiction are not prey mi nary 
deordea. Ohanmalavami Radraswami v. 
Qangdhavappa Baslingappa, 16 Bom. L.R. 
954 (F.B.). • 

SCOTT, O.J.. Heaton, maclbod, shah 
and Hayward, jj. 

^ Bom. L.R. 916, Overruled; 

16 Bom. L«B. 206 i Exph 


Civ. Pro. Code {Continued), 

(138) 8s. 97, 105 (2) — Remand— Inoidental 
proceedings— iDecisions on questions forming 
essential part of the order— Questionabiliiy 
iff appeal—* Correctness,* meaning of the 
term — flf. 97, Civ. Pro. Code% 1908— Finet 
mg as to plaintiff's right to redeem-- Remand 
(yr^er— Appeal— Whether open to be ques- 
tioned. 

Where, in a suit, the decision that the plaint- 
iff had a right to redeem was not only an 
essential part of the basis of the order of remand, 
but was the whole of it, held that it was ]^ot 
open to the appellant to question, in appeal, 
the oorrectness of that decision. ^ 

When an order of remind under B. 105 (2), 
Civ. Pro. Code, has become final and binding, 
a party can still question all those inoidentAl 
findings and decisions which do not form an 
essential part of the basis of the order, but not 
those which do. * 

The use of the word * correctness * precludes 
the questioning of all material decisions in the 
judgment equally with the questioning of the 
decree itself. {Compare 8. 97, Civ. Pro. Code, 
1908). 

It is an ordinary oanon of interpretation that 
a word keeps the same meaning at least through- 
out any one Aot. Kekra y. Sadhu, ION. L.R, 
28-23 Ind. Gas. 238. 

HAIilFAX, A.J.C. 

(138-a) 8. 99. See Nos. 60, 60, supra and 
No. 434, infra. 

(139) 8s. 99, 102 — Misjoinder— Decision in 
favour of plaintiff — Account, suit for — Second 
appeal. Himat Khan v. Sher Khan, 18 G.L. 
J. 260 = 21 Ind. Oas. 637. Bee Final Part, 
1913, Col. 341. 

(140; Ss. 99, 107 (1) (6), 0. XLI, rr. 23, 26 
— Remand — Power of appellate Court— Inherent 
power of Court — Construction, canon of, of 
sf>ctions and rules of neiv Code. Nabin Chandra 
Tripati v. Pran Krishiia Bey, 20 Ind. Cas. 39 
= 18 G.L J. 613 = 41 0. 108. See Final Part, 
1913, Col. 341. 

(141) S. 100— Second appeal — Gauohar land 
{pasturage)— Grant by Government whether 
inconsistent with the general wishes and 
well-being of the village community— Ques- 
tion of fact. * 

Where the main question in a case was 
whether or not the grant of oertaiif gauchar 
land (pasturage) in a village in Kumaon by the 
Government was inconsistent with the general 
wishes and well-being of the village community 
and the Deputy Commissioner (on appeal from 
a decree of *’the Assfstant Collector) was of 
opinion that the grant was inoonsisteat with 
the general wishes and well-being of the com- 
munity, held, that,^. the question deoided on 
appeal by the 1st appellate Oourt was one of 
fact and the Commissioner oould not upset 
that finding in second appeal. Gita Ram Y* 
Kirpa Ram, 12 A.L.J, 378 » 86 A. 256 -•24 Ind. 
Oas. Ill, 

OhamibA ana PifOOTT, JJ. 
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(lis) S, 100 — Second appeal— First Appeal 
Court not giving as much toeight to certain 
circumstances as High Oourt might have 
done if it were first Appeal Comt— Finding 
of first Appeal Court based also on other 
• facts — Legality, 

The findiog of a District Judge cannot be 
called illegal simply because he aoes noli indi> 
cate sufficiently that he gave as much \7eight 
in defendant’s favour and against plaintifi to 
the circumstance of plaintiff’s non-production 
of a deed as the*High Court might have given 
t^that circumstance, if it had been the Court 
of First Appeal, especially when the Judge has 
relied on other circumstances which in his 
opinion strongly justihod his finding. Chokka> 
llnga Filial ¥. Mahalingam Pillai, 24 Ind. 
Gas. 883 « 

SADASIVA AIYAR and SESHAGIRI AIYAR, 

^JJ. 

(143) S. lOO—Findings of fact— Erroneous 
view of law — Interference in second appeal. 
See Fraudulent Transfers, Ho. 2, 23 
Ind. Gas. 796. 

(144) Ss, 100, 4 — Vinchur Court — Decision 
— Appeal — Special appeal-- Second appeal 
—Reg. IV of 1827, cl. 99-Beo, XUX of 
1830, cl. 6. 

A special appeal, from the decision of the 
Civil Judge at Vinchur, lies to the High Court 
on the grounds mentioned in B. 100 of the 
Civ. Pro. Code, 1908. Ramchandra Anandrao 
Kulkarni y. Paodu Dagdu Teli, 16 Bom.L.B. 
76 ==38 B. 340 « 23 Ind. Gas. 617. 

HEATON and SHAH, JJ. 

(146) 8s. 100, lOif— Lower Burma Courts 
Act (VI 0/ 1900), S. 'dO— Second appeal— 
Mixed question of law and fact — Contest 
between verbal sale and registered deed of 
sale — Sale and agreement to sell. 

Questions of faot which can be gone into in 
second appeals under S. 30, Lower Burma 
Courts Act, cannot be opened up in second 
appeals under S. 100, Civ. Pro, Code, unless 
the lower appellate Oourt made a new case for 
the parties, which was not warranted by the 
pleadings and the evidence. 

The question of ooqjtest between a verbal sale 
and a registered sale-deed is a mixed question 
of faot apd law and cannot be allowed to be 
raised in second appeal under Ss. 100 and 101, 
Civ. Pro. Code, for the first time. 

Per Bobinsofit J , — It is a common experi- 
onoe that witnesses do loosely speak of agree- 
ments to sell, subsequently carried out as if 
they were sales, Abdul Satt&r v. Haung Lo 
Maung, 22 Ind. Cas. 602. 

ROBINSON, J. 

Beferencesi — 29 B. 1*=8 C. W, N. 866 
A.L.J. 867«6 Bom. L.R. 770«31 I.A. 164. 
Considered. 

(146) S. 100—0. DXI, r. 10 (2)— High 
QqwVs power to order u poriy to furnish 


CiY. Pro. Code (1908)— (C/onfinued), » : 

security for costs — Dismissal of hppeal. 
effect of — Appeal to His Majesty in Council 
— Substantial guestion of law* 

Where the High Court can order an applicant 
for leave to appeal to Privy Counoil to furnish 
security for costs, it has no option but to 
reject the appeal when the order for security is 
not complied with, and the order of the High 
Court dismissing the appeal is not a fit one for 
appeal to His Majesty in Council as the matter 
doej not involve a substantial question of law. 
Mohammad Abdul Ohafur Khan y. Seeretary 
of State for India, 12 A.L.J. 451 = 36 A. 325 
= 23 Ind. Cas. 532. 

Richards, c.j. and Banbrji, j. 

(146.a) S. 101. See No. 145, supra. 

(147) 8. 102 — Suit to recover share in Kul~ 
karni Vatan — Suit of Small Cause Court, 
nature— Second appeal— High Court. Bhikajl 
Hari Chaubal v. Radhayl)ai Sitaram Kulkarni', 
15 Bom. L.R. 803 = 21 Ind. Cas. 181 = 37 B. 
700. See Final Part, 1913, Col, 343. 

(I4B) S. 102—Suit for rent other than house 
rent if a suit of Small Cause nature— Second 
appeal if lies. See ACT IX OP 1887 (PROVD. 
8.0. COURTS), No. 12, 20 C.L.J. 494. 

(149) S. 102. Bee CONTRIBUTION, No, 4, 
20 C.L.J. 200.^ 

(150) S. 102 — Second appeal— High Court— 
Compeienoy to treat the appeal as revision 
petition, See LIMITATION ACT (1908), No. 
101, 7 L.B.K. 138. 

(151) B. 102— 'Lower appellate Court misap- 
prehending evidence — Whether ground for 
second appeal. See WATER, No. 2« 21 Ind. 
Gas. 393. 

(151-a) S. 102, Bee No, 139, supra and 192, 
275, infra, 

(152) S. 102 , 0. XLI, r. 23, 0. XLHI, r. 1 
(u) — Suit U) recover share of a crop or its value 
— Small Cause Court nature— No second appeal 
— No ^appeal from order of remand. Bindraban 
y. Sahodra, 11 A.L.J. 599 = 21 Ind. Cas. 688. 
See Final Part, 1913, Col. 343. 

(153) S. 103. See ACT Vlll OP 1885 (BENGAL 
Tenancy), No. 2, 19 C.L.J, 614. 

(163-a) S. 104. See Nos. 9, 116, 131, supra. 

{153-5) S. 104 (2). See No. 134, supra, 

(153-c) S. 104 (h). See No. 68, supra. 

(164) Ss. 1(14, 116, subs. (1), cl. {/) -.ScA. II. 
paras, 20, 21, cl. (2) — Arbitration without 
intervention of Court during pending litiga^ 
tion — Award— Filing of award — Appeal— 
Jurisdiction of appellate Court — Decision 
right or wrong— Revision by Htgji Court- 
Conflict between Code and Schedule— Con^^ 
stf'uction of Statute* * 

JVhile an appeal from a decree of the first 
Court was pending in the High Court, the ques- 
tion in dispute was referred to arbitration in- 
dependently and without the intervention of 
any Court, The award which clearly sets 
this oiroumstanoe was made« and thesuooeeital 
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OIt. Bro. Code (iW%)-^(Coniinued). 

parly djpplied for and obtained from the Munsif 
an order that it should be filed and made the 
basis of a decree. On appeal the District Judge 
set aside the Munsirs order holding that there 
could be no independent reference to arbitra- 
tion regarding a matter which was at the time 
actually the subject of a pending litigation and 
that, therefore, there was no valid award that 
could be died and converted into a decree : 

Held, that the appeal to the District Judge 
was competent though limited to the questlions 
of the regularity of the arbitration and the 
validity of the award ; that there was no further 
appeal to the High Court ; and that, as the 
District Judge had jurisdiction to decide rightly 
or wrongly that a dispute cannot be lawfully 
referred to arbitration and made the subject of 
an award while it is the subject of pending 
litigation and as this objection was apparent on 
the face of the award, the High Court could not 
interfere in revision, t 

In the case of a oondlot between the Oiv. 
Pro. Code and its schedule, the Code must 
prevail. Rahim Hanjhi v. Sheikh Ekbar. 22 
Ind. Oas. 690. 

Cabnduff and Biohabdbon, jj. 

(166) 8. 104, Sch. I, 0. 1, r. 13^ Sch, IT, para, 
14 — Arhitration-^Beference by only some 
of par ties '-Non- joinder, objection as to — 
wavoBT —Rejusal by Court to remit award 
^ ^Appeal. 

Where the plaintiff and some of the defend- 
ants joined in a petition for reference to arbi- 
tration without making the other defendants 
parties, and at no stage before the Court any 
objection was taken upon the ground of non- 
joinder. 

Held, that the reference to arbitration was 
not bad by reason of non- joinder, for, applying 
the principle set forth in r. 13 of 0. 1 of the Oiv. 
Pro. Code, the right to object upon that ground 
was waived. 

Under para. 14 ol Soh. II of the Oiv. Fro. 
Oode, a Court may remit an award to an 
arbitrator upon the ground that the award has 
left undetermined one of the matters referred, 
but if the Court, after considering the objection 
made upon this ground, refuses to remit the 
award to re-oonsideration, no appeal lies from 
such refusal. Annada Prosad Diftta v. Jogesh 
Chandra Ben Gupta, 23 lod. Oas. 862. 

IMAM and CHAPMAN, JJ. 

(166) S. 104 (1), 8ch, 11, para, 20—Ar6i<ra- 
tion^ Award-- Cimdithonal purchase of 
partnership outstandings by one partner— 
Memisaion of private award, * 

The partners in a money-lending firm referred 
their disputes and differences regarding certain 
items to arbitrators agreeing in writing to abide 
by their award if made by a certain date. The 
arhitr^ors made the award by the speeiSed date 
and direotad that» as the plaintiff pnrohased 


OlY. Pro. Code (1908)-~(Oonfint4ed). 

outstandings at a certain valuation, the defend- 
ant should be responsible for any error or omis- 
sion in the aooouhts regarding those outstand* 
iugs. « 

Held, that the award did not finally deter; 
mine the questions referred for arbitration, as it 
expose^ the to a suit by the plaintiff 

for any error or omission subsequently dis- 
covered in the accounts, however unintentional 
it might be. 

There is no provision lor rffmitting to the 
arbitrators an award made in arbitration witj^> 
out the intervention of a Court. P L.M. Subra- 
monian Ghetty v. K.R.Y. Nelllan Chetty, J24 
Ind. Oas. 182. 

PABLBTT, J. 

(167) 8. 104 (2), cl. (i), 0. XLIII, r. 1. cl. (w); 
O. XLVII, rr, 4, 1— Appeal — Bevitw— 
Grounds of appeal, , 

There is no appeal firom an order granting a 
review except on any of the grounds mentioned 
in t. 7, of O. XLVII of the Code. Tripura 
Charan Kul y. Bhoroshi Bala, 22 Ind. Oas. 
773. 

Richardson and Mullick, jj. 

Reference : — 14 Ind. Oas. 39, F, 

(158) 8, lOi (2) and Sch, II, r. iO- Appellate 
Court allowing party to file an award and 
a decree passed thereon— No appeal — Revi- 
sion, 

Held, that an order passed by an appellate 
Court under r. 20 of the second schedule to the 
Code of 1908, allowing a party to file an award 
and directing the first Court to pass a decree in 
accordance therewith is not open to appeal as is 
laid down in S. 104 (2) of the said Code. 

Held, also that it is exceedingly doubtful 
whether rovision of the order under oonsidera- 
tion is permissible. Bander Das v. Manak 
Chand, 143 P.W.R. 1914 = 280 P.L.R. 1914. 
RaTTIGAN and SCOTT-SMITH, JJ. 

(159) S. 104 (/), Boh. II, B. 21— Arbitration 
without intervention of Court— Award — Order 
filing award — Appeal. Bee AWABO, No. 1, 18 
C.W.N. 381. 

(159-a) B. 105. Bee No. 263, infra, 

im-b) S. 105 (3). Beo ko. 138, supra. 

(160) Ss. 106, 109— Remand order— ^Prelimi' 
nary point— Privy Council appeal — Leave — 
'*FinQl.^' meaning of, Mayarl Venkataranga 
Row Gam v. Raja Keetara yenkatarama 
Narasimha Rao Garu, 14 M.L.T. 660-*21 
Ind. Cas. 842tf»(l914) M.W.N. 64=26 M.L.j* 
96. See Final Part, 1913, Ool. 846. 

(161) Ss. 105 (1), 116, Revision — Order refus- 
ing to allow amendment of plaint, Penomarli 
Yasantarayudu y. ReddI Subbamma, 14 
M.LT. 588 = 22 Ind. Oas, 39- (1914) M.W.N. 
98. See Final Part, 1913, Col. 346. 

(162) 8. 106, 0. XXXIV, r. 3. 0, XLIII, r. 1 
(o) — Foreoloeure — B^demption-^Time for 
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paymeDt of money when may be extended— 
Order granting or refusing extension of time — 
Appeal— Final decree to be * drawn up as a 
neoessary sequenoe to every preliminary decree, 
gee MORTGAGB (GENERAL), No. 40, 10 
N.Ii.R. 160. * 

(163) 8s. 106 and 107, 0. XLHI, r. 14) (a)— 
Order of appellate Court returning plaint 
for presentation to proper Court, appealable 
— Suits Valuation Act (VII of 1887), 5. 11 
•^Error in valuation oj suit-^ Disposal of 

^ suit on the merits not prejudicially affected 
— Duty of appellate Court 

*Ao appeal will lie from an order of the ap- 
pellate Oourt recurning a plaint for presenta- 
tion to the proper Oourt. Where an appellate 
Court finds that the suit, by reason of its being 
under- valued, was not triable by the Court of 
first ijistance in which it was filed, it ought at 
once to consider if the under- valuation has pre- 
judicially affected the disposal of the suit ; if it 
has not so afieoted and the materials necessary 
for the disposal of the case are on the record, 
the duty of that Oourt is to decide the appeal 
as if there was no defect of jurisdiction in the 
Oourt of first instance. Dalip Singh v. Kan- 
dan Singh, 12 A.L.J. 21 = 36 A. 68 = 22 Ind. 
Gas. 614. 

Richards, c. j. and Tudball, j. 

Reference 25 A, 174, Appr, d F, 

(l63-a) a. 107. See No. 163, supra and 380, 
infra, 

(163-6) S. 107 (1) (6). See No. 140, supra. 

(164) 8s. 107, 149, O. VII, r. 11 {c)--Memo~ 
randum of appeal-^ Insufficient stamp-^ Pre- 

, sentment of appeal on the last day—Eejec- 
tion of appeal— Court must give time to pay up 
deficiency. Achut Y. Nagappa, 16 Bom. L.R. 
902 = 21 Ind. Oae. 337 = 33 B. 41, See Final 
Part, 1913, Col. 346, 

(166) Ss. 107 (2),151,» 0. 39, r. I— Execution of 
decree, stay of, pending decision of appeal — 
Restitution of profits of property decreed — 
Security for the benefit of respondent. 

On the application of the appellants execu- 
tion of the decree for possession of property 
was ordered to be stayed. The respondents had 
been ordered to pay a certain sum of money as 
Oourt-fse and they applied for the order stay- 
ing execution to be set aside on the ground that 
the order totally prevented them from raising 
money for the Oourt-fee stamps, and the order 
was set aside. The appellants subsequently 
applied lor an injunction restraining the res- 
pondents from alienating the property decreed 
pending decision of the appeal. The appellants 
offered to advance sufficient sum of money to 
cover the Oourt-fee at a (Certain rate of interest 
on the seourity of the property in dispute and 
the offer was accepted. 

On the application of the respondents the 
appellants were ordered to give security for 
restitution of the profits of the«property which 

32 


CIy. Pro. Code {1908)— (Confinnsd). t 

may ultimately be declared to be due Co res- 
pondents from the date the execution was 
originally stayed by order of Court. Moham- 
med Diny. Nur Din, 59 F.L.R. 1914=33 P. 
W.R. 1914. 

Johnstone, j. 

(165-a) 8. 109. See No, 160, supra. 

(166) 8. 109 (c) — Appeal to the Privy Council 
— Certificate granting leave — Fit cases 
^where the certificate can be granted— Case 
involving question of law^Not necessarily 
a proper one. 

Cases in which the decision is of general im- 
portance or afiects any large body of persons or 
threatens the religious or civil rights of any 
class of the community might fairly be ranged 
within the category in which a certificate 
might properly be granted under S. 109 (cl.) 
of the Code of 1908. 

Any decision which might form part of the 
case-law for subsequent oases of a similar kind 
is not necessarily a fit one for a certificate. 
Tahilram Maniram y. J. A. Blackwell, 7 S. 
L.R. 92 = 23 Ind. Cas. 793. 

Pratt, j c., and Kemp, a.j.o. 

(167) 8s. 109, 110— Leave to appeal to the 
Privy Council — Value of the subject-matter— 
Suit for acciunts— Jurisdiction — Bom. Civil 
Courts Act (XIV of 1874), 8. 24 — Court Fees 
AcU 8. VII (iv) if)— Suits Valuation Act. 8. 8 
— Questions of public importance. HirJIbhal 
y. Jamshedji, 15 Bom. L. R. 1021 = 21 In^ 
Cas. 783. See Final Part. 1918, Col. 348. 

(168) Ss. 109, 110 — Rejection of application 
by legal representatives to be made parties— 
Appeal to Privy Counoil. See LETTERS 
Patent (Bombay), No. l, 16 Bom. L.R. 196. 

(169) 8. 110— Special leave — Privy Council- 
Appeal to — Value of property sued for- 

Special leave to appeal to the Privy Council 
may be granted, if consolidated suits, follow- 
ing a single judgment, do involve directly, in 
part, and indirectly to a greater extent, claims 
to and respecting property of the value of ten 
thousand rupees and upwards. Rajajagayeera 
Rama Venkateswara Ettappa y. Buppana- 
sari, (1914) M.W.N. 162 = 22 Ind. Cas. 890. 

AYLING and SADASIVA AIYAR, JJ. 

Reference : — 8 M.I.A. 266, F. 

(170) 8. 110— Leave to appeal to the Privy 
Council— Question directly or indirectly involved 
— Subject-matter of the suit exce'^ded Bs. 10,000 
but that of appeal less than Ra, 10.000— Amount, 
indirectly involved more than Es. 10.000. Sr 
KUhen Lai y. Kashmiro, 11 A.L J.Q64 = S5 A * 
445 = 2,1 Ind. Cas. 617. Sea Final Part, 1913 
Col. 348. 

J171) 8. 110— ‘ Question directly or indirectly 
involved,* meaning of the expression— Leave to 
appeal to the Privy Council when to be refused. 

Abdul Karim v. Allah Bakhsh. 90 P.R. 1913 
= 340 P.L.R. 1913 = 229 P.W.B. 1913 = 21 Ind, 
Cas. 624. See Final Part, 1913, Col. 349, * 
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(172j’S. llO-^OoDourrent findings of faot by 
Indian Goucii8-**Ordinary presumption there- 
from-^Question relating thereto —Does not 
involve ' some subetantial question of law*. Bee 
Appbaii to Privy Council. No. 2, 7 L.B.R. 
103. 

. (172-a) S. 110. See Nos. 167, 168, supra. 

(178) S. 114, 0. 47, r. 1— High Court— 
Disciplinary jurisdiction — High Court’s power 
to grant leave to appeal to Privy Council agsij net 
order under cl. 10 of the Letters Patent— Order 
granting leave to appeal whether may be 
reviewed at instance of Public Prosecutor. See 
Letters Patent (Calcutta). No. 3, 41 C. 
734, 

(174) 8. llbSpeciflc Relief Act, 8. 9, suit 
under ^Stcit decided on wrong issue— High 
Court's power to interfere. 

Where a suit under S. 9 of the Specific Relief 
Act was decided on a ^rong issue relating to 
title, held that the High Court ought not to 
interfere under S. 115, Civ. Pro. Code, as the 
aggrieved party has got another remedy by 
suit. Devata Sri Ramamarti y. Venkata Sita< 
ramachandra Row, (1914) M.W.N. 95 = 22 
Indi Cas. 279. 

SADASIVA AIYAR and SPENCER, JJ. 

References 29 B. 213, Doubted ; 33 A, 647 ; 
30 A. 331, F. 

(175) 8 , 115 — Revision — Material irregularity 
— Application to set aside ex parte decree — 

# Transfer of case, application for — Rule 
issmd^Case decided by first Court pending 
hearing of Rule — Effect of. 

The plaintiff brought a suit on a mortgage 
bond against the mortgagor and defendant 
No. 2, and obtained a decree. Defendant No. 2 
applied to Subordinate Judge to set aside the 
decree on the ground that it had been passed 
ex parte. The plaintiff thereupon applied to the 
District Judge for transfer of the case and a 
rule was issued on the defendant No. 2 to shew 
eause why the proceedings should not be trans- 
ferred from the file of the Subordinate Judge 
before whom the matrter was then pending to 
the file of some other Judge. The Subordinate 
Judge, though acquainted with the faot that 
the defendant No. 2 had been served with the 
Rule, set aside the decree on the ground that 
it was ex parte. Subsequently the District 
Judge dismissed the application for transfer, on 
the ground that he had no jurisdiction to deal 
with the matter, as the Subordinate Judge had 
already set aside the decree as being ex parte : 

Held, that, as the Subordinate J udge acted 
in a materially irregular manner, the High 
Court ooul^ and should interfere. The orders 
of the Subordinate Judge and the District Judge 
were set aside. Narayan Prosad Mon&al v. 
JoUndra Nath Bhattaohavjee, 19 O.L.J. 258. 
FLETCHER and OHATTERJEE, JJ. * 

(176) Sr 116— Infer/srence tohen its effect will 
be to perpetuate wrong order— Crm. Pro. 
Poke, 8, Idb-^Diammal in default^Bes* 
idrdtim^Bovision. 


CiY. Pro. Coda (1908)— (Continued). 

A Court has no power to dismiss for default 
and non-payment, of process fees, an application 
made under B. 195 of the Code of Criminal Pro- 
oedure<a). 

Where a Court restores to its Ole an applioa^ 
tion so dismissed the High Court will not 
interfere, for fthe order of restoration is the 
order required to set right what was done with- 
out jurisdiotion. Marudappa Counden v 
Bommanna Counden, 15 Gr.L.J. 71 = 22 Ind. 
Cas. 423. •> 

Miller, j. ^ 

References : — (a) 32 B. 203 (204)=al0 Bom.L. 
R. 95 = 3 M.L.T. 170 = 7 Gr.L.J. 120, F. 

(177) S. 115, Presidency Small Cause Courts 
— Proceeding under S* 41 o/ the Presidency 
Small Cause Courts Act, 1882— Power of 
High Court ic revise — Small Cause Court's 
power under 8. 41 of Act XV of 1882r- Con- 
ditions of exercise* of such power— Failure 
to comply with — Absence of jurisdiction — 
Interference under S. 116— ^o question of 
discretion — Lease— Term fixed — Provision 
for notice to quit after expiry of the term — 
Notice given before expiry— Effect. 

The Presidency Small Cause Court being 
subordinate to the High Court, the High Court 
has under S, 116, Civ, Pro. Code (1908), power 
to revise a proceeding taken under 8. 41 of the 
Presidency Small Cause Courts Act, 1882 (a). 

The power to pass orders under 8. 41 of the 
Presidency Small Cause Courts Aot is an ex- 
ceptional authority conferred on the Presi- 
dency Small Cause Courts, and the conditions 
under which this power can be exercised must 
therefore be strictly complied with. If the 
conditions fail, the jurisdiction does not exist. 

Where want of jurisdiction has been establish- " 
ed, no question of discretion arises and the 
High Court cannot condone absolute want of 
jurisdiction (6), 

Where a rental agrecynent executed on the 
14th June 1897, by which the defendant agreed 
to occupy a site for 15 years by building a 
house on it, contained a provision in the follow- 
ing terms, viz,, ' In oaso you require the afore- 
said land, if you give me 6 months’ previous 
notice after the aforesaid 15 years, I shall 
accordingly vacate the^ land, remove the 
supers truclure I had built thereon and put you 
in possession of it,’ and where the plaintifi 
gave two notices, one in October, 1911, and 
another on 13th December, 1913, claiming 
possession on the 31st December 1913. Held 
that the notice of October 1911 given prior to 
the expiry of Uie period of 15 years did not 
terminate the tenancy (c) and that the second 
notice was not sufficient. P. Ramasami Naida 
V. Venkataramanjulu Naidn, 26M.L.J* 467 « 
(1914) M.W.N. 368 = 3B Ind, Oas. 672. 
SESHAGIRI AIYAR, J. 

References : — (a) 80 C. 588, Rel.\ 37 C, 714 ; 
30 0. 986, R. (6) 11 B. 488 ; 81 B. 259, R. (c) 2 
Campb. 673; 8 O.B.N.S. 208»29 L»J* O.P. 
251 ; 77 L.T. 64S (O.A.), R. 
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(178) 8» 115— JSeuision — Order o/ adjourn- 

ment on p'lyment of coets-^lnterlocutory 
order — Revision* * 

An order to adjourn a case oonditicoal on 
payment of costs thereof is merely an inter- 
Tocutory ordel and is not one of those the 
revision of which is contemplated, under S. 115 
of the Code. Ma Ghand v. Joggi Lai, is A.L. 
J. 460. 

TUDBALL, J, 

(179) S. llb-^Occurrence of mere errors or 
m fCLct or law whether justifies interference in 

revision-^ Decision must be perverse — Test 

• of perversity — 8* 15, Charter Act* 

The occurrence of mere errors of fact or law 
in an order cannot justify interference with it 
in revision (a), but there must be a perverse 
decision on law or procedure (h). 

A decision is perverse where it is a conscious 
deviation from some rule .of law or procedure. 
The test of perversity will be applicable also, 
when the error is of fact and the decision has 
been reached in defiance of facts, which have 
been recognized by the lower Court as esta- 
blished or must be presumed to have been so or 
when the decision is based on or involves 
material assumptions or inferences which 
there is nothing in fact or probability to sup- 
port. Yenkatachelam Pattar y. Parasu 
Pattar. 16 M.L.T. 166= (1914) M.W.N. 614. 
OLDFIELD, J. 

References: — (a) 11 C. 6; 30 C. 397; 21 M L. 
J. 484, R. (b) 17 M, 410, R* 

(180) 8. 115 — Interlocutory order — Appeal 
allowed — Revision — Partnership suit — 
Amendment* 

. Whore the legality of an iuterlocutory order 
can be questioned by way of appeal, it is not a 
fit case for interference by the High Court 
under S. 115 of the Code of Civil Procedure, 
unless there has been an improper exercise of 
jurisdiction by the lo\%or Court or an improper 
refusal to exercise the jurisdiction vested in 
it (a). 

In a partnership suit a Court should take 
into account all the transaction between the 
partners to avoid multiplication of proceedings, 
and all such amendments should be allowed as 
may be necessary to lietermine the real ques- 
tions in controversy (5). Sambaslya Aiyar y. 
OaDapathy Aiyar, 23 Ind. Gas. 564. 

SPENCER, J. 

References: — 31 M. 62 = 3 M.L.T, 246; 12 
Ind. Oas. 719*22 M.L.J. 60=(1912) M.W.N. 
546-10 M.L.T. 451; 4 Ind. Oajv 509 = 32 M. 
334 = 6 M.L.T. 125 ; 17 Ind. Cas. 66 = 23 M.L. 
J. 499* 12 M.L.T. 439 = 13 Cr. L.J. 763 = 36 
M. 276 = (1912) M.W.N, 1154; 22 Ind. Oas, 39 
= 14 M.L.T, 688 = (1914) M.W N. 98, F, (b) 13 
Ind. Cas. 268 = 36 M. 378=10 M.L.T. 667 = 22 
M.L.J. 139, F. 

(181) iS. lib— Order amending decree— Revi- 
sion petition against such order presented 
more than right months from date of order 


Ciy. Pro. Code (Continued)* § 

—Delay not excusable— Decree amended 
eight years after* whether ground for 
revision* 

Where an order was sought to be revised, 
under 8. 115 of the Code of Civil Procedure, by 
a petition presented more than eight months 
from the date of the order and after five months 
of inexcusable delay, there is no suf&oient 
reason to excuse the delay in prosecuting the 
petition. Yazhakuttia Kuti Udaman Haji y, 
A. Maraml Kutti, 24 Ind. Cas. 56. 

Tyabji, j. 

Reference : — 24 M. 646, D* 

(182) fif. 116 — High Court's power to revise 
judgment of the Full Bench of the Presi- 
dency Small Cause Court on question of 
limitation* 

The High Court has no power under S. 116, 
Civ. Pro. Code, to revise the decision of the Full 
Bench of the Presidency* Small Cause Court on 
the question of limitation merely because it is 
alleged to be erroneous. N. C. Kuppusainy 
Iyengar y. N. C. Narayana Iyengar, 16 M.L. 
T. 438. 

hannay. j. 

References :—20 A. 78; 11 0. 6; 39 C. 473. F*l 
17 M. 410 ; 10 M.L T. 281 = 21 M.L.J. 1020, D,; 
3 C.L.J. 188 ; 88 M. 364 ; 24 M. 25, R* 

(183) S. 115— Applicability. See ACT XXXVII 
OF 1B55 (SONTHAL PARGANAS), No. 2, 18 
C.W.N. 662. 

(184) S, 115— Court having revisional juris- 
diction exercising appellate jurisdiction— 
Material irregularity — Revision, See ACT VIII 
OF 1886 (Bengal Tenancy), No. 83, 23 Ind, 
Oas. 844. 

(185) 8. 116 — Order refusing to issue oommia- 
siou to examine witnesses — Not open to revi- 
sion. See COMMISSION, No. 1, 15 M.L.T. 339. 

(18G) S, 115 — Return of pUint — Refusal to 
exorcise jurisdiction — Revision. See COURT- 
FEES, No. 1, 19 O.L.J. 15. 

(187) S. 115— Order setting aside ex parte 
decree— Revision whether lies. See Ex PARTS 
Decree, No. 2. 16 M.L.T. lOl. 

(188) 8. 116— Meaning of ‘jurisdiction*— 
Dismissal of application under Ch. VII of 
Presidency Small Cause Courts Act— Interfer- 
ence in revision when justifiable — Appeal from 
order of single Judge of High Court interfering 
in revision whether lies — Jurisdiction «f High 
Court over Small Cause Courts. See LETTERS 
Patent (Calcutta), No. 4, 4i c. 323. 

(189) 8. 115 — Suit valued at more than 
Rs. 1,000— Mortgage decree— Execution— Ad- 
journments of sale by Sub- Judge— ‘Order if 
revisabVe by High Court. See REGULATION 
V OF 1893 (SONTHAL PARGANAS), No* 2, 
22 Ind. Cas. 848. 

(190) S, 116 — Order for prosecution under 
S. 476, Grim. Pro. Code — Failure to make 
preliminary enquiry — Material irregularity— 
Revision, Bee SANCTION TO PROSEOTOW 
No. 6 . 7 S.L.R. 187, 
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Cly« fro. Code (190B)— 

(1911 8. 115 — Order allowing withdrawal of 
suit with liberty to file fresh suit — No ' case ’ 
—No revision. See WITHDRAWAL OF SUIT, 
No. 3, 41 0. 632, 

(19I-a) 3. 115. See Nos. 117, 161, supra and 
Nos, 218. 219, 267, 360. 382. 468. 472, infra. 

(191-6; S. 1 IS—Bub-S. (1). cl. (/). See No. 164. 
supra. 

(192) Ss. 116, 102 —Erroneous decision not 
afieoting the jariadiotion of the Court — Bevi* 
Sion. See CONTRIBUTION, No. 3, 20 G.L.J. 
196. 

(193) 5s. 115, 1 61-^ Revision-^ High CourVs 
poioer to interfere — Shahnas delivering 
attached property without permission — 
Remedy. 

A High Court’s power to interfere either 
under 8. 115 or S. 161 of the Civ. Fro. Code, 
with an order of a Muusif making a shahna, 
whj was pat in charge of attached property 
but had given it away without permission to 
the judgment-debtor or decree-holder, pay a 
certain amount to the judgment-debtor. 

The order though irregular cannot be said 
to be without jurisdiction. 

The shahna, if a servant of the Court, has a 
right, by way of appeal, to the District Judge. 
Tarsi Ram v. Parma, 23 Ind. Oas. 907. 

Knox, j. 

(194) 8s. 116, 161 — Reference to arbitrator — 
Claim against military officer— Award— Decree 
in terms of award— Interference by High Court. 
Bee High Court rules (Bombay), No. 2, 
16Bom.L.R. 517. 

’ (195) Ss. 116, 151, 152— Jn/iermf power of 
Courts Ame7idvtent of decree to bring into 
conforniily with judgment— Necessary for 
ends of justice — High CourVs power of 
interference — Revision. 

The Courts in this country have an inherent 
power to amend or vary decrees so as to bring 
them into conformity with the judgments 
after they are signed by the Judges under 
St 161 of the Code, even if they do not fall 
under 8. 152 (a). 

An order under 3. 151, however, can only be 
made where it is necessary for the ends of 
justice. 

Where the Court acts under S. 151 in a case 
whera iL should not have done, it is competent 
to the High Court to interfere and set matters 

right. Bibhuti Bhuaan Pal Chowdhury y. 
LalltNohun Pal Chowdhury, 23 Ind. Cas. 
906. 

MOOKERJEE and BEAOHCROFT, JJ. 

References (a) 7 Ind. Oas. 876 = 37 C. 649, 

F. • 

(196) 8s. 116, 152 — Order admittedly illegal 
but good on merits — Refusal to interfere in 
revision^ Amendment under 8. 162— Prac- 
tical nversal of finding on formal issue— 

- * lll€gality— When not open to revision. 
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OiY. Pro. Code {im)-(Cont%nued). 

Where a Court allowed interest to a party 
when the merits of the case did not entitle him 
to interest, and fhe Court, on an application 
under 152, Civ. Pro. Code (1908), modified 
its judgment by disallowing such interest* 

Helit on revision, that the order in the case* 
had the efieot of giving a finding entirely 
inoonafbtent With that in the judgment on a 
specifio iesue, and that S. 152 did not contem- 
plate the practical reversal of a Court’s finding 
on a formal issue. 

Held, however, that the ordBr ought not to 
be interfered with, because it was admittedl^r 
good on the merits and the power under S. 115 
was purely discretionary. Isardat Pokerdai 
V. Tbakurdas Gidamal, 7 S L.K. 186. 

Crouch and Boyd, a.j.os. 

(197) 8. 116 and 0. XIV, r. 2, 0. XV, r. 3(1) 
— Issues^ trial of — Issues of law, when to be 
tried — Application for trial of issues v^ithout 
evidence long after, the settlement of issues — 
Revision — Interlocutory order — Trial of 
case piecemeal — Validity of custom when to 
be tried. 

Neither 0. XIV, t. 2 of the Code which 
has reference to the stage of settlement of 
issues, nor O. XV, r. 3 (1), which contains 
a similar provision for the disposal of the suit 
at the first hearing, has any application to the 
case where the plaintiff made his application 
for trial of certain issues without evidence, long 
after the date fixed for first heating. 

The trial of a case piecemeal may lead to 
protracted litigation and serious inconvenience 
and involve the parties in heavy costs if the 
Case is taken repeatedly on appeal to a superior 
tribunal (a), 

A Court should not consider the question of 
validity of custom till the custom itself has » 
been established with precision. 

In very exceptional cases, the High Court can 
interfere and set matters right by the reversal 
of interlocutory orders. The fact of each indi- 
vidual case is the detfjrmining factor. Rai 
Yatindra Nath Chaudhury y. Hari Charan 
Chaudhuri, 20 C.L.J. 426. 

MOOKERJEE and BEAOHCROFT, JJ. 

References :-{a) 17 C.W.N. 166 (168) ; 10 M- 
LA. 476 (488), R. 

(193) S. 115, 0. XXI, r/. 69, 60, 61— Cfatm— 
Scope of inquiry-^ Possession of judgment- 
debtor — “ Some interest ” in r. 69, 9necming 
of— Question of possession to be gone into 
—Court not determining question of posses* 
skn— Revision by High Court. 

Rule 59 of 0. XXI of the Code does not 
mean that, if *()he claimant establishes that he 
has some interest in the property, he is entitled 
to succeed irrespective of the question of posses- 
sion ; nor does it imply that, if he fails to 
establish the particular interest he sets up, his 
olaim must be disallowed irrespective of the 
question of possession of the judgment-debtor. 

The words sotne interest ” in the rule mean 
Buoh an interest as would render the posseBsion 
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of the judgmeot-debtor possesBion not on his 
own account but on account of or in trust for 
some other person (a). 

In each of the oases mentioned in rr. ^0 and 
61 of 0. XXI ^f the Code, the Court must deter- 
mine the question of possession of the judgment 
debtor. The Court cannot foundits decision on 
the question of the validity of the claim or the 
determination of the title to the property 
attached (6). 

Where the Court below in a claim case 
rq^uses to determine the one question it was 
competent to decide, namely, the question of 
poissession, and, on the other hand, determines 
the question it was not competent to investigate, 
namely, to question of title, the order made by 
it under r. G1 of 0. XXI of the Code cannot be 
supported. Satkari Handal v, Tirtha Narain 
BhattachaFjee, 24 Ind. Cas. 62. 

MDOKERJEB and BEACHCROFT, JJ. 

References : — (a) 1 O.W.N. 617 (622) ; 25 M. 
655 « 11 M.L J. 346, ReL (b) 14 C. 617 ; 18 C- 
290 ; 29 0. 648, R, 

(199) S.U6, O. XXI, r. lOO-~Revision^Reine- 
dy by regular suit open to parties — Ordinary 
practice of the High Court --Special circum- 
stances when revision allowed. 

Ordinarily it is contrary to the practice of 
the High Court to entertain an application for 
revision when a remedy by way of a regular suit 
is open to the applicant, but each case must 
be judged upon its peculiar circumstances. 

An application by an auction-purchaser for 
possession of the property purchased was dis- 
allowed by the Court on objection being taken. 
For the second time, but without mentioning 
^the first application, the purchaser again appli- 
,ed for possession and the Court put him into 
formal possession. The person dispossessed 
applied under 0, XXI, r. 100, of the Code of 
Civil Procedure, but without going into the 
merits of the case the Court rejected his appli- 
cation summarily. Held that, the matter 
having been once considered on the merits and 
decided in favour of the applicant, the Court 
was not justified in disposing of it summarily, 
and it was, therefore, a fit and proper case for 
interference in revision. Ram Narain v. 
Mahammad Shah, 128A.L J. 899»24Ind. Cas. 
807. 

BiaHARDS, C.J.. and TUDBALL, J. 

(200) S. 116, 0. XXIIT. r. l^Wiihdrawal of 
suit with permission to bring a fresh one— 
Omission to include all inconsistent causes 
of action— Revision— Power of High Court 

The plaintiff sued the defendant for certain 
property on the allegation that he was the 
adopted son of the last owner. The defendant 
denied the adoption. The plaintiff applied 
for withdrawal of the suit with permission to 
bring a fresh one, on the ground that the denial 
of adoption by the defendant made it necessary 
for him to allege all the grounds (a will executed 
in favour ol the plaintiff being# one of them) 


Ciy. Pro. Code (i90B)-^{Oontinued). § 

upon which he was entitled to sue. ThI lower 
Court granted his application. Held^ that the 
order could be revised by the High Court. 

Eeld, further that the omission by tbe 
plaintifi to include in his plaint all his causes 
of action, which are inconsistent with each 
other, cannot be said to constitute a formal 
defect in the plaint and is not a suffioient 
ground to allow him to withdraw his suit with 
permission to bring a fresh one. 

Heldt also that the dismissal of a suit for 
recovery of property on the basis of an adoption 
is no bar to a second suit brought for the 
same property on the basis of a will made in 
the plaintiff’s favour. Manbhari Y. Sumer 
Chand, 12 A L.J. 441. 

Rapiq, j. 

Reference : — 7 M L.J, 288, R, 

(aoi) S. 116 . 0. xxfn, r. l— 
drawal — Closing of evidence — Plaintiff given 
time after close of evidence to produce documents 
to counteract defendants documents — Non- 
production of documents — Suit cannot be allowed 
to be withdrawn loith permission to file a fresh 
suit, Bai Kashibai" v. Shldappa Anapa 
Pujarl, 16 Bom. L.R. 823 = 21 Ind. Cas. 23 = 87 
B. 682. See Binal Part, 1913, Col. 356 

(202) S. 115, Sch, II, para, 15 — Inherent 
jurisdiction wrongly exercised— Interference 
in revision — Arbitration proceedings — Set- 
ting aside of reference during pendency of 
proceedings. 

The intention of the second Schedule to tbe 
Code of Civil Procedure is that, when once a 
reference to arbitration has been made under 
the orders of tbe Court, that reference should 
only bo superseded lor one of the reasons given 
in the schedule itself, and that allegations of 
corruption against the arbitrator should be 
dealt with under para 15, after the award has 
been received. 

It is unsound on general principles to invoke 
the inherent jurisdiction of a Civil Court in a 
matter for which provision is made in tbe Code 
itself. A Court has no inherent jurisdiction 
under S. 151 of the Code to supersede an arbi« 
tration proceeding during its pendency, and 
the High Court can interfere in revision when 
tbe inherent jurisdiction of a Court is e^ceroised 
wrongly and with material irregularity. Chat- 
ter Bhuj y. Raghubar Dayal, 12 A.L.J. 529 
= 36 A. 354 = 23 Ind. Cas. 768. 

RAPIQ and PIQOT, JJ, 

Referjmee 34 B. 1, Not Fol, 

(203) Ss. 129, 131 — Service of summons 
threugh post— Refusal by defendant— Effect- 
Defendant disputing delivery or tender of deli- 
very — Onus, See HIGH COURT RULES 
(BOMBAY), No. 1. 16 Bom. L.R. 204. 

(203-a) S. 181, Bee No, 203, supra^ 
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(20^) 8. lil-^Meaning of ‘ suit '-^Corntruc' 
lion of consolidating statute-- Execution proceed- 
ings — Rights of deeree-holder, A. Balasabra- 
mania Chetti y. Swarnammal, (1913) M.W.N. 
686-14 M.Ii.T. 196 = 25 M.L.J. 367 = 21 Ind. 
Oas. 32. See Final Part, 1913, Ool. 356. 

(204»a) S. 141. See Nos. 360, 401, infra. 

(206) S. 141, 0. IX, r. 13, 0. XXI, rr. 100, 
101 — • Execution of decree — Claim — Claim 
allowed decree-holder tioi appearing— Subsegment 
setting aside of order — Jurisdiction —0. IX, 
r. 13, whether applicable to execution proceeding, 
Harl Charan Ghosh v. Manmatha Nath Sen, 
19 Ind. Caa. 683 = 18 C.W.N 343 = 41 C. 1. 
Bee Final Part, 1913, Col. 356. 

(2C6) S. Hi— Execution of decree— Restitu- 
tion — Possession taken by plaintiff after 
decree hut not by execution— Decree set 
aside on appeal— Whether decree-holder 
entitled to restitution. 

Restitution under 8. 144 of the Code may be 
made even when the possession of the property 
was taken otherwise than by execution. 

Therefore, where A obtained a decree for 
possession of a certain property against B, in 
the first Court ani took possession, though not 
by execution, and the decree of the first Court 
was reversed on appeal. ^ 

JETefd, that B was entitled to restitution of 
the property under S. 144 of the Code. Kara 
Chandra Bamanta y. Chintaraonl Datta, 21 
Ind. Cas. 84. 

OOXE and Ray, jj. 

References', — 29 A. 348*4 A.L.J* 188 = A, 
W.N. (1907) 90, F, 

(206-a) B. 144. See Nos. 4, 12, supra and 
220, infra, 

(207) Ss, 144, Ibl— Restitution — Appeal — 
Inherent power — Discretion — Appellate Court— 
Revision, Pandit Sham Parshad y. Sam 
Chand, 273 P.L.R. 1913 = 20 Ind, Cas. 203* 
217 P.W.R. 1913 = 10 P 1914 = 25 P.W.B. 
1914. See Final Part, 1913, Col. 358, 

(209) S. lib— Security bond— Appeal— Dis- 
charge of surety. 

An order refusing to enforce a security bond 
ctgainst the sureties is appealable. 8. 145 does 
not bar such appeals against sureties. The 
contention that that section justifies only an 
appeal bff a surety cannot be recognised. 8. 145 
deals with procedure, not the extent of the 
BUcety*B liability. 

Where, in order to get a release of property 
attached before judgment, a security bond was 
given in "general terms to the Court of first 
instanoe (the guarantee being for the payment 
of any amount which may be decreed against 
defendant in that litigation) and the suit ^as 
dismissed by the Court of first instance, held 
that the bond became thereby discharged. 
GaHamndi Yankatasuhha Row y. Chaparaia 
Ro|ayya, (1914) M. W. N. 714. 

QLDFiBIiD and NAFIBB, JJ. 


Civ. Pro. Code {Continued), 

(209) 8. 146, Bee RECEIVER, No. 6, 20 0. 

L. J. 128, , 

(209‘a) 8. 145. See No. 68, supra, 

(20^- 5) S. 146 (c). See No. 100, supra, 

(210) 8. 145,0 XXXIV.r. 14— Surety for costs 
of Privy Ooupoil appeal — Execution of decree 
for oos'ts against surety and his properties. See 
Civ. Pro. Code (1882), No. 64, 19 C.W.N. 178. 

(210-cr) S. 148— Pre-emption decree— Juris- 
diction to extend period fixed f^r payment. See 
Pre emption, No. 28 a, 17 O.C. 877. 

(211) B. 143— Power of High Court to extefid 
time for instituting complaint on sanction. 
See Sanction to Prosecute, No. 2, (I9i4) 

M. W.N. 347. 

(2il-a) S. 148. See No. 9, supra, 

(212) Ss, 348, 149, 0. VIT, r, 11— Appeal out 
of time when proper Court-fee is paid— De- 
lay if could be excused- Discretion of Court. 

In the case of plaints insufficiently stamped, 
under 0. VII, r. 11, Civ. Pro. Bode, the Court is 
bound to give a few days to pay the correct fee. 
Delay could be excused if the insufficiency was 
caused by a mistake as to the amount of the 
requisite stamps. But under S. 149, Civ. Pro. 
Code, it is now left to the discretion of the 
Court. 

0. VII, r. 11, is not rendered applicable to 
memoianda of appeals by S. 148, so as to make 
it incumbent upon the Court to admit memo- 
randa out of time where the conditions of the 
rule are complied with (o). Akkaraja 
Narayana Rao y. Akkaraja Beshamma, 27 
M.L.J. 677. 

WADLIS, C.J. and SESHAGIRI AIYAB, J. 
References (a) B. 41, Diss,\ 12 A. 129 
(151), R, 

(213) 5s. 148, 151, 2 (16) — Decree in second ap- 
peal for delivery of property on paying a cer- 
tain sum within a certain time — Failure to 
pay within the time-* High Courtis power to 
extend the time — Application for review — 

‘ Inherent powers * of Courts meaning of. 

The decree in this case was passed by the 
High Court in second appeal and was for deli- 
very to plaintiff of certain property on his pay- 
ing Rs. 50 within three iponths from its date. 
The payment was not made and plaintiff applied 
for extension of time to the High Cour|, 

Held that the specific direction as to time 
given in the decree was an essential part of it, 
and the High Court has no power to extend the 
time or modify the decree in respect of it to the 
prejudice of tloKi opposite side. 

S. 148, Civ. Pro. Code, is inapplicable, since 
it applies only to oases in which time has been 
fixed for the doing of «cts ‘prescribed or allow- 
ed’ by the Code [see S. 2 (16) Civ. Pro. Code-] 

Inherent power” may ordinarily be taken to 
be something which inheres in a Court by the 
very fact of its being empowered to exeroise any 
juiisdiotion at all, so that it oomes eithec 
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within the express sense of the law or within 
the eonsequenoes that may gathered from 
it (a). 

QucBre : — Whether a review application^ ould 
lie for extendinii; the time. Hoideen Kuppal 
V. Ponnusami Pillai, 16 M.L.T. 430. 
ODDFlBLDand TYABJI, JJ. • * 

References (a) U M. 1 (10); 33 C. 927 (931); 
(1895) 1 Ch. 141» R, 

(214) S, 148, 3ch. II, els, 8. 15. and 0, XXIII. 
r. dr titration— Award filed out of time 
— Agreement of •parties not to dispute award 

. ---Effect • 

Where the Court granted time till the 28th 
of February 1914 for filing the award, and 
the arbitrators made an award in the Hindi 
language on that date and also signed the same, 
but instead of filing it on that day had the 
same rendered into English and filed the same 
on the 2nd of March following : 

Held^ that the word “ filing ” in the Court’s 
order was a olerioal error and since the Hindi 
award was “ made ” within the time fixed by 
the Court, it did not matter that the award 
rendered into English was prepared and filed 
two days later : the requirements of the law had 
been satisfied and the award was a good one. 

Queere : — Whether Shit Krishna v. Satish 
Chandra (a) had been rightly decided, having 
regard to the change in the law made by the 
wordings of S. 148 and Soh. II, ols. 8 and 15 of 
the Code of Civil Procedure (1908), which would 
seem to give the Court discretion to extend the 
time even after the original time for making the 
award has expired. 

Whether, having regard to the above changes 
in the law, the decision of the Privy Council in 
tiajah Bar Narain v. Bhagwant (6) is of the 
same binding authority as before. 

Semhle : — As in this case while the award 
was being rendered into English, the parties 
entered into a written ry^reement not to dispute 
the award, the plaintiff was precluded from 
questioning the award. The agreement might 
be regarded as amounting to a fresh submission 
and acceptance of the English award as an 
award binding on all the parties to the agree- 
ment or it might be regarded as a lawful adjust- 
ment of the suit wbiob might be enforced as a 
decree under 0. XXllI, r. 3. Sri Lai v. Arjun 
Das, 18 O.W.N. 1325. 

Ohitty, 

References : — (a) 38 0. 522, JS. (b) 13 A. 300, 
R, 

(216) S. 149— Appeal— ’Payment of deficit 
Court fee within extended time-Limitation. See 
APPBAIi (Gbnbbal), No. 3, 21 Ind. Oas. 866. 

(216-a) S. 149. See Nos. 164, 212, supra, 

(215-6) S. 150. See No. 66. supra, 

(216) S. 161— Power to correct a mere clerical 
error. See AWABD, No. 3, 13 P.W.R. 1914. 

(216-a} 8. 161.. Bee Nos. 4, 55, 165, 193, 
194, 195, 207, 213, supra, 


Civ. Pro. Code (1908)— lOontinued), • 

(217) Ss.151, 47,andO,XXI,rr. 89.90^5ale 
contrary to the terms of the decree — Ap plica* 
tion to set aside— -Limitation— ^Applicability 
of Art, 166, Limitation Act (1908)— 
— “ Inherent powers ” of Court, nature of — 
Such poioers when may be exercised — Effect 
of other remedy being available to applicant 
— Effect of laches. 

The decree in this case directed the sale of 
certiy n items in a particular order and the sale 
proclamation followed it. They were, however, 
sold in a difierent order, and the sale was con- 
firmed. On an application to set aside the sale 
on that ground, held, per Oldfield, J,, that the 
application fell under S. 47, Civ. Pro. Code, 
and was governed by Art. 166 of the Limitation 
Act (a). 

Per Tyabji, J. — 0. XXI, rr. 89 and 90, Civ. 
Pro. Code or Art. 166, Limitation Aot, did not 
directly apply to the cas^e, but by analogy the 
Courts would be right in guiding themselves 
by the provisions of Art. 166 of the Limitation 
Aot and 0. XXI, rr. 89 and 90 of the Civ. Pro, 
Code (6). 

Per Oldfield and Tyabji, JJ . — The inherent 
powers of the Court are not to be used for the 
benefit of a litigant who has his remedy under 
the Code of Civil Procedure, much less than 
for one, who htiving bis remedy has lost it by 
his own delay (c). 

The Court may reasonably take as a guide for 
the standard of the diligence to be exercised by 
the parties concernei the provisions of the 
Limitation Aot, and for its guidance as to the 
circumstances which would justify interferences, 
the provisions of law contained in regard to 
matters most nearly analogous to those brought 
in question by reason of the Court’s inherent 
powers. 

The inherent jurisdiction of the Court is not 
to be used so as to lead to arbitrary disposals 
actuated by individual sentiment or the mere 
disinclination lor the exertion involved in the 
investigation of the law. Mathla Chettiar v. 
Bava Sahib, 27 M.L.J. 605. 

Oldfield and Tyabji, jj. 

References: — (a) 14 M. 227 ; 20 I. A. 176; 
8 B. 377 ; 22 0. 426, R. (b) 29 C. 707 (716), B. 
(c) 14M.1.A. 40; 6 C.L.J. 611 (620); 19 B. 113; 
19 B. 116 ; 20 B. 281 ; 3 I,A. 221 ; 11 I.A. 37 ; 
17 C.L.J. 416 ; 21 M. 42, R, 

(218) 8s. 151, 116— Order recording satisfac- 
tion of decree— Order obtained by fraud on 
Court — Poxoer to vacate order— Revision, 

Where an order recording satisfaction of a 
decree was obtained by a fraud practised on the 
Court, the Court has inherent power under 
8. 151, ^iv< Pro. Code, to vacate the order, aud 
the High Court will not interfere in revision 
with the order vacating it. Yllakathala 
RaiSan v. Vayalil Paohu, 27 M.L.J. 172. 
OLDFIELD and Napier, jj. 

References : — 6 B. 149 ; 2 M. 264, R, 

(219) Ss. 161, 115— Minor attaining majority 
before aj^plioation tot appointing guardian— 
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CiT. ^o. Oode (1908) — (Coniimed), 
dohrt'a iDherent power to recall the previous 
order appointiug guardian — Appeal — Revision 
— *0ourt*6 power in revision to investigate faots. 
Bee Act VIII OF 1890 (GUARDIANS AND 
WARDS), No. 83* 20 C.L.J. 213. 

(320) Sa. 161, 144— CoMr^5a/e-‘JSa;ec^^^^ow of 
relit decree — ApplicoUon to set aside sale 
dismissed by first Court — Sums deposited by 
auction-purchaser wtihdrawn by decree- 
holder and judgment-debtor — Sale set inside 
on appeal— ‘Restitution- Duty of appel- 
late Court— Inherent power of Court. 

An application to set aside a sale held in exe* 
cation of a rent decree was diemiased by the 
first Court, and the decree holder and judgment- 
debtors withdrew from Court the sum deposit- 
ed by the auction-purchaser. On appeal the 
sale was set aside : 

Eeldt that the appellate Court should have 
not merely set aside the sale but also directed 
the decree-holder and the judgment-debtors to 
bring back into Court the sums which they had 
respectively withdrawn, in order that the 
auction -purchaser might recover back what we 
had paid into Court ; and that it was clearly 
incumbent on the Court to make suoh an order 
for restitution in the exercise of its inherent 
power, as otherwise a grave injustice might be 
doue to the auction-purchaser, {lepal Chandra 
Bhattaoharjee V. Ramendra Nath Chakra- 
yavty, 34 Ind. Cas. 384. 

MOOKEBJEE and BBACHCROFT, JJ. 

(221) Ss. 161, 152— Decree in apparent con- 
formity with judgment — True intention 
of Court as to cosfs awarded to successful 
party whether against one or more defend- 
ants, as gathered from whole judgment if 
may be given effect to, by way of amend- 
ment— Review application^ if only remedy. 

Where one only of several defendants con- 
tested the suit which was decreed in favour of 
the plaintiffs, and from the judgment as a 
whole, it appeared that the Court intended to 
make defendant No. 1 alone liable for the 
costs and not the other defendants, but in 
concluding its judgment it said ; “ the suit be 
decreed with costs 

Beld — that this portion of the judgment was 
elliptioal and ambiguous, and the true inten- 
sion of the (}ouit was to be gathered from the 
judgment as a whole, and the decree of the 
Court which, following the concluding portion 
of the Judgment, awarded costs against all the 
ddfendants was not really in accord with the 
true intention of the Court. 

That the defect in the decree could be amend- 
ed undei;either S. 161 or B. 152 of the Code, 
Aud an application for review of judgment was 
not the only remedy of the other defendknts (a). 

Sttoli an amendment could be made even 
after an appeal had been lodged from* the 
decree (5). Barhamdeo Singh y. Harmanoge 
Singh, 18 C W.N. 772»28 lod. Cas. 419. 
CABNDDFF and RICHARDSON, JJ. 
%terene0» iM») 87 0, 049 (669) ; (1886) 30 
Oh. p. 889, E. (6) L.B. (Z908) p. 88, J9?, 


Civ. Pro. Coda (4908)— (Oontinued). . 

(2*22) Ss. 161, 162— Decree not inconsistent 
with the order An the judgment — Power of 
Court to vary or alter the order and decree*— 
Inherent power of Court to give effect to its 
intention— Decree for costs — Dperee amended 
in favour of persons other than applicants by 
Court acting ex proprio mo/w— Power to amend 
when appeal is pending against the decree. See 
AMENDMENT, No. 6, 20 C.L.J. 18. 

(223) 8. 161 and 0. VI, r. 17 — Amendment — 
Mistrke as to correct sitrvey numbers — 
Application to amend plaint made ctff^r 
preliminary decree — Whether can he allow- 
ed— Scope of O. VI, r. 17 — Partition suit 
— Court's duty— Controversy regarding con- 
stitution of estate to be divided — Power to 
include order for inquiry in preliminary 
decree. 

Where, some time after the mistake came to 
light, the plaintiff in partition suit asfted the 
Court, after the preliminary decree was drawn 
up, to amend the plaint by putting correct 
survey numbers : 

Held that the mere fact that the plaintiff has 
been negligent and dilatory will not be sufficient 
cause for refusing amendment. 

Amendments may be divided into two classes 
(1) oases in which the plaintiff wishes to cor- 
rect a clerical mistake or bona fide wrong des- 
cription due to some ignorance or carelessness ; 
and (2) cases in which he tries to add, by proving 
some new cause of action, to the dispute which 
already exists Cases of the latter class would 
not fall within 0. VI, r. 17, Civ. Pro. Code, for 
the determination of the new questions so raised 
would not be necessary to ths settlement of the 
controversy which existed when the suit was 
brought. 

The only limitation to the Court’s duty of 
making such amendments in the pleadings as 
are necessary for the purpose of determining, 
i.e., finally deciding and settling the real ques- 
tions in controversy between the parties, ap- 
pears to be that suggested by S. 161 ; the legal 
rights of no party must be violated and the 
process of Court must not be abused (a). 

In a suit for partition, a Court of Equity 
does not act ministerially and in obedience to 
the call of those parties who have a right to 
partition, but adjusts th*e equities of all parties 
interested ib). An order for enquiry as to 
the constitution of the estate to be divided is 
ordinarily included in a properly drawn up pre- 
liminary decree. Syud Tbrahabchah v. Blbi 
Nagu. 8 S L.R. 28. 

CBOUCq and BOYD, A.J. OS. 

References’.— (a) 10 C,D. 893 (896, 897); L. 
R. 19 Q.B.D. 374 1396) ; L.R. 26 Ch. D. 700 
(710) ; L.R. 16 Q:B.D. 666. R. (6) 2 Y. & C. 
(Ex.) 586, R. ^ 

(224) 8. 152^— Decree— Amendment^ Court* 6 
power. 

Errors creeping Into a decree could and ought 
to be correct Qu by an application, under 8. 162 
of the Oode (a), 
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It is not a preiimioAry requisite for tbe 
ameodmeot of tbe decree tha^ the pleadings 
in which the errors had formerly orept in 
should first be amended. Somasundaram Chet- 
ti|ir V. Veluswamy Naicker. (19U) M.W.K. 
107 « 16 M.Li.l?. 10i«*tb2Ind. Gas. 774. 
SADASIVA IYER and TYABJI, i JJ, . 

Eeference : — {a) 16 M, 424, F, 

(226) S, Inherent jurisdiction of Court 
— Judgment^^ according to compromise^ 
Some terms of compromise not tmbodied in 

^decree --Negligence of Court's officers— Un- 
inUntionol and accidental error — Amend* 
*mentof dzcreOt by correcting error ^ if within 
8. 162. 

S. 162 of tbe Civ. Pro. Code authorizes a 
Court tj remedy, as far as it can, errors in the 
formal expression of its orders oooasioned by 
its owneindolenoe. 

A suit WAS decreed in terms of a compromise, 
but certain terms of it were not embodied in 
tbe decree owing to negligence of the Court's 
officers. The plain tiff made an application 
praying that tbe decree may be amended and 
brought into conformity with tbe compromise- 

Beldt that tbe decree was capable of correc- 
tion under S 152 of tbe Code. Muttair 
Rahman y. Hareodra Nath Mukerjee, 21 
Ind. Cas. 115, 

Cox and RAY, JJ. 

(226) S. 152 — Error, in the relief claimed^ 
due to an accidental slip — Record to be 
amended. 

Where a reversioner sued for possession of a 
two-anna share, described tbe property in the 
plaint as a two anna share, paid Court fee 
thereon, and both the parties during the trial 
of the suit knew that tbe dispute between them 
was with regard to a two-annas share, but by a 
cierioa] mistake in the end of tbe plaint relief 
was claimed with respect to a two- pie share 
and the decree consequently awarded to the 
plaintiff only a two-pie share ; held, on an 
application by the plaintiff, decree* bolder, that 
there was a cleric^ error in tbe plaint whioh 
was due to an accidental slip, and the Court 
had power to amend the whole record beginning 
with the plaint dowit to the decree. Sheo 
Balak Pathak v. Sukhdel, 12 A.L J. I85a23 
Ind. Cast S44. 

TUDBALIi, J. 

(227) 8, 152 — Arithmetical error repeated in 
High Court to be corrected — Civil .BuUs of 
Practice- Pleader's fee in appeal from 
order under Ss, 244, 212, Cfo, Pro, Code 
(1882), 

Arithmetical errors made in the Lower Court 
and repeated in the High Court office in draw- 
ing up the order of the High Court most and 
will be ooireoted. 

In an appeal against an order under the old 
S, 244, read with the old S. 212, a pleader’s 
fee mil be allowed, under 8. ^9 of tbe Oivil 
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Civ. Pro. Code (19O8)<--*(Confinft0d). ^ 

Rules of Practice, only at the rate of per 
cent. Adaeumain Yenkataratnam v. Senka* 
rayanna, 24 Ind. Cas. 283. 

Sadasiva AIYAB and SPENCER, JJ, 

(228) (8. 152 — Clerical error in decree — Arpli" 
cation to correct error — Limitation— Ctuft's 
duty to correct- Appellate Court confirming 
decree— Effict Bikhomal Lalchand v. Rajal- 
mal ManomaI,7 8.L.R. 58»21 Ind. Cas. 640. 
Bee Final Part, 1913, Col. 862. 

(228-a) 8. 152. Bee Nos. 195, 196, 221, 222, 
supra, 

(229) 8 153 and O. XXXIV, r. 6— Mortgage 
decree — Construction of — Personal relief already 
provided— No application for personal decree 
under O XXXIV, r 6. lies— Amendment of 
prayer — Powers of Court. See MOBTOAGte 
(GenBBAL). No. 9, 16 M L.T 282. 

(230) O I, rr. 2. 9 ard 0 II, r. 6— Sicmd 
appeal — Suit, dismissal of—Misjoindior of 
parties and causes of action. 

No second appeal lies from the decision of the 
lower appellate Court dismissing the plaintill’s 
suit both for misjoinder of parties and of causes 
of action. 

A Court has no power to direct a suit to be 
dismissed by reason of tbe misjoinder or non- 
joinder of parties, but can take action under 
O. I, r. 2 and 0 If, r. 6 of the Code. Our Pro- 
ead Singh v. Our Prasad Lai, 19 C.L.J. 816. 
COXE and CHATTERJEB. JJ. 

(231) 0. I, r, 8 — Mult ifariousn ess— Suit by 
reversioner for possession— Parties— Persons 
in possession and transferees from widow, 

A suit for possession by one of tbe reversion* 
ers, after the death of a Hindu widow, brought 
against tbe person in possession of tbe property 
and tbe other reversioners, also in possession, 
as well as against transferee from the widow, 
is not bad for multi fariousness, and tbe plaintiff 
is entitled to join all tbe above persons as par- 
ties to the suit so as to recover his share in tbe 
whole of tbe estate, Bal Krishna Dai v. HIra 
Lai Bagla, 12 A.L.J. 509»36 A. 406 » 21 Ind. 
Cas. 95. 

Tudball and Chamier, jj. 

References ;— 29 A, 267 ; 30 A. 660 ; 16 A. 
279, R. 

(231-a) 0. T, r. 3. Bee No. 50, supra, 

(232) 0. I, rr, 3 and 9 — Pleadings-^sPlea of 
non-joinder of co-plainttff— Dismissal of 
suit on plea not raised. 

Where the defendant in A case has raised no 
objeotion as to tbe nonjoinder of a oo*p]aint)ff, 
the Court should not dismiss the plaintiff's 
claim oh that ground, without framing ap ex- 
press issue and allowing tbe plaintiff to meet it, 
Kedap Nath v. TuUhl, 21 Ind. Oas. 182. 
kanhaiya Lal, a.j c, 

(233) 0. 1, r. a, 0, II, rr. 9 and 5— Misjoinder 
of causes of action— Claim for stridban can be 
joined with. a claim for maintenance— Practice^ 
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Ciu. Pro. Code (i90S)^(Coniinu6d), 

jADkibal Y. SrinivaB Ganeeh YaUankap, 15 
Bom.L.R. 684*20 Ind. Cas. 633*33 3. 120. 
Bee Pinal Part, 1918. Ool. 362. 

(234) 0. I, r. 6— Hundi— Dishonour— Suit 
based thereon — Parlies, See ACT XXVI OP 1881 
(NEG, INSTRUMENTS), No, 12, 140 P.W.R. 
1914. 

(238) 0. I, r. 8. Bee DECLARATORY SUIT, 
No. 6, 17 0 0. 354. 

(236) O. I, r. 9— Applicability where the 

, rights of parties actually before the Courts 

cannot be determined. 

0. 1, r. 9, Civ. Pro. Code (1908), does not apply 
where the rights and interests of the parties 
actually before the Court cannot be determined. 

The change made iu the new Code does not 
affect the rule regarding the indivisibility of a 
mortgage nor the rule under the Mitakahara 
that no co-parcener has a definite share till a 
partition is made. Nagorao v. Nago, 10 N.L. 
R. 72 *24 Ind. Gas. 831. 

MITRA, OPFG. A.J C. 

(237) 0. I. r. 9— Misjoinder of parties — Dis- 
missal of suit. See OlV. PRO. CODE (1882). 
No. 9, 19 C.L. J. 466. 

(237*a) 0. 1, r. 9. Bee Nos. 61, 230, 232, supra. 

(233) 0. I, f. 10 — Party riot before lower 
appellate Court — Whether can be joint d in 
second appeal, 

A Court cannot in second appeal add a person 
as a party unless he was a party to the appeal 
before lower appellate Court. Pachkauri Raut 
T. Ram Khilawan Chaubay, 12 A.L.J. 1277. 
CHAMIER and PiGGOTT, JJ. 

Beference 16 A. 5, P. 

(283-a) O. I, r. 10 — Landlord and tenant — 
Joint tenants— Joint and several liability of 
tenants — Suit against one tenant to pay the 
whole rent Power to order other tenant to be 
added as a co-defendant— Whereabouts of other 
co-defendant not known— Discretion of Court. 
See Contract act. No. 40, i07 p.R. 1914. 

(288-6) 0. I, r. 10. See No. 378, infra. 

(238-c) 0. I, r, 13. See No. 155, supra. 

(239 > 0. II, r. 2 — First suit for specific per- 
formance — Subsequent suit for possession— 
Subsequent suit not barred. 

Where a person, who bad obtained a decree 
in his javour for the execution of a deed of sale 
in aooofdanoe with an agreement to sell pro- 
perty to him, obtained the sale-deed in execu- 
tion of that decree, and subsequently sued for 
pOBsession on the strength of the sale-deed, held 
the second suit is not barred under 0. II, r. 2, 
Oiv. Pro. Code. Kriehnammal y. Manondiar 
Soimdaparaja Iyer, 15 M L.T. 108 » (1914) 
M.W,N. 200*22 Ind. Cas. 912. ^ 

Banearan Nair and Tyabji, jj. 

Beference 22 M. 24, D. 

(240) 0* II, r, 2 — Suit for dissolution of 

« , partnorMp and rendition of accounts^ 


Civ. Pro. Code (i 90 d)-^{Continued), , 

Subsequent suit for recovery of property, 
held not as partners but as co-owners'^ Pre- 
vious suit^No bar. 

it partner suing for dissolution of partner- 
ship and rendition of accounts of his sbartf of 
the partnership property is not bound, in that 
suitv to claim, from his partners, property 
which he and they hold, not in their right as 
partners, but as oo-ownors and independently 
of the partnership. Bar Dayal v. Oya Ram, 
83 P.L.R, 1914*43 P.W.R. 1914 = 22 Ind, 
Cas. 664. 

RATTIGAN and SCOTT-SMITH, JJ. 

References : — 25 B. 189*2 Bom. L.R. *869 ; 
31 M. 385 (396) ; 1 Ind. Cas. 808 ; 4 P.R 1903, 
Cited, 

(241) 0. II, r. 2 — Promissory note given in 
discharge of certain debt — Suit on promis- 
sory note — Subsequent suit on dtbt dwe— 
Causes of action. 

Where a promissory note is given in discharge 
of a debt, a suit based upon tbe note is not on 
tbe same ** cause of action ” as one brought on 
the original debt. 

An arrangement was come to between tbe 
parties lor tbe payment of a certain debt by 
instalments. Some of the instalments were 
paid up out in lieu of certain others a hundi was 
drawn by the plaintiff upon the defendants and 
accepted by tbe latter. The defendants having 
failed to pay up the hundit a suit was brought 
on it but was dismissed for want of proof of tbe 
acceptance. The plaintiff then brought a suit 
on the original debt. Held that the causes of 
aciion in the two suits were totally different and 
O II, r, 2 of tbe Code of Civil Procedure did 
not bar the second suit. Beni Ram y. Rapa 
Chandar, 12 A.L.J. 959 = 36 A. 560, 
Richards, c j. and Tudball, j. 

References : — 29 A. 266, Doubted ; ISG.W.N. 
617 (P C) B. 

(242) 0, II, r. 2 — Scope— Contract providing 
for supply of goods by two shipments — Con- 
struction of contract — Purchaser's failure 
to take delivery or pay tor goods in respect 
of the two shipments— Vendor bringing tivo 
separate suits for resale damages one %n res- 
pect of each sh pmept— Maintainability. 

A contract provided for the supply of goods 
by two shipments. One of tbe classes of the 
contract ran as follows : — “ Except as above 
stated this indent is to be deemed and constru- 
ed as a separate indent in respect of each item 
and instalment of goods and your rights and 
liabilities aad ours respectively shall be tbe 
same as though a separate indent had been 
made out and signed in respect of each instal- 
ment.” 

• 

The purchaser did not obtain delivery or pay 
for tbe goods in respect of the two shipments. 
The vendor therefore brought two separate suits 
for resale damages one in respect of each ship' 
ment. Held^ on a construction of the clause 
in question, tihat there were aej^rate contracts 
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Civ. Pro. Code (1903)~( Con^inufcl). 

in respect; of the two shipments, and plaintiff 
was not, under the otroumsta^ces, debarred 
from bringing two suits. 

The scope of 0. II, r. 2, Civ, Pro. Gode^* ex- 
plained. ,, 

Under 0. IT, r. 2, that which is required to 
be included in the suit is the whole bf the dlaim 
which the plaintiff is entitled to make in res- 
peot of the cause of action ; that is one and the 
eame cause of action. The rule is framed to 
avoid the splitting* of claims and remedies and 
doe^not apply where there are several causes 
of action. The object of the rule is to protect 
the defendant from being twice vexed for one 
and the same oause. But the parties them- 
selves by the form of their convention deter- 
mine whether the rule is applicable to them. 
The rule may operate to. defeat a plaintiff with 
whom, as in the present case, the meriis have 
been hekd to rest. Mandal & Go. v. Fazai 
Ellahie. 41 C. 825. 

Jenkins, c.j. and Woodroffe, j. 

References:— M. 304, P ; 24 M. 96; 12 C. 
60 ; 12 C. 339 ; 19 C. 372 ; 7 B. 134 ; 21 B. 267; 
(1882) L.R 7 A,C. 269, R. 

(243) 0. II, r. ^—Purchase of shares of two 
cO’parceners — Different sale deeds — Suit on first 
sah-deed for determinaticn and possession of one 
of the shores— Subsf quent suit for similar reliefs 
on second deed — Bar of later suit — Abandonment 
of right. Manonmani Amnial ¥. Yythilinga 
Naickep, 14 M.L T. 34L«26 M.L J. 48l« 
(1913) M.W,N. 881-21 Ind. Cas. 402. See 
Final Part, 1913, Col. 365. 

(244) 0. 11, r, 2— Auction-purchaser — Mort- 
gage decree — Suit for possession dismissed — 
Reliefs open to him. Elkur Rainachandraiah 
V.. Chavva Papannah, (1913) M.W.N. 646 — 
21 Ind, Gas. 42. See Final Part, 1913, Col. 365. 

(246) O. 2. r, II— Scope. See CEYLON CIVIL 
Procedure act, No. i, i8 O.W.N 617. 

(246) 0. II, r. 2 — Applicability, See SPECIFIC 
Relief act. No. 26, 16 m.l!t. 310. 

(247) O. II, r. 2 (1) — Cause of action — 
Vendee in consideration of sale undertaking 
by deed to deliver certain things at once and 
to pay balance by instalments— Default in 
respect of both promises — Single contract — 
One cause of action— Separate contract 
after <^ed in respect of delivery of things — 
Different causes of action— Plaintiff not 
bound to sue for specific things 

Defendant bought a certain thing from 
plaintiff for a sum named, and undertook by 
» written deed to liquidate that suu> in a speoi- 
lied way, that is to say, (J) by making ever at 
once certain things as worth one-half of the 
price fixed and (ii) by paying the other half on 
^ specified day. Apparently at the time of the 
ivriting of the deed, such a thing as breach in 
respect of (i) was not oontemplated, while a 
penalty was provided for breach in respect of ; 

field, that this was a single contract, and 
in the absence of a new contract thereafter 


Civ, Pro. Code (1908)-— (Confinued). ^ * ^ 

entered into with respect to (i), default having 
taken place both as to (i), and (ii) before the 
institution of a suit on the basis of the deed, 
there was only one oause of action within the 
meaning of 0. II, r 2 (1). Civ. Pro. Code; 
but if, subsequent to the deed, there was a new 
separate contract as to (i), namely, that it was 
to be an obligation to which a new liability was 
attached, that is, liability to pay interest, 
causes^ of action as to (i) and (ii) would be 
different. 

Held, further, that the plaintiff was not 
barred in case of default as to (i) from suing for 
the specific things. The original arrangement 
was, no doubt, made for the defendant’s con- 
venience, but it would he unreasonable to bold 
that plaintiff, after waiting for years, should be 
debarred from recovering their price in cash. 
Narain Das v. Mangha Ram, 183 P.L.B. 1914 
= 129 P.W.R. 1914 = 23 Ind. Cas. 846. 

Johnstone and Shadi Lal, jj, 

(248) 0, II, rr. 2. 4:— Cause of action — Splits 
ting up — Landlord suing to recover posses- 
sion under forfeiture clause- Second auU to 
recover rent— Same cause of action— Second 
suit barred. 

The defendant'rented certain lands from the 
plaintiff under a lease which provided that on 
the defendant's failure to pay rent the plaintiff 
was entitled to take possession of the land. The 
defendant having failed to pay rent for two 
years, the plaintiff sued to recover possession of 
the land and obtained possession in execution 
of the decree in his favour. The plaintiff next 
sued to rocover the rent for the two years from 
the defendant. The lower Courts held that 
the second suit was barred under the Civ. Pro. 
Code, O. II, r. 2. The plaintiff having appealed: 

Held, that the suit was barred under the Civ, 
Pro. Code, 0. II, r. 2, inasmuch as the claim in 
the present suit for rent up to the date of the 
forfeiture arose upon the same contract of 
tenancy as did the landlord’s right of forfeiture 
for non-payment of rent. 

The ‘ cause of action ’ upon which the plaintiff 
may base various claims in one suit under 
O. II, r. 2, does not depend upon the character 
of the relief for which he prays. It refers to the 
media upon whjch the plaintiff asks the Court 
to arrive at a conolusion in his favour, toivery 
fact whioh it would be necessary for the plaintiff 
to prove in order to support his right to the 
judgment of the Court. If the evidence required 
to support two claims is different in any 
material respect the cause of action are different. 

The words of r. 4 do not imply that in All 
cases a suit for the recovery of immoveable 
property must necessarily be based upon a 
different cause of action to a suit for arrears of 
rent for the same land. There may be cases in 
which a suit for recovery of land will involve the 
production of different evidenoe to that neoes^ 
sary to support a suit for rent in respect ol 
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the fiame land. Kashinath Ramachaodpa v. 
Nathoo Ketbav, 16 Bom. L.R. 454 » 33 B. 444. 
SCOTT, C.J. and BatOHBLOR, J. 

(249) O. II, rr. 2. 4 (c)-- Mortgage without 
po*89$$ion^ Share of produce to be paid as interest 
^On default to pay interest possession to be taken 
-*DefauH-^ Suit for produce without asking 
for possessim^^ Subsequent suit for possession 
barred^R, 4 (c) object of insertion^ Novation 
of contract^ Burden of proof — Mere premise 
by creditor not to sue, effect of — Jurisdic- 
tion of Civil or Revenue Court. Chhabil Das 
Y, Matsu, ‘J43 P.L.B. I913a>19 Ind. Cas. 931 
»146 P.W.R. 19X3«207P.W.R. 1913 = 4 P.R. 
1914. See Final Part, 1913, Col. 367. 

(260) 0, II, r. 2 and 0. XXXIV, r. 14— 
for simple money decree based on a mortgage 
— Subsequent suit for sale on that mortgage 
— Avetmentin the former suit that right 
undt r the mortgage given up — Extinguish- 
ment of mortgage— Limitation Act, 1908, 
8. 19^ Admission ofUabtlity on a mortgage 
contained in previous written staUm ni — 
Acknowledgment^ Interest — Liability of 
mortgagor* 

Beld, that O. II, r. 2, ia no bar to a eubse- 
qnent suit for sale on a mortgage, where in a 
previous suit on the same mortgage a simple 
money decree had been asked foe and obtained. 

Held also that a mere averment in the former 
suit lor simple money decree that the plaiutifEs 
gave up their right under the mortgage for the 
purpose of that suit is not in the nature of an 
agreement, and even if so it is without consi- 
deration and cannot be regarded as an extin- 
guishment of the mortgage rights. 

Held further that an admission, contained 
in a written statement filed in Court by the 
mortgagor in a previous suit, of a mortgage, is 
an acknowledgment of liability under that 
mdrtgage within the meaning of S. 19 of the 
Limitation Act and gives a fresh start for tbe 
oomputatiou of limitation if made before the 
expiry of the prescribed period. 

Held also that, when the plain tiffs are enti- 
tled to sue upon thv.ir mortgage, they oan 
claim interest at tbe stipulated rats up to the 
date of payment, notwithstanding any direc- 
tidhs to the contrary contained in the decree 
passed in tbe former suit for simple money 
decree. lodarpal Siogh v. Mewalal, 12 A,L. 
J. d74»d6 A. 264 = 23 ind. Cas. 429. 
Bl^pHABDS, C.J. and BaNEBJI, J. 

(250*a) 0* 2, r. 8. See Nos. 50 and 233, supra 

(250*6) O. 2, r. 4« See No. 248, supra. 

(260*4) O. 2, r. 4 (c). See No. 249, supra. 

(260-<iji, 0. 2, r. 5. Bee No. 233, supra. 

. (250 e) 0. 2, r. 6. See No. 230. sup%a. 

jjSl) p. 3. r. 1 — Recognized agent* if has 
rjffhi of audience. « 

recognixsd agent as such has no right of 
audUnoe. Harehaod Ray Ooboardhoii Das y. 
Tha BeRgsMlAgpuf Railway Co., 19 0.W.N. 
64 ; 

JRNKIRS, O.J., and N»B. CRATTBEJBAi J. 


Civ, Pro. Code (19081— (Continued). 

(252) O. Ill, r. 2 — Use of special powers of 
attorney to evade the provisions of the law relat- 
ing to the appoinfment of pleaders and advocates. 
See Regulation I of 1896 (Upper Burma 

CIVIL CoURTSl, No. 1, 7 Bur. L.T. 206. 

« 

(263) O. V, r. a—Sum^nons for final disposal 
•^Mortgage smt-- Practice — Procedure. 

In a mortgage suit filed in 1910, the plain t- 
ifi having died, his son had his came substitut- 
ed in place of his father’s name in April 1912, 
The Court then issued for the first time a sum- 
mens to the defendant as for final disposal ; ^d 
tbe hearing was fixed for tbe 1st June. Tbe 
Court raised issues on the day of hearing, and 
as the plaintiff was not ready with his witness- 
es, the Court dismissed the suit as not proved. 

Held, (1) that there was a miscarriage of 
justice, for the Civil Procedure Code required, 
in cases of such a nature, that the parties 
should have tbe opportunity to prod Ace evi- 
dence relevant to issues. 

(2) That the Court should have issued sum- 
mons only for settlement of issues. Tuljaram 
Hapfohand Gujary. Sitaram Narayan Kasar, 
16 Bom, L B. 39 = 38 B. 377 = 24 Ind. Oas. 666. 
Heaton and Shah, jj. 

(254) 0. V, r. 12 — Personal service— Defend- 
ant absent in the neightouring village — 
Suit to set aside ex parte decree . 

Where, on enquiry, the serving officer is told 
that the defendant has left for a particular 
place, it is not the duty of tbe plaintifi to take 
out summons to the place mentioned to him 
on enquiry, and if it is found he, has left that 
place also it is not his duty again lo take out 
fresh summons to the places where he is told 
tne defendant is gone. 

If the defendant bad any other place of resi- 
dence or business, plaintiff should take out 
summons to that place. Madurathaohi y. 
Chokaliuga Filial, (1914) M.W.N. 314 = 23 
lad. Gas, 324. 

Sebhagibi Iyer, j. 

Deferences 29 M. 324 ; (1914) M.W.N. 79. 

E. 

(256) 0 V, rr, 13 and 19 — Declaration of 
due service, when not justified — Setting 
aside ex parte decreets 

Where a summons to the defendant was 
served by affixture only, the return of*the serv- 
ing officer being that “ he left the house 8 or 4 
days ago for Madura and other places, ’* held, 
the Court was not legally justified in declaring 
under 0. V, r. 19, that the defendant was duly 
served and, ffirtber. he is entitled to have the 
decree passed ex parte against him in such 
circumstances set aside (a). Vellayeppa 
Chetti Y. YeerappatOhetti, (1914) M.W.N. 79 
= 22 Ind. Gas. 498. 

Sadasiva lYBR and Tyabji, jj. 

References ; — 21 M« 419 ; 29 M. 824, 

(266) 0. V, r. 16 — Service of summons, on 
paternal uncH, not sufftcient unless the defendant 



861 


DIGEST OF OASES. 


S$2 


Civ. Pro. Code (i908)--(Con^int4ad). 

proved not to be found, Makhan Dai v. 
MamiQ Lai, 11 A.L J. 875»35 A. 556=>::21 
lad. Gas. 614. Bee Final Pan, 1913, Ool. 369. 

(256«a) O. V, r. 17. See No. 81, supfa, 

• (257) 0. Vv r. 17-0. IX, r. 13-5. 116- 
Serviae by affixture^ uejmdant tempos 
rarity absent, * * 

Where the prooess server did not add in the 
return that the date of the defendant’s return 
was indefinite, «or was not known, liM that the 
Oourt might dad the indt^dniieness of the 
ihturn from the surrounding circumstances. 

*lf the absence of the defendant from bis 
house is for an indefinite period, service by 
affixture in the house is sufficient (a). 

Sven if the lower Courts were wrong on the 
question of law relating to service of summons, 
the High Court cannot interfere under S. 115 
( 6 ). 

In a case of patent and extreme hardship, 
the powers under S. 15 of the Charter Act can 
be invoked. Oontia Venkata PHohayya v. 
Sowdagop Mahomed Abdul Kareem Beg 
Saheb. 16 M.L.T. 2i7 = (19i4i M.W.N. 253 = 
26 M.L J. 368 =.23 Ind. Cas. 14. 

SADASIVA lYEH, J. 

References: — (a) 29 M. 324, Doubted ; 21 M. 
L.J. 978, Agpr,\ 21 M. 324. F, (b) 6 A.L.J. 45, 
Doubted, 

(267-a) O. V, r. 19. See No. 256, supra, 

(268) 0. V, r. 39 and 0, XXI, r 22-Seniice 
of summons ^Dcslaratio7i of Court — Irregu- 
larity, 

Service of notice otherwise than by personal 
delivery cannot be said to have been effected 
duly, unless the Court declares, under O. V, 
r. 19, that the notice has been duly served 
though personal service has not been efiected. 

There is a presumption in favour of the pro- 
ceedings of Court of Justice that everything has 
been duly performed. 

When a District Munsif passes orders for 
attachment when the process of service of notice 
under S. 248 was returned by the peon with the 
note that it was affixed to the outer door of the 
judgment'debtor owing to his evading service, 
this ieua sufficient declaration that the service 
has been duly effected. 

Whether omission to have a notice served 
under 0. XXI, r. 22, is a serious irregularity 
under the new Code, having regard to para. 2 
of the Rule.’ Mahomed Mee^a Rowther v. 
Kadir Meera Rowther, (1914) M.W.N. 63«22 
Ind. Cas. 302. 

SADASIVA lYEB and SPENCER, JJ. 

(259): 0. VI, r. 14— Agent appointed to carry 
on business of partnership— Rtght of agent to 
sue for dissolution of the partnership — Amend- 
ment of plaint— Formal defect. See POWER 
OF Attorney, No. 2, 7 Bur.iL. T. 202. 


Civ. Pro. Code (1908)— (Confinurd). ^ 

(260) 0 VI, r. 17 — Amendment of pla'lutt-^In- 
traduction of fresh cause of action which 
has become barred by limitation-^ Whether 
allowed. 

Held, on the facts that an application for 
leave to amend a plaint made after the case bad 
been reserved for judgment was rightly refused. 

5em5Ze — Courts as a rule will not allow a 
plaintiff to amend his plaint by introducing a 
caiyse of action which since the institution of 
the suit has become barred by limitation. 
Biaheshar Prasad v. Oobind Ram, 12 A.L. 
J. 833. 

TUDBALD and CHAMIBR, JJ. 

(261) 0, VI. r. 11— Amendment — Pleading — 
Includes any part thereof— Omission not 
inttnlxonal but due to inadvertence — Amend- 
ment to be alloxved—Date of amendment— 
Date of ptes ntntion of plami— Institution 
of plaint d emed tcrbe on the latter date. 

On the 7th April 1908, a property was sold 
coosistiug of 41 kanals, 18 marlas of land, the 
second storey of a house, share in a well and 
share in a shamilat. Suit for pre emption was 
instituted on 30th March 1909, but in the 
plaint the property asked for was described only 
as 41 kanals and 18 marals of land. On 12th 
May 1909 the plaintiff applied for leave to 
amend, saying that be intended not to re- 
nounce any part of the claim, but by a * kiiabi 
ghalti ’ omitted the bouFA. On obtaining the 
leave, he amended the plaint by adding the 
house, but still the share of well and of shamilat 
was left out. The defect was discovered on 
4th February 1910 and the plaint was fully 
and finally amended on l6ib February, 1910. 

Held that 0. VI, r. 17, Civ, Pro. Code (1908). 
allows amendment of any part of a plaint, pro- 
vided that the amendment does not alter the 
character of the suit or introduce a different 
cause of action. 

Held^ that in the present case the omission 
was merely inadvertent and not intentional (a). 

Where a plaint has been rightly amended, 
the date of institution of the claim is the date 
of presentation of the original and not of the 
amended plaint (5). Jalcil Din v. Qaim Din 
and Muisamraat Umar Blbi, 62 P.R. 1914 = 
266 P.L R. 1914 = 161 P.W.R. 1914, 
Johnstone and shadi Lal. jj. 

Befertnees :-(al 33 B. 641 ; 17 A. 288 ; 33 

A. 616 : 36 M 378 ; 7 P.B. 1096; 10 1909, 

B. (6) 9 B. 373; 19 B. 320, B, 

(262) 0. VI, r. 17 — Powers of amendment 
under the new and the old Codes. See LIMI- 
TATION ACT (1908), No. 25, 16 MX.T. 241. 

(268-a) 0. VI, r. 17. See No. 223, supra. 

(26S) 0, VI, r, 17 and S. 106— Amendment oj 
^ plaint— Introduction of fresh cause of action 
barred at the time of amendment— Ltmita- 
Hon— Computation from date of plaint— 
Civ. Pro. Code. 8* 106— Objection against 
amendment in appeal against decree — 
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Allotvable-^Fraud-^ Ground for extending 
period of Umitafion-- Not alUgedin plaint 
^Amendment not to he alloivfd at late 
stage— Contract Act, S. {l) — 8ale by 
some partners of business — Dissolution — 
Effect — Suit for dissolution and account 
against partners and for recovery against 
purchasers— Multifariousness. 

Generally speaking, no amendment should 
be allowed which includes a claim which coulj^d 
not, under the law of limitation, bo made the 
eubjeot of a fresh suit. Secondly, the fresh 
questions which cun be introduced into a suit, 
by amendment must be questions which come 
reasonably and fairly within the scope of the 
plaint as originally presented. Generally 
I speaking, therefore, no amendment should be 
allowed which completely iniroduces a new 
cause of action {vide O. VI, r. 17, Civ. Pro. 
Code (1908) (a). 

Ad order permitting a7i amendment under 
the provisions of 8. 105 (1), Civ. Pro. Code, can 
be dealt with in the appeal against the decree (b). 

The plaintiff cannot bo allowed to plead 
fraud for the purpose of extending the period of 
limitation for bringing the suit, unless be has 
Bpecihoally pleaded fraud in his pleadings, 
and he oannoc be allowed to amend the plaint 
at a late stage by inserting aliegatiCns of fraud 
therein. 

A suit for declaration that th6 sale of the 
business by some partners is fraudulent and foe 
the recovery of the assets of the firm from the 
purchasers) and for an account against the part- 
ners who sold the business, is bad for misjoin- 
der of parlies and causes of action. 

Where an application was made to amend 
the plaint in such a suit by substituting a prayer 
for declaration that the assets of the firm were 
still the property of the drm : 

Held, that it ought not to be granted, because 
it would introduoQ a new cause of action and a 
suit based on such a cause of action would be 
time^barred if instituted on the date of amend- 
ment. 

Where certain partners sell the business of 
the firm, the partner^^hip is by .such act dissolv- 
ed under the provisions of 8. 253 (7), Contract 
Act. Oalrajmal v. Pamanmal, BS.L.R. 69. 
HAYWARD, J.C., and CROUCH, A J.C. 

References: — (a) 9 B, 873 (402), Doubted, 
(b) 19 B. m. R. 

(264) O. VI, r. 18— Amendment —Powers of 
Court. Bee ACT I OF 1879 (CHOTA NAGPUR 
LANDLORD AND TENANT PROCEDURE), 
No. 2| 22 Ind. Cas. 778. 

(265) 0 VJI, r. 2 (2)— Claim for mesne prqpts 
already aoorned due — Valuation — Jurisdiction 
—Court-fee. See Mbsne PROFITS, No 4, 24 
Ind. Gas. 232. 

(266) 0. Vn, rr, 2, 11— Co«r/ Fees Act, 8. 1 
(iv), if 1-^ Suits Valuation Act, 8. Suit for 
dissoluiion of partnership and for accounts-- 
Valuation of claim for Court fees and juriadiciion 


Civ. Pro. Code (1908) — {Continued)* 

—Amendment of claim— Dismissal of suit, 
Bai Hiragavri v. Gulabdas Jamnadai, 15 
Bom. L.R, 1123 = 22 Ind. Cas. 71. See Final 
Part, ]9k3. Col. 372. 

(2G7) O. VII, rr. 5, 11— Necessary facts not 
mentioned in the plaint — Replication filed — 
Cause of .action^ See ACT IX OF 1890 (RAIL- 
WAYS), No. 10, 12 A.L.J. 339. 

(268) O. VII, r. 6— Plaintiff bound to show in 
the plaint the ground upon which he claims 
exemption from the law of limitation. Bee 
LIMITATION ACT (1908), No. 35, 83 P.R. 1914.^ 

(269) O. VVL—RuU 11 — Valuation of suit — 
Jurisdiction —Court- fee — Suit of possession* 
of colony land — Custom — Alienation by 
father— Marhet— Value of land determines 
valuation of suit — Suit improperly valued— 
Procedure, 

The plain tifi sued for possession of sqpio 
colony land, the plaint alleging that a sale by 
the plaintiff’s father was without necessity. 
The suit was instituted in the Court of a First 
Class MunpAf and was stamped at Rs. 1-2-0, 
calculated at 6 times revenue of Rs. 1-2-6. It 
was not clear what this revenue represented. 

The Munsif held that the jurisdictional value 
of the suit was Rs. 2,598 under the Suits Valu- 
ation Act calculated at 16 times the net profits 
and returned the plaint of presentation to a 
competent Court. 

Gij appeal the Divisional Judge held that the 
valuation of colony lands should be based on 
the market- value and dismissed the appeah 
The plaintiff applied for revision of the order of 
the Divisional Judge. Subsequently the plaint 
was reject:; d by the District fudge. 

Held, that the Divisional Judge was right in 
holding that the valuation of the suit for pur- 
poses of both jurisdiction and Court-fees would 
be the market-value. But the Divisional Judge 
ought not to have dismissed the appeal. He 
should have determined the parket- value of the 
land and allowed the plaintiff time to pay up 
deficiency in the Court-fee and instructed the 
plaintiff as to the Court before which ho should 
present his plaiut after it is properly stamped. 
Wasawa Bam y. Bahadur Chand, 194 P.L.R. 
1914. 

Kensington, c j., andCHEVis, j. 

(270) O.Vn,r. 11 — Paint presented oninauffi- 
oient Court-fee st imp — Court requiring payment 
in certain time — Non -payment — Dismissal of 
suit — Appellate Court cannot give option to 
plaintiff to limit his claim to the extent of 
Court-fees paid. See COURT FEES, No, 3, 16 
Bom. L R. 763. • 

(270-a) O. Vlf, r. 11. See Noa. 212, 266 
and 267, supra, 

(271) O. VII, r, 11 (b)— Order rejecting plaint 
— Appeal lies against— No revision — Court 
Fees Act, S. 12, no bar to appeal — Punjab 
Courts Act (XVIII cf 1884), 8, 70 (1) {ah 

An order rejecting a plaint under Q. VII, 
r. 11 (b), Oiv.Pro.Obde (1908), is a debree within 
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the meaning of 8. 2 of the Code and an appeal 
lies against such an order j[a). Therefore, no 
revision lies to the Chief Court agaiust such an 
order. • 

B. 12, Court Fees Aot, does not bar an appeal 
against such an order rejecting a plaint (b), 
MuBBamtnat Sada Kaur y. Buta Singh, 80 
P.R. 1914 = 266 P.L.R. 1914*167 P.W.K. 
1914. 

JOHNSTONE and SHADI LAL, JJ. 

Beferenoes (o) and (b) 6 0. 249; 14 C.W.N. 
^43 ; 11 A. 91; 12 C.L R. 148 ; 28 0. 334, i?.; 
^12 A. 129 ; 14 M. 169 ; 10 B. 6i0 ; 7 B. 341, D. 

(272) 0. VII, r. 11 (6) — Deficient Court-fee 
not supplied as required by the Court — Duty of 
Court to reject plaint. See COURT FEES ACT, 
No. 23, 36 P.R. 1914. 

(air2.a) 0. VII, r. 11 (c). See No. 164, supra. 
(272 6) 0. VII, r. ll*(d). See No. 120, supra. 

.(273) 0. VIII, rr. 2 to 6— Pleadings— Con- 
struction. See PLEADINGS, No. 3, (J914) M. 
W.N. 883. 

(273-a) O. VIII, r. 3. See No. 273, supra, 
(273-6) O. VIII, r. 4. See No. 273^ supra. 

(274) 0. VIII, r. 0 — Failure to deny alleg>^- 
tiona in plaint— Effect. See PLEADINGS, 
No. 2, 19 C.L.J. 618. 


Cly. Pro. Code (1908)— (Oonfinwed). ^ 

to the case of a dismissal in default (b). Buk- 
haram v. Ramji, lON.L.B. 39 = 23 Ind. Cas. 
878. 

Mittra, A.J.C. 

Be/i'revcrs (a) 16 C. 98 (101) ; 10 C.W.N. 
40 <41). B. (6) 13 M. & W. 494 = 67 R.R. 694; 
4 App. Cas. 604 = 48 L.J.C P. 705, B, 

(277) 0. IX. r. 3, 0 XVII, f. B- Time gran ted 
to produce evidence — Adjournment of suit — 

• Failure to appear on adjourned date — 
Proper order is to proceed with suit and 
not to dismiss it. 

Where the parties to a suit agreed that the 
decision in that suit should follow the decision 
or the appellate Court in another suit, and 
after pccduoing a copy of ^that decision, both 
parties abs^entcd themselves on the adjourned 
date. 

Heidi that the proper course for the Court 
was to proceed to deci^ the suit under O. XVII, 
r. 3, and not to dismiss it under 0. IX, r. 8, of 
the Code of Civil Procedure. Penamucha 
Anandaraju v. Nadimpalli Yenkataraju, 23 
! Ind. Cas. 619. 

TYABJI and SPENCER, JJ. 

(278) O. IX, r. 5, O. XXIII, r. 1— Suit 

against, principal and surety — Non-service 

of summ^-ns on principal— Striking out his 
name- Surety’s liability whether affected. See 
Contract A<!t, No. 89, 16 Bom. L.R. 696. 


(274-a) 0. VIII, r. 5. See No. 273, supra. 

(276) 0. VIII, r. 6 and S. 102 — Set off when 
may be allowed. See ACT IX OF i887 (PRO- 
VINCIAL Small Cause courts;, No. j5, 16 
Bom. L R. 746. 

(276) 0 IX, rr, 3, 7 a^id 9 -'Dismissal of suit 
in default Plaintiff and some defendants 
aOstnt — Fresh suit against absent defeno- 
ants— Not barred — Nature of the order of 
dismissal lor default — Rule in King v. 
Hoare — Applicabituy to case of dismissal 

' for default. 

On the date fixed for the hearing of a suit, 
both the plaintiff and the defendants excej^t 
the guardian ad litem of a minor defendant 
were absent. The Court passed an order dis- 
missing the suit ‘iff default.’ Plaintiff again 
brought a suit claiming the same reliets against 
all thh defendants except the one who was 
present. 

Held, that the subsequent suit against the 
defendants who were absent at the hearing of 
the prior suit was not barred. , 

The order dismissing the suit in default 
should be taken as passed partly under O. IX, 
r. 3, and partly under O. IX, r. 7, and when 
0. IX, r. 9. imposes a disability on the plaintiff, 
it means a disability only as against the defend- 
ant who was actually present (a). The rule 
that a judgment recovered against one of several 
joint oontraotors, though unsatisfied, is a bar 
to an^ action against the others does not apply 


(279) O. IX, r. 5. 0.4!,r. 14 — Appeal— 8um» 
vions returned unsolved— Failure to take out 
fresh summons — Dismissal of appeal before 
expiiy of one year from date of return — Illegal- 
ity. Oopisetti Narayanasami Naidu Garu 
y. Namhuri Bahadri Raza. 25 M L J. 451 = 
21 Ind. Cas, 420. See Final Part, 1913, Col. 
.374. 

(280) 0. IX, rr. 6, 13—0. XVII, rr. 2, 3, 
distinction between— Sch. I, Appendix B, 
Foim No. 1 — Case, ad jour nmtnt of — 
Defendants, non-appearance of. on the date 
fixed— Procedure to be followed— Decree, ex 
pA-Yte— Application to set aside decree, if 
can he entertained. 

The provisions of O. IX of the Code by 
themselves do not apply to a case in which the 
defendant has already appeared in answer to 
the summons but has failed to appear at an 
adjourned hearing of the suit. For such a case 
the Procedure is laid down in O. X vll which 
deals with adjournments. 

The distinction between r. 2 and r. 3 of 
O XVII of the Code is, that the former rule 
applies to hearing adjourned at tbev instance of 
the Court, while the latter applies to hearing 
adjourned at the instance of a party ti) whom 
time has been allowed to do some act to 
farther the progress of the suit but who has 
defaulted ; and that where there are no 
materials on the record the proper procedure to 
follow would be that laid down in r, 2 ; but if 
i there are materials on the record the Couct 
' ought to proceed under r. 3 (a). 
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Where, therefore, on the day the hearing 
of the suit commenced both the parties appear- 
ed, and the oat^e proceeded from day to day, 
and the examination and cross-examination 
of plaintifi’s witnesses were finished, and the 
defence pleader began bis ca^e and examined 
one of the defendants whose cross examination 
not having been finished the case stood 
adjourned to the next day, when neither he, the 
witness, nor the pleader for the defence appear- 
ed, and the Court noted t he case for the defence 
as closed and proceeded to bear the arguments 
of the pleader for the plaintifi, and delivered 
judgment decreeing the suit in plaintiff's favour 
and the defendants subsequently made an appli- 
cation for setting aside the decree alleging that 
it has been passed ex parte, and the Court 
refused the application on the ground that it 
bad no power to set aside the decree under 
0. IX. r. 13. 

Held, that, on the default of the defendants, 
the Court below must, have proceeded under 
O. XVll, r. 2, to dispose of the suit in one of 
the modes directed in that oehalf by O. TX, 
and that being so the defendants* application 
under O IX, r. Id should have been entertained 
(b). Eoatulla Basunia v- Jabon Mohan Roy, 
19 C.L J. 635«‘i3 Ind. Cas. 769^41 0. 956. 
Imam and CHAPMAN, JJ. • 

References (a) 5 C.L J. 260 = 34 C. 235, 
F. \b) 23 0. 73, F. * 

(281) O. IX, rr, 6. 13, O. XVII. rr. 2 and 3 
-^Failure of defendant to appear in the 
course of the hearing afUr plaintiff has 
closed-^ Court if may proceed to pass judg- 
ment on the materials before it — Application 
to set aside judgment as made ex parte 
— “ Api^earance ” — “ Default-'^ 

Where, in the course of the hearing of a suit, 
the plaintiffs having closed their case, the do- 
fence began and the cross-examination of one 
of its witnesses not having been finished at the 
end of a day, it stood adjourned to the next 
day when neither the, defendant nor his 
witnesses nor his pleader appeared, and the 
Court treating the defence case as closed, beard 
plaintiff's arguments and delivered judgment. 

Held I’-’Tihat the mere fact that the Court 
had materials before it upon which it could 
pronounce judgment was not enough to bring 
the case^ under r. 3 of O. XVII as the other 
condition, via., that the adjournment must 
have been at the instanoe of a party, was not 
fulfilled , 

That the case fell under r. 2 of 0. XVII, and 
the Oourt.muat be taken to have proceeded to 
dieposeof the suit in one of the modes directed 
by Oft IX, so that an application to set aHide the 
order under O. IX, r. 13 should have been 
eotertained* • 

The provisions of O. IX by themselves do not 
apply to a case in which the defendant has 
already appeared in answer to the summons 
but has failed to appear at an ad j jurned hearing 
of the suit, In 9ach a case, 0, XVII applied, 


CIy. Pro. Code (1008)^(Conf<ftiied). 

r. 2 applying to a hearing adjourned by the 
Court, r. 3 «o a l^earing adjourned at the in- 
stance of a party, in which last case, if the party 
fails to^appear on the adjourned date and there 
are sufficient materials on tbe record to enable, 
the Court to proceed to judgment, tbe Court 
may dispose of tbe case under that Buie. Even 
in such a case if there are not sufficient 
materials on the reco^ the proper procedure to 
follow would be that laid down in r. 2 (a). 

The test of a defendant's tappearance in 
obedience to a summons for the purpose of r. 6, 
O. IX, is, as indicated in the form of tlfe 
summons in App. B to Sob. I of the Codp, 
vvheiber the defendant has appeared in person or 
by pleader duly instructed and able to answer 
all material questions relating to tbe suit or 
who is accompanied by some porson able to 
answer all such questions. 

In the present case, as the pleader’s <>eiDg 
furnished with due instruction could not be 
doubted, there was no non appearance within 
r. 6, O. IX. Reajuddin Basunia t. Jiban 
Mohan Roy, 18 O.W.N. 776. 

IMAM and CHAPMAN, JJ. 

Reference (a) 34 0. 235, R. 

(281'n) 0. 9, r. 7. Bee No. 276, supra, 

(282) 0. IX, r, 8— Dismissal on plaintiff's 
d f'iuU'— Application lor restoration put in 
within one month - No affidavit or copy of 
detree and judgment fifed as ordered -Petu 
tion dismissid - Second application after two 
months of order dismissing iu\t, barred — 
Limitation Act (1908), Sch, I, Art, 163. 

Where, in a suit dismissed for default of 
plaintiff, an application for the restoration of 
the suit was diemisFod also, because tbe appli- , 
cant had failed to produce tbe judgment and 
decree as directed by Court, and a second appli- 
cation for tbe same purpose was made 2 months 
after the original order : 

Held, that second application was time-bar- 
red. Nalu Subba Row y. Gauti Yenkatarat- 
nam, 22 Ind. Cas. 669. 

► Tyabji, j. 

(283) 0. IX, r. 8 — Appeal, if lies— Suit, dis- 
missal of— Formal decree drawn up— Law, 
change of — Bengal Tenaifcy Act (VIII of IS-iO), 
S, 101— Decision,' Parbati y. TuUI Koerl, 
18 C.L.J. 128 = 20 Ind. Cas. 1 = 18 ’O.W.N. 
604. See Final Part. 1914, Col. 374. 

(284) O. IX, r. 8—0. XVII, r. 3—Order— 
Judgment— Restoration, 

Where a plaintifi is absent and the pleader 
has instructions only to apply for an adjourn- 
ment, and the Munsif refusing the adjournment 
dismisses thp suit, (be order of the Munsif 
comes within 0. IX, r. 8, and not 0. XVII, 
r. 3, though there is a judgment followed by a 
decree (a). 

Tbe term in whioh the order is Scuobed will 
be no indication that it was not passed under 
0. IX, r. 8, and the passing of a deqrae will 
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no6 tftke the matiiec any farther (&)• Kittadav 
Venkoba Royer v. Mfttadar Kadiriappa 
Qounder, (I9U) M.W.N. 3i4=:>23 Ind. Gas. 
614. ^ 

• 8BSHAaiR\ AiyAR, J. 

Beferences; — {a) 34 A. 123, 22, (6) 30 M. 
274. F. 

(285) 0, IX, r. 9-^ Order conditionally setting 
aside an order dismissi/fig a suit for dt fault 
— Appeal — jurisdiction of High Court to 
interfere on question of damages. 

Where a Courti passed an order secfeing asiide 
an prder dismissing a suit for default, on con> 
dition of the plaintiff paying a certain amount 
of damages to defendants, and provided in the 
same order that, in the event of suoh payment 
not being made, the application should stand 
dismissed, held that the Court intended to and 
did oonapletely dispose of the application for 
restoration of the suit and^he order was there- 
fore appealable. 

Held also that in second appeal the High 
Court could consider whether the damages 
awarded were adequate or grossly excessive, 
though it would not have interfered if the 
application for restoration had been dismissed 
for not disclosing sulhcient cause. Rand Lai 
y. Kiihopi, 12 A.L J. 1270. 

CHAMIEB and FIQGOTT, JJ. 

(285-a) 0. IX, r. 7, 9, See No. 276, supra, 

(286) 0. IX, r, 9 (1) — Minority whether 'suffi- 
cient ‘ cause * — Gross negligence of next 
friend— ‘Ground for setting aside dismissal 
for default. 

Minority is not in itself covered by the des* 
pription * sufficient cause, ’ But where a 
miuor’s suit is dismissed for default, the gross 
negligence of his next friend is a ground for set- 
ting aside the order of dismissal. Adyapadi 
Ramanna Udpa v. Ktiehua Udpa, 27 M.L, 
J. 167. 

pLDPIBLD, J. 

Beferences 26 M. 699 ; 30 M. 274, F,\ 24 
M.L.J- 239, NofB,;6 0.L.R. 69, 22. 

(287) 0. IX, r. 13— Condi^ionaZ order setting 
aside decree — Condition not fulfilled-- Ex^ 
tension of time— -Appeal from order — Effect 
of conditional order ^ 

Ad ex*parte decree was set aside on condition 
that a sum of money was paid before a certain 
date. The money was tendered one day too 
late and the plaintiff refused to accept it. The 
Court rejected an application to extend time, 
holding that it had no jurisdiction to inake any 
suoh order, and thereupon it formally dismissed 
the application for setting aside the ex parte 
decree. , 

Held that the provisions of 0. IX. r. 13, do 
not contemplate the passing of a conditional 
order such |s to have an eSeot analogous to 
that of a preliminary decree in a pre-emption 
case. The proper order for the Court to pass 
was to direct the applicants to deposit the 
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amount on a certain day, and, after the money 
vi9p deposited, to have passed the order setting 
aside the decree, and the conditional order 
passed in the case can be dealt with as an 
order so passed. 

Held further that an appeal lay in this case 
inasmuch as the order was an order setting 
aside the ex parte decree, Jagarnath Sahi y. 
Kamta Prasad Upadhya, 12 A.L.J. 36»d6 A. 
77 — 23 Ind. Cas. 138. 

RYVBS and PlGQOTT, JJ. 

(288) 0. IX, r. 13 — Ex parte decree against 
several defendants— -Application to set it 
aside made by some — Power of Court to set 
aside decree against non-applying defend- 
ants— ‘Principal and surety — Liability of 
surety. 

The plaintiff sued! M as principal and N as 
surety. A decree was pitstod against both, eo;- 
parie ag^iinst M only. On the application of 
M. alone the Court set aside the ex parts 
decree against both M and N, and eventually 
released N. from liability, holding that he was 
not liable as a surety and that he signed the 
contract, basis of the suit, as a witness only. 
On application for revision by plaintiff. 

Held, that, irvtbe absence of an application 
by N the Court was wrong in setting aside the 
decree passed agaipst him. 

(2) That the contract clearly showed that N 
was liable as surety, and the Court was not 
justified in finding that N signed the contract 
as a witness only. The Singer Manufacturing 
Go. of Lahore y. Maharamad Din and Nathu, 
246 P.L.R. 1914=166 P.W.R. 1914. 
Kensington, j. 

(289) 0. IX, r, 13— Ex parte decree against 
debtor and his surety — Surety alone apply- 
ing for setting aside of decree — Decree set 
aside against both. 

An ex parte decree against a debtor and his 
surety can, in view of the proviso to O. IX, 
r. 13, Civ. Pro. Code, be set aside against both 
of them on the application of the surety alone. 

Muhammad Raza v. Musammat Barka, 24 

Ind. Gas. 115. 

Lindsay, j. c. 

(290) 0. IX, r. 1^— Compromise petition pur- 
porting to he by all the defendants filed by 
those actually present in Court— ^ Decree 
passed on such compromise petition — Subse- 
quent repudiation by defendants not present 
at filing of petition— Jurisdiction of Court 
to set aside, decree as exparte decree under 
O.IX, r. 13. 

The jietitionera instituted a suit for deojark- 
tion of their title to, and for possession of, cer- 
tain lands. Two of the defendants (Nos. 4 and 
5) filed a petition of compromise and asked for 
a decree, so far as they were concerned, on that 
compromise, and an exparte decree against the 
other defendants. The Court, however, ordered 
fresh service on the other defendants, Van4 
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subsequent thereto defendants Nos. 4 and 5 
appeared in Oourt with a petition of conipcp- 
mise purporting to be exoouted by defendants 
Nos. 1 to 3 as well as by themselves. On this 
petition the decree was made in terms of the 
compromise. Afterwards defendants Nos. X to 3 
put in a petition to the Court stating that 
defendants Nos. 4 and 5 had no authority to 
present the petition of oompromise on their 
behalf, that no summons had been served on 
them, and that the petition was fraudulently 
represented as being made by them. The Oourt 
acting under O. IX, r. 13, Civ. Pro. Code, set 
aside the decree and ordered a retrial of the case. 

that the Judge when be made his 
order was under the impression that all the 
parties in the case were before him and that the 
petition was the petition of all the parties : 
consequently in granting the petition ho did not 
intend to make it ex and the decree could 
not be treated as an ex parte one aud conse- 
quently O. IX, r. 13, Civ. Pro. Code, did not 
apply. Damodai* Misra t. Hrishi Naik, 19 
O.W.N. 118. 

STEPHEN and MUliLICK, JJ. 

(291) O. IX, r. 13 — Ex parte decree — Setting 
aside. Nithiananda If athuswamy Monigaran 
y. YisYanatha Hanlgaran (1913) M. W.N. 
857«21Ina; Oas. 467, See Pinal Part, 1913, 
Col. 376. 

(292) 0. IX, r. IZ ••Serving of stimmons on 
gumastah'-Onus to prove that strvite was 
proper. Nagary Rasappa Betty y. Namburi 
Yenoataratoam, (1913) M.W.N. 1026=»14M. 
L.T. 635«-21Ind. Gas. 922. See Final Part, 
1913, Col. 376. 

(293) 0. IX, r. 13— Decree obtained by fraud 
or perjury— Whether can be set aside. See 
DECREE, No. 1, 8 B.L.R. 81. 

(293-fl) 0. 9, r. 13. See Nos. 66, 205, 257, 
280, 281, supra. 

(294) 0, XI — Interrogatories — Discovery 
Law under the Code of 1882 — Practice. 

Plaintiff sued to recover Rs. 5,000 and interest 
alleged to be due to him from the defendant 
on a hundi that was drawn and accepted by the 
defendant. Defendant denied the claim and 
applied for leave to administer interrogatories 
for the examination of plaintiff. 

t 

Held that a party to a suit is entitled to a 
disoovery relating to the facts directly in issue 
on the pleadings, and that defendant is entitled 
to ask the plaintiff to state on oath in what 
from the ponsideration of the hundi was paid, 
the particulars of the place where the defendant 
diew* and accepted the hundi, and * also to 
state on oath where and by whom the hundi 
was presented for payment. t 

The Code of 1882 is not the same as 0. XXXI 
of the Bales of the Supreme Court, whereas 
0. ,iXI of the present Oiy, Pro. Code relating 
to disoovery and inspeotion as the same as 
0. XXXI, of the Buies of the Supreme Court. 


Civ. Pro. Code (1908)— (Confin^ed). 

Bafjnath Kedia y. Rakhaiiath Prasad, 41 G. 

6—24 Ind. Oas. ^765. 

PLETOHEB, J. 

Reference 17 0. 840, D. 

(294-0) 0. XIV, r. 2. See No! 197, su:pra. 

(296) Os. XIV, XV — Summons for settlement 
of issue. 

Where summons Vlas issued only for settle- 
ment of issues, the proviso to O. XV, r. 3 (1) or 
0. XIV, r. 3 (6) does not ftpply. Yarada- 
chariar y. Parthasarty Iyengar, (1914) JfL. 
W.N. 601*27 M.L.J. 68. 

White, c.j. and Seshaciri Iyer, j. • 

(295-fl) O. XV, See No. 295, supra. 

(295 5) O. XV r. 3 (1). See No. 197, supra. 

(296) 0. 17, r. 1— Execution —Execution 
Oourt cannot go behind decree — A^ourn^ 
ment — Discretioi% of Oourt— Interfefence in 
second appeal. 

The Court executing a decree cannot go be- 
hind the terms of the decree. 

The question of granting or refusing an ad- 
journment on the ground that a party is not 
ready with evidence which he desires to produce, 
is one essentially for the discretion of the Oourt 
concerned, a discretion to be exercised judicially 
upon a fair consideration of the opportunities 
the party in question has had of getting his 
evidence ready in time and the reasons given 
by him for having failed to do so. It is im- 
possible for a Court of second appeal to inter- 
fere with the exercise of such discretion. 
PaFBottam Das y. Kesho SaraD,.24 Ind. Cas. 
206. 

PIGQOTT, J. 

(297) G.17, r. \Suit part-heard by Sub- 
Judge— ‘Court hound to go on with suit from 
day io day unless adjourned — Sub- Judge 
is the proper officer to adjourn — District 
Judge has no voice in the matter. 

Where a suit is once begun, the Court is, 
under O. 17, r. 1, Civ. Pro. Code, bound to go 
on from day to day unless for special reasons 
it is necessary to adjourn the case to some 
future day. 

Where a suit was part-heard by a Sub* Judge, 
he was the proper offiobr to decide when the 
case was to be adjourned and the District Judge 
had no voice in the matter. The Bub- Judge 
must exercise his own discretion in adjourning 
the oase. 

Where the Sub-Judge adjourned a part-heard 
oase in obedience to the orders of the District 
Ju^e to whdm he applied for directions, heldt 
the order of the Sub- Judge must be set aside. 
Siyagaml Ammal y. Louis Guana Pvakaia 
Mudallar, 16 M.L.T* 504. 

EUMARABWAMI SA6TB1, J. 

(297-a) O. 17, r. 2. Bee Nos. 280, Ul, eupra. 

(298) O. 17, rr. 2. B-8uit 0journed to 
produce succession certificate— D^fmlt 
Suit not to be dismissed but to be decided on 
merits. 
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« 

After » plaintiff has adduced all the evidence 
on which he intends to rely bat has failed to 
produce a succession oertifioaifb as to a part of 
his claim on the adjourning hearing, fais suit 
ought not to be dismissed under 0. XVII, r. 3 
St the Code *but decided on merits under 

O. XVII, r. 3. Droupadl Animal v. Booth 
Indian Railway Oompany, Limited, 31 Ind. 
Oas, 353, 

Bankaran Nair anef AyLING. jj. 

(298-0) 0. XVfl, r. 3. See Nos. 277, 280, 281. 
28^ and 298, supra. 

(299) O. XVIIl, r. 1— Suit for restitution of 
conjugal rights — Marriage ceremony admitted 
—Coercion and non> consent pleaded — Right to 
begin. See ACT IV OF 1869. (DIVORCE), No. 3, 
23 Ind. Gas. 242, 

(800) 0. 18,r. 4. See EVIDENCE ACT, No. 1, 
(1914)^M.W,N, 931. 

(301) 0. XVIII, r. 18— ^Inspection bp District 
Munsif-- Sanction of District Judge. 

O. XVIII, r. 18, Civ. Pro. Code, vests an 
absolute discretion in the District Munsif to 
make an inspection, and the sanction of the 
District Judge is not necessary if the District 
Munsif in his discretion wishes to make an 
inspection without charges. Nallaboltu Bodl 
Naidu alias Yenkatappa v Chengama Naidu, 
(1914) M.W.N. 79»26 M.L.J. 9 = 28 Ind. Gas. 
297. - 

MILDER, J. 

(302) 0. XIX, f. 8— Affidavit, meaning of, 

A statement which merely recites facts to the 

best of the 'information and belief of the 
deponent, but does not state the source of his 
information is not an affidavit ’’ within the 
meaning of 0. XIX, r. 3 of the Code, and cannot 
be used as evidence in any judicial proceeding. 
Doraiswami Chetty v. Qovindu Chetty, 15 M. 
L.T. 377 = 23 Ind. Gas. 377. ^ 

Sankaran Nair and ayling, jj. 

References: -{1900) Sf Ch. D. 763 ; 69 L.J. 
Ch. 868 ; 83 L. T. 418 ; 43 W.N. 116, F. 

(302-a) 0. XX, r. 6. See No. 94, supra, 

(302 6) 0. XX, r. 12. Bee Nos. 7 and li, supra, 

(303) 0. XX, r. 13— Applicability where Ad- 
ministrator-General appointed to administer 
estate of insolvent. See ACT II OF 1874 (AD- 
MINISTRATOR-GENERAL), No. 3, 22 Ind. Gas. 
566. 

(804) 0. XX, r. 18— Suit asking Court to 
administer the estate of a deceai^d person and 
give plaintiff his share therein— Nature of 
suit — Whether suit ‘ for accounts® — Valuation 
for purposes of jurisdiction— S. 8, Suits Valua- 
tion Act. See COURT Fees Act, No. 7, lOO 

P. R. 1914. 

« 

(804-a) 0. XX, r. 13. See No. 14, supra, 

idOM) O, XX, r. 14. See Nos. 5 and 14, 
supra, ^ 

(306)0. XX, r. 15— Agreement for partnership ^ 

in respect of a lease for the farm and sale of 


Civ. Pro. Code (190B)—(Oonfint^d). « 

drugs— Agreement by lessee to transfer a bortion 
of the profits or losses resulting from the lease 
—Discretion of Court in passing preliminary 
decree. See AGREEMENT, No. 2, 17 0.0. 193. 

(305-a) 0. XX, r. 16. See No. 14, supra, 

(805-6) O. XX. r. 16. See No. 14, supra, 

(305-c) 0. XX, r. 17. See No. 14, swpm. 

(306) O.XX, r. 18. Bee HINDU LAW (PARTI- 
TION), No. 3, 12 A. L.J. 696. 

(306-a) 0. XX, r. 18. See No. 14, supra, 

(307) 0. XX, r. 18 {:i)— Limitation (1908), 
8. 5 — Froperties assessed to land revenue, 
partition of — Form of dec?ce — Lower Court 
not to add to terms of decree as passed by 
appellate Court — Decree defective and not 
capable of being enforced — Decree-holder^ s 
remedy in case of decree not being in proper 
and correct form — lievmo— Saving of limi- 
tation. 

The provisions of O, XK, r. 18 (2), Civ. Pro. 
Code, relate to properties other than those 
assessed to the payment of land revenue to the 
Government, 

In oases of partition of properties assessed to 
land revenue, the Code of Civil Procedure does 
not contemplate the passing of a final decree 
by the Civil Court. It simply authorizes the 
Civil Court to deolare the shares of the parties 
oonoerned and to give a direction to the Revenue 
Courts to give effect to its decree and no further. 

The lower Court cannot add to the decree of 
the appellate Court a direction which has been 
omitted, though wrongly, by the latter. 

Where a decree-holder cannot obtain from 
the lower Court any relief owing to the decree 
passed by the appellate Court being in form 
legally incorrect, the proper course for him is 
to apply for review of the judgment of the ap- 
pellate Court upon which the decree is based 
and not to apply for revision of the lower 
Court's order refusing to grant the relief 
claimed. 

The time thus spent by the decree-holder in 
seekiog for the relief under the said decree is 
allowable to him under S. 6 of the Limitation 
Act when be applies for a review. Bom Nath 
y. Ram Bailas, 24 Ind. Gas. 113. 

LINDSAY, J.C. 

(308) 0. XXI, r, 2 — Certificate of payment— 
How to be made, 

0, XXI, ii 2, of the Code, contemplates a 
definite proceeding with a petition on the part 
of the decree-holder and a formal Aot by the 
Court. It requires a decree-holder, who wishes 
to have a payment certified, to do so in some 
well-defined speech or writing. , 

Where a decree-holder made an applioatioh 
for execution of a decree stating in the petTtiou 
tha^the judgment-debtor bad paid some money 
to him as interest, but the statement was made 
not in the place where be was required to state 
if any adjustment of the decree was made but 
in an unusual place, held^ that the action #ol 
the deoree-holder was not such a oertifioate o| 
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payment as was required by the Code. Gokal 
Chand y. Bhika, 12A,L.J. 387»23 lod. Gas. 
758, 

Knox, j. 

(809) 0. XXI, r, 2--Limitation-^ Decree, 
execution of’- Part payments, certificate of 
^Separate petition other than application 
for . execution, if necessary— Limitation 
within which decree- holder must certify, if 
any. • 

A, decree-holder made an application for 
ezeoutiOD of his decree more than 3 years after 
the date of the decree, and in the application 
for execution he certified certain payments 
made by the judgment-debtor, these pa;^mentB 
being endorsed on the back of an office copy of 
the decree. Upon an objection being taken as 
to the execution of the decree on the ground of 
limitation : 

Held, that the a|)plicatlon was not barred, 
inasmuch as the part-payments were within 
time to prevent the decree from being barred, 
and, there being no period of limitation fixed 
within which the decree-holder must certify, 
the decree-holder could certify the part pay- 
ments at any time, and it was not necessary 
that a separate petition should be filed merely 
certifying the part-eatisfaotion of the decree. 
Lakhi Marain Oanguli y. Felamani Dasi, 20 
C.L.J. 131. 

PLETCHEB and EICHARDSON, JJ. 

(310) 0. XXI, r, 2 — Execution of decree— 
Uncertified payment, whether can save limi- 
tation — Mere mention o/ paymmt, whether 
amounts to certificate, ^ 

An uncertified payment or adjustment can- 
not operate to prolong the period of limitation 
for applying lor execution under the Limitation 
Act, net can a decree-holder certify payments 
after his decree has become barred. 

Therefore, where a payment, alleged to have 
been made out of Court, was not formally 
certified under O. XXlf r. 2, but was men- 
tioned in the next application for execution : 

Held, that this did not amount to certificate 
as required by the Code. Bhajan Lall y. 
Cheda Lall, 24 Ind. Cas. 215. 

PIGGOTT, J. 

References :-2e A, 36-=«A.W.N. (1903) 179; 
23 Iu4 Cas. 763»12 A.L.J. 887, E.; 21 B. 122, 
Diatd, 

(dlO a) 0. XXI, r, 2. See Nos. 82, 68, supra 

(311) 0* XXI, r* 2. cL (2) — Part-payment 
--^-Execution of decree — Uncertified pay- 

, menl or adjustment — Not to he recegnued — 

* Limitation.^ 

An uncertified payment on account *bf a 
decree or its adjustment out of Court cannot be 
recognized by any Court exeemiog the decree, 
and cannot operate to prolong the period of 
limitation applying ior execution pndet the 
AtV {a}, ^ ^ 


Ciy. Pro. Code (i908)-*(Oonf»nns(2). 

A decree-holder cannot certify a payment 
made to him out of Court after the decree has 
become barred 1t>y limitation (5)« Bhajan Lai ' 
y. Cheda Lai, 12 A.L.J. 825. 

PIGGOTT, J. 

References:— (a) 26 A. 5, ii. (5) 12 A.L.J. 
387.<F.; 21^. 122«I>. 

(312) O. XXI, r. 2 (2), {3)— Execution po- 
ceedingr- Decree, adjustment of— Applica- 
tion should recite the terftyi of adjustment— 
Acknowledgment— Limitation Act (1908), 
8. Estoppel— Express statutory pmvi- 
sion. 

An application made to the executing Court 
recited that the judgment-debtor had paid to 
the decree-holder a certain sum in different 
instalments and that the decree-holder had out 
of kindness to the judgmeut-debtor agreed to 
have execution stiuck oft and consented to 
receive the balance by giving some further 
time. The petition farther stated that the 
execution might be struck off with permission 
to tbe decree-holder to make a fresh applica- 
tion for execution. 

Held, that, as the application did not recite 
the terms of the adjustment, it could not be 
deemed to be an application contemplated by 
sub-r. (2) of r. 2 of O. XXI of the Code. 

That, as the application did not, by^ impli- 
cation or otherwise, acknowledge the right of 
the judgment-debtor to apply to tbe Court to 
have the adjustment recorded as certified, it 
could not save that right from tbe bar of limi- 
tation under S. 19, Limitation Act. 

That, if tbe doctrine of estoppel were applio- 
abie as between the decree-holder and the 
judgment-debtor, the Court could not still 
recognize an adjustment not duly certified in 
contravention of sub-r. (3) of r. 2 of 0. XXI of 
the Code. 

The doctrine of estqppel cannot be invoked 
to nullify an express statutcfiy provision. 
Jogendra Nath Sarkar y. Provath Nath 
Ghatterjee, 19 C.L.J. 126»21 Ind. Cas. 926. 
MOOKERJEB and BEACHCROFT, JJ. 

References ;-(1880) 14 Ch. D. 432 ; 12 Bom. 
L.E. 686 = 34 B. 675, E, 

(318) 0. XXI, f. 2, cl {S)— Decree for the 
delivery of possession and for pceyment of 
the money— Payment to the decree-holder 

not certified, cannot he recognised, 

> 

When a decree is for the delivery of poases- 
sion and for the payment of money, any un- 
certified payment to the decree- holder cannot 
be recognized by the executing Court. 

Change in the neyr Code in 0. XXI, r. 2, 
cl. (3) — Under a decree of any kind ” explain- 
ed. Abdul Latiff Baheb v. Bathula Bibi 
Ammai, (1914) H.W.N. 346=16 M.L.T'. 888 = 
23 Ind. Cas. 530. 

Wallis and ATiiiNGi JJ. 

Ui m. Ewpl \ 6 0. 786i E. 
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(3U) 0. XXI, r. 3. O. XLI. r, 1— 
against dsfendania on ground common to 
all^ Appeal by all the defendants — Death 
of one of the appellants ^Failure to bring hia 
representative on record within six months — 
Partial 'abatement — Effect on aturviving 
appellants. „ 

In this OAse, (he Gourt of first instehce dfs- 
missed the suit, bmt it was declared by the 
liower Appellate Court. The defendants preferr- 
ed a further appeal to the Chief Court. One of 
these defendants died and his representative was 
ilot brought on record until after six months 
f/rom the date of his death. Held that the 
appeal abated so far as the deceased appellant 
was concerned. But as the decree in this case 
proceeded upon a ground common to all the 
defendants and it was open to any one of them 
to appeal against it and the Chief Gourt would 
have^been empowered to reverse or modify the 
decree in favour of all the defendants, the partial 
abatement would not produce any prejudicial 
effect and the further appeal could proceed as if 
the dooeased had not been an appellant from 
the very beginning. Med Singh v. Muiammat 
Kabir-un nissa, 88 B.B. 1911. 

SCOTT-SMITH and SHADI LAL, JJ. 

References !22 B. 718 ; 27 B. 284 ; 25 A. 27, 
F, 

(316) 0, XXI, r. 6^Execution of decree — 
Transfer of decree for execution to another 
district — Sending decree direct to Sub- 
Judge — Dismissal of petition by Sub-Judge^ 
whether legal. 

The District Judge of Gaya, on an applica- 
tion, issued process for execution to the Sub- 
Judge of Palaman direct, instead of sending it 
to the Judicial Commissioner of Cbot^ Nagpur 
80 that he might send it on to the Sub-Judge. 
The Sub- Judge dismissed the application : 

Heldt that he should have returned the papers 
to the District Judge of Gaya in order that 
he might adopt th^ correct procedure, and 
should not have dismissed the application. 
Pr'akash Chandra Barkar v. Pandey Baldeo 
Ram, 22 Ind. Oas. 682. 

Stephen and Mulliok, jj. 

(316) 0. XXI, r, 1— Executing Court — 
Jurisdiction of «Court passing the decree 
cannot be questioned in execution — Bombay 
Cqurt of ^ards Act (Bom. Act I of 1905), 
B. ^’^—‘Retrospective effect— Construction 
of Statute. 

The executing Gourt has no power, under 
0. XXI, r. 7 of the Code, to question the juris- 
diction of the Court wbioh passed the decree 
under execution. 

S. 32 of the Bombay Court of Wards 
Aot (Bom. Act I of 190^ baa no retrospeotive 
effect and is not intended to apply to pending 
suits. Marl Oovind KulkarnI v. Naraing 
Rao Mouherrao, 16 Bom. L.R. 80«38 B. 194 » 
n 28 Ind. Oas. 123* 

800TT, O.J. and BATOHELOBi J. i 

(816-a) 0. 31, r. 7. ' Bm So. 'i8, lapra- 


CIy. Pro. Godo (1908)— (Oonfinned). 

(317) 0. XXI, r. 11— Res judicata— 
iion of decree* 

Where a person applied for execution of a 
decree as an assignee of the decree by operation 
of law and a notioe was issued to the judgment- 
debtor under 0. XXI, r. 11, and the judg- 
ment-debtor took no objection and execution 
was ordered, held that, in a subsequent appli- 
cation by the same person to execute the decree, 
the judgment-debtor was debarred from disput- 
ing the title of that person to execute the 
decree. Omen Prasad v, Dttrlah Shankar. 
12 A.UJ. 206 » 23 Ind. Oas 286. 

Knox. j. 

References -24 A. 138 ; 24 A. 282 ; 15 A. 
84, R. 

<318) O, XXI, rr. 16, 11 --Absence of defend- 
ant — Affixture to door of house ^ when good 
service— Due and reasonable diligence. 

The amount of “due and reasonable diligence 
which a serving officer must exercise, before 
affixing a notice to the door of the house in 
which the person to be served resides, is a ques- 
tion to be decided on the facts of each case. 

If the person to be served with has gone to 
another village, it is not the duty of the serv- 
ing officer to wait till he returns or to pursue 
him to that village. In such oases, service by 
affixture would be “good service’* Yalluri 
Basavayya y. Ferrari Kistna Brahaman, 28 
Ind. Gas. 219. 

AYLING, J. 

References M. 824«*8 M.L>J. 68; 21 M. 
419, F. \ 29 M. 324; 22 Ind. Oas. 498 » (1914) 
M.W.N. 79 = 1 L.W. l;24 A. 202 = A.W,N. 
(1902) 68, R, 

(319) 0. XXI, r. 11— Limitation— Decree, 
execution of— Application to file a list of immove- 
able properties — Permission to file— No time 
fixed by Court — Petition for execution, not 
amended within the period of limitation — Exe- 
cution proceedings whether barred. Nawah Sri 
Salimullah Bahadur v, Sainaddi Barkar, 18 
G.L.J. 538 = 22 Ind. Gas. 337. Bee Final Part, 
1913. Col. 380. 

(319-a) 0. XXI, r. 17. See No. 318, su^a. 

(320) 0. XXI, r. 18 — Cross decrees what are. 

B brought a suit in 1894 against the husband 
of the appellant, 8, for maintenance due out of 
the estate in hie hands and obtained a decree. 
The judgment-de|)tor died before B applied for 
execution, leaving a widow B who inherited the 
estate. In 1909 B brought a suit for the same 
relief against S as the legal represqatative of 
the judgment- debtor in the first suit, and the 
suit v^as dismissed, B being directed to pay Ihe 
costs of S. Subsequently B put in an applioa- 
tisn for liberty to execute the decree of 1894 
and it was granted, execution being however 
stayed till llth October 1912 so as to enable 8 
to apply for execution of the decree for costs in 
the suit of 1909. 8 subsequently applied* lor 
iiitT6ti6 0xmmte betdeoteo iot ooits And mi 



Sf9 tSZ aURBBM^ iMDBX, 19U. 38d 


Civ. Vro. 0ote-(1908)— (OoHtinuAl}. 

order WM made ordering that satisiaotion of 
the decree of 1894 should be entered to the 
extent of thle sum. 

Heldt Per kite, C.J.— That the Judge had 
jurisdiction to make such , an order and that 
this was a case in which applications were 
mado tp the Court for the execution of cross- 
’deoj[;ees in separate suits within the meaning 
of 0, XXI, ri 18. It will quite do if eapb 
{larfy filled the 'same character in executipn 
proceedings. , * 

Ofd/Zekfy J,~-The decrees are cross decrees 
and the parties dll the same character. 

To apply O. XXI, r. 18, both the decrees 
in question should be before the Court for 
execution, and the Court had no jurisdiction in 
the facts of tais case to allow the adjustment. 
Rakmani Ammal v. Seethammal, (1914) M. 
W.N. 86==22 Ind Gas. 73. 

WHIM, C.J.. andjOLDFIBLD, J, 

(321) 0. 21, r. 18— Cross-decrees of different 
Courtii--- Application for execution of decrees 
not in the same Court — Set-off not allowed* 

JLfzalunnUsa y. Narul Huda, li A.L.J. 768- 
21 Ind. Cos. 32. See Final Part, 1918, Col. 381. 

(822) O. XXI, rr. 19, 20— Decree /or sale of 
mortgaged property^Costs awarded to judg- 
ment'debtor-- Set-off -- Crosa*claims under 
same decree in mortgage mit. 

Under r, 19, read with r. 20, of 0. XXI, Civ. 
Pro. Code, the costs awarded to the judgment- 
debtor in a decree for sale of the mortgaged pro- 
perty can be set- off agaiitst the mortgage money 
recoverable by the decree holder from that pro- 
perty, Rule 19 is not in terms limited in appli- 
cation to cases in which the remedy of each 
party against the others is of precisely the same 
nature or whether the parties 611 the same 
character. Hlvza Sadik Hussain Khan v. 
Nawab Hashlm All Khan, 24 Ind. Gas. 376. 
LINDSAY, J.O. and Kanhiya LAD, A.J.c. 

References A. 396-A.W.N. (1891) 133; 
28 M« 121; 8 Ind. Cas. 836 — 7 A.L.J* 1179, JR. 

(322-a) 0, XXI, r. 20. Sea No, 822, supra* 

(323) 0. XXI, r. 22— -Date of notice — Run- 
ning of time. Bee Execution of Decree, 
No. 8, 20 C.L. J. 15. 

(828-a) 0. XXI, t. 22. Bee No, 268, sw^jra, 

(324) 0. XXI. rr* 81. 38 (l)-Sttii for restitu- 
tion htf conjugal rights — Proof of matriage 
— Presumption-- Minor wife — Execution 
againet parents* 

In a suit for restitution of conjugal rights, 
very strioti proof of marriage is essential ; but 
in the absence of proof to the contrary^ only 
the*ganezal evidence of marriage is sufSoient to 
justify the presumption that all the necessary 
marriage oeremoniea were performed (a)* •- 

The new Civ. Pro. Code, has abolished 
imprisonment if one of the modes of executing 
a decree for restHution of conjUfj;al rigbis, but 

decrel'; and 


Civ. Pro. Code (1908)— (Confinned). 

where the wife is a minor, her parents can be 
directed to band her over to her husband, and 
in case of their' default or failure to show 
sufficient cause therefor, execution can proceed 
against their persons as well as property (6).^ 
Slyarama Plliai v. Yeerappa filial, 23 Ind. 
Cas. 828. . 

White, c.j, and Oldfield, 

References :*^(a) 28 C. •37 = 6 C.W.N. 196 ; 
12 0. 140, D. (6) 1 A. 601, D. 

(324-a) O. XXI, r. 33 (1), BetfNo. m.supra* 

(325) 0. XXI, r. 35. See MORTGAGE (USIiJ- 
FUUCTURY), No. 2, 16 M.L.T. 229. 

(326) O. XXI, rr. 35 (2), 96 and Q6--8aleof 
specified undivided share in a house in 
execution of a decree — Effective possession, 

O. XXI, r. 96, Civ. Pro, Code, has no appli- 
cation to a case where an auction- purchaser 
of the judgment-debtor’s specified undivided 
share in a house, the ceat of which belongs to 
a person not a party to the case, applies lor a 
delivery of possession by ejectment of the 
judgment-debtor. 

The provisions of 0. XXI, r. 95, Civ. Pro. 
Code, may be read with those of 0. XXI, r. 35, 
ol. (2), Civ. Pro. Code, whenever it is a ques- 
tion of giving effective actual posseesion of an 
undivided share either to a decree-holder or to 
an auction-purchaser under a decree. Sarvl 
Begum Y. Taj Begum, 12 A.L.J. 259»86A. 
I8i = 22 Ind. Cas. 971. 

Ryvbs and PlGGOTT, JJ. 

(327) 0. XXI, r. 85 (2). O. XLI. r. 33— Suit 
by one of many joint owners for possession — 
Other oo-owners pro forma defendants — Form 
of decree. See CO-OWNBBS, No. 1, 12 A.L, J. 
23. 

(327-a) 0 XXI, r. 36. Bee No. 84, supra* 

(328) 0. XXI. r* 4Q— Poverty or other sufficient 
cause — Burden of proof — ‘ Some part 
thereof t' meaning of * 

Where a judgment-debtor is arrested and 
brought before a Court, the burden is on him 
to prove that from poverty or other sufficient 
cause he is unable to pay the amount ol the 
decree or, if that amount is payable by instal- 
ruents, tbo amount of the instalment due. 

A Court should refuse tb direct a release of a 
judgment-debtor under 0. XXI, r. 40 of the 
Civil Procedure Code, if the judgment-creditor 
shows that the debtor is in a position to pay a 
substantial part of the decretal amount or in- 
stalment, as the case may be, and has refused 
or neglected to do so. 

The words *' *som6 part thereof in r. 40 
(21 (d) of 0. XXI, refer to decrees for payment 
of money generally and not only to instalment 
decrees. Chas. R. Opwle. & Go. y. V.H.A. 
Skidmore, 7 Bur. L.T. 242. 

HabtnOLL, OFFG. C. j. and TWOMBY. J. 

(329) O. XXI. r. 4.0 -Poverty and other suffl- 

dent cause— Burden of 8 m 0 part 

thmoff'^ mafmg of, 
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When a judgment-debtor is arrested and 
brought before a Court, the ^urden is on him 
to prove that, from poverty or other sufficient 
cause, he is unable to pay the amouni^f the 
decree or, if that amount is payable by instal- 
ments, the amount of the instalment due. 

A Court should refuse to direot*a release of a 
judgment-debtor under 0. XXI, r. 40, Civ. Pro. 
Code, if the judgment-creditor shows that the 
debtor is in a position to pay a substantial part 
of the deoretaU amount or instalment, as the 
case may be, and has refused or neglected to do 
so? 

•The words some part thereof in r. 40 (2) (d) 
of O. XXI refer to decrees for payment of 
money generally and not only to instalment 
decrees. Chas R. Gowie ft Co. v. W. H. A. 
Skidmore, 23 Ind, Cas. 833. 

HARTNOIiti, OPFG. C.J. and TWOMEY, J. 

(329-0) 0. XXI r* 40 (1). Bee No. 81. supra. 

(330) 0. XXI, r. 46 — Mortgage-debt — Mort- 
gagee in possession — Mode of attachment. 

The attachment of a mortgage-debt should be 
made under 0. XXI, r. 46. Civ. Pro. Code 
(1908) (a). The fact of the mortgagee being in 
possession, actual or constructive, of the mort- 
gaged property makes no difference. Ohullile 
Peetikayil Nammad v. E. Othenam Nambiar 
and E. Cheela, 27 M.L. J. 239. 

WALLIS and Ayling, jj. 

Beferences :--(a) 37 M. 51 = 22 M.L. J. 105, 
Foil. 

(330-0) 0.,XXI, r. 60 (1) (c). See No. 81, 

(330-&) 0. XXI, r. 52. See Nos. 107 and 113, 
. supra. 

(331) 0. XXI, r. Attachment— Mortgaged- 
debt — Moveable pro'perty. Nataraja Aiyar y. 
The Sooth Indian Bank Ltd., TinneYelly, 
(1911) 2 M.W.N. 590 = 10 M.L.T. 603 = 37 M. 
51. See Final Fart, >911, Col. 345. 

(332) O. XXI, r. 57— Attachment before judg- 
ment — Application for arrest of judgment- 
debtor upon decree — Dismissal in default — 
Attachment not dissolved. See ATTAOHMENT 
BEFORE JUDGMENT, No. 1, 26 M.L.J. 215. 

(333) O. XXI, r. ^--Execution of decree— 
Attachment of mortgaged property— Objec- 
tioft by party in possession — Duty of Court 
to enquire into merits of the objection. 

The executing Court dismissed the objection 
filed by the petitioner under r. 58, 0. XXI of 
the Civ. Pro. Code, to the attaclmient of mort- 
gaged property in execution of mortgage-decree 
obtained by the decree-holder against the 
mortgagor. 

Held, on revision, that* the objection should 
have been decided on the merits. Amlv Ohand 
Y. Ram Saran Das, 248 P.L.R. 1914 « 162 
P.W.R. 1914. 

BHADI LAL, j. 

Bs/sren(se« 8 P.R. 1897, f!; 4 C. 631,22. 


GIy. Pro. Code (1908)— (Confiimsd). 

(334) O. XXI, rr, 68 to 63— Claim petiiion 
dismissed — Revision to High Court whether ZisS. 
Subba Reddiar v. Kamaraiwamy Reddiav, 
(1913) M.W.N, 856 « 21 lod. Cas. 461. See 
Final Part, 1913, Col. 382. 

(335) 0. XXI, rr. 68, 63 and 8. 4:7— Claim 
petition filed by certain trustees claiming 
under trust-deed — Trust- deed found to be for 
benefit of judgment-debtors — Disallowance 

*of claim in consequence — Finality of order 
— Appeal, 

The question whether an order is one govern- 
ed by d. XXI, r. 63, or not, and whether it is 
conclusive or not, depends upon what the claim- 
ants allege in their claim peticion on which 
the Court passes its order, and not what the 
Court finds in its order to bo the real state of 
facts at the olose of the inquiry into the claim 
petition. 

« 

So where certain trustees allege in their claim 
petition that they are the trustees appointed for 
the benefit of the creditors of the judgment- 
debtors, the order passed on such petition is one 
passed under O. XXI, r. 63, and is. theSefore, 
conolusive and not appealable, although the 
Court may find that the trustees held the pro- 
perty lor the benefit of the judgment-debtors. 

If a mere perusal of the olaim petition itself 
shows, that the claimant who puts the olaim 
under r. 58, is really a trustee for the judgment- 
debtor, he cannot evade the provisions of S. 47 
by choosing to call his ^tpplication an applioa- 
tion under 0. XXI, r. 58, but if the refusal of 
the olaim petition does not show ^lat it oannot 
constitute a claim petition under r. 58, r. 63 of 
O. XXI will apply to any kind of order passed 
on such petition. Muthukamara Ghettiar y. 
Muthu K R.Y. Algappa Chettiar, 21 Ind. Gas. 
748. 

SADAsiVA Iyer and Spencer, jj. 

(335-a) 0. XXI, r. 69. See Noa. 198, 334, 
supra* 

(336-6) O. XXI, E. 60. See Nos. 86. 86, 198. 
334, supra. 

(335-c) 0. XXI, r. 61. See Nos. 198, 834. 
supra. 

(336-d) O. XXI, r. 62. See No. 334. supra. 

(336) O. XXI, r. 63— Objection proceedings* 
judgment-debtor when a party to. ^ 

The question whether a judgment-debtor is 
to be regarded as a party to objection proceed- 
ings must depend upon the facts of cash case. 
Where in objection proceedings, the contest was 
throughout between the judgment- debtor and 
the objector, and the executing Court allowed 
the objection despite th'e protests of the* judg- 
ment- debtor. 

Held, that the order of the executing Court 
was an order passed against the judgment- 
debtor and that he was a party to the execution 
proceedings and, therefore, entitled to bring a 
suit under O. XXI, r. 63. Aoatit Ram y. 



888 a!Hl! OUBBBHT IHDBX, 1914. SSi 


Oiv. Ao. Gode (i908)^(Oonlinued)» 

OAinodar Dai. 103 P.L.B. 1914»59 P.W.B. 
19U»33 IndvOas. 797»»84 F.B. 1914. 
JOHHBTONE and BEADON, JJ. 

Be/0rencea:-15 0, 674 ; 11 B. 114, F. 

(337) 0. XXI, r. 63— Lis pendens— i27a;sctt- 
tion of decree— Attachment of properties — 
Claim'^ Order allowing — Purchase of at- 
tached properties after order on claim peti- 
lion hut within one year — Purchaser not 
party to suit under 8> 383— JVot necesiary 
party--No bar of limitation — Limitatiofi 
Act, 8. 22, els. 1 and 2 — Transfer of Pro- 
perty Act, 8, 62. 

A attached certain properties as those of his 
judgment-debtor B in execution of a decree 
against the latter. G put in a claim as the 
owner of the attached properties and they were 
released by order passed on the claim petition. 
K purchased the prop|rtieB from C after the 
date of the order in G’s favour, but within one 
year from such date, within which period A 
instituted a suit under S. 283, Civ. Pro. Gode, 
(1882) to set aside the order in favour of G. A 
did not make K a party to his suit, but K 
brought himself on record as a party after the 
expiry of one year from the date of the order on 
the claim petition. 

Eeld, that E must be deemed t8 be an alienee 
pendente liie, (a) that he was not therefore a 
necessary party and that the suit was not 
barred by limitation. 

A person who is not a necessary party to a 
suit oannot advance the plea of limitation, as 
8. 33. cl. 2 ot:4he Limitation Act, excluded the 
operation of cl. 1 in such cases. 

A suit under S. 223, Giv. Pro. Gode (1883), 
O. XXI, r. 63 is only a continuation of the 
claim proceedings. Suits of this class, though 
called original suits, are not on their essence 
original actions but merely forms of appeal 
allowed by the Giv. Pro. Gode in the guise of 
original suits (&}• Krishnappa Ghetty y. 
Abdul Khader Saheb, 26 M.L.J. 449. 
SADASiVA Iyer and Spencer, jj. 

References: — (a) 31 M. 262, B, (b) 35 C. 202 
(P.C.), Appl.\ 6 M.L.T. 164, F.\ 18 B. 260; 
12 G. 696 ; 4 M. 131 ; 35 C. 619 ; (1913) M.W.N. 
134, B. 

(338) 0. XXI, r. 63— Siaf by decree-holder 
against judgment-debtor — Defence that 
dserSe was collusively obtained, whether 
available to defendant — Insolvency — Ad- 
judication--- Creditor of insolvent, if can 
enforce claim, without leave of Court--" 
Pleadings, 

fn a suit under O. XXI, r. 63 of the Giv. 
Pro. «Code 9 a Oourt is* not restriofed to 
determine only the question as to whether the 
property ought to be attached or not. But 
when the decree- holder has been guilty of fraud 
in obtaining a decree, and has owing to that 
fraud purchased the property himself, if be 
brings a suit under the rule on^ the rejeotion 
of hie claim, the defendant in the suit, against 


CiY. Pro. Gode (1908)— (Conftni^d). 

whom he had fraudulently obtained the decree 
and purchased tbp property, is entitled to set 
up the case that the suit from the beginning 
to the dnd was a fraud (a). 

After an adjudication order, n/i creditor of * 
a person, who has been adjudicated an insol- 
vent, i8«at libefty to enforce any claim against 
the insolvent or against his property without 
the leave of the Gourt, as provided by both the 
Presidency Towns Insolvency Act and the 
Provincial Insolvency Act. Bama Charan 
Bhattacharyya v. Bogala Gharan Kund^ 
23 Ind. Gas. 765. 

Fletcher and Richardson, jj. 

References (a) 17 M. 389, F.; 10 B. 659, D, 

(339) 0, XXI, r. 63— Suit by judgment-debtor 
under — Maintainability — Prayer for posses- 
sion, not necessary. 

It is open to the judgment-debtor to bfing a 
suit of the nature contemplated in O. XXI, 
r. 63, Civ. Pro. Gode, and it is not necessary for 
him to include a prayer for possession (a). 

Therefore, where a judgment-debtor sued for 
a declaration of his right to certain lands 
attached by a creditor and for setting aside the 
summary order ou a claim petition, it is un- 
necessary to consider whether he is in posses- 
sion or not. Sabella Appanna v. Malladi 
Appanna, 16 M.L.T. 300= (1914) M.W.N. 833, 
Oldfield and sbshagibi Iyer, jj. 

References (a) 13 M. 366 ; 13 M.L.J. 367, B. 

(340) 0, XXI, f. 63— Value of suit ferr 
purposes of jurisdiction— Right of appeal 
governed by Act in force at time of filing 
appeal — A lienation made pending temporary 
injunction not void— Sale by debtor to de- 
feat creditor — Purchaser aware of fraudu- * 
lent intention of vendor— Fraudulent trans- 
fer. 

In a suit for declaration undergo* XXI, 
r. 63, of the Giv. Pro. Gode. by tl&e decree- 
holder. where there is no dispute as to title 
between the judgment- debtor and the other 
objector, and the former is merely a pro forma 
defendant, the value of the suit for purposes of 
jurisdiction is the amount of the decree. 

Under the Punjab Courts Act, as it stood 
before the amending (Punjab Act 1 of 1912) 
there was no right of further appeal in a oase 
decided by the first appellate (lourt, tbut at 
the date of fiilng an appeal from the appellate 
decree the Amending Act bad come into force 
which conferred a right of sPoond appeal from 
the decree appealed from. 

Held, that the second appeal was competent 
under the oiroumstanoes of the oase. 

An alienation made pending a temporary 
injunction is not void. 

A sale efieoted by a debtor with intent to 
defeat the just claims of a creditor is void if the 
purchaser is aware of the fraudulent intentions 
of the debtor. Bhagwan Das v. Lala Kanshl 
Ram, 253 P.L^B. 1914*146 P.W.B. 1914. 
GHEVIS and SHADlIiALi JJ. 
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Gi«. Fro. Code (1908)— (Con^tnu^i). 

(341) O. XXI, r. 63— Suit under — Proper 
Court fee — Nature of evidenoe to be taken iu 
such suit. See COUBT Fess ACT, No. 23, 
U.B.R. 1918, 8rd Qr., 181. 

(S41-a) 0. XXI, r. 68. See Nos 334 and 3S5> 
• supra. • ' 

(841-6) 0. XXI. r. 66. See No^a. 87 and 68. 
supra. 

(842) O. XXI, r. 69, els. 1 and 3— Power o1 
Court to adjourn sale after %artially hold- 
mg it--- Meaning of * debt and costs '—Judg' 
ment-debtor^s right to adjourn sale by tender- 

^ ing balance. 

• Where properties of the judgment-debtor were 
sold in three lots, and, after the sale of two lots, 
he tendered to the bidding ofEioer that portion of 
the decree amount whioh would have remained 
if the purchasers of the first two lots paid up the 
amounts, but the officer proceeded with the 
sale, %eld^ the sale of the 8rd lot is not vitiated 
by irregularity or illegality and could not be 
set aside to the prejudice of a 6ona fide pur* 
chaser at the Court auction. 

The words * the debt and coats ’ in cl. (3) of 
O. XXI, r. 69, Civ. Pro. Code, could not be 
interpreted to mean the balance of the decree- 
debt and costs, whioh would remain, if by a 
legal fiction the sales of previous lots (not yet 
completed by the payment of the whole purchase- 
money) were taken as completed by treating the 
whole of the purchase-money as actually paid 
up.* 

A Court may, even without an application 
from the judgxpent-debtor. adjourn the sale 
after the sale of the first two lobs, under 0. 21, 
r. 69, cl. ( 1)4 Raja of KalahastI v. Sri Raja 
Yenkataranilah Row Bahadur Garu, (1914) 
M.WiN. 873. 

8ADAS1VA lYBB and NAPIEB, JJ. 

(343) 0. XXI, r. 83, sub-r. (2), provisos, r. 92 
— Certificate to judgment-debtor to raise 
money by private transfer of property about 
to be mid in execution — Payfnenc of money 
into Courts Pay fdent to judgment creditor' s 
.pleader under order of Court— Confirma- 
tion of transfer, how to be made. 

Payment to a judgment-oreditor’s pleader 
under the order of the Court is payment into 
Court within the meaning of the first proviso 
to 8ub-i. (2) of r. 88 of O. XXI of the Code of 
1908. The pleader is, in suoh a case, made the 
agent oi the Court to reoeive the money. 

It is not neoessary that any formal applica- 
tion should be made for the purpose of obtain- 
ing the Court’s confirmation of a private trans- 
fer, nor is there any provision under which a 
formal order declaring suoh confirmation should ;; 
be recorded (a). 

When the Court directs a private purchaser 
under 0. XXI, r. 83, t^o pay the purchase- 
money to the deoree-holder and makes no objec- 
tion to the sale, it, iu effect, confirms the sale. 

It is extremely doubtful whether a sale to a 
private purohastt under r. 83, comes within 
the purview of r, 92. But even it r. 92 

26 


Civ. Pro. Code (1908;— (Oo/ifinued). ^ 

governs r. 83, there is no legal bar* to the 
confirmation of a sale before the expiry of 
SO days from the date of the sale. 

On January 16, 1911, a Court gave a oertifi- 
cate to a judgment-debtor under O. XXI, 
r. S3, Civ. Pro. Code, for private sale of his 
property. On January 24, 1911, the property 
was attached in execution of another decree. 
On January 31, 1911, the judgment-debtor, the 
first deoree-holder and the proposed purchaser 
appeared before the Court and informed it that 
the private sale had been effected, whereupon 
the* Court ordered the proposed purchaser to 
deliver the money to the deoree-holder, whioh 
was done. The purchaser made an application 
for the withdrawal of the attachment of Janu- 
ary 24, 1911. 

Held, that the purchaser had acquired an 
absolute title and the attachment oonld not 
proceed. Mijan All v. Rup Ghaudra Bavma, 
21 Ind. Cas. 210. 

STEPHEN and Mullioe. JJ, 

Reference (a) 13 B. 670, R. 

(344) 0. XXI, r. 88 — Pre-emption— Persona 
entitled to— Vendee a complete stranger. 

The object of 0. XXI, r. 88, is to enable 00 - 
sharers in a mahal to keep out strangers. It 
provides for only one olasa» of pre-emptors and 
lays down one* rule, namely, that one who is a 
co-sharer of the undivided property of which a 
share is sold is entitled to pre-empt that share 
when the highest bid is made by a person who 
is not a co sharec. Dambar Singh v. Morai^i 
Lai, 12 A.L.J. 1148. 

Chamieb. j. 

(345) 0. XXI, r. 89 — Deposit of money by 
judgment-debtors, other than those applying 
to set aside sale — Decree-holder in position 
to receive amount. 

It is not necessary that a judgment debtor 
applying to set aeide a sale under O. XXI, 
r. 89, should deposit the entire amount men-* 
tioned in the sale proclamation ; he can take 
advantage of the sums deposited by the other 
judgment-debtors, provided that the entire 
amount mentioned in the sale proclamation is 
fully made up and the deoree-holder is in a 
position to draw the full amount from Court. 
Muttathll Krishna Menon v. The Collector of 
Malabar, 22 Ind. Cas. 53. 

Tyabji, j. 

References :—23 B. 723. D. ; Civi? Appeal 
No. 82 of 1911, R. 

(346) 0, XXI, r. 89— Is the judgment- debtor 
liable to pay interest on the amount speci- 
fied in the proclamation of sale from the 
date of payment made by the* auction^ 
purchaser to the date hs actually ^pend 
money under this rule. 

Held, that an order requiring the judgment- 
debtor to pay to the mortgagee (decree-holder) 
interest on the amount due to him from the 
date of payment into Court by the auefeion- 
purohasec till the date of payment made by Ihe 
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jadgment-debtor under this rule was illegal. 
L. D. Attaidies v. R. H. K. Cbetty, 7 Bur. L. 
T. 68«24 Ind. Oas. 479. 

HARTNOBti. OFFG. C.J., and ORMOND, J. 

(847) O. XXI, r. B9— Deposit by judgment- 

debtor to have sale set aside-^Deposit sfeort— 
Mistake of judgment-debtor due to informa- 
iaon received from Sherisiadar or chief 
ministerial officer of Courts effect of ^ Act 
of Court, « 

Under 0. XXI, r. 89 of the Code, a judg- 
meiit^debtor deposited in Court within the pre- 
iltirlbed period an insufficient amount represent- 
ed to him by the Rheristadar of the Court as 
being recoverable under the decree. The judg- 
ment-debtor, however, petitioned for permission 
to deposit the balance, but the lower Court 
rejected the petition as filed after the prescribed 
lime and confirmed the sale ; 

Held, that, as the j^idgment-debtor was led 
into the mistake by an officer of the Court who 
was entitled in the course of bis duties to 
represent what was the amount due from the 
judgment-debtor, the sale should be set aside. 
Gholam Mahomed Mnatafa ¥. Manindra Nath 
Bhattaoharyya, 32 Ind. Cas. 842. 

Fdetoher and Ohattebjea, jj. 

JBfl/erenccs:— 18 C. 256 ; 7 Ind* Cas. 52, F , ; 

6 0. 449 (F.B.)«8 O.W.N. 283. R. 

(848) 0. XXI, r. 89^ Application need not be 
in writing* Marlappa Annam y. Hari Hara 
lyaf , 14 .M-L.T. 634«(1914) M.W.N. 62 = 22 
Ind. Oas. 291. See Final Part, 1913, Col. 385. 

(349) 0. XXI, r. 89— Sale set aside— Fees paid 
— Whether subject of contribution. Bee MORT- 
GAGE (CONTRIBUTION), No, 1, 12 A.L.J, 394. 

t349-a) O. XXI, r. 89. See No. 217, supra, 

(360) O. XXI, r. 89, and 8, 116— Person 
owning property or possessing interest, mean- 
ing of — 8, 115 — Erroneous decision — 
Bevision, 

Under O. XXI, r. 89 of the Code, the judg- 
ment-debtor would continue to own the pro- 
perty sold in Court auciipn, on the date of the 
application, (1) if the auction sale has not been 
confirmed and (2) if the judgment-debtor has 
not before that date conveyed away all his 
rights (a). 

A deoisioQ of the lower Court is not revisable 
under S. 115 of the Code beoause it is erroneous 
in law. • Adapa Sobbarayudu v. Lakshmi- 
aaraslmma, (1914) M.W.N. 147 = 15 M.L.T 
98=22 Ind. Cas 193. 

gADASIVA AIYEB and SPENCER, JJ. 

fteferencee i — (u) 32 C. 107 ; 25 B. 631, ExpL; 
(1918) M.W.N. 101, P.; 31 A. 186, Approvedin 

(86J) 0. XXI. r. 90^Material irregidarity-- 
J^ffect of a scde made afu^r stfiV ari^hy 
High Courtr^High Court order^Date of 

Where a stay order has been passed by a 
sdfetior Oouct, It immediately suspends the 


Civ. Pro. Code (i908)^(Co9ieint£Sd). 

« 

power and jurisdiction of Ihe lower Court to 
conduct further proceedings, and take efieot 
immediately unless it is stated to take efieot 
from t^e date of communication; 

A sale held in contravention of an order of 
stay by a superior Court must 5e set aside as 
having been held without jurisdiction. 

Where the material irregularity is very grave, 
it is unnecessary to prove substantial injury 
also. Ramanatha Chetty v. Apunaobalam 
Chetty, (1914) M.W.N. 46 = 18 M.L.T. 161« 
26 M.L.J. 276 = 22 Ind. Cas. 99. 

Sadabiva Iyer and Spencer, jj. 

(352) 0. XXI, r, 90 — “ Immoveable proj^r- 
ty ” — Whether sale of some of preperties sold 
can be set aside ^Substantial loss with 
regard to some if vitiates sale as to whole. 

Where four lots of immoveable properties 
were sold in execution and it was foufSd that 
there was substanti&l injury caused to the 
judgment -debtors with regard to one of the 
lots, but not with regard to the othet three. 

Held, that, in O. XXI, r. 90, ** immoveable 
property” means any one of the immoveable 
properties, the sale of which is liable to be set 
aside upon the grounds mentioned in the sec- 
tion. 

That the Court was not bound to set aside the 
sale of all the four lots by reason of irregularity 
and substantial loss caused thereby with regard 
to one of them. Rajanl Nath Rakshit v.Kusom 
Kamini Mazumdar, 18 C.W.N. 947 = 24 Ind. 
Cas. 64. 

WOODROFFE and OARNDUFH, JJ. 

Reference : — 9C, 666 (662), B, 

(353) 0, XXI, r. 90— Safe of immoveable pro- ^ 
perty in execution of money-decree — Holder 
of another decree against the same judgment- 
debtor whose application for execution had 
been dismissed for non prosecution prior to 
sale, if entitled to apply for setting aside the 
sale. 

In execution of a decree for money the im- 
moveable properties of the judgment-debtors 
were sold and purchased by the opposite party 
on 9th April 1912. The petitioner who < also 
held a decree for money against the same 
judgment-debtors had applied op the 13th 
March 1912, for execution of his decree ; but 
his application was dismissed for non-^roseou- 
tion on the 13th May 1912, and on the 20th 
May 1912, the petitioner applied to the Court 
to have the sale set aside under r. 90, O. XXI, 
Civ. Pro. Code, on the ground of fraud and 
material irregularity. The lower Court rejected 
this applioation holding that he was not entitled 
to make it. 

Held, that the dismissal of the peHtionet’i 
application for execution of his decree on the 
13th May for non-prosecution did not afieot the 
right of the petitioner to a, share in a rateable 
distribution of the assets, and oh the date on 
which the application to set aside the safe wsi 
made under 90, it wae made by a i«r^n 
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ontitled to a share in the rateable distribution 
of the assets and consequently should have been 
entertained by the Court. Byomkesh Qhaok- 
rAbarthy v. Jatindra Nath Roy, 18 C,W.N. 
I3ll»241nd. Oas. 88. 

* MOOKBR5EB and BBACHCROFT* JJ. 

(364) 0, XXI, r. 90— Ciw. Pro Code. (1882) 
5. 311 — Landlord and tenant — Non^trans^ 
ferable occupancy holding — Transfer cf 
portion of holding^ Sale of holding in 
execution rent-decree — Application by 
transferee for reversal of sale, if maintain- 
able-^ Transfer of entire holding and that 
^ of portion, distinction between, 

A transferee of a portion of a non-tiansferable 
ooonpanoy bolding is entitled to apply under r,90 
of 0. XXI, Oiv. Pro, Code, for reversal of a sale 
in execution of a decree for arrears of rent 
obtained by the entire body of landlords (a). 

If a tenant has transferred his entire holding, 
which is not transferable, and has surrendered 
possession to the transferee, he has in essence 
abandonetf the holding. The tenancy has 
terminated and the landlord has become enti- 
tled to re-enter. On the other hand, if a 
portion only of the holding has been trans- 
ferred, even though the bolding bo non-trans- 
ferable, there is no forfeiture. The tenancy 
stillasubsists and the landlord is entitled to 
look to his tenant for payment of rent (6). 

Distinction between S, 311 of the old Code 
of Civil Procedure and r, 90 of 0. XXI of the 
present Code pointed out. Abdul Aziz y. 
Tafajodain, 28 Ind. Gas. 8S9. 

MookeIejbb and Beachgropt. JJ. 

References (a) 9 O.W.N. 134, Rel,\ 8 O.W. 

N. 232; 8 O.W N. 66; 7 O.L. J. 282; 7 Ind. Oas. 
477 = 12 C.L.J. 609; 16 Ind. Cas. 977 = 17 0. 
W.N. 163*16 O.LJ. 648; 17 Ind. Css. 125 = 
16 0.L.J. 139; 17 Ind. Oas. 126 = 16 O.L J. 
141. B.; 11 O.W.N. 312; 3 Ind. Cas. 461 = 13 

O. W.N. 6 S 2 ; 13 Ind. Oas. 487 = 16 C.L.J. 388 
= 16 O.W.N, 421, D,^ (bj 20 0. 690 ; I C.W.N. 
160; 10. W.N. 162, ReU 

(366) O, XXI, r, 90 — Decree holder not ap- 
plying to Court for execution before receipt of 
assets — Not a person whose interests are 
affected'^ — No right to apply for setting aside 
sale on account of fraud — Scope of the term 
'interests^ 

A decree- holder who ^did not apply to the 
Oouit . for execution of his decree before the 
receipt of the assets by the Court is not a 
person ' whose interests are afieoted by the 
sale’ and is therefore not enCniled to apply 
under 0. XXI, r. 90, to have the sale set aside 
on the ground of fraud (a). 

In other words, any* person who has not 
obtained tbe right to share in a rateable distri- 
bution is not entitled to apply for setting aside 
the sale. 

The term * interest ’ must be limited to and 
have Kfilerenoe to the immoveable proper^ 
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sold (a). Kalblraiaa Cbettiar v. Ranlaiami 
Chettiar, 27 M.L.J. 801«(1914) M.W.N. 871. 
SADASiVA lYBR and Napier, jj. 

Reference (a) 17 O.W.N. 80, F, 

(356) O. XXI, r, 90--Formalarray of parties 
in the preamble of application, necessity of. 

Held, that there is no absolute necessity fop 
a judgment-debtor filing an application under 
0, XXI, r. 90, Oiv. Pro. Code, to set out in the 
preamble of application any formal array of 
parties ; and therefore such an application 
should not be thrown out simply bboause an 
auotion-purcbaser was not shown therein as a 
party. Ghazaffar Husain (Syed) y. Lala 
Ram Ratan, 17 0.0. 306. 

KENDALL, J.C. 

Reference 39 0. 687, JR. 

(367) 0. XXT, r. ^O-Mis- statement in the 
gale proclamation — Jjoth decree-holder md 
judgment debtor under mistake as to property 
sold — Estoppel of pudgment-debtor — Rights 0 / 
auction, purchaser before and after conflrmatiofS, 
Raja of Kalahasti y. Maharaja of Venkata- 
girl, 26 M.L.J. 198 = 14 M.L T. 320=21 Ind, 
Oas. 389. See Final Part, 1913, Ool, 387, 

(357-a) O. XXI, r. 90. SeeNo, 217, supra, 

(358) 0, XXI, rr. 90, 92— Sale ivithoui attach- 
ment— -Irregularity — Hindu Law — Joint 
family — Son’s right to set aside sale heid 
in execution of decree against his father. 

If propertylis sold in execution of a decree 
without attachment, it is a mere irregula- 
rity ia). 

Where the property is ancestral and it is the 
pious duty of the sons to pay the father’s debt, 
the Eons must prove that the debt was con- 
tracted for immoral purposes, before they can 
claim to set aside the sale of the property held 
in satisfaction of that debt {b), Panaru 
Shukul y. Baldeo Saha, 2Mnd. Oas. 46. 

Lyle. j. 

References :-(a) 21 A. 311 = A.W.N. <1899) 
84. F.\ (b) 16 Ind. Cas. 903 = 9 A.L.J. 663, F, 

(369) 0. XXI, rr. 90, 92—AucUon sale^in- 
sufficient notice of— Loss. 

Held, that, where several improper orders are 
passed relating to the sale of judgment-debtor’s 
property, and the decree-holder, does not com- 
ply with the instructions given by the execut- 
ing Court, and the judgment debtor hhs suffer- 
ed substantial loss thereby, the proper course 
is to set aside the sale, and not to direct the 
judgment-debtor to resort to the cumbrous 
remedy by fresh suit against his guardian and 
the decree-holder. * 

Held, also, that, where, on account of in- 
sufdoient notice of sale, the property of a judg- 
ment-debtor has been knocked down tor an 
inadequate price, the sale is liable to be set 
aside as irregular. Mivaj Din v. Dilbagh Ral. 
48 P.W.R. 1914 = 1 44 P.L.R. 1914. 

KENSINGTON, J. 
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(Sed) O. XXI. r. 90, O. XLIII, r. 1 (r). and 
S* lil^Application to set aside sale — 
Dismissal for default-^Applieation for 
restoration^ dismissal of-- Appeal^ 8 » 141— 
0. XtilXI, r. 1 (e)-Sufficient cattse for 
restoration. 

An application to set aside a sale under r, 90 
of 0. XXI of the Oiv. Pro. Code, having been 
disnaissed for default, the applicant applied for 
restoration of the case, but this application 
was refused : * 

Held, that no appeal lay against the order 
refusing to restore the case. 

Cl. (e) to r. 1 of 0. XLIII of the Code did 
not apply to this order. 

S. 141 of the Code which replaces S. 647 of 
Act XIV of 1882 has not effected any alteration 
in the law. 

On the date fixed foe hearing of appellant’s 
application to set aside a sale, the appellant 
came to Court, and finding the Judge engaged 
in the trial of another suit, left the Court and 
went on another business leaving no instruo- 
tions to his pleader. Returning later, he found 
that bis case had been called on in the mean- 
while and dismissed for non-prosecution. 

Held, that there were no gromds for restor- 
ing the case. Charu Chandra Ghosh v. Chandi 
Charan Row Chowdhry, 19 O.W.N. 25. 
MOOKEBJEE and BEAOHCBOFT, JJ. 
References .—18 B. 12 ; 10 Bom, L, E. 904, 
Bel.; 26 M. 599 ; 84 A. 426, N.F. 

(861) 0. XXI, r. 91-^Execution sale — Sale* 
able interest none or small-** Whether sale 
may be set aside — Civ. Pro. Code (1882), 
8. 813. 

O. XXI, r. 91, Oiv. Pro. Code, contemplates 
that either the judgment-debtor bad no interest 
at all or that the interest was not one which he 
could sell. 

When there is a total failure of consideration 
and the judgment* debto'^ had no saleable inter- 
est whatever in the property, the sale can be 
set aside and the purobsser can get a refund of 
his purchase-money. But when the judgment 
debtor bad saleable interest, however small, 
the purchaser purchases at bis own risk, and 
there is no warranty that the property will 
answer to the description given of it, and the 
sale oanflot be set aside. Sheo Oobind Siogh 
y. Dhanukdhari Singh, 21 led. Gas. 774. 

N. R. OHATTBBJEA and WALMBLBY. JJ. 
jleferences 8 C.L.R- 468 ; 9 0. 506*12 C. 
L.R. 488; 9 0. 626; 10 0. 368, R.; 28 0. 235 ; 

9 A. 167*A,W.N. (1887) 6, Bel. 

(862!) 0. XXt, r. 91*- 8eiting aside auction 
Bale on the ground that judgment*deb(or 
had no saleable interest-' Fraud of deerte* 
holder concealing his knowledge. 

Where an aootion-porohaser of land and two 
houses on it at a Court sale found that the 
judgment-debtoc had interest only in the 
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houses and not in the land and then sought to 
set aside the sale. 

Held that r. 91 of 0. XXI does not apply 
where* the judgment-debtor has no saleable 
interest in a portion only of th^ property sold 
at the auction. 

Held furtb&r that the contention that the 
decree holder knew that the judgment* debtor 
had no interest in the land and fraudulently 
coDoealed that knowledge thus inducing the 
auction-purchaser to buy th4 land, was not 
supported by the faots found in the Oiw. 
Maung Tha Dun y. S.S.Ohookallogam Chetiy, 

7 Bur. L.T. 18*23 Ind. Oas. 383. 
pablbtt, J. 

(36S) 0. XXI, rr. 91, 92 (2)— Aiiefton sale — 
Proceedings to set aside sale*— Beal owner 
not necessary party, 

A person alleged by, the auction -puroh&er as 
the real owner of the property is not a necessary 
party to a proceeding to set the sale aside. The 
proper course is to proceed against hhli by suit, 
otherwise he would be deprived of the benefit 
of a second appeal. Pcooeediegs nuder 0. XXI, 
r. 92 (2), are not final and a third person is not 
concluded by an order under that rule. Koll 
Kandadai Amman Ramanojachariar v. The 
Conjeevaram Hogsenpet Danarak^aka 
Nidhi Ltd., 24 Ind. Gas. 44. ' 

OLDFIELD, J. 

References 8 M. 99; 11 M. 269, F, 

(363-a) 0. XXI, r. 92. See Nos. 858 and 
359, supra, 

(363-6) O XXT, r. 92 (2). See Not 363, supra. 

(363-c) 0. XXI, r. 95. See No. 326, supra. 

(364) 0. XXI, rr. 95, 91— 'Limitation Act . 
(1908), 8ch, II, Art. 161— Failure to com* 
plain of obstruction within thirty days — 
Fresh application for possession, whether 
barred. 

The failure of the decree-holder purchaser to 
take proceedings under 0. XXI. r. 97, Civ. Pro, 
Code, within the time limited by Art. 167 of 
the Limitation Aot, does not prevent him from 
putting in a fresh applioation for delivery of 
possession under 0. XXI,, r. 95. Abdul Karim 
Sahib y. Tlmmaraya Ghetty, 24 lud.Oas, 512 
Wallis and aylingT JJ. 

Reference : — 13 M. 604, F. , 

(364-a) O. XXI, r. 96. See No. 326, supra. 

(364-6) O. XXI, r. 97. See No. 864, supra. 

(364.C) 0. XXT, r. 99. See No. 426, infra. 

(364-d) O.XXI, r. 100. Bee Nos 89, 199, and 
205, supra. 

(366) 0. XXI, r. 101— Tif/e, if tan be inves* 
tigated — Mortgagee^ if holds on his account. 

No question of title can be investigated in a 
proceeding under r. 101 of O. XXI of the Oiv* 
Pro. Code. 

A mortgagee from a tenant is in i^ossesdon 
:ol the holding dn his own aocoant within the 
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meaning of r. 101 of O. XXI of the Code (a). 
Kedar Nath Bag y. Saday Chandra Nandt, 19 
O.L.J. 13»32 Ind. Gas* 707.* 

MOOEEBJEE and BEACHOBOFT, j.% 

• Befirenees :^(a) 20 W.E. 873 ; 33 G. 487, D. 

(366) 0. XXI, f . 101 — Glaim to be restored to 
posHasion^ Joint family memhet* of purchaser 
from^Exeeution purchaser, Radha Oobind 
Mlera v. Raghunath Mlera, 18 C.L.J. I38s20 
Ind. Gas. 258»18 G.W.N. 695. Bee Final 
Part, 1913, Coh 388. 

i866-a) 0. XXI, r. 101. See Nos. 89 and 205, 
supra, 

"(367) 0, XXI. r. 101 and 8, 70- Decree— 
Execution proceeding transferred to Collector 
— Sale of proper ty-- Pur chaser put in pos- 
session — Dispossession of third party — 
Third party applying to Court to be restored 
fC* possession — Jurisdiction of the Court to 
make the order-^BuUs 13, 14 of the rules 
made under 8, 70 of the Civ, Pro, Code, 

In execution of a decree sent to him under 
S. 68 of the Civ. Pro. Oode, the Collector sold 
property in dispute and issued to the purchaser 
a certidoate of sale. The Colleotor subsequently 
put the puTohaser in possession of the property 
displacing a third party who claimed to be in 
possession in his own right. The third party 
appliid to the Civil Court under 0. XXI, t.lOl, 
and YFas reinstated in possession. The puroha- 
set thereupon applied to the High Court, oon- 
tending that, as the Collector was seized of the 
execution proceedings, the Civil Court was 
without jurisdiction in making the order it 
did 

Held, that the order passed by the lower 
Court was within its jurisdiction and that it 
»was properly made. Arjun Raghn Narok v. 
Rriihnaji VenimadhaY Yalimbe, 16 Bom. L. 
R. 637*38 B. 673. 

Beaman and Hayward, jj. 

(368) O. XXI, r. IQS — Hindu Law — Docu- 
ment merely declaring the divided status of 
family— Whether registrable — Civ. Pro. Code, 
1882, S« 336 — Art, 11— Limitation Act — Undi- 
vided share in joint family purchased in Court 
auction — Effect of symbolioal delivery— Suit 
for partition and separate possession — Limita- 
tion. See REQlSTRAriON, No. 1, 15 M.L.T. 
168. 

(868.tf) 0. XXI, r. 133.— See No. 426, infra. 

(369) Ors. XXI, XXXVIII — Attachment of 
property as that of insolvent— Claim proceedings 
—Procedure applicable. See AOT 111 OF 1907 
(Provincial INSOLVENCY), No. ii. 12 a.l.j, 
24. 

(370) O, XXII— Deaf of one plaintiff who 
had no interest in suit — Legal representative 
of such plaintiffs ^whether should be 
impleaded. 

In a mortgage suit H was made a 00 plaintiff 
simply because he held succession certificate 
to the estate of one A who was one of the 
mortgagees. As a matter of fact, H had no 
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interest in the mortgage in suit. B? died 
pending the litigation : 

Held, that it was not necessary to bring hia 
representatives on to the reoord. OuliheP 
Khan y Mashoq All Khan, 22 Ind. Cas, 929. 
Richards, o.j„ and Banbrjbe, j. 

(371) 0. XXII, r Jurisdiction-- Buie, 
hearing of — Rule obtained on behalf of dead 
person. Aanandamoy Oast v. Rudra Mabantl^ 
18 €.L,J. 141*21 Ind, Cas. 407. See Pinal 
Part. 1913, Col. 388. 

(372) 0. XXII, r, 3. 0. XXX, r. fL^Contraet 
Act, 8, 4:6— Death of one of the plaintiffs — Whe^ 
ther legal representative of the deceased, a 
necessary party* Bal Kissen Das Daga y. 
Kanhya Lai. 17 C.L.J. 648*21 Ind. Cas. 509. 
See Final Part, 1913, Col. 389. 

(372-a) O. XXII, r. 4 (2). See No. 384, infra. 

(373) 0. XXII. r. 4 &)— Suit for declaration 
of shares in joint prq^rty — Death of defend* 
ant during pendency of appeal— AppUcaHem 
for substitution of heirs barred— Ignorance 
of law no excuse — Abatement of appeal- 
interpretation of r. 4 (3). 

During the pendency of an appeal in the 
Chief Court, one of the defendants- respondents 
died. More than six months after his death 
an application!* was made to bring his heirs oh 
the record as delendants-respondents, and 
ignorance of law was pleaded to aooount for 
the delay in applying: 

Held, that ignorance of the law was not 
sufficient cause (a). 

In a suit, in which the sharers of the patties 
in joint property have to be determined, the 
Court must have all the shares before it, and 
where the heirs of one of the parties who has 
died have not been brought on the record, the 
suit or the appeal, as the ease may be, must 
abate {b\. Hadu Y. Lala, 16 P.L.R, 1914* 
16 P.W.R. 1914*21 Ind. Cas. 961. 
Johnstone and Bbadon, jj. 

Refereyices : — (a) 16 Ind. Cas. 708 ; 204 P.L. 
R. 1912 ; 257 P.W.R. 1912, Rr, 18 M. 269 ; 81 
P.R. 1886 (P.B.); 43 P.R. 1889, Expl (6) 17 G. 
906 (910) ; 18 Ind. Cas. 182; 62 P.R. 1914 ; 85 
P.L.R. 1913 ; 89 P.W.R. 1913 ; 53 P.R. 1906; 
103 P.L.R. 1906, F, 

(374) O. XXII, rr. 4 and 9— Application for 
substitution of names beyond time — Applioa* 
tion of S 5, Limitation Act, See LlMTp?AT10N 
ACT (1908), No. 7, 12 A.L.J. 299. 

(376) O. XXII. r. 6 -Decree against wrong 
representative — Execut on of decree — Pro* 
periy recovered — Rightful representative 
substituted — Property restored *to person 
who had been in possession — Order not 
appealable— Pleadings— Practice, ** 

D sued R for possession of a house* B having 
died during the pendency of the suit, both K 
and A applied to be brought on the reoord as 
representative of the deceased, each claiming to 
be his sole heir. K was entered as represeqta* 
tive and the application of A was disallowed. 
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Kooni^ed judgment and a decree for posseasioii 
of the property was passed in favour of D, 
who in ezeootion of the decree took possession, 
tn the meanwhile A bad appealed against his 
ezolnsion, and the appellate Court having 
dedided that he was the representative of B, 
the oaso was sent back for disposal. A applied 
for recovery of possession of theproperty D had 
obtained possession of in execution. There was 
nothing on the record to show that A had been 
IQ possession or that he was evicted by the«axe- 
cuting Court. H*b applioation, faoweveri was 
Ij^ranted and N who had been previously in pos- 
session was evicted* Thereupon N applied for 
restoration of a satus quo and obtained an 
order in his favour from the Court. 

[ Eeldt that no appeal lay from the order 
restoring the satm quo* 

The Chief Court will not allow an appellant 
jto reuse a new point in the course of second 
fl^^al. Amir Chan# v. Narasing Dat. 222 
jP,L.B. 1914 « 123 P.W.R. 1914. 

JOHNSTONK and SHADI LAL, JJ. 

(376) 0. XXII, r. 8 — Suit instituted by insol- 
vent after adjudication of insolvency — Re- 
ceiver ^ whether can continue such suit. 

After a person has been adjudicated an insol- 
vent, he has no right to institute a suit for 
recovery of debts which had become legally 
vested in the Keoeiver ; nor can the Receiver 
continue such a suit under O. XXII, r. 8. 
Bamasami Aiyengar y. Pavadai Chetty, 23 
Ind. Cas. 813. 

SadasivaIyer, j. 

(377) 0. XXII, r. 9 — Abatement of appeal, 
order as to^ setting aside of — Death of prin- 
cipal respondent, plea as to ignorance of, 
weight of^ Limitation, saving of — Preaump- 
iion'~- Appellant, duty of, to keep himself 
informed of tespondenVs death. 

An order as to abatement of an appeal because 
of the death of a principal respondent cannot 
he set aside on the mere statement of the 
appellant to the effeot^tbat owing to his ignor- 
ance of the respondent’s death he could not, 
within the prescribed period of limitation, apply 
iot bringing the legal representatives of the 
deoeased on to the record ; especially where it 
Is found that the appellant and the respondent 
maided at no great distance from eaob other 
jand no reason can bo shown why the former 
did not^as in duty bound, keep himself informed 
of the ocourrenoe. Lala Ooviad Prasad v. 
0anga PraBad,24 Ind. Cas. 276. 

PIGCOTT, J.C. 

References 12 Ind. Cas. 871*60 P.R. 1911 
n42 P.L.R. 1912*288 P.W.R. 1911, Ig. 

(377-a) 0, XXII. r. 9. See No. 374, supra, 

(378) O. XXII, r. 9, 0. I, r. iO^ Application 
to set aside abdtement— 8, 5, Art, 171, Limi- 
tation Act (190S)— Probate and Administra- 
Hon Act, 8, d^Delay m obtaining probate 

* -^Ea:ec^tor applying far probate-~^j^ffect* 


Giy. Pro. Coda 

Plaintiff sued the defendants 1 to 4 on 
15-9-1918 on a contract of partnership and 
prayed for an aosount and for his share of the 
profit^ The 2nd defendant died on 23-11-1918, 
leaving a will whereby he appointed the 
plaintiff as his exeoutor. Plai»!iiff applied lof 
probate on 5-3-1914. On 18-9-1914 the Court 
made «a decUration that the suit abated as 
against the 2nd defendant and adjourned the 
case for 3 weeks in order that the plaintiff might 
apply to set aside the abatement. Plaintiff 
applied on 2-10-1914 to set aside the abatement, 
and to ezonse the delay in making the apj||)i- 
cation on the ground that the testator’s son 
used threats to the plaintiff, that plaintiff foa a 
long time hesitated to take out probate and 
finally determined to apply on<5-3- 1914 and had 
not yet obtained the grant, and that he was 
also under the impression that, if be came on 
record as the legal representative of the 2nd 
defendant, he could not sue himself. • 

I 

Held that no sufficient cause was shown for 
exousing the delay in bringing the legal 
representative on the record or in applying to 
set aside the abatement, and that the appli- 
cation was barred by limitation (vide B. 5 and 
Art. 171, Limitation Act) (a). 

Where an executor applies lor probate, he 
must be taken to have aooepted the office of 
executor and he accordingly becomes the leged 
representative of the deceased for all purposes, 
and the property of the deceased vests in him 
as such. (8, 4, Probate and Administration 
Act). Kandasami Ghetti y. Murugappa Ghetti, 
16 M.L.T. 647. 

BAKEWELIi, j. 

Reference ; — {a) 35 B, 893, D, 

(379) 0. XXII, r. 10-^ Suit, maintainability, 
of — Devolution of interest pendente lite — 
Suit, if can be continuediby original plaint- 
iff^Cause of action — Decree in such suit, 
effect of. 

The trial of a suit oanoiot be arrested merely 
by reason of the devolution of the interest of 
the plaintiff. The successor in interest may, if 
be chooses, obtain leave of the Court under 
0. XXII, r. 10 of the Code to continue the suit ; 
but if he does not do so, the original plaintiff 
may continue the suit, and his successor Will be 
bound by the result o^ the litigation. The 
oonsequenoe will be that the plaintiff, if euo- 
cessful, will obtain a decree which will enure 
to the benefit of his suocesBor. 

The suit, carried on with the leave of the 
Court by the person who has acquired an inter- 
est by devolution, is not a new suit. It is the 
old suit carried on at his instance and he is 
bound by all proceedings up to the stege when 
he obtains leave to carry on the proceedings- 

A suit is to be tried tn all its stages on the cause 
of action as it existed at the date of its oom- 
menoement. An exception to this rule, namely . 
that a Court may take notices of events whi^^ 
have happened since the institution oi t)|p eijut 
pnd afford relief to the pni^ties pu thn 





OIt. Pro. C!Odo (itOS)— (OotttintMd). 

the altered oonditioas, is applied in oases where 
it is shown that the original relief olaimed has, 
by reason of subsequent change of ciroum* 
stanoes, become inappropriate or tba^ it is 
n^eoessary to base the decision of the Court on 
altered okoumstanoes in order to shorten 
Utigation or to do oomplete justice between the 
parties. Rai Charan Maodal V. Biswh Nath 
Mandal. 20 O.L.J. 107* 

MOOEBBJEE and BEAOHOBOFT, JJ. 

(379-a) 0. XXII, r. 11, See No. 139, supra* 

,|880) 0. XXIII and 8* 107-^ Suit dismissed 
in lower Court andappeal preferred —Power 

* of appellate Court to permit appellant to 
withdraw from appeal with liberty to briny 
fresh suit* ► 

A plain tiS- appellant cannot be permitted by 
the appellate Court to withdraw from his 
appeal with liberty to bring a fresh suit, his 
suit ifaving been dismissed in th» lower Court 
and his ^peal having been against that dis- 
missal. Choragadl Ghinna Kotayya v. Sri 
Raja Vavadaraja Appa Row Bahadur Zamin- 
dar Oaru, IGM.L.T. 186»27M,L.J. 244. 
OliDFlELD and NAPIEB, JJ. 

References: — 36 B. 261, F.; 11 M. 322; 
(1912) M.W.N. 1003, Not F. 

(381) 0. XXIII, r. I— Withdrawal of suit 
with permission to bring a fresh suit— Absence or 
incompleteness of evidence. Khub Ghaod t* 
Ajodhya Prasad, 11 A.L J. 733«21 Ind. Cas. 
76. See Final Part, 1913, Col. 391. 

(381-a) 0. XXIII, r. 1. Bee Nos. 19, 200, 
301 and 278;. supra* 

(382) O. XXIII, r. 1, (2) {b) and 8. 115— 
Sufficient cause ^ meaning— Leave to with- 
draw with liberty to bring a fresh suit — 
Ill-advised grant of — Material irregularity 
—Revision* 

Where a District Munaif granted permission 
to withdraw a suit with liberty to bring a fresh 
suit, after a substanti&l portion of the plaint- 
iff's case had been heard, on his affidavit that 
(1) he could not attend the hearing owing to 
his brother's death, (2) he wished for the issue 
of a doinmisBion, apparently then first men- 
tionj|di and (3) that he wished to have certain 
measurements and a plan prepared. 

field, that the order granting permission was 
unGfustainable because he acted on nothing in 
any way resembling a formal defect. 

Held also that his discretion was not exercised 
judicially, since it was exercised in spite of the 
defendant’s opposition to condone defects in 
the p)il^ntifi's conduct of the oaie which were 
entirely due to his default. 

An iii-advised grant of permission to with- 
draw shit with leave 'to sue again under 
Q.. t* 1 (9> (h) may be such a material 

irregularity as is contemplated by S. 116 (e), 
Otv^ Pro. Code (1906). 

The teem * suMcient ground ’ referred to in 
0; XXIII, r, 1(2) (6) must be ^usdem g&neris 


Civ, Pro. Code (it08)— (OoMfinued). e 

with the defect referred to in r. 1 (3) (uf, Alya 
Oonnden v. Jagan Mandalathipathi Gop- 
anna Mauradiyar, 16 M.L T. 263 » (1914) M, 
W.N. 832 « 27 M.L.J, 480. 

Oldfield and SBSHAaiBi Iyeb, jj. 

References 37 B. 682, F*; (1011) M.W.N. 
105, R. 

(383) 0, XXIII, r, 1 (3)— Applicability to 
execution prooeedings. See EXECUTION OF 
De^BEE, No. 2, (1914) M.W.N. 159, 

(384) 0. XXIII. r. 1, O XXII, r. 4 (2)— 

Legal representative of ^ceased defendant not 
brought on record within time — Withdrawal of 
suit with liberty to bring fresh suit — New suit 
lies against whom. Gade Seihumma v, Buiaep 
Ifenkatasuryanarayana, 14 M.L.T. 4|!6«* 
(1914) M.W.N, 61 = 22 Ind. Cas. 260. See Pinal 
Part. 1913. Col. 391. « 

(386) 0. XXIII, r. 3 — Compromise of 
Razinama, terms oi— Executable as 
—Terms— Validity of— Not impeaohdbls 
execution proceedings — Tender— Which if 
proper— Conditions essential— Costs— When 
to be awarded* 

When a particular term is a part of the 
decreed provisions in a suit, and not merely one 
of the recorded provisions, such term being 
part of the decree creates a liability which dan 
be enforced in execution proceedings. 

Even if a term could not be lawfully made 
part of the decree, once it has been so made 
the person bound by the decree cannot, in ete- 
cation, object to that term as not binding u^on 
him (a). 

A mere offer by a posted letter that a defend- 
ant is ready to execute a release, without having 
a document of release ready for delivery, is not 
a proper offer. 

A plea of tender is incomplete as an answer 
to an action unless aooompanied by a tender in 
Court (6). 

When the plaintiff relies upon several invalid 
and even dishonest pleas, besides the plea on 
which he has suoceeded, he is not entitled to 
any costs. Sabapathi Pillay v. yanmahalfoga 
Pillay, 15 M.L.T. 206= (1914) M.W.N. 256- 
26 M.L.J. 331-23 Ind. Cas. 581. * 

AYLING and SaDASIVA lYBE, JJ. 

References :—{a) 36 C. 192, D.; 30 M. 421, 
F* (6) 16 B. 141; 24 A. 401, F, 

(386) O. XXIII, r. 3— Alienation of VeUgious 
office — Validity — Suit in respect of such office 
— Compromise — Validity — Plaintiff represent- 
ing the public — Compromise by such plaintiff 
whether binding on public. See RELIGIOUS 
OFFICES, No. 1, 26 M.L.J. 315. • 

(38^a) O- XXIII, r. 8. See Nos. 134 and 3l4, 
supra* 

*(387) 0. XXI|i, r. A— Agreement to abide by 
sum flxid by other parly— Signature by 
some parties and by pleader of the rest-^No 
objection taken to the sum mentiof^cb^ 
Decree — Lawful adjustment — 
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OiY. fro, 0o4« (1908)— (Continued)* 

Jh4>th9rity to compromiss qu£siion of fact — 
Vakftlali— Form of^Smd Givil Court Oir^ 
cularSt Form No, 4. 

Where some of the appellants actually signed 
an ^agreemem to abide by the sums to be 
mentioned by the other side in settlement of 
the litigation, and the rest of the appellants 
were present when their pleaders signed the 
agreement on their behalf, and where, in the 
prasenoe of the appellants* pleader, the other 
Bide mentioned the sams to which no objection 
was made, and the Court granted a decree for 
the sums so mentioned. 

Bold, that the compromises were properly 
accepted as lawful compromises by the lower 
Court under 0. XXIII, r. 4, Civ. Pro. Code 
(1908) (a). 

A pleader has ordinarily no power to compro- 
niilfe and the power to compromise could not 
now be given in the vakalatnatna in view of 
Form No. 4 prescribed at p. 160, Sind Courts 
Civil Circulars. But the question whether a 
pleader was duly authorised to compromise or 
not is a question of fact, Mistri Mahomed 
Umar v. Seth ChfnanBiag, 8 S.L.R. 91, 
HAYWAED. J.C., and CROUCH, A.J.O. 

Melerense ; — (a) 6 S.L.B. 166, F. 

(388) 0. XXIII, and Boh. 11, r. 17— Compro- 
mise amending award— Decree* to be based 
thereon — Ten days time for objection not 
necessary. See AWARD, No. 6, 97 P.W.R. 1914. 

(389) 0. XXV— for costa— Courtis 
power to require --Poverty of plaintiffs xohHher 
ground for taking security— Substantial interest 
in auii — Agreement to give portion of decretal 
property on supplying funds to carry on litiga- 
tion— Illegality — Maintenance — Public policy, 
Harl Math Singh v. Ram Kumar Bagohi, 
aOInd, Cas. 703=- 18 O.W.N. 119=19 C.L.J. 
69. See Final Part, 1913, Col. 393. 

(890) O. XXVI, r. 10 (2) — Application by 
one of the parties to examine Commissioner — 
Oonrtwben oan refuse. See AGKNOWXjEDO* 
MENT, No. 1, 19 C.L.J. 87. 

(390*a) 0. XXVI, r. 11. See No. 8, supra, 

(891) O. XXVI, rr. 12, 16— Appendix D. 
Form 2i— Preliminary decree — Commis- 
sioner to he formally appointed— Bec&iver 
or Commissioner — Conduct of parties — 
Estoppel as to powers of the person appoint- 
ed— Objections to report of Commissioner— 
His*examination, 

In a suit for dissolution of partnership and 
aoodnnts, the Court passed an order giviog a 
pmJiniinary decree for dissolution and dxing 
the Bhares of the partners. No formal decree, 
however, was drawn up, but on the same day 
an^order was passed directing tntor aliA that 
B be appointed Receiver and that a copy of the 
deoree ebould be sent to him, and he was 
strnoted to sabmit a * report *: ‘ 

Held, that the Coart should have passed a 
formal preliminary deoree in Form 2i, Appen- 
dix 0« Civ. Fro. Code, and if it wanted S to 


Civ. Fro. Code (1908) 

do any more than aot as a Beoeiver, it should 
have recorded an order to that eSeot. 

But where the^ conduct of the parties, and 
the aetion of, and expressions used by them 
and by the Court, made it olear that all parties 
aooepted 8, as a Commissionel to examine 
aooouqts, neither party could, in view of S. 99, 
Civ. Pro. Code, be allowed in the Chief Court 
to go back upon this. 

Where objeobions are filed to the report of a 
Oommiaaioner, the objectors sivonld be allowed 
to examine the Commissioner upon his report, 
and to BUbstakDtiate their objeotions by evidedoe. 
The Firm of Murli Mai Dayal Chand through 
Nihai Chand Y. Laohman, 72 P.L.R. 1914 = 45 
P.W.R. 1914 = 22 Ind. Cas. 626. 

Johnstone and Chbvis, jj. 

(891-n) 0. XXVI, r. 16. See No. 391, supra. 

(392) 0, XXIX, r. 1— Plaint— Suit bg Cor- 
poration— Plaint 'signed by principal officer 
who is also am-mukhtear, if sufficient. 

In a suit brought by a Corporation, a limited 
Company, the plaint was signed by the princi- 
pal officer of the Corporation who also was the 
am-mukhtear of the Corporation : 

HeZd, that this was a sufficient compliance 
with the provisions of r. 1, 0. XXIX of the 
Civ. Pro. Code, and that the additional oiroum- 
stance that he was also the am-mukhtear of the 
Company did not invalidate his aot as the 
principal ofifioer, Chandra Bekbar Zemin- 
dary Co., Ltd. v. Ram Kumar Haidar, 22 
Ind. Cas. 674 = 20 C.L.J. 39. 

Mookbrjeb and Beachobo‘pt, JJ. 

(393) O. XXX, r. 1—Suitin the name of firm 
—Plainly verification of. 

Two cr more persons carrying on a business 
in tbe name of a firm oan institute a suit in 
the name of the firm itself (a). 

When a suit is brought in the name of the 
firm any of the partners oan sign and verify the 
plaint. It is not neoessary that ail or even 
two partners should sign or verify it. Bwavath 

Ram Ramsaram Ram y. Sarop Lai Ram, 12 
A.L.J. 1020, 

SUNDAB LAIi.J. ^ 

Reference (a) T.L.R* 806, 22. 

(898- a) 0. XXX, r. 3. See No. 81, ^pra. 

(391) O. XXX, r. 4. See CONTRACT ACT. 
No. 42. 24 Ind. Cas. 268. 

(394-a) 0. XXX, r. 4. See No. 372, supra, 

(394-&) O. :}&X , r. 6. See No. 81, st^ro. 

(394-c) 0. XXX, I. 7. Bee No. 81, supra.. 

(394-d) 0. XXX, i.t8. See No. 81, si^. 

<S94.e) O. XXXII, r. 8. See No. 40, 

(395) 0. XXXII, r!l— Application for muia- 
Hon proceedings — Compromise without 
CourVs peryilsnon -Esgisiratioi Act ( tS77)i 
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Civ. Pro. Coda (1908)^ (Continued). 

a 

8. 11 -^Family settlement — Transfer of pro- 
perty worth over JSs. ISO -^Begistraiion^ 
Evidence Act, S» 91, vary or alter the 
terms of compromise . ^ 

p. XXXII, r, 7 of the Code of Civil 
Ptooedure, does ‘\]ot apply to proceedings under 
S. 85 of the Land Revenue Act and^ a compro- 
mise entered into by the guardian of nSinor 
parties in mutation proceedings cannot be set 
aside simply on the ground that the Court did 
not give the guardian leave to enter into it on 
behalf of the minors. 

A^ompromise filed in the Revenue Court 
about immoveable property worth overRs. 100 
laying down the rights of parties to the 
proceedings requires registration and it cannot 
be exempted on the ground that it evidences a 
family settlement (a). 

Semhle, — When the terms of a compromise 
are fou^d to be set out in a petition, the peti> 
tioner is to prove the terms of the bompromise 
and oral evidence would not be admissible to 
vary or alter its terms. Bharosa v. Slkhdap, 
12 A.L.J. 998. 

OHAMIER, J. 

References ’.—(a) 33 A. 366; 11 A.L.J. 157, 
D.; 31 A. 13 ; 33 A. 728, R.\ 22 M. 508 ; 20 A. 
171, AppL. 

(396) 0. XXXII, r. 7— Minor— Compromise 
decree when can be set aside. See COMPRO' 
MISE, No. 3, 22 Ind. Cas. 923. 

(397) O. XXXII, r, 7 — Compromise— Party 
present but not signing it — Effect — Minor when 
cannot repudiate it. See COMPROMISE, No. 9. 
139 P.W.R. 1914. 

(398) 0. XXXII, r. 7, Sch. Il.jparas 16. 16 
— Decree passed in accordance with award 

• — No objection taken before first Court as to 

reference being ilhgal — Appeal —Agreement 
to refer— Parties minors— Whether leave of 
Court necessary— Application of 0. XXXII, 
r. 7. 

The intention of the legislature in using the 
words * otherwise invalid ’ in para 15 of the 
Second Schedule to the Code is that all 
questions raised about the invalidity of the 
award, whether legal or otherwise, should be 
tried J^y the Court which refers a case to arbi- 
tration and by no oth§r Court. Where a mat- 
ter in dispute between parties, some of whom 
were minors, represented by guardians, was 
referred 1iO arbitration through Court, but leave 
of Court was not obtained before the order of 
referenoe was made, and no objection was taken 
before the Court of first instance to the invali- 
dity of the award on the ground that leave of 
Court to refer was not obtained, ahd the Court 
passed a decree in accordance with the award, 
held, that no appeal lay against the decree (a ) , 

Per Richards, C J,, and Ryves, J.— All that 
the parties, when they wish to refer a matter to 
arbitration, have to do is to apply to the Court 
to make the referenoe, and the order of refer- 
enoe is made by Court. It is, therefore, un- 
necessary to obtain the leave of * Court before 

26 


Civ. Pfo. Code (1908)— (Conftnved). ^ 

making an application to refer 0. XXXII, 7, 
does not control prooeedings under the Second 
Schedule to the Code of 1908. Lutawan v. 
Lachiya. 12 A.L.J* 57»36 A. 69»2l Ind, Gas. 
989 (F B.). 

Richards, o.j., BANERJiand Ryvbs, 

Reference :—{a) 29 0. 167, F, 

(S9S-a) 0. XXXII. r. 15. See No. 46. supra. 

(399) O. XXXIII, r. 1, Expl, and r. 6— 
Paup'ir suit— Defendant entitled to adduce 
evidence m disproof of plaintiffs' pauperism 
— Opportunity to be given to defendant to 
prove allegations— Plea that part of pro^ 
perty in suit is in possession of plaintiff— 
Defendant to be allowed to prove his plea. 

A defendant is entitled at the hearing ^o 
adduce evidence in disproof of the alleged 
pauperism of the plaintiff. Therefore, a Court 
should notallow a plaintiff to sue in forma 
pauperis, without opportunity afforded to the 
defendant to prove that the plaintiff is not a 
pauper. 

If a defendant seeks to prove that part of the 
property sought to be recovered from him is 
really in the possession of the plaintiffs and 
that consequently the plaintiffs are possessed of 
sufficient meau.:t to enable them to pay the 
prescribed Court-fee. the defendant is entitled 
to establiRh the truth of his allegation by 
evidence. Zlllar Rahman v. Gazunffur Hos- 
sain, 23 Ind. Cas. 974. 

MOOKBRJBB and BEACHCROFT, JJ, 

References . —10 B. 207 ; 30 B. 593=® 8 Bom. 
L.R. 671, Bel. 

(400) O XXXIII, r. 3 — Applicability. See 
AWARD, No 9, (1914) M. W.N. 865. 

(401) O. XXXIII. rr.SandS, and 8. 141— 
Pavper application— When to be rejected--^ 
Amendment of petition — OourVs inherent 
power. 

In an application under 0. XXXIII, 3 of 
the Code, it can be rejected under r. 5, only 
when the Judge finds the existence of any or all 
the conditions laid down in ols. (a) to (e) of the 
section. 

Where there is a ground for reasonable doubt, 
leave should be granted and should not be re- 
fused (a). , 

If an application is improperly framed, 
through mi^’joinder of cause of action and 
reliefs, the Court has got the power to amend 
the application and the power to do so is a 
power inherent in the Court. Moreover. S. 141, 
applicaMe to miscellaneous prooeedings, will 
cover also pauper applications. KanakaiAmai 
v. Panchapakesa Udayav, 26 M.L.J. 348a 
(1914) M.W.N. 329a23 Ind. Cas. 82. 

SADASIVAlYER, J. 

References (a) 19 M. 197,25^.; IS M.L.J. 
292 (F.B.); 4 M. 823, D. 
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civ. ffro. Code (1908)— 

(40f-a) 0/XXXtir, r, 5, See No. 401, supra. 

(402) 0. XXXIII, r, d-rAgreement with re- 
ference to subject matter of suit--' Meaning of 
the expnssion, Kduljl Cowasjl v. Dadabhoy, 
7 filL.R. 62 = 21 Ind. Cas. 586. See Fioal Part, 
1918, Ool. 394. 

(403) 0. XXXIV, r. l—flindM Lmfj-Mitak- 
Bhara joint family— Mortgage for benefit 
of family executed in favour of Kaita — 
8uit brought by Karta alonet partus, ^ 

A fiuit waR brought by the Karia of a joint 
Mitakshara family alone upon a mortgage 
executed in his favour, without joinitig the 
other member of the family, his nephew. 

Held, that the suit offended against 
O. XXXIV, r. 1 of the Civ. Pro. Code as the 
plaintiff did not make his nephew who was 
interested in the mortgage a party, being well 
aware of his interest, and as the nephew could 
not subsequently be liSade a party effectively 
owing to the limitation bar, the suit must 
fail (a). 

0. XXXIV, r. 1, does not refer merely to 
defendants but applies to plaintiffs as well, as 
it enacts that all interested persons must be 
joined as parties. Sidheshuri Pershad Narain 
Singh y. Dhararojit Narain Singh, 22 Ind. 
Cas. 570«19 C.L.J. 437=^41 C. T27. 

OOXE and CHATTBBJEE, JJ. 

References : — fa) 15 Ind. Cas. 126 — 9 A.L.J. 
819 = 34 A. 549 (P.B.) ; 15 Ind. Cas. 138 = 9 
A.LJ. 844 = 34 A. 572, Not F,; 28 C. 517 = 6 
O.W.N. 640. F, 

(404) 0 XXXIV, r. I— Transfer of Property 

Act, S, Party — Person asserting title 

paramount or opposed to that of mortgagor, 

O. XXXIV, r. 1, Civ, Pro. Code, dees not 
prohibit a person claiming a title paramount 
or opposed to that of a mortgagor being male 
a party to a mortgage suit, although S- 85 of 
the Transfer of Property Act was construed as 
enacting otherwise. Obalainpalli Ramalaksh- 
manna. In re, 22 Ind. Oas. 976 = (i9l4) M. W 
N. 623. 

Sadasiva Iyer, j. 

References : — 33 0. 425 = 3 C.L.J. 205, D. 

(JOB)O. XXXIV, r, \Suit upon mortgage— 
Mortgage deed executed by a Burma Bud- 
dhi^ husband - Authority to bind wife's 
interest Omission to join wife as a party 
—Decree not binding on wife's share. 

Among Burman Buddhists, it may be reason- 
ably hold that the husband mortgage of joint 
property was effective against his wife’s share 
as against his own ia). ^ 

But where, in a suit upon a mortgage execut- 
ed by the husband, there was nothing to sug- 
gest that the husband was being sued in the 
capacity of representative of his wife as well as 
in his personal capacity, and where the wife 
was not joined as a party to the suit. 
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Beld that the necessity for joining her did 
not become any the less because she was an im- 
plied and not anr express joint mortgagor, and 
that t|ie decree obtained against the husband, 
in a suit to which she was not a party, would 
not affect her interests in the mortgaged proi 
perties ib), Ha Bein v. M.M.K.A. Muthu- 
enrpan Ghetty, 7 L.B.R. 135. 

Twomby, j. 

References : —[a) 7 Bur, L.T. 113, R, (6) 17 
A. 537. B, 

(406) 0. XXXIV, r, 1 — Necessary party not 
brought upon the record— Interested only^in 
port of property— Effect, Alarn Singh v. Gokal 
Singh, ll A.L.J. 749 = .35 A. 484 = 21 Ind. Oas. 
271. See Final Part, 1913, Ool. 396. 

(407) O. XXXIV, rr. 2, 4— S. U— Mortgage 
— Preliminary decree — Interest— Discretion 
of Court to reduce interest. 

8. 34 of the Code dpes not permit the*Court 
to reduce the interest below the contracted 
rate, when it is taking the accounts and making 
the decree as provided for by O. XXXIV, 
Civ. Pro. Code. Under 0. XXXIV, rr. 2 and 4, 
the Court is bound to ascertain the amount 
due on a mortgage up to the date fixed by it 
for payment of the mortgage, and, unless the 
Court, for some legal reasons, sees fit to inter- 
fere with the contract as to the rate of interest, 
the amount payable must be calculated accord- 
ing to the contract between the parties. RaJ- 
waiita Kuar v. Shiara Narayan Singh, 12 A. 
hJ. 283 = 36 A. 220 = 23 Ind. Oas. 88. 
Richards, c.j., and banebji, j. 

(407 -a) O, XXXIV, r. 3. See No*. 162, supra, 

(108) 0. XXXIV, r. 4 — Decree — Mortgage 
—Costs of suit become part of mortgage 
debt. 

The amount declared to be due under 
O. XXXIV, r. 4, cannot be regarded aa two 
distinct debts, one on aooount of principal and 
interest and the other on^ccount of costa. The 
oosts allowed by the decree become part of the 
debt secured by the mortgage. Panday Jagan- 
nath V. Musammat Junian, 24 Ind. Oas. 63. 
Chamier, j. 

Reference : — 11 0. 0. 377, R. 

(409) 0. XXXIV, r. 4— Mortgage deoree-Sale 
of mortgaged property-Reversal of deoree— Sale 
whether can be set aside *-Fund reprepenting 
mortgaged property — Appropriate remedy* 
See EXECUTION SALE, No. 6,.20 C.L.J. 469. 

(ilO) 0. XXXIV, r. 4— Mortgage decree— 
Executable as decree for money against other 
properties. See MORTGAGE ((jIENBBAL), 
No. 20. (1914) M.W.N. 497. 

(410-a) O. XXXIV. r. 4. See No. 407, supra. 
(411) 0> XXXIV, 4. ^—Mortgage decree 
for principal and costs— SpUiting up of 
decree— Appropriation of payments— Sale of 
mortgaged property— Contract Aet^ 8* 69. 

In a preliminary decree in a suit for sale on a 
mortgage, the amount declared to he due, under 
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O. XXXIV, r* 4 of the Oiv. Pro. Code oacnot 
be regarded as two distinot debts, one on account 
of principal and interest i^ad the other on 
account of costs. The rules regarding appro* 
prlation of payments do not apply to %noney 
♦realised by f|alQ of mortgaged propertyi and 
where a decree under r. 6 is barred, it is bar* 
red with respect to the entire d«bt due» under 
the mortgage decree. Jaganath y. Jhunia, 12 
A,L.J, 645. 

Chamibr, j. 

Reference 111 O.C. 377, D, 

^4VZ) 0. XXX IV, r, 6 — Transfer of Property 

, Act, S, 88 — Decree^holder^s right to opply 
for order absolute barred under Art, 178 of 
old Limitation Act — Such right not re- 
vmd by O. XXXiV, r, 6, Civ, Pro. Code, 

Where a mortgage decree was passed under 
8. 88 of the Transfer of Property Act, in 
Janu'&ry 1906, directing the judgment-debtor 
to pay the mortgage amount in July 1905. and 
by reason of the judgment-debtor’s default, 
the mortgagee decree*holder’s right to apply 
for an order absolute for sale accrued in July 
1905 and became barred in July 190S under 
Art. 178 of the old Limitation Act, held, bis 
application in 1909 for a second decree for sale 
under the provisions of 0. XXXIV, r. 6, cl (2) 
of the new Code, is unsustainable. Yemaraju 
Ramamma y. Mygopala Narayanaswami, 
(1914) M.W.N. 261*22 Ind. Cas. 40. 

Sadasiva Iyer and Spencer, jj. 

Reference *26 M. 780, R, 

(413) O, XXXIV, r, b— Mortgage — Decree in 
foreclosure suit Settlement out of Court after 
preliminary decree, whether Court will recogn se 
— Payment into Court obligatory— Court bound 
to pass final decree where payment not made. 
Benarsi Das y. Nathu Hal, 281 P.W.K. 1912 
*l6Ind.O*s. 987*12 P.R. 1913*276 P.L.B. 
1914, See Final Part, 1912, Col. 377. 

(414) 0. XXXIV, tt 6 — No decree absolute 
passed — Execution of decree ordered after notice 
to judgment‘debtor— Failure to take objection 
as to absence of decree absolute — Effect — Not 
open to judgment-debtor to raise tbe pita at 
a later stage. See MORTGAGE (GENER/.L), 
No. 10, 26 M.L.J. 256. 

(414-0) O. XXXIV, r. 5. See No, 6, supra. 

(415) * 0 XXXIV, rr. 6aud 6— Mortgage deci ee 
against two defendants— Pr-^v die sale of 
mortgaged properties by one defendant— Ad- 
justment in part— Validity— Balance due on 
mortgage — Prayer for personal decree — Per- 
sonal decree to be granted »nly as against 
judgment- debtor who was party to adjust’- 
meni and not against the other defendant, 

O. XXXIV, rr. 6, 6, ^contemplate a judicial 
sale for decree amount and a decree for balance. 
An adjustment in full or in part may, however, 
be made by the judgment-debtor by means of a 
private sale. But where a person obtained a 
mortgage^deoree against two defendants and a 
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sale of tbe morigaged property from one defend- 
ant, the other defendant who is not a party to 
the sale will not be^ bound by it, and he oan 
insist upon a judicial sale of tbe mortgaged 
properties being held before a personal decree 
under r. 6 can be passed against bim. Ig.lL. 
Srinivasa Iyengar v. Kundasawniy Naicker, 
16 M.L.T.235* 16 M.L.J. 376 *(1914) M.W.N. 
316*23 Ind. Cas. 544, 

Sankaran NAIR and AYLING, JJ, 

Defe7-ence 2 A.L.J. 363, D. 

(416) 0. XXXIV, r. 6— Decree for sale of 
mortgaged property and personal decree 
ogaifi St other property ^Decree, construing 
of. 

Held, that it is not necessary to obtain a 
decree under 0. XXXIV, r. G, Oiv* Pro. Code, 
if tbe decree originally passed is both a decree 
for the sale of the property mortgaged and a 
personal decree against the other property of 
the judgment-debtor {a)\ 

Held further that a decree might be construed 
in the light of ihe judgment (6). Bi&heihar 
Bakhsh Singh v. Debi Bakhsh Singh, 17 0.0. 
163. 

STUART and PANDIT IvANHAIYA LAL, 
J.C.S. 

References :—(a) 29 A. 12 ; 21 C. 26, B, 
(6) 21 M. 344‘*(P.C)., B. 

(417) 0. XXXIV, r. 6-Mortgage decree— 
Dirootion in decree ibat no application shall be 
entertained against property other than the 
mortgaged property whether legal. Bee MORT- 
GAGE (General), No. 26, 28 Ind. Cas, 389. 

(417-a) 0. XXXIV, r. 6. See Nos. 229, 415, 
suira. 

(418) 0. XXXIV, rr. 7. 8 — Maintainability of 
appljcation under. here final decree for redemp- 
tion JB paHBfci ur)di. r S 92, Transfer of Property 
Act — AmeTidmeni of final decree— Execution — 
Limitation. S* e MORTGAGE 'REDEMPTION), 
No. 5, 22 Ind. Cas. 283. 

(418-a) 0. XXXIV, r. 8. See No. 418, supra, 

(419) 0. XXXIV, r. 10 — Preliminaty decree 

in a suit for sale on a mortgage — Appellate 
decrees for costs against only one of the 
deftndants — Final decree, costs in appellate 
decrees not included — Effect of — Decree 
against only one defendant Muhammad 
Sadiq V. Ghous Muhammad, 11 A.L.J. 
975 = 22 Ind. Cas. 42. Sec Final Part, 1913, 
Col. 399. , 

(420) 0 XXXIV. tr, 12, \^—8ale under 
mortgage deiree— Proceeds— Order of appropria- 
tion — Costs interest and principal — No direction 
by Court — Presumpt on of Court having follow- 
ed the taw- Bight of party interested to benefit 
of r, 'Id— Cases not governed by r. 12~ Applica- 
bility of p ind pie ofr. 23. Saba path! Pidlai y. 
Chockalinga Pillai, 25 M.L.J. 552 = 21 Ind. 
Cas. 691. See Final Part, 1913, Col 400. 

(420-aVO. XXXIV, r. 13. Sec No, 420, supra. 

(421) O. XXXIV, r 14— Usufructuary mort- 
gagee of portion from a co- sharer— Decrep lot 
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tenf obtained by auoh mortgagee how to bo exe- 
outed-*~Applioability of O. XXXIV, r. 14, Oiv, 
Pro. Code to Buoh a decreo. Soe ACT Vill OF 
1886 (Bengal tenancy). No. 78, 13 O.W.N. 
1016 . 

(422) O. XXXIV, r. 14— Money decree ob- 
tained by mortgagee against Hindu father — 
Bale of property— Purchase by mortgagee .. 
Bight of sons to redeem — Estoppel of mortgagor 
— Possession of mortgagee— Waiver of claim. 
Bee Transpbe of Propbkty Act, No. 84, 12 
A.L.J. 855. 

(422.a) 0. XXXIV, r. 14. See Nos. 210, 250, 

supra, 

(422-6) 0. XXXVIII. See No. 369, supra, 

(423) 0. XXXVIII, r. b— Attachment before 
judgment-- Property outside Court's juris- 
diction — Interpretation of Statute — Htfer- 
ence to proceedings of Legislature. 

A Civil Court has no power to issue a warrant 
of attachment beford judgment on property 
situated without its jurisdiction (a). 

A Court is not justified in referring to the 
proceedings of the Legislature, which resulted 
in the passing of an Act, as an aid to tbe oon- 
struotion of any of its provisions. Bhai Khau 
¥. Det BaJ, U.B.B- (1914), 2nd Qr. 16 = 26 
Ind. Cas. 77L 

McOOIili, J.C. • 

Reference:— {a) 8 B.H.O.R. (O.C. J.) 29, Apv^. 

(424) 0. XXXVIII, r, b— Decree Execution 
•^Attachment before judgment -Judgment- debtor 
dying after decree — Property passing by survi- 
vorship^ Subsequent execution proceedings can- 
not defeat the right of survivorship. Subrao 
Mangesh Chandavarkar V. MahadeYi Manji 
Bhatta, 15 Bom. L.B. 848 = 21 Ind. Cas. 330 
*38 B. 106. SeeF-nal P^rt, 1913, Col. 401. 

(426) 0. XXXVIlI.tr. b, ^—Attachment be- 
fore, judgment -'Conditions to be fulfilled — 
Conditional attachment before judgfmnt, 
when determines. 

An order of attachment before judgment can 
only be made after a defendant fails to show 
cause to the contrary o.. to furnish the security 
required Th^ con fitional at acbment permis- 
sible under 0. XXXVIII, r 5, has effect 
only until the defendant, to whom notice has 
been issued, either furnishes the required 
securitv or appears to show cause. Nathu Hal 
V. Kishori Lai, 23 Ind. Cas. 107. 

BYj7ES and PlGGOTT, JJ. 

(425 a) 0. XXXVIII, r, 6. See No. 426. 

supra, 

(425 6) 0. XXXIX, r. 1. See No. 165, supra, 

(426) 0. XXXIX, rr, 1 2. 0. XXI, rr. 99, 
103 ^Decree — Execution — Obstruction — 

t Suit to remove ohsU uction — Ttihporary 
injunction^ grant of, 

A person who brings a suit under 0. XKT. 
;r. 103 of the Civ, Fro Code, after being defeated 
under r. 99 of tbe same order, cannot obtain 
a temporary iojunotion, under 0 XXXIX, 

X or 2, to restrain the defendant from taking 
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possession of tbe property. Chhotalal 'Hlra- 
chand y. Jithalal Yarajbhai, 16 Bom. L.B. 
676. 

Beaman and Hayward, jj. 

(427) 0, XXXIX, r, 2 — Interlocutory injunc- 
tion— Mandatory injunctiJk — Jurisdiction 
oj Couri to grant the injunction. 

Tbe defendants erected on their land a 
screen of corrugated iron sheets to block the 
openings which the plaintifi had made in his 
wall overlooking the defendanA’s premises. The 
plaintiff filed a suit to have the erection pulled 
down. Pending the suit, he applied for a ifTan- 
datory injunction directing tbe defendant^ to 
remove the screen. The lower Courts having* 
granted the injunction the defendants applied 
10 the High Court. 

Held, setting aside the injunction, that the 
lower Courts bad, in granting the mandatory 
injunction, acted illegally and with Jtftaterial 
irregularity in the etteroise of their jurisdiction. 

Per Beaman, J, — Where an application fora 
mandatory injunction pending a suit is made, 
tbe proper course, upon grounds of general 
expediency, would be rather to expedite tbe 
proceedings than to grant the injunction. 
Where the matter is really one of urgency, as 
in the case of pestilent nuisances, and the 
Court feels that it ought to interfere at the ear- 
lier stage, something like the procedure which is 
not infrequently adopted in England might be 
followed in this country ; that is, the order 
upon tbe interlocutory application might be 
treated as a decree in the suit. 

It is doubtful whether the mofussil Courts 
of this country have any jurisdiction to grant 
mandatory injunctions before the hearing. 
Rasul Karim y. Pirubhai Amirbhai, 16 Bom.. 
L R. 288 = 38 B. 381 = 24 Ind. Cas. 626. 
BEAMAN and SHAH, JJ. 

(428) 0, XXXIX, r, 2 —Mandato'ry injunction 
— Interlocutory application — Court — 
Jurisdiction, * 

The plaintiffs leased certain premises from 
tbe defendants for a term of years, the latter 
covenanting that they would make, keep and 
maintain at their own expense two roads lead- 
ing to the premises. In May 1914, the defend- 
ants having blocked updone of tbe roads, the 
plaintiff-i commenced an action to restrain the 
defendants from keeping any debris on 4he road 
and from raising the level thereof to a height 
greater than before. On the -plaintiffs’ appli- 
cation, the Court granted a mandatory injunc- 
tion until the hearing of the suit, restraining 
defendants fi^m doing any of the acts threa- 
tened. The defendants appealed on the ground 
that the Court had no jurisdiction to grant tbe 
mandatory injunction : 

Held, that tbe Court was justified in grant- 
ing tbe mandatory injunction it did. 

Per Davaff Acting O.J , — The Court has 
power, under 0. XXXIX, r. 2, of the Civ* Pro. 
Code, to mak^ a mandatory injunotiou on an 
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interlocutory application. Cbampsey Bhimji 
& Co. Y. The Janina Flour Mills Co., Ltd., 16 
Bom. L.R. 566. , 

Davab, A.O.J. and HEATON. J. ^ 

, (429) 0. XXX IX, r. 2 —J-ppeal-^Power given 
under — Only additional, Ottapurakkal 
Thayeth Suppi v. Say id AlAbi Miisahur 
Koya, (1913) M.W.N. 1019-14 M.L.T. 646« 
(1911) M.W.N. 90»26M.L.J. 37«22 Ind. Gas. 
404. See Final Part, 1913, Col. 403- 

(429 a) 0. X5XIX, r. 2. See No. 426, supra. 

i430) 0. XXXIX, r. 2 (2)— Court’s power to 
demand security from guardian of female ward 
—Appeal against order demanding security — 
Death of person at whose instance order was 
passed — 0/der whether abates. See ACT VIII 
OF 1890 ^GUARDIANS AND WARDS), No. 37. 
20 P.L.R. 1914, 

(431) 0. XXXIX. r. 2. S. 24— Met IV of 
1882), S. 493 — Temporary injunction by 
Munsif — Suit transferred to the file of 
District Judge after injunction by Munsif — 
Breach of injunction after transfer — Jurist 
diction of District Judge to punish for con^ 
tempt — Bengal Civil Courts Act (XII of 
1887). 

In ease of breach or disobedience of a tem- 
porary injunction, the Court which actually 
granted the injunction may punish the con- 
tempt under 0. XXXIX, r. 2 (3). 

There is nothing in S. 24 of the Civ. Pro. 
Code or in Ch. IV of the Bengal Civil Courts 
Aot authorising, either expressly or by neceesary 
implication, .a Court to which the suit may be 
transferred but which did not grant the injunc- 
tion. to exercise the special jurisdiction under 
, 0. XXXIX. r. 2 (3). Sheikh JaharuddI ir. 
Hari Charan Fodder, 18C.W.N. 470=22 lud. 
Gas. 499. 

OaRNDUFF and RICHARDSON, JJ. 

(432) 0. XL, r. 1-- Application for temporary 
injunction — Order putting both parties in posses- 
sion during pendency of suit — Legality of order. 

Dan Prasad v. OopI KUhen, 11 A.L.J. 973 = 
36 A. 19 = 22 Ind. Oas. 59. See Final Part, 
1913, Col. 404. 

(433) 0. XL, r. 1— Mortgage suits— Receiver 
when may be appointed. See RECEIVER, 
No. 7, (1914) M-W.N. 771. 

(434^0. XL. r. 1, and 8. 99--Beceiver. suit 
bVt for possession of immoveable property — 
Lunacy Act (XXXV of 1858), scope of en- 
quiry under — P^rdanashin lady, document 
executed by, under circumstances rendering 
it^ inoperative’— Suit relaii9ig to lunatic's 
property how to be brought. 

The plaintiffs were the Beoeivers of the estate 
of one G who died leaving two widows K and 
N. On the 8th August 1906 one of the co- 
widows N brought a suit for a declaration 
that she was entitled to a half share in the 
estate of G and prayed that the properties might 
be partitioned and her share allotted to her. In 
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this suit, the plaintiffs were appointed tteoeiv- 
ers with all the powers provided under 
O. XL, r, 1, ol. (d) *of the Civ. Pro. Code. It 
was further ordered that the Receivers should 
have power to bring and defend suits in their 
own names and also should have power to use 
the names of the plaintiff and the defendant. 
The plaintiffs instituted the present suit to 
reoover possession of a certain immoveable pro- 
perty and for a declaration that a lease, dated 
16t}i September 1906, purporting to have been 
executed by N by virtue of which the defendant 
claimed to be a permanent tenant was void and 
inoperative. Subsequent to the institution of 
the present suit an order was made in the suit 
in which the plaintiffs wereappoiuted Receivers 
that the plaintiffs as Receivers be at liberty to 
continue the present suit. It appeared that 
proceedings under the Lunacy Aot were insti- 
tuted in November 1906 and in those proceed* 
ings the District Judge on the 24th September 
1907, held that N was^of unsound mind and 
incapable of managing her affairs : 

Held, that ordinarily a suit to recover 
possession of property can only be brought by 
him in whom there is a present title to it and 
by his appointment no property becomes vested 
in a Receiver. But this rule like all others is 
subject to modification by the Legislature and 
the Code of Givil Procedure, in 0. XL, r. 1, 
empowers the Court to confer upon a Receiver 
all such powers as to bringing and defending 
suits as the owner himself has. 

That the co-widows of G were the present 
owners of the property and the suit in which 
the Receivers bad been appointed comprised 
that property. The Receivers therefore were 
as competent to bring the present suit as the 
owners would have been. 

That the omission of the plaintiffs to get 
leave, in the suit in which they were appointed 
Receivers, to institute the present suit, may 
have consequences adverse to them in that suit, 
but it cannot affeot their powers to bring the 
present suit. 

That the Lunacy Aot contemplates only the 
question of lunacy or sanity at the time of the 
enquiry ; there is no provision in it that the 
enquiry shall extend to the ascertainment of 
the period at which the alleged lunatio first 
became of unsound mind, and the finding of 
the District Judge in the lunacy proceedings 
did not carry things back further than the 
enquiry which commenced in November in 
1906, and notwithstanding the result of that 
enquiry, the burden still rested on the plaintiffs 
of showing that N was of unsound mind on 
the 16th September 1906 — the date of the exe- 
cution of the lease. 

That N being of unsound mind at the time 
of the execution of the lease, it created no title 
in^the defendant which barred the plaintiffs’ 
right to possession. 

That, even if lunacy at the date of the execu- 
tion of the lease was not established, the tran* 
saotion could not stand, as it did not appear 
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that ilie lease was explained to N, a pardana- 
shin lady ol weak intelieot, and was understood 
by her. 

Held (as to the contention that apart from 
lunacy the transaction would be voidable and 
not void and could not be avoided by any one 
but Nf and in a suit to which her manager was 
a party)'— that the Beceivers were competent 
plaintiffs even if the lease was not void but 
voidable* 

That even if a lunatio’s manager can *sue. 
still there is no established rule of practice in 
the Calcutta High Court that requires suits 
relating to the lunatic's property to be brought 
by him and not by the luoatio. On the con- 
trary the Code of Civil Procedure contemplates 
suits by persona of unsound mind whether so 
adjudged or not. It is true that a person so 
inoapaoicated has to sue by a next friend ; but 
a next friend is not a party and the absence of 
a next friend in the opresent suit was imma- 
terial. 

That, in any case, as the objection did not 
affect the merits of the decision of the lower 
Court, under 8. 99, Civ. Pro. Code, it was net a 
ground for reversal of that decision. Haji 
Caasim Mamooji v. K.B. Dutt and P. Chaud- 
huri, 19C.W.N. 45. 

Jenkins, o j., and N.R. C^atterjea, j. 

(436) 0 XL. r. 1 (2) — Receiver, appointment 
of-’Propet ty in possession of defendant, if 
may be taken over Object of appointment. 

Where the plaintiff sued to recover property 
in the possession of the adoptive mother, and 
the suit was resisted in£«r alia on the ground 
that the defendant was entitled to retain pos- 
session of the estate for her life : 

Held that 0. XL, r. 1 (2), which clearly refers 
to a case of removal of property from the pos- 
session or custody of a person other than the 
patties to the suit, was no bar to the appoint- 
ment of a Beoeiver on the application of 
plaintiff when it was established that the estate 
was being grossly mismanaged by the 
defendant* 

The effect of the appointment of a Receiver 
would not be to prejudge the case in any way, 
as the only object and effect of so doing would 
be to maintain the estate in its present condi- 
tiod during the pendency of the suit. Kumar 
Satya Narain Singh v. Srimati Rani Kesha- 
bati Kipmari, 16 C.W.N. 537. 

- CHITTY and TBUNON, JJ, 

(436) 0. XL. r, 1 (d), 2 and 0. XLIII, r. 1 
(s)-— Order inoreasing remuneration of Receiver 
whether appealable. See Beoeiveb, Ko. 4, 
23 lod. O&s. 352. 

1(4^) O. XLI, rr, 1— Appeal — Fail urtf to file 
copy of decree — Farther time allowed for ap- 
peal *** SuMoient cause* — Limitation. €ee 
ftAPPEAIi (GBNEltAL), No. 1, 2 P.W.R, 1914. 

(437-a) O. XLI| r. I. See No. 97, $upra> 

(438) 0. XCjI, r, May ' ^ Discretion 

^ t^eremd by Court below ---Second a^saU 
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A mortgage was made in favour of the plaint- 
tiff by some of the defendants. A suit upon 
the mortgage ms brought against the mort- 
gagor^ and transferees of part ol mortgaged 
property. The defence was that the mortgage 
was not made for legal necessity. The Court 
of first instance found necessity proved and 
decreed the ^ suit. The mortgagors did not 
appeal but the other defendants did and made 
the mortgagors parties. The Judge in appeal 
found that there was no necessity for the mort- 
gage and dismissed the suit against the appel- 
lants. The mortgagors appealed to the High 
Court. Held, that, although the decree orthe 
Court of first instance proceeded on a ground 
common to all the defendants, the Court below 
was not bound to dismiss the whole suit oa 
the finding that the mortgage was not made 
for legal necessity. The appellate Court had a 
discretion in the matter and the High Court 
will not ordinarily interfere with the exercise 
of such discretion. Karain Dlkshit y. Binaik 
Bhat, 12 A.LJ. 883»36 A. 510 » 24 Ind. Gas. 
439. 

Chamibr and Rafiq, JJ. 

Reference ; — 8 M. 192, F. 

(439) O. XLI, r. 4— Party not appealing— 
Power to reverse decree against him— Ground 
of reversal common— Powers of appellate Court. 
See BBNAMI TRANSACTIONS, No. 5, 23 Ind. 
Cas. 620. 

(440) O. XLT, r, *4— Appeal by some of the 
unsuccessful plaintiffs — Common ground — 
Power of appellate Court to set aside whole 
decree.^ See CONTRACT ACT, No. 39, 11 P.L. 

R. 1914. 

(440-a) O. XLI, r. 4, See No. 314, supra, 

(441) O. XLI, r. 6 , and 8. 47 — Appellate* 
CourVe order refusing to stay execution 
pending appeal — Whether appeal lies 
against the order — Applicability of S, 47. 

Nc appeal lies against an order passed by the 
appellate Court under Cf. XLI, r. 6, Civ. Pro. 
Code, refusing to stay the execution of a decree 
passed by the lower Court against which an 
appeal is pending before the appellate Court, 

S. 47, Civ, Pro. Code, only applies to orders 
passed by the Court executing the decree, and 
not to orders passed by the appellate Court 
which is not the Court executing the decree (a). 
Malamal yitti) Krishnan Nair y. Kavalap- 
para Moopil Nair, 27 M L J. 171. 

Sankaban Nair and Spencer, jj. 

Reference : — (a) 29 B. 71, R* 

(442) 0. XLI, r, 10— Vakalatnaroah— Owis- 
siou fo ment&n the name of the pleader-^ Ap- 
pointment invalid — Appeal presented by him not 
properly presented— Objection may be taken at 
any stage, Mohammad Jill Khan v. Jaaram, 
11 A.L J. 1016-36 A. 46»23 Ind. Gas. 464. 
See Final Part, 1913. Opl. 406. 

(443) O.XLI, y.ll {!)— Order of dismissal — 
Decree— Appeal competent — No decree pre- 
pared— Revision— Mistake of facU 
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Civ. Pro. Code (1908^— (Con^inwfid), 

^ An order passed tinder O, XLI, r; 11 (1), 
Civ. Pro. Code, is a * decree * from which an 
appeal li9S in the ordinary <Ksourse. Where, 
however, in such a case no decree hag been 
drawn up, the so-called appeal must be treated 
ibierely as an aipplication tor revieion. 

Where the order of dismissal under 0, XLI, 
r. 11 (1), was passed under a mistake of fact, 
the Chief Court interfered in revision. Bishen 
Sindh y. BUhen Kaup, 191 P.L.R. 1914-116 
P.W.R. 1914«‘13 Ind. Gas. 902. 
^Kensington, c j., and Rattigan, j. 

(444) 0. XLI. r. 11, 0. XLVII, r. Dis- 
missal of apphcation for admission of 
second appeal — Order whether can be re- 
viewed on ground of new and important 
evidence. 

Where an application for arlmiseion of second 
appeahis dismissed under 0. XLI, r. 11, Civ. 
Pro. Code, the order cannot be reviewed merely 
on the ground of the discovery of new and 
important evidence. Rajani Kanta Das v. 
Kali Prasanna Mukherjee, 41 0. 809. 

COXB, J. 

References 16 'W.R. 112, F»; 18 M. 480 ; 
32 A. 71, R.; 23 W.R. 393, Cons. 

(444-a) 0. XLI, r. 14. SeeNc. 279, supra, 

(445) 0. XLI, r. ^0-- Addition of parties — 
CourVs power to direc^-^Low of limitation 
— Applicability to action taken under the 
rule — Rower discretionary — Extreme negli- 
gence ^Discretion net to be exercised in cases 
0 /. . 

The law of limitation has no applioation to 
action taken by the Court under 0. XLI, r. 20, 
,0iv. Pro. Code (1908) (a). 

The power to take action under O. XLT, 
r. 20, is however discretionary and the Court 
should decline to exercise it in rases of extreme 
negligence. Shahah Din y. Miran Bakhsh. 
79 P.tt. 1914 = 268 P.B.R. 1914 = 169 P.W.R. 
1914. 

Johnstone and Shadi Lad, jj. 

References (a) 13 A. 78 ; 14 A. 154 (P.B.); 
15 M. 362 (F.B.) ; 33 0. 329 ; (1893) A.W.N. 
35; 10 C. 446; 8 P.W.R. 1911; 12 C W.N. 
626, R. 

(445 0. XLI, r. 20. See No. 61. supra, 

(446) 0. XLI, r. 21, 0. XLIII, r. 1 (f)— Ap- 
plication for rehearing of appeal— Order refuS' 
ing application— Appeal whether lies — Applioa- 
tion in suit — What the term ‘ suit * includes. 
Bee ACT VIII OF 1885 (BENGAL, TENANCY), 
No. 74. 19 G.L. J. 310. 

(447) 0. XLI, r. 22 ^Partition suit — Cross 
objections by one respop^dent against another 
^Practice. 

On an appeal in a partition suit where 
aooounte are taken between all the parties, 
whether plaintiffs or defendants, there is no 
bar to 43eo8fl«ob)eotions being preferred by one 


Ciy. Pro. Code (1908)— ((D^oWfinwed). * 

respondent against another. Balgobind y. 
Ram Sarup, 12 A.L.J. 892=36 A. 505. 
CHAMIEB and RAFIQ, JJ. 

References 16 C.W.N. ®12 ; 28 A. 95. R, 

(448) 0. XLI, r. 22'^Appeal — Respondent, 
ivhether can support judgment appealed 
from without filing cross objection-^-Matters 
not Opened by either party cannot be re- 
opened by appellate Court itself. 

Iff an appeal it is open to a respondent with- 
out filing a croes-objection to support the 
judgment and decree of the lower Court by 
traversing any ground which that Court may 
have found against him (a). 

But it is the respondent who must support 
the judgment and decree ; ho cannot throw upon 
the appellate Court the burden of raising a case 
for him which ho does not choose to raise 
himself. 

Therefore, where a matter is not agitated 
before an appellate Court by either party, it is 
not the duty of that Court to, iu lact it cannot, 
re-open a finding which both parties accept and 
do not move against. Nagendra Nath Chose 
y. Ram Bharoaa Halual, 24 Ind. Cas. 68. 
HOLMWOOD and CHAPMAN, JJ. 

References \-r(a) VJ I, k, 57 = 17 C. 809 • 13 
B. 76 (77). R. 

(449) 0. XLI, r, 22 — Relief against co-respond- 
ent^ Cross -objecti ons . 

Under the Civ Pro. Code of 1908 and the 
Rules, a party to an appeal can claim relief 
against a oo-respondent by way of memorandum 
of objections. Muniswaray Mudaly v. Abbu 
Reddy, 27 M L.J. 740 = {1916) M.W.N. 45. 
White, c. j., Midler and Sadasiva 
Axyar, jj 

Reference : — 15 C L.J, 61, Diss. 

(450) 0. XLT, r. 22— Cross-objections— Res- 
pondent filing cross- objections against co-respond- 
ent— Practice, Mar.ey Yirjl v. Alfred H. 
HarrUon. 15 Bom. L.B. 781 » 37 B. 511-21 
Ind. Caa. 7. See Final Part, 1913, Col. 407. 

(450-a) 0. XLI, r, 23. See Kos 140, 152, 

supra. 

(451) 0. XLT, r. 23 (1), O. XLIII, r. 1 
Remand- Appeal when lies — Punjab Courts 
Act (XVIII 0 / 1884) as amended by Act I 
of 1912, S. 40 (3) — Second appeal — Certifi- 
cate that appeal is fit for second a^eal. 

According to r. 1 (u) of O. XLIII, an appeal 
lies from an order passed under r. 23 of 0. XLI 
remanding a case, where an appeal would lie 
from the decree of the appellate Court. 

The ^ord ' decree ’ in cl. iu) does not mean 
such final decree as might ultimately be passed 
by the appellate Court, taking the words ' final 
dedlee* to mean the decree which might be 
passed by the appellate Court on an appeal pre- « 
ferred to it by the aggrieved party from the 
decree passed by the first Court after the order 
of remand. 
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Oiv. Fipo. Code (1908)— (Continwd). 

There is no appeal against an order of re> 
mand if that order is based apon a finding of 
fact only. 

109 P.R. 18P7 at p. 353. 1 P.B. 1903 = 1 P. 
L.R. 1903 (F.B.) allowed unqualified right of 
appeal on questions of faot as well as on ques- 
tions of law but the law on this point has oeen 
changed. 

A suit was dismissed on the ground that " 
custom did not govern the oase and the parlies 
were bound by their personal law. The Divi- 
sional Judge on appeal held that the parties ; 
were governed by custom and remanded the 
oase to the original Court. On appeal against 
order of remand, 

Beldt that the order was not appealable. An 
appeal could lie if the appellant had an un- 
qualified right of appeal from the decree of the 
Divisional Judge in the event of that ofidcer 
passing a decree in this very proceeding instead 
of making an order of remand. Since the ques- 
tion involved was not one of law but of custom 
only, and the appellant could only appeal if he 
were to obtain a certificate in terms of sub-S. 3 
of S- 40 of the Punjab Courts Act, his appeal 
against the order of remand did not lie. The 
certificate might or might not have been granted 
and therefore the appellant would not have had 
an unrestricted right of appeal, fiawan Singh 
V. Mothu, 162 P.L.R. 1914 = 120 P.W.R. 1914 
=*85 P.R. 1914 = 23 Ind. Cas. 817. 

SHAH Din and CHBVIS, JJ. 

(462) 0. XLI. r. 24 and 0. XLII. r. 1— 
Power of High Court to decide a oase on merits 
in second appeal. See EVIDENCE AOT, No. 11 « 
108 P.W.R. 1914. 

(453) 0. XLI, r, 25 wand order-^Trial 
on^J>SBUBS — Direction to call for particular 
kind of evidence— Appellate Court, power 
and jurisdiction of ^Material irregularity. 

Where an original Court comes to clear find- 
ings on the issues material to the decision of a 
oase, an appellate Court is not competent to 
remand the oase for triai on the same issue and 
define the particular kind of evidence required 
for their determination. It is quite improper, 
after the parties go to trial and have ample 
opportunity of produoing evidence in support of 
their respective oases, to allow the losing party 
to have the oase re-opened again with directions 
to call for a particular kind of evidence. The 
appellate^ Court ought to form its own estimate 
of all the evidence on the record before it. 
Baba Ragunath Daae v. Baba Randhir Singh, 
22 Ind. Cas. 128. 

Lindsay, j.o. 

{ASB-a) 0. XLI, r. 25. See No. 140, 9 upra, 

(454) 0. XLI, r. Appellate Couri^^Addi- 

tional evidence — Mode of> letting iwv— 
Practice* * 

Where an appellate Court thinks, either with 
the consent of the parties or on the application 
of any one of the parties, that there is siifdoient 


Oiv. Pro. Code (1908)— (Oonfint/ed). 

ground under r. 27 of 0. XLI of the Oiv. Pro. 
Code, to admit additional papers in an appeal, 
it should state the reasons for admitting the 
papers ^n evidence, and the papers should be 
formally admitted in evidence. Daji Abaji 
Sawant v. Bakharam Krishna Kulkarnl, 16 * 
Bom. L.R. 641 = 88 B. 665. 

HbXtok and SHAH, JJ. 

(45.5) 0, XLI, r, 27— ATo evidence offered in 
Court of first instance -Power of appellate 
Court to call for additional evidence. 

When a party has declared that he has #o 
witness in the Court of first instance, the 
appellate Court has no power under O. XLf, 
r. 27 (5), to call for fresh evidence, which 
admittedly was not forthcoming at the trial 
on behalf of that party. Arasappa Pillai V. 
Manikka Mudaliar, 16 M.L.T. 301. 

SPENCER and HaNNAY, JJ. ^ 

References 31 B. 381 (P. C.) = (1913) M. W.N. 
460, B, 

(456) O. XLI, r- 21 —Additional evidence at 
hearing -Effect — Admission. 

Where the judgment of the lower appellate 
Court is based on evidence admitted daring the 
hearing of the appeal in contravention of 
0. XLI, r. 27, it should be set aside. Arlya- 
muthu Filial y. Serioaya Pillai alias Muthu- 
karappa Pillaii (1914) M. W. N. 795. 

AYLING and OLDFIELD, JJ. 

(457) 0. XLI, r, 27 — Reception of additional 
evidence in appeal — When appellate Court 
will not interfere even if wrongly admitted. 

An appellate Court can admit additional 
evidence whore such is necessary for a proper 
judgment. 'Any other subSvantial cause' is * 
not a cause ejusdem generis with those enumerat- 
ed in the previous part of O. XLI, r. 27, Civ, 
Pro. Code (1908) : 

An appellate Court wjll not interfere with 
the decision of a subordinate Court even where 
a document is wrongly admitted, unless it is 
satisfied that the decision is wrong on the 
merits and unless farther the improper admis- 
sion has resulted in a wrong decision on the 
merits. Peddibotla Kameawaramma Y. 
Bezwada Ghelapathi, (l£kl4) M.W.N. 864. 
BadASIVA IYER and NAPIER, JJ. 

(458) 0, XLI, r. Limitation^ Act, irt, 120 
— Suit, when right to sue accrued^Deeree 
on cross-objection oj plaintiff. 

The plaintiff sued P.K. and B for recovery 
of certain nu)uey. The suit was dismissed 
against P, but decreed against R. On appeal 
of R, the plaintiff filed cross objections that be 
was entitled to decree against Palso. B’s appeal 
was accepted, but tfie Court held that, the 
plaintiff having omitted to file appeal against 
P, no decree could be passed against P and that 
claim against him in any case was barred by 
limitation under Art. 120 of the Limitation 
Aot, for the oaase o| action arose in IdOlt when 
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wood was putohased by P or supplied to bim. 
It appeared that the plaintifl was foioed to pay 
back the money to B, in 1903»whioh gave him 
right to recover it from F. ^ 

, Heldf that, ^ under O. XLI, r. 33,^ decree 
could be passW against P, though no appeal 
was filed against him. • . 

Held, also, that the cause of action arose in 
1908, and the suit was consequently not barred. 
Ranglal Maly. Pheru, 93 P.L.B. 19U==37 
P.W.R. 1914 = 23 Ind. Cas. 410. 

^ SOOTT-SMITH, J. 

«(459) O, XLI, r. 33 — Appellate Court's power 
to vary decree in favour of party not appeaU 
ing. 

In a mortgage suit, the plaintiff got a decree 
subject to his paying a certain amount due to a 
prior mortgagee. The plaintiff accepted the 
deoisftn and did not app^l, but on defendant’s 
appeal the appellate Court found that a smaller 
sum was due to the prior mortgagee : 

Held, that, as the plaintiff had not appealed 
against the decree, the appellate Court could 
not reduce the amount due under the prior 
mortgage. Pitam v. 0aya Prashad, 23 Ind. 
Gas. 886. 

Richards, c.j., and Banerji, j. 

(460) 0. XLIi r. 33— CoMrf’a power — Inter- 
ferencct extent of-^Dinpretion, 

The words of r. 33 of 0. XLI of the Code 
are widely expressed, but they must be applied 
with discretion. No hard and fast rule can be 
laid down, but ordinarily the power contained 
in the rule should be limited to those cases 
where, as the result of the appellate Court’s 
• interference with the decree in favour of the 
appellant, further interference is required in 
order to adjust the rights of the parties in 
accordance with justice, equity and good 
conscience. 

In a suit for possessibn the first Court grant- 
ed the plaintiff a decree for possession against 
defendant No. 6 and directed payment of salami 
by defendants Nos. 1 to 5. The plaintiff 
appealed with the result that the appellate 
Court, BO far from modifying the decree of the 
first Court in bis favojir, deprived bim of what 
had been awarded to him, though no cross- 
appeal or cross* objection had been filed by any 
of the d*efend|nts : 

Heldt that the proper order for the lower 
appellate Court to have made would have been 
to dismiss the appeal, and that the decree 
actually made was beyond the legitimate scope 
of r. 83. Oanga Dhar Maradi y. Banabashi 
Padihari, 24 Ind. Cas. 208. 

JENKINS, C.J. and N.R. Ohatterjeb, j, 

(461) 0. XLI, r. 33— Potocr of an appellate 
Court — No memo of objection necessary, 

Imbtohonnl Hatr v. Navayana Nambodri, 

(19J.81 M.W.N. 1024 « 21 tnd. Gas. 767. See 
Fltial Part, 1918. Ool. 4U. 


GIv. Pro. Code (1908)— {Con^ntMdlt ^ 

(461-a} O. XLI, r. 33. S«e Nob. 1§3, 327, 
supra, 

(461-6) 0. XLII, r. 1. See No. 452, supra, 

(461.C) 0. XLIII (m). See No. 134, supra, 

(461.d) O. XLIII, r. 1 (e). See No. 360. supra, 

(46M 0. XLIII, r. 1 (m). See No. 136, supra. 

(461-/) O. XLIII. r. 1 (o). See No. 162, supra, 

aei-g) 0. XLIII. r. 1 (s). See No. 436. s^a, 

(^6l-h) O. XLIII, r. 1«). See No. 446, supra. 

(461.i) 0. XLIII, r. 1 (u). See Nos. 162, 451. 
supra. 

(461-7) 0. 43, r. 1, cl. (w). See No. 167, supra, 

(462) O. XLIII, r. 1 (if;), 0, XLVII. r. 7— 
Order granting review of judgment — Appeal, 

0, XLVII, r. 7, Civ, Pro. Code, provides that 
an order rejecting an application for review 
shall not be appealable, but that an order grant- 
ing such application nq^y be objected to on 
certain grounds specified in r. 7 of the order. 

O. XLIII, r. 1 iw) must be read with, and 
subject to, r. 7 of O. XLVII. Harl Gharan 
Saha y. Baran Khan, 41 C. 746. 

CARNDUFF and RICHARDSON, JJ. 

References Mis. A. No.: 341 of 1909 ; 0. 
Rule No. 123 of 1913; Mis. A. No. 188 of 1912, R, 

(462.a) 0. XLIII, r. 10 (a). See No. 168, 
supra, 

(462-6) O. XLV, r. 16. See No. 65, supra, 

(463) 0, XLVI, r, l-^Eeference — Duty of 
Subordinate Courts — Judgment of Privy Coun- 
cil — Practice — Interest — Interest Act (XXXII 
of 1839). O.T. Flllingham y. Captaln O. L. 
Dunn, 266 P.L.R. 1913 = 20 Ind. Gas. 194 = 8 
P.R. 1914. See Final Part, 1913, Ool. 413. 

(464) 0, XLVII, r. 1 — Suit dismissed for 
want of notice required by law and on the 
merits — Maintainability of review applica- 
tion-- Discovery of new evidence affecting 
the decision on the merits. 

The provisions of O. XLVII, r. 1, contemplate 
grounds which would alter or cancel the origi- 
nal decree. 

Where a suit was dismissed on two grounds, 

(1) that notice given by the plaintiff under the 
Court of Wards’ Act was defective ; and 

(2) that the plaintiff was illegitimate, and an 
application was made for review of judgment on 
the ground of discovery of new and important 
evidence on the question of illegitimacy, heldt 
that that application could not he entertained, 
inasmuch as the decision on the question of 
legitimacy on the reception of new evidence 
would not modify or set aside th'e original 
decree.^ Hahabir Prasad v. The Colleeioi^of 
Allahabad, 12 A.LJ. 382 = 36 A. 277 = 23 Ind. 
Oae, 514. 

RAPIQ andVlGOOT, 33, 

(466) O. XLVII, r. 1—Beviem—Afpuil— 
JitrisdieHon to hear rovieto applieeMm,not 
tahen away by prestfaiatton of appeai, 
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W^ere an applioation for review hae been 
presented by a party and a rule nisi granted by 
the Court, the jurisdiction of the Court to hear 
the review application is not taken away if an 
appeal is afterwards presented from tbe decree 
under review. Narayan Purshottam Qargote 
y. Laxmlbai Datto Bhagvan, 16 Bom. L.B. 
X89«»28 Ind. Cas. 513 » 38 £. 416. 

HBATON and SHAH, JJ. 

'eference 32 M. 416, jP, ^ 

^ (466) 0. XLVIl, r. 1, Review ^Grounds for 
•^Appeal badly drafted or badly argued by 
cotmsel—No ground for review. Huesaina y. 
Bahlb Hup, 208 P.W.B. 1913=197 P.L.R. 
1914»103 P.L.R. 1914 = 22 Ind. Cas. 785. See 
Final Part, 1913, Col. 414, 

(466.a) 0. XLVIl, r, 1. See Nos. 173, 444, 
supra. 

(467) 0. XLVIl, r. 2^-^ Jurisdiction^ Applica^ 
tion for review xntertained by Judge who 
passed decree but disposed of by his successor 
— Grounds for review. 

An application for review was made before a 
Small Cause Court Judge who had passed tbe 
decree complained of. Subsequently the Judge 
was transferred : 

Held, that his successor had jurisdiction to 
dispose of the application according to law. 

It is not the intention of the Legislature 
that the provisions of the Code of Civil Proce- 
dure dealing with applications foe review 
should be made use of by a litigant who has 
mismanaged his case, in order to secure a re- 
hearing of the case on the same materials. 
Oita Bam y. East Indian Railway, 23 Ind. 
Gas. 894. 

PIGGOTT, J. 

(467-a) 0. XLVIl, r. 2. See No. 80, supra, 

(467-5) O. XLVIl. r. 4. See No. 157, 

supra. 

(467-c) 0. XLVIl. r. 7. See Nos. 167, 462, 
supra* 

(468) 0. XLVIl, r. 7 and 8. 116— ippcai— 
Review, grant of — Jurisdiction-* Application 
for rev lew '--Insufflcient stamp — Court hear- 
ing insuffieienily stamped application for 
review, if acts without jurisdiction. 

An appeal lies under 0. XLVIl, r. 7, against 
an order by which the Court below has allowed 
an application for a review of judgment and 
directed an appeal to be restored to its file (a). 

It cannot be said that a Court has no juris- 
diction to bear an applioaiion for review be- 
cause it Is insufiioiently stamped. Snrendra 
Bath X^alokdar y. Sitanath Das Ovpta, 21 
. Ind. Oas. 943. 

OAENDUFF and BIOHABDSOH, JJ. * 

Bs/er«ncs:— (a) 22 0. 784, P, 

(469) RcA. n» rr. 8, Sand 16— Ar5itrafioii-= 

' ^ « Order of ref mnu asUhorising arbUrator id 

pfotoni Hm mads consent of fortios-^ 
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CiY. Pro. Code (1908)— (Continue^. 

Arbitrator extending time after the period 
originally fixed by Court had expired'*-- 
Arbitrator after such time, if functus ofdoio 
r Award submitted within such extended 
ume, if must 5e set aside — Arbitrator's 
interest m subject-matter ih suit, when iti- 
significant and unknown to him, it would 
ikvaliddte awards 

Where an order of referenoe to an arbitrator 
under Scb. II of the Code of 1908 fixed three 
months’ time for the submission of the award 
to Court and also empowered the arbitrator to 
extend the time for such submission from^me 
to time by endorsement in the office oopy of 
the order : 

Held, that when fthe Court had made the 
order by oonsent of the parties, there oould be 
no objection to the functions of the Court with 
regard to the enlargement of time being delegat- 
ed to the arbitrator if the parties so desired. 

But tbe arbitrator oan only extend the time 
in such cases, before the time originally fixed 
for making the award had expired. If he did 
not do BO, he was by reason of efiluxion of 
time functus officio and had no further jurisdic- 
tion in the matter. As in this ease the arbitra- 
tor had extended the time after the three 
months originally fixed by Court had expired, 
the award must be set aside, although it was 
submitted within the time so extended by the 
arbitrator. 

If an arbitrator, unknown to one of the 
parties, has personal interest in tbe subject- 
matter of the award, it would be improper that 
he should aot as arbitrator. If, however, his 
interest is insignificant and unknown to him- 
self so,. that it is impossible that it oould have 
infiuenced his award in any way, the Court 
would not be disposed to set aside the award. 
Oo operative Hlnduetan Bank, Ltd. v. Bhola 
Hath Bopooah, 19 O.W.N. 165. 

Chitty, j. 

• 

(470) Sch,ll, paraA, sub cl. (1); parab,cl. (5), 
5m5 cl. (ii) — Arbitration — Arbitrator — 
Non- submission of award within time fixed 
by Courts Neglect or refusal— Appointment 
of second arbitrator without discharging 
first— Validity of r^erence— Agreement by 
parties to he houndrby opinion of majority 
— Omission of Court to record that fact, 
effect of— Invalidity of refe/rencs^to arbi- 
tration^ 

Where an arbitrator does not submit his 
award within the time fixed foe filing it, his 
authority to^ submit the award lapses and it 
may be held that be has refused or neglected 
to aot within the meaning of Sch. II, para. 5, 
cl. (b), Bub-ol. (ii) of the Civ. Pro. Code. 

Therefore, if another arbitrator is appointed 
without formally discharging the first arbi- 
trator, the Validity of the award of the second 
arbitrator cannot be questioned ou the gtouiid 
that the arbitrator wee appointed without 
jurlsdictiou, ^ 
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Where the parties have agreed to be bound 
by the opimoQ of the majority of arbitrators, 
the omission of the Court toi record the faot 
in the order of reference does not invalidate 
the reference to arbitration. Narendra Jlath 
0ey y. Brojeawari Daal, 23 Ind. Oas. 842. 
MOOKERJI and BEACHOBOFGJ, JJ. 

References 4 W.R. 4 ; 14 W.R. 160’; 8 A. 
64«A.W.N. (1886) 82 ; 7 M. 174, D. 

(470-a) Soh, II, para. 5, cl. (b) sub^cl. ii. See 
No. 470, supra, • 

{4g0-b) Soh. II, cl. 6. See Nos. 214 Sc 469, 
supra, 

(l70*c) Soh. II, para. 14. See No. 155, supra, 

(471) 8ch, II, paras, 14, 15, 20, 21--Award 
•^Private arbitration — Arbitrators deter- 
mining matters not referred to them, 

Held^ that a private award determining 
matters not referred to arbitration cannot be 
filed in Court, and no decree can be based 
thereon even if these matters are separable 
from the rest of the award (a). 

Held, also, that, in proceedings under paras. 
20 and 21 of Sch. II of Act Y of 1908, the only 
points for consideration are : 

(1) Whether or not the matter has been re- 
ferred to arbitrationt (2) Whether or not an 
award has been made. (3) Whether or not any 
ground such as is mentioned nr referred to in 
para. 14 or 15 is proved. Lala Dhonpat Rai 
y. KhanDeyi, 11 P.W.R. 1914 = 31 P.L.R. 
1914 = 30 P.R. 1914 = 23 Ind. Gas. 422. 
JOHNSTONE and BEADON, JJ. 

References:— ia) 84 P.R. 1907 = 123 P.W.R. 
1907; 27 A. 526; 29 M. 303, F. ; 16 O.L.J. 
HO. D, 

(471-a) Soh. II, para. 15. See Nos. 202, 214, 
398, 469, 471, supra, 

(471-b) Soh. II, para. 16. See No. 398, supra, 

(472) Sch, II, para, 16, 5, 116— Award- 
Judgment in accordance therewith — Decree 
thereon — No appeal— No revision— High CourVs 
powers Under 8 > 116, Civ, Pro, Code— No formal 
application necessary, Batoha Sahib v. Abdul 
Gunny. 14 M.L.T. 314 = 26 M.L.J 607 = 21 
Ind. Cas. 308= (1914) M.W.N. 142. See Final 
Part, 1913, Col. 418. 

(473) Scfe. JI, cl, 17— Application to file 
agreement to refer to arbitration — Land to 
be partitioned— Matter not cognizable by 
Civil Court— Agreement not to be accepted in 
part, 

A applied, under o1. 17 of the second Schedule 
to the Civ. Pro. Code, that an agreement for 
reference to arbitration between himself and 
certain other parties miglAi be filed in Court, 
and that the agricultural land and certain 
cattle, belonging to the parties to the agree- 
ment, which related to the said land, be parti- 
tioned between the parties through the arbi- 
trators, , 


Oiy. Pro. Code (1908) ^Continued), 

Held, (1) that the Civil Court had no juris- 
diction to entertain the application as it related 
to the partition of agrioultural land, within 
the meaning, and for the purposes, of S. 158 
f2), ols. (17) and (18) of the Punjab Land 
Revenue Act, 1887 ; 

(2) that the agreement oould not be accepted 
in part, t.s., as to the division of the cattle, 
Fazl Din y. Shah Nawaa, 46 P.L.R. 19liil 
55 P.W.R. 1914 = 22 Ind. Oas. 881. W 

Rattigan, j. # 

References:— (a) 6 P.R. 1888, F.;60 P.R. 
1893; 19 P.R. 1892 ; 16 Ind. Oas. 762 = 261 
P.W.R. 1912 = 247 P.L R. 1912, D, 

(473-a) Soh. II, r. 17. See No. 388, supra, 

(474) Sch, II, els. 17, 18, 19, 20— Applica- 
tion under cl, 20 — Award defective — 
Abandonment by agreement of parties— 
Joint application for reference by Court to 
new arbitrators — Reference by Court- 
Award— Decree— Application of els, 17 to 
19— Appeal, 

In proceedings under cl. 20 of the seoond 
Schedule of the Code of Civil Procedure, it was 
found that the document purporting to be an 
award was defective. Upon this the parties, 
having agreed to abandon the reference to the 
original arbitrators, made a joint application 
to the Court appointing certain other arbitra- 
tors and praying that the Court would direct 
these new arbitrators to file an award, and 
would appoint an umpire in the event of the 
arbitrators being unable to agree. The Court 
then referred the matter to the new arbitrators, 
who delivered their award within time. The 
Court, after hearing and disposing of the 
objeotioDS to this award, passed a decree in 
accordance with the award : 

Held, (1) that the award was made on an 
order of reference by the Court on an agreement 
by the parties to refer to arbitration : 

(2) that ols. 17 to 19 of the seoond Schedule 
to the Code applied ; and that no appeal lay 
from the decree (a). Wall Mohammad y, 
Bahawal Baksh. 14 P L.R. 1914 = 20 P.W. 
R. 1914 = 21 Ind. Oas. 925 = 28 P.R. 1914. 

Reid, c.J., and Beadon, j. 

References: — (a) 16 Ind. Oas. 996 = 9 P.R, 
1913 = 248 P.L.R. 1913, R, 


(476) 8eh, II, 8. IB— Appointment of arbitra- 
tor — Award as to part only of matter reft^red— 
Arbitrators signing award on different dates— 
Effect— 8s, 7, 107, Contract Act — Proposal- 
Acceptance- Re sale of goods on breach — Default 
of settler— Right to damages for loss on re-sale — 
Presumption as to place of performance of Con- 
tract-Defendant responsible for litigation— 
Costs, Bhagwan Dass y. Sbiy Dial, 92 B.R. 
1913 = 109 P.L.R. 1914 = 22 Ind, Cas. 811. See 
FinUl Part, 1913, Col 420. 

(i75-a) Soh. lI*ol. 18. See No. 474, supra- 
(476) Sch, n, els, 18 and 22— Agreement to 
refer to arbitration— Suit filed notwitjh 
standing^Prgeedur^, 
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Civ. firo . Code (1906)-- (Concltcd^d) . 

\V^efe a plttintid; who had agreed to refer to 
arbitration a dispute between himself and the 
defendants, brought a suit against the latter in 
respeot of that dispute, the plaintiff’s suit 
should not be dismissed altogether, but the 
Oourt should allow the defendant reasonable 
opportunity for enforcing the agreement and 
shp^d make an order staying the suit to enable 
take ■ necessary steps. In case no steps 
aiiPBRen it should proceed with the trial of the 

it in the ordinary manner. Shoo Babia v. 

lit Narain, 12 A.L.J. 757 = 24 Ind. Gas, 490. 
PlGGOTT, J. 

(477) 8ch* II, cU Id^Pending suit — Private 
reference to arbitration— -Stay of suit. 

After the institution of a suit, the plaintiff 
and one of the defendants entered into an 
agreement to submit the matters in difference 
between them to arbitration. The defendant 
then moved the Oonrt^to stay the suit. The 
lower Courts declined to do so. The defend- 
ant having applied to the High Court : 

Beldt dismissing the application, that the 
agreement did not fall under any of the clauses 
of the second Schedule of the Civ. Fro. Code, 
1906. Yyankatesh Mahadev v. Ramohandra 
Krishna, 16 Bom. L.R. 653 = 38 B. 687. 
Beaman and Hayward, 

(477-a) Sch. II, cl. 19. See No. 474, supra. 

(478) Soh. 11, para. 20 — Private arbitration— 
Award — Appeal— Jurisdiction. See AWARD, 
No. 4, 19 O.L.J. 260. 

(479) Sch. II, r. 20. See Nos, 164, 158, 471, 
474, supra. 

(460) Boh. II, para. 21, Bee Nos. 159, 471, 

supra, 

(461) Soh. II, para. 21, cl. (2). See No. 154, 

supra. 

(482) Soh. II, ol. 22. See No. 476, supra. 

Civil Rules of Practice (Madras). 

(1) Pleader’s fee in appeal from order under 
Bs. 244, 212, Civ, Pro. Code, 1882. See CiV. 
PRO, CODE (1908), No. 227, 24 Ind. Gas. 283. 

(2) B. 277 as amended — Pleader retained 
for a party — Pleader drafting ivriiten state- 
ment and net engaged for the subsequent 
stages of the suit — Whether entitled to appeal 
for the opposite side— Onus. 

A, a Fjrst Grade pleader, was attending to 
Government work in the Sub Judge’s Court at 
Oooanada and was engaged by the Government 
to defend a suit filed by B. He drafted a 
written statement and before anything was done, 
the suit was transferred to the file of the Sub- 
Judge of Bbjahmundry* When the suit was so 
trabs^rred, the Collector did not engagO A to 
appear before the Ba jahmundry Court, but en- 
gaged the Government pleader at Bajahmundry 
to appear for the Government, and A had 
nothing further to do with the case. Some 
time after the transfer of the suit to Eajah- 
muudry, A re«gned his Government Pleader- 
ship and P WAS appointed^ Subsequently the 


Civil Rules of Praetlee (M4djras)HConeldl.); 
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Subordinate Judge’s Oourt of Bajahmuudry was 
ordered to be held at Oooanada and the suit 
came back to Oooanada for trial before the Sub- 
Judge.f The Oolleotor engaged to defend the 
suit and no engagement was offered to A. The 
Vakil for the plaintiff died and ’B offered the* 
brief to A. A applied for permission under 
r. 277 ol the Civil Rules of Praotioe to appear for 
the plaintiff. 

HeZd, that, under the ciroumstauoes, r. 277 
clearly entitled A to appear for p. Apart from 
any question of permission, the proviso to r. 277 
threw the onus on the other side, becawse 
the engagement of another Pleader when the 
case came back to be tried at Oooanada raised 
the presumption that A’s services were not re- 
quired and that he was free to appear for the 
opposite side. Atohutavamayyav. SeoretaFy 
of State, 16 M.L.T. 349. 

Kumaraswami Sastry , j. • 

(3) Rule 277— Plea'der— Appearance for one 
side— Whether he can appear for the other side. 
See Pleader and Client, No. 2, (1914) M. 
W.N. 785. 

(4) Buie 279 (6) —Civil Rules of Practice- 
Meaning of “ realised.” See OlV. PRO, CODE 
(1882), No. 36. (1914) M.W.N. 309. 

Claim Petition. 

(1) Duty of Court in— Oourt not determining 
question of possesBion — Revision by High 
Court. See CiV. PRO. CODE (1908), No. 198, 
24 Ind. Gas. 62. 

^2) Claim disallowed— Order for joint posses- 
sion of claimant and decree-holder— Claimant 
not evicted- Claimant’s right to sue for sole 
possession. See OlV, PRO. CODE (1882), 
No. 44, (1314) M.W.N. 897. 

Co-heirs. 

(1) PossesBioD of a oo-heir whether adverse to 
other oo-heitB— Possession traceable to a lawful 
title is not adverse — H&du widow alienating 
property by gift to one of the presumptive 
reversioners — Validity — Alienation by donee — 
Suit by alienee from the other reversioners— 
Adverse possession when commences. See 
Adverse Possession, No. 16, i6M.L.T. 680. 

(2) Liability of co-heiis to contribute— Ex- 
penses incurred in litigation — Expenses of 
S/trad/i— Equitable set off— Time- barred debt, 
See Contribution, No. l, 2i Ind. Cas. 716. 

Collectors of Land Revenue Regulation. 

Bee BEG. XVI of 1827. 

CommlsBion. ^ 

Revision — Commission for examination of 
witnesses — Order refusing to issue No 
abuse of process* of Courts No wtateriol 
irregularity— Not opento revision— Charter 
Act, 3. 15, Otv. Pro. Cod, (1908), 3. 116. 

Where the lower Court refused to issue a 
oommifision for the examination of certain wit- 
nesses in a oassr where there was a possibility of 
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OommliBlon — (Concluded), 

tki oommission baiag returned before the hear* 
iug itself took place. 

Held that it cannot be said that, under S. 15 
of the Charter Act, nor S« 115, Civ. Pro.^Code, 
(1908), the refusal of the lower Court amounts 
to an abuse of 4ibe process of the Court or that 
it has acted with material irregularity in the 
exercise of its jurisdiotion. GhInnA A/las^aba- 
pathi Ooandan t. Sambandamurthi alias 
Kandgaivela Oounden, 15 M.L.T* 339^23 
Ind. Gas. 622* 

SbshagiriIybr, j. 

F>Bferencesi—9 M. 266, F,; 28 M. 28, D.; 21 
M4L.J. 889; 12 C.W.N. 678. B. 

Commiselon Agent. 

Bights and liabilities of. Ble CONTRACT 
ACT, No. 87. T L.B.R. 110. 

Commiesioner. 

(1) Application by one bf the parties to exa- 
mine Commissioner— Court when can refuse. 
See ACKNOWLEDGMENT, No. 1, 19 C.L.J. 87. 

(2) Partition suit— Whether Commissioner 
can execute order of Court directing parties to 
deposit his fees. See PARTITION. No. 1, 21 
Ind. Cas. 191. 

Companiei Act. 

See ACT VI OP 1882. 

See Act VII OF 1913. 

Company. 

(1) Company^ Refusal to register a transfer 
•^Power of Manager — Delegation of power 
by the Company — Articles of Association — 

, Application of. 

A refusal to register shares in the name of a 
transferee of those shares can only bo by a 
resolution of the Company in pursuance of the 
Articles of Association. Where the managing 
agent of the Comparhy refuses to register a 
transfer when the power to do so was not con- 
ferred upon him by the Company, held that 
there was no refusal by the Company to register 
the transfer. 

Articles of Association cannot apply to trans- 
fers which are made ^before their coming into 
operation. Bahadur Singh v, Shiam Sunder 
Tug, 12. A.L J. 629 » 36 A. 366 » 23 Ind, Cas. 
900. 

BIOHARDB, O.J.i and Banerjee, J, 

(2) Company-^Presentation of winding up 
petition to the Court-^ Resolution of the 
shareholders for voluntary winding up and 
appointing certain persons as liquidators — 
Order of Court directing compulsory wind- 
ing-up — Appeal — Liquidators appointed 
pendente lite not competent to appeal. 

Persona appointed as liquidators by a resolu- 
tion of the shareholders of a limited company, 
passed after the presentation to the Court of a 
wihdtng-'up petition by certain creditors of the 


Gompany— (Confsnfied)/ ^ 

company, have no locus sfoadi to presbnt an 
appeal against an order of Court directing a 
compulsory winding-up. Once that order was 
passed, the only persons competent to appeal 
therefrom were the Company itself of suoh 
shareholders or creditors as felt aggrieved by it. 
People’s Bank of India, Ltd. v. Narain Das, 
73 P.R. 1914*279 P.L.R. 1914. 

Kensington, o.j., and Rattigan,^^ 

(3) Ss, 482, ^B6---Penal Code'—MerchaiMtse 
Marks Act (IV of 1889), 8s. 5. l^PersoUk 
— Limited Company-^Liability of, to be 
convicted and punished^ Words “/te” and 
“ whoever,** meanings of— Mens rea — Inno- 
cence^ Proof -—Interpretation of Statutes^ 
Ambiguous language— Penal Act. 

A body corporate can be lawfully proseouted 
and on conviction punished for an offence under 
B. 482 or S. 486. Penal Code. 

The word “ he ” in Ss‘.’6 and 7 of the Indian 
Merchandise Marks Act includes ‘‘she*’ and “it.’* 

per Hartnoll, Offg CJ.— The word “who- 
ever” in 8s. 482 and 486, Penal Code, does not 
refer only to a definite individual or definite 
individuals and can apply to a corporate body. 

Where the language of a Statute is not clear 
to ascertain ^he real meaning the cause or 
necessity of the law being made should be 
considered. 

Every clause of a statute should be construed 
with reference to the context and the other 
clauses of the Act so far as possible, to make 
a consistent enactment of the whole Statute 
or series of statutes relating to the subjeot- 
matter. 

Under Ss. 482 and 486, Penal Code, the 
prosecution has not to prove the mens rea; and, 
as the burden of proving innocence is thrown on 
the accused under those sections, when once a 
prima facie case has been established, a limited 
Company, when accused, oan prove its innooenoe 
by the evidence of its agents or servants or 
otherwise as it thinks fit. 

Per Ormond, J.— The word “ whoever ” with 
whiob 8s. 482 and 486 begin means the same 
thing as “every person who” in S. 2 (2) of the 
English Merchandise Marks Act and shows that 
the provisions of the sections apply to persona 
generally. 

The scope of a penal section in an A*^t would 
(so far as the language is conoerned) be the same 
whether it began with the words “every persons 
who” or with the word “whoever,” unless the 
word “ person ” is defined so as as to have a 
more restrictive or a more extended meaning 
than it in fact has. Limited Companies are 
not excluded from the operation of Ss. 482 and 
48^, Penal Code, and there is nothing inherent 
in the nature of a Limited Company whioh 
would prevent it from proving its innocence 
either by showing that it acted without intent 
to defraud under S. 482, or under B. 486^ in 
any of the ways prescribed in that section. 
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Seena If. Haallt k Go. v. Llptons, Limited, 
16 Or. L.J. B37»aS Ind. Cas. 6S9«»7 Bur. L. 
T, 116. 

HAltTNOLL, OFPa. C.J., and ORMOND, J. 

jRtf^ereitces (1889) 24 Q.B.D. 90=*69 L.J. 
M.O. 18«62L.T. 73«38 W.R. 204«17 Oox. 
0. 0. 66»64 J.P. 436 ; (1898) 2 Q.B.D. 19»62 
J.:^39«67 L.J.Q.B. 601 «78 L.T. 668=^14 
396-46 W.R, 673 = 19 Cox. 0.0. 127 ; 
(liBlf 2 K.B. 1 = 71 L.J.K.B. 656=66 J^P. 
7il-87 L.T. 61*18T.L.R. 638 = 20 Cox. 0. 0. 
279, F. 

(4) Company ^Liquidation -^Security deposit 
by an employ bo of a Bank — Payment of 
interest on the deposit — Employee ranks as 
ordinary creditor in liquidation proceedings. 

The claimant, a Branch Manager of a Bank- 
ing Company, paid the sum of Rs. 4,500 to the 
Bank as security for t^e faithful discharge of 
his duties. The amount was entered in the 
Security Deposit Account of the Company and 
bore interest at six per cent. At the liquidation 
of the affairs of the Company, the claimant 
urged that he was entitled to recover the 
amount in full in preference to the creditors of 
the Bank as he had paid it to the Bank as an 
employee and not as a creditor : 

Held, that the claimant ranked* merely as an 
ordinary creditor of the Company, for he agreed 
that the Bank should receive and hold the 
money paying interest at six per cent, for its 
use, the money being repayable if not forfeited 
for losses occasioned through the claimant’s 
default upon his ceasing to be the Bank’s agant. 

In the case of a going Bank, the Bank is 
entitled to treat a security deposit as earmarked 
lor a particular purpose and refuse to deal with 
it for any other purpose. But in a liquidation 
of an insolvent Bank, the question is whether 
the security fund can be identified and 
followed by the giver, if the occasion for 
realizing the security has not arisen* If the 
money has, with the consent of the giver of the 
security, been received b; the Bank and mixed 
with its funds in consideration of an agreement 
to pay interest on it, the Bank is only a debtor 
and not a trustee. G. K. Malvankar y. The 
Credit Bank of India, Lid., 16 Bom. L.R* 733. 

BOOTT, O.J., and DA VAR, J. 

(6) Contpany^ Liquidation — Minor share- 
holder-^Iteceipt of dividends even after aU 
taining majority— Liability as contributory. 

The appellant purchased fifty shares of the 
respondent Banking Company in 1910. He was 
then a minor ; but he attained majority in 
Attest 1912. From the date of his puii|phase 
to JnOTember 1913, when the affairs of the 
Company were wound up by tbe Court, he bad 
regularly received dividends on bis shares. Id 
the liquidation proceedings he contended that 
he was not liable to be included in the list of 
contributories of the Compeuyi for he was, at 
the dateof thajpurohase of the shares, a uiiiior; 


Company— (Confln»eid). ■■-'■m. 

Held, negativing the contention, that inas* 
muoh as be had intentionally permitted the 
Company to believe him to be a shareholder 
and in that belief to pay him dividends on his 
sbares^inoe he attained majority, he was estop- 
ped by his conduct while a person sui juris* 
from denying as between himself and the Com- 
pany’s < represDntative that he was a share- 
holder. 

A registered holder of shares in a statutory 
Company is a person with a vested interest 
in property which may be bufdened with an 
obligation to pay calls in the future, ^e 
registered member cannot keep the interest and 
prevent the Company from having it and deal- 
ing with it as their own without being bound 
to bear the bu^hen attached to it. Fazulbhoy 
Jafferv. The Credit Bank of India, Ltd., 16 
Bom. L.R. 730. 

BOOTT, O.J.. and Davab, j. ^ 

(6) Company— SecretHry-^Managing Director^ 
powers of— Grant of permanent lease— 
Principal and agent— Act done by agent in 
course of enjoyment — Binding upon princi- 
pal — Presumption by third party that act of 
Managing Director is regular — Specific 
performance against Company — Discretion, 

The two Secretaries and the Managing 
Director of the defendant Company agreed to 
grant to the plaintiffs a permanent lease at a 
certain promium and rent. The premium was 
paid and the lease engrossed and stamped and 
tendered to the officers of the Company, but tbe 
Managing Director declined to execute the 
document because his act was not approved by 
the Directors. The plaintiffs sued the Company 
for specific performance ; 

Held, (11 that, although a Beoretary to a 
Joint Stock Company cannot ordinarily be 
treated as a general agent of the Company but 
is privia facie a person invested with authority 
to give efifeot to the decisions of the Directors, 
yet when the terms of agreement were 
approved by the Managing Director also, it be- 
came operative against tbe Company (a). 

(2) that the grant of a permanent lease 
would be dearly within tbe scope of the appar- 
ent authority of the Managing Director (6) ; 

(8) that every aot done 4>y an agent in the 
course of bis employment on behalf of the 
principal and within the apparent scope of his 
authority binds the principal, unless the agent 
is in fact unauthorized to do the particular aot 
and tbe person dealing with him has notice 
that in doing such aot he is exoeediog his 
authority ; ^ 

(4) that the plaintiffs were entitled to pre- 
sume that the Managing Direotor had acted 
regularly within the sc(^e of his authority and 
in tbe manner provided in tbe Articles of Asso- 
oiation (c). ^ 

As in this case there was in faot no agreement 
ma<ie by any person duly authorized to grant a 
permanent leaBe«oii behaU of the Oom|Niiiy'-^ 
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Although by reason of the position of the Man- 
aging Director the Company might not be free 
to repudiate and to obtain a oanoellation of the 
agreement entered into by him — and the 
Company never ratified or acquiesoed in the 
liot of the Managing Director bub repudiated 
it at the earliest possible opportunity, speoifio 
performance cannot be granted agaifiat the 
Company (d), Khulna Loan Company, Limited 
y. Jahlr Ooldar, 24 Ind. Caa. 209. 

Mookbrjbhj and Bbaohoroft, jj. 

Eeferences :^[a) 54 L.J.Q.Bt 428=53 L.T. 
243=49 J.P. 628; 18 Q.B.D. 815 = 66 L.J.Q. 
Bi. 462-67 L.T. 436-36 W.R. 640, B. 
(b) (1867)1 H.L. (So.) 146 ; (1894)2 Q.B. 40=63 
LJ.Q.B. 461 = 10 R. 280 ; (1893) 1 Q.B. 346 = 
6R. 143 = 67 L.T. 831 = 41 W.Et 222-66 J.P. 
839, B. (c) (1865) 6 H.L.C. 297 = 101 R R. 
163 = 24 L.J. Ch. 467 = 3 Eq. R. 605 = 3 W.R, 
423=440 Eng. Rep. 927 ; (1906) A.C. 196=76 
L.J, P.O. 33-94 L.T. 2'29»13 Manson 184; 
(1869) 4 Ch. App. 460 = 39 L.J. Ch. 27 = 20 L. 
T. 641 = 17 W.R. 689 ; (1896) 1 Oh. 629 = 64 L. 
J. Oh. 461 = 12 R. 183 = 72 L.T. 376 = 43 W.R, 
486=2 Manaon 223 ; (1901) 2 K.B. 314 = 70 L. 
J.K.B. 626=84 L.T. 847. B. (d) 2 Soh. and 
Lefroy 649 = 9 R.R. 98 ; 5 Ind. Caa. 286 = 14 0. 
W.N. 461 = 11 C.L.J. 346, BeL 

(7) Compani/ — Articles of Association --Power 
of Directors regarding allotment of shares^ 
Allotment by Secretary and treasurer — 
Validity — Directors » whether can delegate 
their power s--Accepia7ice of share certificate 
— Effect— Nature of contract made by the 
allotment— ‘Eight to rescind allotment on 
ground of fraud and misrepresentation— 
When to be exercised— Effect of delay. 

Allotment is a duty primarily falling on the 
direotors, and if directors have no power under 
the aitiolea to delegate this duty, then a purely 
ministerial officer such as the secretary could 
not allot. 

In oases where the j\idgment of the individual 
direotors is required lor the allotment by reason 
of apeoial features, they could not delegate (a), 

A person to whom shares have been irregular- 
ly allotted has the right to apply to have his 
name taken ofi the register, but this right 
oannot be allowed af Jer aooeptanoe of the share 
certificate. 

The contract made by allotment is a contract 
to issue shares, and when the shares have been 
issued and accepted, the title of the allottee 
becomes complete and he is in an entirely difier- 
ent position to that occupied by him' before 
allotment, 

Where u persoh has contracted to take shares 
in a ootiipaiiy and his name has been placed on 
the register, he must 'exercise his rights of 
repudiation with extreme promptness after the 
disco.very of fraud or misrepresentation for this 
reason i the presence of his name on the register 
may hnve Indnoed other persons to giye credit to 
tte oo^any or to lieodme mmkm 6f itib). ' 
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Company— (Coneludedi, , 

Lapse of time without rescinding will Wmish 
evidence of an intention to affirm the contract. 

As between two private persons, the right to 
rescind may actually be lost by the conduct of 
the person entitled to apply even within the 
period of the statute of limitation, and in the 
case of shareholders, want of promptitude in 
repudiating will, by reason of its far reaching 
ooDsequenoes, be always held fatal to, the o]y|||m. 

Ip this case, the Articles of AssooiatioiMid not 
in terms provide that the allotment shall be hy 
the directors, but they provided that the general 
management of the company shall be carried on, 
subject to the control and supervision of the 
direcLors, by the secretaries and treasurers, 
and that the directors may from time to time 
entrust and confer upon the secretaries and 
treasurers such of the powers exercisable under 
the articles by the direotors as they may think 
fit. The form of application for the Shares 
issued by the company also put forward the 
secretaries and treasurers, as the persons to 
whom applications are to be made, and not the 
directors. 

Held that the allotment by the secretaries 
and treasurers was regularly made and was 
valid. Posarala Sannyasi ¥. The Ountar 
Cotton, Jute and Paper Mills Company 
Limited, 16 M.L.T. 638. 

Sadasiva Iyer and Napier, jj. 

Beferences (a) 1 Ch. App. 661, B. (6) 21 
M. 42 ; (1869) 4 Eng. and Ir. App. 64 ; (1870) 
9 Eq. 263 ; (1896) A. 0. 278; (1891) 7 Ex. 26 ; 
(1881) 20 Oh. D, 13 ; (1883) 23 Oh. D. 418, B. 

(8) Contract with— Oonfiiot between terms of 
contract in ooirespondenoe and Company’s 
minutes — Effect — Right of heir to enforce 
terms of sale. See CONTRACT, No* 3, 18 
C.W.N. 1186. 

Compensation* 

Order granting compensation under S. 95, 
Civ. Pro. Code— Appeal— Second appeal* Bee 
Civ. PRO. CODE (1908), No, 131, 21 Ind. Gas* 
756. 

Composition Deed. 

Essential test of— Registration, See REGIS- 
TRATION ACT (1877), No. 7, 15 Bom. L.R. 236* 

Compounding Offence, 

Pro- note executed for oompoundinf^ a charge 
of grievous hurt — Legality* See GONTRAOT, 
No. 4. 37 M. 386. 

Compromise. 

(1) Compromise decree^-Pmalty jind forfS* 
l%re-^Power of Court, to relieve parties 
against thein» ^ ' 

^A compromise decree is subject (like a con- 
tract between the parties) to the exercise of the 
powers of a Court of Equity to relieve against 
forfeitures and penalties, just as if it were a con- 
tract thAi Contained the provisions in jreepeot 
of forfeitofo of penalty (a), 
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CoiiipvomUe--(Con<ift«€(;)« 

A ^isnal provision io a compromise decree 
can be relieved against, provided the judgment- 
debtor did not make loiliul default and provid- 
ed also that the defaulted obligation was per- 
formed within a reasonable time after the de- 
fault. 

Where the default was caused by reason of 
the death of the mother of .the judgment-debt- 
cgL held, it was not * wilful ’ and its oonse- 
q^QOes must be relieved against. 

The general presumption is that time is not 
intended to be of the essence of the contract. 
Ana Sheik Mohidin Tharagan v. Yadivala- 
glanambia PUlai, (1914) H.W.N. 9a»22Ind. 
Uas. 37. 

SADA8IVA lYBR and SPENCER, JJ. 

Heferences (a) 24 M. 266; 8 MJ.A. 239, F. 

(2) Construction — Matters between legatee 
and heirs settled,^ Heirs to pay money— 
Condition precedent — Equity, 

In accordance with a certain will, the plain- 
tiff was to stand possessed of the entire estate of 
the deceased, to make certain payments each 
year for charities et cetera t and to divide the sur- 
plus Of each year's income between the heirs of 
the deceased. The will led to litigation which 
resulted in a compromise, whereby the heirs got 
certain portions of the property and were to 
pay annually certain fixed sums out of its in- 
come towards the objects mentioned in the 
will. 

Held that the plaintiff was entitled to get 
from each of the heirs the sums that were pay- 
able under the compromise, but having got 
those sums he was bound to expend them upon 
the purposes mentioned in the will and was 
bound to give reasonable accounts to the defend- 
ants showing that he had so spent the money. 
The rendering of the account was not a con- 
dition precedent to the payment of the money. 
Zanulabdifi y, Zakir Husain, 12 A.L.J. 5l3. 
RICHARDS, C.J., and Baner^I, J. 

(8) Minor — Next frljnd — Guardian ad litem 
— Compronttse — Consent of Court— Negli- 
gence— Fraud — Decree based on compro- 
miae, when can be set aside— Ctv. Pro, 
Code (1908), 0. XXXII, r. 7. 

A compromise decree cannot be set aside 
until fraud or collusion on the part of the next 
friend ar gross negligence of the guardian ad 
Utem is established (a) . 

A compromise entered into with the consent 
of the Court cannot be set aside, unkss the 
nonsent was obtained by fraud or oonoealment 
of mateciHi facts (6). AJodhya Perihad v. 
Mahabir Pershad. 22 Inn. Oas, 923. ^ 

kANHAIYA LAD, A.J.G. 

Beferences :^{a) 7 Ind. Cas. 638»18 (XO. 
158 and 11 Ind, Urb. 106, R. (6) 6 0. 687 ; 27 
M, 877-14 M.Li. 169 ; 34 0. 70«11 C.W.N. 
178-6 O.L,a. 173-17 69-2 M.Ii.T. 

l6fr(P.O.), fi. 


Compromise— (Confinsied). 

(4) Bes judicata — Compromise— Not ’accepted 
by Court — Suit dismissed for want vf 
Succession Certificate-Second suit — Main^ 
tainability of. 

An oral compromise arrived at daring the 
pendency of a suit for sale upon a mortgage 
cannot supersede the mortgage, unless the Court 
accepts the Compromise and passes a decree in 
accordance therewith. Where a compromise is 
arrived at between the parties, but the Court 
does not accept it but dismisses the suit on the 
ground that Succession Certificate had not 
been filed, held^ that the dismissal is no to 
the maintenance of a second suit* Ram Ratan 
y. Bubhan, 12 A.L.J. 672=»24 Ind. Oas. 93.* 
BANBRJI, J. 

(5) Compromise decree challenged on the 
ground of absence of consent— Application 
for review dismissed — Fresh suit, if lies. 

Whore a party to ^ suit applied for review of 
a decree passed upon a compromise on the 
ground that 4ie had not consented to the com- 
promise, and failed ; 

That a suit to set as ide the decree on 
the same ground was not maintainable. Kailaih 
Chandra Poddar v. Gopal Chandra Poddar, 
18C.W.N. 1204. 

JENKINS, C.J., and WOODROFFE, J. 

References :— 2 Q.liJ. 608 = 10 O.W.N. 627, 
F. ; 10 C.L.J. 420 ; 13 C.W.N. 1197, D. 

(6) Decree in terms of compromise— Appeal — 
Second appeal— Decree itself not passed by 
consent of parties, but Court passing decree 
holding that there teas a consent — Appeal 
whether lies— Terms forming the considera- 
tion for adjustment of matters in dispute 
whether they form part of subject matter of* 
suit or not can be embodied in the decree — 
Ss. 96 (3), 104 (2), O. XXIII, r. 3, 
O. XLIII (w). Civ. Pro. Code (1908). 

Where a Subordinate Court passed a decree 
in accordance with a compromise agreement 
after recording it, an appeal lies to the District 
Judge against the Subordinate Court’s decree 
and a second appeal lies from the decree of the 
District Judge on appeal. 

Where the decree itself was not passed by the 
consent of the parties, biA the Court held that 
there was a consent of parties to the terms of a 
compromise agreement whioh was recorded, and 
it passed a decree in accordance therewith, not- 
withstanding the objection of one of the parties, 
an appeal lies from such a decree and S, 96 (3), 
Civ. Pro* Code) does not prohibit the appeal. 

Where a suft is adjusted by a compromise one 
of the terms of whioh is that the defendant 
should execute a sale-deed outside the Court, 
a decree can be passed in acoordanoe with such 
a term. 

All terms whioh form the consideratipn lor 
the adjustment of the matters in disptite in 
the suit, vrbether they fonn part of the iohjiot- 
mattet of or not, do beoem'^illA 
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Compvomige— (ConiSinutfd) , 

to tbe suit and oan be embodied in the decree 
(a), Ayyagari Yeerasallngam y. Kowuri 
Basavareddy, 16 M,L.T. 12&»27 M.L.J. 173. 

Sadasiva Iyer and Tyabji, jj. » 

« References : 7 “(a) 33 M. 102 ; 35 0. 837, F. 

(7) Civ. Pro. Code (1908), S. 96 (3), 
0. XLIII, r, 1 (m)-~ Compromise— Order to 
record compromise in decree— Appeal — 
Agent compromising without power to do so 
— Compromise not binding on principal — 
Minor— Complete surrender of minor's 
rights, whether for his benefit. 

!^coording to tbe strict ptovisiona of tbe law, 
wben a suit is oompromieed, the Court should 
first pass an order directing the oompromise to 
be recorded, and then pass a decree in accord- 
ance therewith. 

An order directing a oompromise to be record- 
ed does not cease to be such simply because it 
direc£*s at the same time a decree to be passed 
in accordance with the compromise. An appeal 
will lie from such an order under 0. XLIII, r. 1, 
cl. (m)y and S. 96 (3) is not applicable to the 
case. 

Where thepower-of-attorney did not authorize 
the agent to adjust a suit Vy compromise, any 
oompromise by the agent, being in excess of his 
authority, will not bind the principal and will 
be set aside by the appellate Court. 

A oompromise which completely surrenders a 
minor’s rights cannot possibly be for tbe 
minor’s benefit and cannot bind him. Maham- 
mad Rashid v. Rahmatullah, 212P.L.R. 1914 
= 134 P.W.R. 1914 = 24 Ind. Cas. 630 = 96 P. 
R, 1914. . 

RATTIGAN and SHADI LAL, jj. 

(8) Compromise evidencing release by a co^par- 
cener of his tights in family property— Ad- 
missibility in evidence without registration. 

Where a compromise evidences an actually 
efieoted release by a co-parcener of his rights in 
the family property, it is admissible in evidence 
without registration,* to prove the release. 
Sellappa Koundan v. Gurumoorti, 27 M.L.J. 
396. 

Miller and Sankaran Nair, jj. 

References :-20 A. 171 (P.C.), F.; 33 M, 102; 
36 M. 46, R. 

(9) Compromise — Forty present but not sign- 
ing it— When minor cannot repudiate it — 
civ. Pro. Code (1908), O. XXXII, r. 7. 

Held, that a person, who is a party to a suit 
and who is present in Court at the time of com- 
promising it, but does not object to its terms, 
is bound by the compromise, although be has 
net actually signed it, particularly where he 
also gets some benefit thereunder. 

Held^ also, that, on attaining majority, a 
minor is inoompetent totepudiatea compromise 
made by his next friend or guardian in a suit if 
it was made for his benefit and with the sanc- 
tion of the Court, Amir y. Faqira, 139 P.W. 
R. 1914 = 242 P.L.B. 1914. 

JOHNSTONE and RattiGAN, JJ. 

28 


Compromise -^(Contimed). ^ 

(10) HinduLaw - Compromise— Consideration 
— Parties in doubt about their rights-^ 
Minor son bound by compromise of father. 

The minor sons of a Hindu father are bound 
by a 6ona fide oompromise of a doubtful claim 
entered into by their father as manager of the 
joint family (a). 

Where a Hindu lady claims to maintenance 
from her husband’s family, and her brother 
(mi\intaining the lady) agrees to forego her right 
in consideration of her husband’s relations 
giving up their rights to a share in a village for 
themselves, there is a good ooneideration for 
supporting the compromise even if the lady her- 
self was not a party to the compromise. 

Where the rights assorted on one side and 
denied on the other were fairly oonsidfred, and 
a compromise was entered into, that compro- 
mise should not be disturbed even if one of the 
parties was under a miLU.pprehension as to bis 
rights (b). Yenktaglri NayanI Yaru y. K. J. 
Subbavayalu Nayani Yaru, 24 Ind. Cas. 491. 
Wallis and Sadasiva Iyer, jj. 

(o.) 27 A. 203 = 2 A.L.J. 720 = 
A.W.N. (1904) 244 ; 4 Ind. Cas. 954 = 106 P.W. 
R. 1909 = 139 P.L.R. 1909 ; 7 Ind. Cas. 134 = 
12 Bom. L.R. 621 ; 1 Ind. Cas. 573 = 9 C.L.J. 
19 ; 12 C.W.l^. 687 ; 11 M.L J. 70 ; 10 Ind. 
Cas. 477 = 15 C.W.N. 545 = 8 A.L.J. 662 = 13 0. 
L.J. 676 = 13 Bom. L.R. 427 = 10 M.L.T. 25 = 
(1911) M.W.N 432 = 21 M.L.J. 645 = 38 I.A. 87 
= 33 A. 350 (P.C.) ; 10 Ind. Cas. 221 = 9 M.L. 
T. 498 = (1911) M.W.N. 145; 14 Ind. Cas. 
= 295 (1912) M.W.N. 532 ; 20 Ind. Cas. 44 = 35 
A. 428 = 11 A L.J. 645, F. (b) 18 M.L.J. 469 = 
31 M. 474, F. 

(11) Compromise — Suit on pro-note — Suit for 
cancellation of the pro- Jiote in aiiother Court'— 
Agreement to abide by decree in latter Court — 
No bar to the suit — No adjustment — Nahire of 
adjustment - Right of Court to decide suit— Not 
to be mievfered with— Exceptions. Raja of 
YeDkatagIri v. Yemuru Chinta Reddi, 11 M. 
L.T. 209 = a912) M.W.N. 393 = 16 Ind. Cas. 
378 = 22 M.L.J. 447 = 37 M. 408. See Final 
Part. 1912, Col. 398. 

(12) Compromise-deed — Consideration — With- 
drawal of proceedings to file submission to arbi- 
tration — Civ. Pro. Cede (1682), 8. 523 — 
Registration— Deed of compromise containing 
provision for execution of future document— 
Registration Act, 1908, Ss. 17, 49. HurliDhar 
Y. Goblod Ram, 306 P.L.R. 1913 = 20 Ind. Cas. 
817 = 205 P.W.R. 1913 = 20 P.R. 1914. See 
Final Part, 1913, Col. 423. 

(13) Compromise of bona fide claim based on 
void (\greement, whether valid — Onus to s.how 
invalidity — Contract Act, S. 27—Agreenientnot 
to^ supply coolies in consideration of memthly pay- 
riient by rival coolie supplier — Restraint of trade. 
P. P. XhangaYelu Chetty y. P. Mukunda 
Naidu, 14 M.L.T. 491 = 21 Ind. Cas. 768 = 
(1914) M.W.N. 108. See Final Part, 1913, 
Col. 423, 
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(Continued). 

(li)*Co7npromise — Questum as to factnm of — 
Finding of Court--~‘Conchmve in second appeal 
— Civ.'Pro, Code (1908), 0. XXI, r. ^l-^Certifl- 
cate of adjustment of decree-^ To be filed in Court 
whose duty it is to execute the decree — Filing in 
appellate Court — Not svfficicnt — Decree granting 
possession of immoveable property — Filing of cer- 
tificate of satisfaction-' Not necessary-- Decree 
directing execution on furnishing security — No 
security given — Family Karar or compromise — 
Possession under ••^Invalidity of — Fraud ypon 
Court Kelu Nair v. Meenakshi, 25 M.LJ. 
586 = 14 M.L T. 574-21 Ind. Cas. 639. See 
B'inal Part, 1913, Col. 424. 

(16) Compromise as to nature of tenancy — 
Binding effect. See ACT II OF 1901 (AGRA 
Tenancy), No. lO. 21 Ind. Cas. 124, 

(16) Petition of compromise filed in mutation 

proceedings — Estoppel. See ACT III OP 1901 
(u. P. Land Revenue), No. 12, 23 lud. Cas. 
965. * 

(17) Question whether a compromise decree 
is against S. 375, Civ. Pro. Code, and is errone- 
ous, to be raised in appeal and not in execution 
—Decree passed without jurisdiction — Question 
not to be raised in execution proceedings. See 
CIV. PRO. CODE (1882), No. 60, 15 M.L.T. 
415. 

(18) Terms of liasinama -Yatlidity of terms 
not impeachable in execution proceedings. See 
CIV, PRO. CODE (1908), No. 385, 15 M.L.T. 
206. 

(19) Application for mutation proceedings — 
Compromise by guardian without Court’s per- 
mission — Registration whether necessary — 
Family settlement — Transfer of property v/orth 
overRs. 100 — Registration — Terms of the com- 
promise whether can be varied or altered. See 
CIV. PRO. CODE (1908), No. 395, 12 A.L J. 
998. 

(20) Suit to remove mutwali of mosque — 
Compromise by which plaintiS agrees to 
withdraw suit for consideration whether lawful 
— Compromise if may be recorded before ques- 
tion whether endow»^ent public or private 
decided. See CiV. PRO. CODE (1908), No. 125, 
18 C.W.N. 1264. 

(21) Compromise — Authority of pleader to 
enter into — Form of vakalat. See ClV. FRO. 
CODE (1908), No. 387. 8 S.L.R, 91, 

(22) Compromise petition purporting to be by 

all the (^fendants filed by those actually pre- 
sent in Court— Deoaee passed on such compro- 
mise petition — Subsequent repudiation by 
defendants not present at filing of petition — 
Jurisdiction to set aside decree as ex parte. 
See CiV. ?RO. CODE (1908), No. 290, 19 C.W. 
N, 118. ^ 

Document executed in pursuance of com- 
promise of suit — Whether has the binding 
force of decree— Agreement of compromise riot 
registered — Right pf parties to rely on terms 
which have not passed into decree or order of 
Court. See HINDU LAW (MAINTENANCE), 
No.*6, 27 M.L.J. 666. 


I Compromise— (Concluded). 

(24) Dispute between daughters of a deceased 
Hindu and widow of his alleged adopted son— 
Settlement of dispute by compromise — Widow 
who i| party if thereby alienates 3 property in 
excess of her powers. See HINDU LAW 
(WIDOW), No. 11, 18 C.W.N. 9S9. 

(25) , Petition for compromise— Pleading — 
Registration. See REGISTRATION ACT (1908), 
No. 3, 22 Ind. Cas. 35. 

(26) Agreement relating to matters not m 
dispute — Agreement not registered, whether 
admissible as to those matters— Matters not 
embodied in decree. See REGISTRATION ffcT 
(1908), No. 8, 22 Ind. Cas. 687. 

(27) Alienation of religious office — Validity- 
Suit in respect of such office — Compromise- 
Validity — Plain tiff representing the public — 
Compromise by such plaintiff whether binding 
on the public. See RELIGIOUS OFFICES, 
No. 1, 26 M.LJ. 315, 

(28) Decree based upon compromise— How 
far operates as res judicata. See RES JUDICATA, 
No. 13, 12 A.L.J. 1011. 

Conciliation System. 

(1) Termination of the system by Govern- 
ment — Time taken up in conciliation — Exclu- 
sion of time — Excuse of delay. See LIMITA- 
TION, No. 6, 16 Bom. L.R, 441. 

(2) Time taken up in obtaining conciliator’s 
certificate — Conciliation system abolished after 
grant of certificate and before date of suit — 
Exclusion of time. See LIMITATION, No. 6, 
16 Bom. L.R, 444. 

Confiscation. 

Effect of confiscation on custom of pre-emp- 
tion. See PRE EMPTION, No. 16, 12 A L.J. * 
725. 

Consent Decree. 

Consent decree — Payment by instalments — 
Penalty clause on * failure to pay two in- 
stahnenis — The claim cannot he relieved 
agamst by the Court but be varied only by 
consent, 

A consent decree provided for payment of the 
sum found due in certain fixed instalments. 
It was also provided that,«on failure to pay two 
instalments, the plaintiff was at liberty to 
recover possession of certain lands. A •default 
iiaving occurred iu payment, the plaintiff 
applied to recover possession. The lower Courts 
declined to assist the plaintiff in enforcing the 
penalty clause. The plaintifi having appealed : 

Held, that fhere having been a default in the 
payment of instalments as provided in the^ 
decree, the plaintiff was entitled to take posses- 
sion of the property. , 

A consent decree can only be varied by con- 
sent. 

The ratio in Krishnabai v. Hari (a) and 
Balambhat v. Vinayak (6) is inapplicable where 
the relation ot landlord and tenant is not 
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Consent Decree— 

created by the decree. Lachlram Da^daram 
Marwadi v. Jana Yesu Mang, 16 Bom. L. R. 

668 . 

SCOTT, O.J., and BEAMAN, .1. ^ 

• Beferences v— (a) 8 Bom. L.R. 843 = 31 B. 15. 

(6) 13 Bom. L.R. 154 = 35 B. 239, D. 

Consequential Relief. 

Meaning of the expression— Consequential 
relief not warranted by averments in plaint— 
Nature of suit. * See CourtT PEES ACT, No. 5, 
24 Ind. Gas. 316. 

Consideration. 

(1) Promissory note — More than one executant 
— Consideration received by some-^Consider' 
ation for all, Sornalinga Mudali v. Paohi 
Naicken, 14 M.L.T. 559 = (1914) M.W.N. 27 = 
26 M.L.J. 113 = 22 Ind.Caa, 1. See Final Part, 
I9l3j Col. 427. 

(2) Hundi — Endorsee -of payees— Presump- 
tion of holder in due course — Want of consider- 
ation between p.ayee and the drawer — Efiect. 
Soe ACT XXVI OF 1881 (NEC. INSTRUMENTS), 
No. 2, 16 Bom. L.R. 743. 

(3) Pro-note payable to ‘ so and so or order 
or bearer’ — Pro, note void — Suit on original con- 
sideration, See Act 111 OF 1905 (PAPER 
CURRENCY), No. 1, U.B.H. (1914), 1st Qr,, 
p. 13. 

(4) Agreements to stifle prosecution in re- 
spect of offence of a public nature — Validity 
— Compromise in respect of ofianoes of a public 
nature but involviug civil liability to au injured 
party— Validity, See AGREEMENT. No. i, 17 
0.0. 213. ' 

(5) Plaiutif! not suing on mortgage for a long 
time — Presumption as to passing of. See 
AMENDMENT, No. 4, 12 A,L.J. 636. 

(6) Pro-note executed for compounding a 
charge of grievous hurt — Legality. See CON- 
TRACT, No. 4, 37 M. 385. 

(7) Agreement to forego portion of claim — 
Consideration not necessary — Efiect of S, 26, 
Madras Estates Land Act, upon the operation 
of the general law as to ooiisideratiun. See 
CONTRACT ACT, No. 49, 16 M.L.T, 184. 

(8) Concurrent finding as to receipt of consi- 
deration cannot be o^uestioned in second appeal. 
See Customs (Punjad-Alienation), No. 15, 
86 P.y.R. 1914. 

(9) Recital of amount of consideration and 
of receipt thereof in full — Oral evidence to vary 
the amount of consideration recited oan bo 
adduced by defendant in a suit for recovery of 
unpaid balance of oonsiderati^n. See EVI- 
DENCE Act, No. 57, 12 A.L.J. 969. 

(10) Recital in mortgage deed as to— Admis- 
sibility in evidence against transferee of mort- 
gagor— Finding based oh such recital — Second 
appeal. See EVIDENCE ACT, No. 12, 21 Ind. 
Cas. 841. 

(11) Barred debt whether sufficient consi- 

deration for a sale. Bee EVIDENCE ACT, 
No. 63, lua. Cas. 69, ■* * , 


OonBidepation— (Conc!u(2e(2). . 

i 

(12) Infant setting aside deed of guardian — 
Consideration— Major part satisfactorily proved 
— Presumption. See GUARDIAN AND MINOR, 
No. L (1914) M.W.N. 490. 

(13) Assignment of property subject to mort- 
gage — Non-payment of consideration for the 
assignment — Mortgagor whether can take 
advantage of non-payment. See HINDU LAW 
(JOINT Family), No. 9, (1914) M.W.N. 684. ; 

^4) Admission of execution of deed and 
receipt of consideration — Burden of proof — 
Effect of non-rooeipt of— Right to question 
consideration for assignment. See HINDU 
Law (WIDOW). No. 1. 21 Ind. Cas, 8. 

(15) Lease— Failure of — Suit for refund of— 
Limitation. See Khorposh Grant, No. 1, 
19 O.W.N. 102. 

(16) Admisfiion of receipt of consideration in 
mortgage-deed — Adiiiis|ibility against purcha- 
ser of mortgaged property. See LIMITATION 
ACT (1908), No. 9, 12 A.L.J. 941. 

(17) Question as to payment of consideration 
whether can bo raised m second appeal — Reci- 
t Gin mortgage deed and admission made by 
mortgagor at registration when admissible in 
evidence against auction-purchaser of mortgag- 
ed property. Bee MORTGAGE (GENERAL), 
No, 4, 21 Ind. Cas. 564, 

(18) Admission as to payment of consideration 
in a mortgage-deed— Evidence against mortga- 
gor and persons claiming under him — Burden 
of proof. Bee MORTGAGE (GENERAL), No. 23, 
12 A.L.J. 806. 

(19) Mortgage without consideration whether 
operative. See MORTGAGE (GENERAL), 
No. 32, 23 Ind. Cas. 805. 

(20) Pro-note executed in consideration of 
giving evidence in executant’s favour — Validity, 
See 1‘ROMISSORY Note, No, 5, (1914) M.W. 
N. 322. 

(21) Immoveable property— Non payment of 
consideration — Transfer whether operative — 
Sale or gift— Test — Intention of the parties. 
Soe SALE, No. 2, 19 C.L.J. 239. 

(22) Registered sale- deed — Purchaser suing 
for possession after long delay and after vendor’s 
death — Burden of proof of consideration. See 
SALE, No. 10, 58 P.R. 1914. 

(23) Execution of mortgage-deed admitted— 
Burden of proving failure of consideration. See 
Transfer of property act, Ao. 66, l 
Ind. Gas. 581, 

Construction. 

i.-OF Acts. 

5}.— Of Documents, 

3.— Of Words. 

— 1.— Of Acts. 

(1) Canon of construction — Retrospective 
operation— Oonatruction of Pensions Act. See 
Act XXIII OP 1871 (Pensions), No. 4, §6 P, 
R. 1914, 
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Consp-uciion — {Continued ) . 

1. — Of &oU — {Concluded), 

(2) Right of suit if a vested right— Taking 
away of vested right without saving— Decision 
of Privy Council on the construction of % differ- 
ent Act, binding effect of. See ACT VIII OF 
1885 (Bengal tenancy), No. 102, 18 C.W.N. 
804. 

(3) Transaction entered into after passing of 
Act, but before coirimenoement of the Act — 
Effect— Construction. See ACT VIII OF 1^85 
(Bengal tenancy), No. 96, 24 Ind. Cas. 9, 

V (4) Confliot between the Civ. Pro. Code and 
its schedule— Congtruotiou, See CiV. PRO. 
CODE (1908), No. 164, 22 Ind. Cas. 690. 

(5) A word keeps the same meaning through- 
out an Act. Bee OlV. PRO. CODE (1908), 
No. 138, lON.L.R. 28. ^ 

(6) Retrospective effect— Construction. See 
Civ. Pro. Code (1908), No, 316, 16 Bom. L. 
E. 30. 

(7) Alterations in procedure- Construction 
of Statutes. See ClV. PRO. Code (1908). 
No. 62, 87 P.R. 1914. 

(8) Reference to proceedings of the Legis- 
lature as an aid to the— See CIV. PRO. CODE 
(1909), No. 423, U.B.R. (1914), 2nd Qc.. p. 16. 

(9) Interpretation- Language ^ambiguous— 
Duty of Court— Penal Acts— Construction. See 
COMPANY, No. 3, 7 Bur. L.T. 116. 

(10) Same word used in a section of the sub- 
sequent Act in which it was re-enacted— Con- 
struction. See LIMITATION ACT (1908), 
No. 93. 37 M. 175. 

(11) Right barred under old statute— Now 
statute cannot revive. See LIMITATION ACT 
(1908), No. 45, (1914) M.W.N. 876, 

(12) References in documents to provision in 
repealed Acts— Oonstruotion. See LUNATIC, 
No. 2, 16 M.L.T. 529. 

(13) Right if may be taken to have been 
conferred by an application. See OCOUrANCY, 
No. 4, 18 C.W.N. 1290. 

(14) Power to make regulations given by 
Statute— Whether regulations can abridge 
right oonferrel by the Statute. See SMALL 
CAUSE COURT RULES (PRESIDENCY). No. 1, 
(1914) M.W.N. 216. 

(15) Statute conferring right or imposing 
liability on owner or obligor — Right or liability 
of his rejftesentative or assignee. See TRANS- 
FER OP PROPERT# ACT, No. 67, 27 M.L.J. 
494. 

(16) Speeches made in the Legislative 
Council whether can be looked at in construing 
an Act— 'Retrospective enactments to be strictly 
conetrued. See ACT I OF 1908 (MADRAS 
Bsta^BS land), No. 19-a, 16 M.L.T. 676. 

^^2.-— Of Documents. ^ 

(1) Construction of document — Will or non- 
testamentary instrument— Test-- Date of 
effect, decisive'^Name immaterial-^Begis- 
tration Act (1877), S. 17. 


Coastruct ion— {Continued), 

2.— Of Documents— (Concluded), 

Where an instrument is intended to take 
effect from the dale of execution, it is a uon- 
testanAmtary instrument requiring registration 
under S, 17 of the Registration Apt and not ar 
Will,*' notwithstanding that that word is used 
in the instrument. Krishnasawrai Odayan V. 
Kamalambal Ammal, 22 Ind. Cas. 661. 

White, c.j., Sankaran Nair and Old- 
field, jj. 

c 

(2) Custom — Ikrar malilcandeh — Construc- 
tion. See Ejectment, No. l, 21 Ind. (J5s. 
266. 

(3) Qaostion of, is a question of law. Soe 
Fraudulent Transfers. No. l, (I9i4) M. 
W.N. 595. 

(4) Authority to adopt “ a son ” — Construc- 
tion. See Hindu Law (Adoption), No. 6 
27 M.L.J. 306. 

(5) On what depends. Soe HINDU LAW 
(ALIENATION). No. 9, 215 P.L.R. 1914. 

(6) Construction of one document with 
reference to another — Interpretation of deed of 
endowment. See HINDU LAW (RELIGIOUS 

Endowments), No. j, 24 ind. Oas. 72. 

(7) Agreement between lessor and lessee — 
Acquisition of laud — Oompensation to whom 
payabie. See Lease, No. 7, 22 lud. Cas. 956. 

(8) References in documents to provisions in 
repealed Act — Construction. See LUNATIC, 
No. 2, 16 M.L.T. 529. 

(9) Patni of 9 villages — Mortgage of 7 — 
Enumeration of total — Patni tent — Whether 2 
villages not mentioned in mortgage-deed were 
mortgaged — Construction. See MORTGAGE 
(GENERAL), No. 43, 24 Ind. Cas. 465. 

(10) Deeds of endowment — Ancient deeds — 
Terms ambiguous — Construction — Admissi- 
bility of external evidence. See RELIGIOUS 
Endowments, No. i, 20 O.L J. 3i2. 

(11) Sale of devised property by executor 
along with other benoffoial owners — Sale-deed 
— Language to be interpreted in its natural 
sense. See Sale, No. 9, 27 M.L.J. 93. 

(12) With help of documents executed under 
different circumstances — Document named 
* Diggu Bhogiam ’ -Construction. See TRANS- 
FER OP PROPERTY ACT, No. 47, 16 M.L.T. 
444. 

(13) Will — Disposition in consideration of 

protection — No contract — Revocation. See 
WILL, No. 13t (1914) M.W.N. 889. ^ 

3. -Of Words. 

(L) Meaning of *Sanlhathi Faramparyamayi.* 
See Hindu Law (General), No. i, 27 M.L. 
J. 694. 

(2) ‘ Putra-pautradi ’ whether words of 
limitation or general inheritance. See HINDU 
LAWr(8UOOBSSION), No. 6, X8 C.W.N* 1249, 
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DIGEST OF CASES. 


Construction^(Continued). 

8, — Of WordB— (ConcZttdc^). 

(3) Const ruction— Deed— U^e of the words 
“ sarva swatantra Badyamayum, Santati 
Pravasamayum ’’—Effect. See HindC'LAW 
<WOMAN’S ESTATE), No. 1, 26 M.L.J. 479. 

(4) Meaning of ‘ Busum,’ ‘ Jari Q^anakha ’ 
See Limitation act (1908), No. 135, *27 M. 
L.J. 195. 

(5) Meaning of ^^Itukka indul talab.^* See 
PROMISSORY NOTE, No. 2, 21 Ind. Cas. 199. 

(6) Meaning of ‘ghair malik’. See WAJIli- 
ULiABZ, No. 2, 223 P.L R. 1914. 

•(7) 'Aulad’ and ‘kbandan,’ meaning of. Bee 
WILE, No. 2, 18 O.W.N. 401. 

Contempt of Court. 

(1) Receiver appointed by the Court ^ inter- 
ference wiih, while discharging his duty 
^^Interference by one not a party to the 
suitf if contempt-- Sir angers to the suit, 
duty of, when affected by order appointing 
Receiver — Practice in contempt matter — 
Affidavit. 

The right of a stranger in poaseasiou to con- 
tinue in possession is not affected by the order 
appointing a Receiver, but the fact of his 
possession does not give him the privilege to 
interfere with the Receiver directed to take 
possession of the property. His proper course 
is to apply to the Court for the redress of his 
grievance. If he interferes with the Receiver , 
he "does so at his peril. The Court will not 
permit a Receiver appointed by its authority to 
be interfered with or dispossessed of the 
property he is directed to receive, by any one, 
although the order appointing him may be 
perfectly erroneous. The Court requires and 
* insists that application should be made to the 
Court for permission to take possession of any 
property of which the Receiver either has taken 
possession or is directed to take possession, 
P, Bay Chaudhury v. Nolini Prokas Sen, 18 
O.W.N. 289. 

IMAM, J. 

Reftren:e : — 20 Beav. Rep. 353 (1856), F, 

(2) Criminal offence-^ Comment on pending 
case — Offence to be proved by legal evidence — 
Statement resting on information and belief, no 
legal evidence— Materials on which application 
for summary process for contempt, not to be 
amplified by other materials — High Court- 
Jurisdiction -Power of High Court to commit 
for contempt ol Mofussil Magistrate, Comment 
on, case pending before Mofussil Magistrate 
— Comment in newspaper published in Calcutta 
^^Remonstrating against universfdl house search 
^Protesting against harsh treatment of accused 

^ — Deprecating Police methods— Request that 
case should not be tried Magistrate— Appeal 
to Government's recognized fairness— Whether 
contempt of High Court— Interference with due 
administration of justice — Deterring witnesses 
from giving evidence — Comments on pending 
cases deprecated— Summary process of contempt 
•^Technical contempt of Court not enoitgh — 
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Contempt of Court - (Concluded ) . > 

Substantial interference with administration of 
justice necessary — Costs as between party and 
party awarded. The CoYernor of Bengal v. 
Moti Lai Ghosh, 14 Cr.L.J. 321 ==20 Ind. Gas. 
81 = 17 O.W.N. 1253*18C.L J. 462 = 41 0. 173 
(S.B.). Bee Pinal Part. 1913, Col. 436. 

(3) Temporary injunction by Munsif— Suit 
transferred to the die of the District Judge 
after injunction — Breach of injunotion after 
transfer — Jurisdiction of District Judge to 
punish for. See CIV. PRO. CODE (1908), 
No. 431, 18 C.W.N. 470. 

Contract. 

(1) Benefit under—Assignaliliiy of— Terms 
prohibiting assignability without seller's 
consbnt— Effect,] 

The benefit of a con|raot for the purchase of 
goods as distinguished from the liability there- 
under may be assigned .^understanding by the 
term ' benefit ’ the beneficial right or interest 
of a party under the contract and the right to 
sue to recover the bonefiLs created thereby, 
provided the benefit sought to be assigned is not 
coupled with any liability or obligation that the 
assignor is bound to perform (a). 

But where the contract, as in the present 
case, imposes liability on the purchaser suoh 
as would preclude his transferring it without 
the consent of the seller, the contract becomes 
one not assignable without the seller’s consent. 
Messps. Diekmann Brothers & Co., Ltd. v. 
Sulairaan Hajee Brothers & Co., 7 L.B.R. 95 
=7 Bur. L.T. 51 = 22 Ind. Gas. 940- 
Paklett, J. 

References :—{a) 33 C. 702, I?. ; 9 Bom.L.R, 
114, F . ; 16 B. 441 ; L.R. (1903) A.O. 414, D. 

(2) Contract, breach of — Shipment ’ — Deli- 
very, late — Obligation to take delivery — 
Damages, measure of— Bur den of proof. 

The defendant entered into a contract with 
the plaintifi to deliver 50 tons of Rangoon rice 
in June and another SO tons in July. There 
was a clause in the contract to the following 
efit^ct : It is hereby likewise agreed that no 

objection is to be raised by you in the ease of 
the delivery of the goods being delayed by 
reason of the non-arrival in time of the steamer 
carrying the goods on acoount of the shallow- 
ness of water at Diamond Harbour, damage to 
the steam engine, accidents of the sea and 
other causes not under human control, as also 
owing to late shipment at Eangoon 

Held, that the contract was that the goods 
should be put on board in such time as to 
make it possible to have them delivered to the 
purchaser at Calcutta on the dates upeoified, if 
the sLtp started on such a day as to arris;e in 
Calcutta in time, but that if f or any Veason 
fryr which the vendor was not responsible the 
ship could not start in time and consequently 
arrived in Calcutta, too late to make it possible 
for the vendor to deliver to the purchaser the 
goods on the appointed day, the vendor wae 
not to be held liable in damages* 
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Contw!%ct--{Continued) , 

That it was obligatory upon the defendant to 
establish that the delay was attributable to 
oircumstanoes for whioh he was not responsible. 

The term * shipment * includes not merely 
the loading of goods on board the ship but also 
the starting of the ship. 

As soon as the contract has been broken, the 
obligation of the purchaser to take delivery of 
the goods vanishes ; he is not bound to accept 
the goods when they are delivered late. 

The right measure of damages is the dfeer- 
ence between the contract price and the market 
price on the date of delivery originally agreed 
upon by the parties. Kali Kanta Saha y. 
Ismail, 20 G.L.J. 133. 

MOOKERJBE and BEACHCROFT, TJ. 

Reference : — 24 C. 8 = 23 I. A. 119, R, 

(3) Contract with Company, terms of, in 
corresponde7ice and Company's minutes, 
conflict between- ^Righi of heir to enforce 
terms of sale. 

R by letter offered to sell to the appellant 
Company a patent for Rs. 10,000 paid in cash 
and Rs. 20,000 in paid up shares of the Com- 
pany. The letter com allied a provision that 
the Company would be entitled to retain and 
cancel those shares in the event of R, who was 
to serve as the Company’s manager, by reason 
of death, resignation, etc , failing to complete 
4 years’ service. The Company in their minutes 
recorded resolutions which did not embody 
this condition and in express terms spoken of 
the transaction as a sale of the patent for 
Rs. 30,000: 

Held, that the only contract between R and 
the Company was that contained in the minute 
and that if this minute incorporated the terms 
of the letter, it did so in so far only as the 
latter was not inconsistent with the express 
term of the minute. 

That, on R’s death within d years, R’s 
widow was entitled to have fully paid up shares 
to the amount of Rs. 20,000 allotted to her. 
The Perfect Pottery Company, Limited v. 
Mrs. Ida L. Rose, 18 G.W.N. 1185 = 27 M.L. 
J. 74 = 10 N.Ii.R, 108*24 tnd. Cae. 506 (P.C.). 
LORD MOULTON, LORD PARKER OF 
Waddinqton, Sir John Edge and 
Mr. amber all 

(4) Pro mote exi cuted for compounding a charge 
of grievous hurt-- Legality. 

In this case a promissory note was executed 
as consideration for compounding a charge of 
grievous hurt to a person who had died pre- 
vious to the complaint. Held that, as the 
offence oeuld not have been compromised 
expept with the consent of the person tQ whom 
grieVbus hurt was caused, the agreement to 
compound was prohibited by law, and the pro* 
note was not enforceable. * 

It was contended that, as the complainant 
would, also in law, be entitled to claim damages 
for the injury caused to the deceased, the claim 
to damages must also be taken to be at least 


Qontrskct— {Continued), 

part of the consideration for the pro-note* Held 
that, as this case was not set up in the lower 
Court and no evidenoa was given in support of 
any sj^ch allegation, it was of no avail. Mottai 
Reddy alias Ramasami Reddy v. Thaoappa 
Reddy, 37 M. 385. • 

SyNDARA AIYAR, J. 

Reference 8 W.R. 412, Cons. 

(6) Hindu Law— Adoption — Promise to pay 
bribe for bringing about adoption— Legality 
— Public policy — Arrangiments made for 
benefit of adopting widow, nature of. , 

An agreement to pay a bribe to the promisee 
for bringing about the adoption of the promisor 
by the promisee’s daughter is one against 
public policy and cannot be enforced. 

No distinction can be made as between con- 
tracts to make payment in consideration of 
marriage and similar contracts in considi^ation 
of adoption. 

Arrangements made for the benefit of an 
adopting widow stand on a very different foot- 
ing She is not bound in law to make any 
adoption. In the absence of any adoption, she 
would bo entitled to the possession of her 
husband’s property during her lifetime and 
absolutely to the usufruct thereof. Any 
arrangement therefore by whioh she retains any 
portions of that interest which she parts with 
by an act purely voluntary on her part might 
not be against public policy or against Hindu 
law. Thupi Kothandarama Reddiar v. Tbesu 
Reddiar, 27 M.L.J. 416. 

Sankaran Nair and SPENCER, JJ. 

References : — 21 M.L.J. 310 ; .3*2 M. 185 ; 29 
M. 61 ; 27 M. 577 = 14 M.L.J. 310 ; 2 M. 91 ; 
35 B. 169, R. 

(6) Contract- Bilateral contract — Party repu- 
diatino his part of contract cannot enforce 
it. 

S, a creditor of a registered Company B, 
entered into a bilateral dbntract with B where- 
by B agreed to execute a mortgage in favour of 
S. for the sum due to him, and S, on the other 
hand, agreed to get his suit against B dismiss- 
ed and also to allow B to raise money by means 
of a second mortgage which would have preoe> 
deuce over his mortgage. ^ The deed containing 
the above agreement and*mortgaging the entire 
property of B in favour of S was executed 
and registered. When B put the deed ffiCoUrt 
in order to get the suit- pending against him 
dismissed, 8 denied its validity and repudiated 
it ; 

Held, that, under the oircumstanoes, S could 
not enforce t8e deed as against the other oredf- 
tors of B. Sham Lai Y. W.K. Porter, 24 Ind. 
Cas. 53. 

RAFIQUB and PlGGOTT, JJ. 

(7) Contract — Consideration — Public policy 
— Sale of calf — Contract not to sell to 
another and not to castrate — Damages — 
Expenses of purificatory ceremony — Pr^^ 
emplion, * 
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Contract— (Continued), 

The plaintiSs sold a calf to the defendant, 
which was worth Bs. 30, for the sum of Rs. 14 
on the conditions (1) that the defendant would 
not sell the calf to any one, and if he A^sired 
io do BO. the plaintifEs would have a right of 
(2) the defendant would 
not castrate the calf, and if he did so, the 
plaintiffs would be entitled to Ka. 50 as damages 
and also to the expenses of a puriffoatory cere- 
mony which they might have to perform for 
the purposes of atonement. The defendant 
castrated the ammal : 

that the contract, being for onnsidcra- 
tipn and not opposed to public policy, was 
enforceable, and the pliintiff was entitled to 
recover the damages and the expanses of the 
purificatory ceremony. Surendra Nath Basu v. 
ToweJMacdal, 24 Ind. Cas. 86. 

Mooker.tbe and Beachcropt, jj. 

(8) Esioi^pel — Rescission of contract — Mis- 
representation--(jhuk 2 An rights inRungpnre, 
nature of — Permanent element — Develop- 
ment into occupancy right-- Transferability 
— Vendor and purchaser— Object of pur- 
chase communicated to vendor — Defeat of 
object — Silence on part of vendor — Mis- 
representation. 

A party to a contract is not e&topped from 
resoinding it if it was based on misrepresenta- 
tion. 

There is a permanent element in the chukain 
rights in Rungpore, which may develop into an 
ocoupancy right, and they are freely saleable 
even before they develop into occupancy rights. 

If the vendor be informed by the purchaser 
of his object in buying a lease-hold property 
* and the lease contains covenants which will 
defeat that object, mere silence of the vendor 
will in equity be equivalent to misrepresenta- 
tion (a). 

Therefore, where the defendant held out to. 
the plaintiff that he bad a dar-chukain rigblq 
for sale, which he was willing to let the plaint- 
iff purchase for the purpose of permanently 
settling his nephew on the land, when the 
defendant had in reality nothing but a lease- 
hold from year to year transferable only under 
the Transfer of Prop^erty Act. the defendant 
was bound to disclose to the plaintiff that the 
wqrd Q^ukain in his lease had no meaning, or 
at any rate, not the meaning which persona 
residing in the Rungpore District are entitled 
to attach to it. Jogendra Nath Goswaml v. 
Chandra Kumar Mazumdar, 24 Ind. Gas, 193. 

HOEMWOOD and CHAPMAN,' JJ. 

Reference*. — (a) 3 Myl. and K, 282 « 40 
Eng, Rep. 108, Rel, 

(9) Contract — Breach— Clause providing ex- 
emption from liability in case of accident— 
Mill owner's failure to deliver goods— 
Bmakdown of machinery— His negligence 
to take proper measures to prevent— No 
exemption— Liahility to pay damages. 


Contract — (Continued)., j 

Where, under a contract of which one clause 
was 'accidents to the machinery, strikes or 
sickness of mill hands or ooolies always except* 
ed, ’ the appellants sold a certain quantity of 
rice to the respondents and agreed to deliver 
the same within a particular time within which 
they failed to do so, and where, in answer to a 
suit for damages for breach of contract institu- 
ted by the respondents, the appellants pleaded 
that their machinery broke down and that .they 
wer^ therefore excused from liability, and 
where the Court found that the real cause of 
their failure appeared to have been their neglect 
to have their machinery attended to when it 
first became defective and their laxity at not 
working day and night from that time so as to 
perform all their contracts if possible, seeing 
that they had trouble with their machinery, 
held that the appellants should not be allowed 
to escape liability on the plea that it was an 
accident to their machinery that prevented 
them from performing their obligation. 

It was the duty of the mill-owner to have 
and to keep his machinery in proper order, and 
ho, having failed in his duty, has disabled 
himself from relying on the terms of the ex- 
ception provided for by the oontraot (a). Moo- 
sajee Ahmed & Co. v. Bun Swee Soon & Go., 
7 L B.R. 105.. 

HARTNOLL, OFFG. C.J., and YOUNG, J. 

References : (a) L.R. 12 A.C. 503 and L.R, 

1 C.P. 611, R. 

(10) Contract-- Minor — Beneficiary hut not 
party -- Maternal uncle entering into contract on 
behalf of mhior — Validity — Sale by father— 
Minor's tight to impeach. Muniya Konan Y. 
Perumal Konan, 24 M.L.J. 352 = 13 M.L.T, 
311 = 18 Ind. Cas. 963 = 37 M. 390. See Pinal 
Part, 1913, Col. 439. 

(11) Contract of marriage— Stipulation for 
damages in the event of breach ^Enforceability 
of contract— Public policy, Dbyot Ay an Chetty 
y. Muthuraman Ghetty, 24 M.L.J. 310 = 18 
Ind. Cas. 615 = (1913) M.W.N. 200 = 37 M. 393. 
See Final Part. 1913, Col. 439. 

(12) Breach — Damages — Interest. Boddu 
Sanyas! Raj u Y. Kotra Raraamurthi, (1913) 
M.W.N, 874 = 21 Ind. Cas. 643. See Pinal 
Part, 1913, Col. 439. 

(13) Breach— Sample — Warranty — Course 

open. P. Srirangam Chetty & Son y. M. Saba- 
pathy Chetty & Co., (1913) M W N. 895 = 21 
Ind. Cas. 573. See Pinal Part, 1913, Col. 440. 

(14) Contract that parties or their witnesses 
shall be heard or not as arbitrator's chose— 
Validity — Parties* power to restrict or exclude 
evidence. See ARBITRATION, No. 1, 7 S/iXR, 
113. 

(15; Contract providing for supply of goods 
by two shipments— Construction cf contract — 
Puroba8ec*s failure to taka delivery or pay for 
goods in respect of the two shipments — Vendor 
bringing two separate suits for resalQ*-'^ 
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Contract -^iOcncluded), 

Damages one in respect of eaob Shipment- 
Maintainability, See CiV. Pro. CODB (1908), 
No. 249. 41 0. 825. 

(16) Presumption as to time being of the 
essence of oontraots. See COMPROMISE. No. 1, 
(1914) M.W.N. 92. 

(17) Application of rule of estoppel to emplo> 
yees and contracting parties. See Dandidabi 
RIGHT, No. 1. 18 C.W.N. 1194. 

(16) Joint family — Contract in the name of a 
member— Suit thereon without joining the 
other memberg. See HINDU Law (JOINT 
Family), No. 9. (1914) M.W.N. 684. 

(19) Contract of indemnity— Breach of con- 
tract— Suit by third person against promisor 
and promisee — Decree against promised whether 
binds promisor— Co-defendants — Applicability 
of doctrine of res judicafa- Equitable estoppel. 
Bee INDEMNITY, No. 1, 37 M. 270. 

(20) Void contract whether can be ratified. 
See Limitation Act (1908), No. 140, lO N.L. 
R. 133. 

(21) Undertaking to prepare paper book — 
Enforcement of — Duty of vakil. See PAPER- 
BOOK, No. 1. 19 C.L.J. 432. 

(22) Person not a party to a contract though 
entitled to benefit thereunder — No privity of 
contract — Bight of suit. See RIGHT OP SUIT, 
No. 1, 26 M.L.J. 127. 

(23) Agreement for purchase and sale of im- 
moveable property— (Condition for return of 
earnest money on non-approval of title by 
purchaser’s solicitor — Condition when may bo 
enforced. See SALE, No, 4, 18 C.W.N, 
568. 

(24) Contract for sale of immoveable property 
—Default of purchaser — Breach — Earnest 
money — Forfeiture — Question whether time is 
of the essence of contract— Second appeal. See 
SALE, No. 11, 27 M.L.J. 482. 

(25) Damages for breach of contract— Suit 
maintainable on Small Cause side. See SMALL 
CAUSE SUIT, No. 2, (1914) M.W.N. 497. 

(26) Agreement to grant permanent lease 
* hereafter ’ — Whether vague and uncertain — 
Putting off execution of deed whether refusal to 
perform the oontract — Allegation of new oon- 
tract being substituted for old— No proof of new 
oontractv-Wbether old oontract may be enfor- 
ced. See Specific Performance, No. lO, 23 
Ind. Oas. 360. 

(27) Nature of Teji and Mundi contracts— 
Effect of delivering milling notice. S ^e WAGE- 
RING Contract, No. l, 7 Bur. L.T 54. 

(h3)i Will-* Disposition in consideration of 
protection — No contract — Revocation, Bee 
W|LL. No. 13, (1914) M.W.N. 889. • 

(29) Breach of contract — Claim for damages 
—Whether an actionable claim— Assignment — 
Right of assignee to sue. See TRANSFER OF 
PROPBBTy ACT, No. 9, 106 P.R. 1914^ 


Contract Act. 

(1) 8, 2--Offer — Acceptance— Lowest price 
telegraphed at request, whether offer tg 
sell at that price’- Invitation for offer — 
Completed contract — Specific performance. 

In answer to a broker’s telef^ram, ^’Havc^ 
likely purchaser your three properties, telegraph 
lowest price fqr eaoh.” the defendant, the owner 
of the properties, telegraphed his lowest price 
for eaob propeity and added “ reply by to-mor- 
row,” Upon receipt of this telegram the broker 
accepted earnest money for oop of the proper- 
ties and wired back to the defendant informing 
him accordingly and also asking him to ‘*dfor- 
ward title-deeds.” The defendant refused to 
sell only one of the three properties and at tfie 
same time repudiated the broker’s aooeptanoe 
of the earnest money as “ without authority.” 

Beld, that, (1) the mere statement of the 
lowest price at which the defehdant was will- 
ing to sell contained no implied contract lo sell 
at that price ; * 

(2) the words “ reply by to-morrow ” meant 
that the defendant wished to be informed whe- 
ther the broker’s purchaser was willing to buy 
and that if the reply was in the affirmative 
then the defendant would decide whether he 
would sell or not ; 

(3) as the defendant’s telegram was not an 
offer, the broker’s reply thereto could not be 
treated as an acceptance ; 

(4) oven if the defendant’s telegram wore 
taken as an offer, it was an offer to sell the 
three properties collectively and not singly. 
HardandosB v. Rani HohoriBibi, 23 Ind. Gas, 
322*7 Bar. L.T. 136. 

HARTNOLL, O.C.J. andTWOMEY, J. 

(2) S. 2 —Desire or request— Becomviendation . 

—Distinction— Effect of 'rnsre' recommend- 

aiion. 

% 

A desire or request shows much more earncat- 
ness and personal anxiety than a mere reoom- 
l^endation. A mere recommendation by one 
party to another to lend money to a third party 
is not ‘desire’ on the part of the 1st party 
within the meaning of B. 2 of the Contract 
Act, and it does not render the 1st party liable 
to re-pay the loan. Muthukarappa Mudali v. 
PI. Mu. Kathappudian, 16 M.L.T. 194*27 
M.L.J. 249 = (1914) M.'VV.N. 706. 

SADASIVA IYER and NaFIER, 

Riferences :-20 B. 755 ; 24 W.R. 445 ; 1 A, 
309, R. 

(3) S, 2 id). See No. 48, infra, 

(4) Ss. 9, TO -Medical fee — Implied contract 
—Reasonable amount. 

In the absence of an express agreement for 
payment of fees, a medical man is entitled to 
a reasonable remuneration to be fixed by the 
Court. Captain Hodkinson Lack v. P. 
Gallaghep. U.B.R, (1914), 2ad Qr., p,i^l9 = 26 
Ind. Oas, 777. 

SHAW, .1.6. 
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ContPAot kct--(Cont%nued), 

(5f 5. 11 — Contract by minor void — Fraud — 
Misrepresentation — Transfer by minor* s 
' creditor --Estoppel. 

Gontraots by minors aro void ; the^ only 
ground» on which equity interferes to make a 
person of fulP age return money of property 
which he obtained during minority, is fraud. 

Where a minor obtains money by misrepre- 
senting his age, that amounts to fraud and he 
may be made to refund it. A minor, who mort> 
gaged his property representing himself to be a 
major, is not estopped from subsequently plead- 
ing%ia minority (a). 

-The same rule has also been adopted in India 
(b). 

Per Sadasiva Aiyar, J . — 

Queere. — Whether a future creditor can get 
rid of a voidable but real transfer under S. 53 
of Act IV of 1862 ? Vaikuntarama Filial v. 
Athimoolam Chettiar, '26 M L.J. 612 = 23 
Ind. Gas. 799. 

Wallis and Sadasiva Aiyaii, jj. 

References (a) 25 T.L.R. 265; 53 8.J. 243 ; 
18 Oh. D. 109 ; 29 W.R. 747 ; 50 L.J. Gh. 673 ; 
45 L.T. 193 ; (1913) 2 K.B. 235 ; 82 L.J. K.B. 
598 ; 108 L.T. 834 ; 20 Manson 129 ; 29 T.L.R. 
352 ; 3 De. G. & J. 63 ; 27 L.J. Bk. 33 ; 4 Jur. 
(N.S.) 1257; 6 W.R 640; 44 E.R. 1192, F. 
(b) 30 C. 539 ; 6 Bom.L.R. 421; 7 G.W.N. 441 ; 
30 I.A. 114 (P.C.) ; (1902) 1 Oh. 1 ; 71 L.J. Oh. 
83 ; 50 W.R. 179 ; 86 L.T. ;35 ; 18 T.L.R. 135 ; 
8 Ind. Gas, 888; 8 A.L.J. 1053, F. ; 3 K. & J. 90 
(100); 26 LJ.Gh. 179; 3 Juc. (N.S.) 80 ; 5 W.R. 
132 ; 69 E.Ri 1035 ; 112 R. R. 49, D. ; 12 Ind. 
Gas. 568; 37 M. 38 (44); 10 M.L.T. 386 ; 
(1911) 2 M.W.N. 461 ; 21 M.L.J. 1077, F. ' 

(6) 8. 13 — Pro-note payable to ‘ so and so or 
order or bearer ’ — Pro- note void — Suit on origi- 
nal consideration. See ACT III Of’ 1905 
(PAPER CURRENCY), No. 1, U.B.R. (1914), Ist 
Qr., p, 13. 

(7) 8s. 14, 16, 16, 17— Pardahnashin Zadj/ 
— Mortgagee executed of her house in 
favour of husband's creditor — Undue influ- 
ence of husband — Document if fairly taken 
— Onus on tvhom. 

A Court should aWays bo careful to see that 
deeds taken from pardahnashin ladies have 
beaa fairly taken ; that the party executing 
them has been a free agent, and duly informed 
of what she was about. The burden of estab- 
lishing this rests on him who claims against 
the pardahnashin loidy (a). 

The undue influence which "'may afiect a 
pardahnashin lady’s understanding of a docu- 
ment may proceed from a third party (5). 

A pardahnashin lad5f executed a deed of 
mortgage of her property in favour of a creditor 
of her husband for the benefit of the latter. 
The lady herself derived no direct benefit from 
the transaction. At the time when this docu- 
ment was executed, the lady ^as living with 

29 


Oon tract lot— (Conttntied). 

her husband and she evidently acted under the 
influence of her husband in consenting to mort- 
gaging her house for her husband’s debt, because 
when a similar transaction was proposed before 
the lady, who was at that time living with her 
husband’s father and brothers, repudiated that 
transaction under their advice. The creditor, 
who was a mukhtear^ was present on the only 
occasion when the contents of the document 
were read and explained to her by no other 
tharj her husband who was an intended patty : 

Ileld^ that, as it was not shown that any 
independent person, free from any taint of the 
relationship, or of the consideration of interest 
which would afleot the act, had clearly put 
before the lady what were the nature and 
consequepoes of the aot, and that as the advice, 
if advice was given, was that of the husband or 
the creditors not removed entirely or at all 
from the suspected atmosphere, the mortgage 
was not fairly taken and>that the lady was not 
bound by the transaotion as she was not a free 
agent (c). Badiataonessa BibI v. Ambica 
Charan Ghose, 23 Ind. Gas. 401 = 18 G.W.N. 
1133. 

JENKINS, C.J., and D. GhatterjBE, J. 

References (nj) 13 M.I.A, 419 = 14 W.R. 7- 
20 Eng. Rep. 607 = 2 Suth. P.G J. 3.39 = 2 Bar. 
P.O J. 579, Fl (b) 18 Ind. Gas. 949 = 17 G.W. 
N. 541 = (1913) M.W.N. 406 = 13 M.L.T. 406 = 
11 A.L.J. 413 = 17 G L.J. 479 = 16 Bom. L.R. 
472=184 P.L.R. 1913 = 25 M.L.J. 104=40 G. 
598 (P.C.) = 40 I.A. 66, Fol. (c) (1911) A.G. 
120 = 80 L.J.P.G. 75 = 103 L.T. 641 = 27 T.L.R. 
117 ; (1911) 1 Gh. 723 (730) = 80 L.J. Gh. 399 = 
104 L.T. 617, Rel. 

(8) S. 16. See No. 7, supra* 

(9) S. 16 — Undue influence — Agriculturist 
and money lender -Balances struck from 
time to time — Compound interest. 

In accounts between money-lenders and 
agriculturists, when balances are struck or 
bonds executed from time to time, oompound 
interest naturally comes into play, interest 
being caloulated and added to principal each 
time that the accounts are settled, but this 
does not necessarily mean that any undue 
influence is exercised. Qamar Din v. Bar- 
bhagat. 48 P.L.R. 1914 = 22 Ind. Gas. 406=87 
P.W.R. 1914. 

JOHNSTONE and CHEVIS, JJ, * 

(10) 8. 16 — Undue influence. 

Where plaintiff released the first appellant on 
the two appellants and two sureties entering 
into a bond for paying Rs. 2,000 in cash and 
Bb. 2, "800 within 2 years with interest at-^er 
cent, on the whole amount Rs. 4,800, 

*Eeld, that, though t{ie first appellant might 
have been sent to prison, had no such arrange- 
ment as the above described one been made, 
and though the plaintiff was to that extent in 
a positiop to bring presBuro to bear upon 
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Contract Aci-^iContintied). 

appelfants and dominate their wills, the ^ppe!. 
lants must further show that the plaintiff used 
his dominating position to obtain an unfair 
advantage. 

Held, on the facts, that the bargain being 
fair and reasonable, <^here was no undne influ- 
ence. Mf! Mya v, Moosaji Ahmed & Go., 
Bur. L. T. 90^24 Ind. Oas. 67. 

TWOMEY, J. 

(11) S. Undue influence — Unconscio^iable 

bargain not enforced^Comvound interest 
of Rs, 30 per cent, per annum, reduced to 
simple interest of 18 per cent, per annum. 
Where a deb^^or, who was an expectant heir 
and a very inefficient clerk in a Court went on 
executing securities for a very high rate of 
interest (viz., Rs. 30 per cent, per annum), with 
the result that the sum originallv advanced had 
. swollen in the course of about 20 years to more 
than twenty- fold : „ 

Held, that the irresistible presumption is that 
this was due to the creditor’s undue influence 
within the terms of S. 16 of Act IX of 1872 and 
the bargain is unconscionable and not enforce- 
able by a Court of justice which is not simply a 
blind and humble instrument of the creditor to 
plunder the debtor (u). 

The Chief Court accordingly allowed on the 
principal amount originally advanced simple 
interest at 18 per cent, per annum, from the 
date of the loan to date of institution of the 
suit with further interest at 6 per cent, per 
annum, on the amount thus decreed from the 
date of institution todatf' of r<'alization. Naslr 
Dili Y. Ballu Mul, 61 F.W.R. 1914 = 149 P. 
L.R. 1914. 

Reid, c.j., and Kensington, j. 
References 116 P.R. 1908 = 185 P. W. 
R. 1908, F. 

(19) S. 16 — Scope of amended section— High 
rate of interest— Promissory note^ Court's pouter 
to reduce the rate of interest — Grounds for redu- 
cing interest— Undue influence. U. Kesavulu 
Nafdn v, UrUhulai Immal, 36 M. 633 = 22 
Ind. Oas. 769. See Final Part, 1913, Col. 448. 

(13) 8. 16 — Redemption suit — Interest — 
Agreement to pay interest wheu to be interfered 
with by Courts. See MORTGAGE (REDEMP- 
TION), No. 8, 73 P.L.R. 1914. 

(14) 8. 16 —Pressing necessity of borrower-^ 
Contract iwbetber affected by undue influence. 
See RELIGIOUS OFFICES, No. 1, 26 M.L.J. 
315. 

(16) 8. 16 — Jurisdiction of Court of equity to 
refuse specific performance of contract not 
invalid or ^oid under the Contract Act. See 
Spbctfo Performance, No. 5, 18 OfW.N. 
689. 

(16) 8. 16. See No. 7, supra, • ♦ 

(17) 8. 17 — Ex parte decree obtained by fraud 

and misrepresentation — Setting aside ex parte 
decree. See BX PARTE DECREE, No. 1, 76 ; 
P.L*R. 1914. I 


Contraot Kut^iContinmd), 

(18) 8. 17 — Decree obtained by fraud — E^eot. 
Bee Fraud, No. 6, 8 S.L.R. 3. 

(19) S. 17. Sfe No. 7, supra, 

(20| S, Agreement to compound a non- 
compoundable off&nee — Entering into agree^ 
meni after due deliberation ^oes not make it 
lawful, if consideration or object is unlaw- 
ful, 

Wherecertain promissory notes were executed 
before the withdrawal of a prosecution of the 
executant under 8. 406, Penal Code, and were 
not handed over to the complainant till after 
the prosecution had been withdrawn, andrthe 
withdrawal thereof accepted by the Magistrate, 
and there was a distinct agreement that the 
promissory- notes would not be handed over to 
the complainant unless the accused was dis- 
charged by the Magistrate. 

Held, that (D the consideration for the 
promissory-notes was clearly the ageem^nt to 
compound an offenefe which by law was not 
oompoundable, and it was, therefore, unlawful 
within the meaning of 8. 23 of the Oontraot 
Act ; 

(2) the fact that the accused, during the 
course of his trial after going into the accounts 
and discussing the compromise to be made 
with the complainant for two or three days 
and after dao deliberation, admitted his liabi- 
lity to the complainant in a certain sum and 
agreed to pay the same in cash and promissory 
notes, should not make the agreement between 
the parties as embodied in the promissory notes 
lawful, if the object or consideration of that 
agreement was wholly or in pajrt the with- 
drawal of the prosecution for the offence which 
was in law non-oompoundable. Sheikh Ghulam 
Mohi-ud din v. Deoki Nand, 64 P.L.R. 1914 = 
57P.W.R. 1914 = 39 P.R. 1914 = 22 Ind. Oas. 
393. 

Din and Beadon, jj. 

(21) S. 23 — Zemindar's suit for ejectment of 
tenant — Compromise* of— Tenant agreed to 
pay a certain sum of money— Whether 
opposed to public ^policy. 

In a suit for ejectment of a tenant by the 
Zemindar in which the tenant pleaded that he 
had a right to sucoeod as heir to the previous 
tenant, an agreement wa^ coma to by which 
the tenant agreed to pay a certain sum of money 
and the Zemindar agreed to withdraw sflj.t 
ana acknowledged the defendant to have the 
status of an occupancy tenant. The latter 
accordingly executed in favour of the plaintiff 
a promissory note for the amount he had 
agreed to pay^and the plaintiff withdrew the 
suit. The present suit was brought on the 
basis of that promissory note. 

Held, that the agreement amounted to noth- 
ing more than oomprofhising a doubtful litiga- 
tion and that the consideration for the promis- 
sory note was not unlawful or opposed to public 
policy. Ram Kirpal y. Gaya Dat, 12 A.L.J« 
331. 


PlGGOTT, J. 
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Contract Act — (Continued), 

(22) S, 23 --Loan for bribe— ^Plea not raised 
before 1st Court cannot he ground of appeal, 

Ileldt that a suit is not maiLatainable for re- 
covering money lent and used for an iUegal 
object as bribe (a). 

But where tile defendant has failed to plead 
in the let Court thac the money \^as borrowed 
for giving bribe, he is precluded from raising 
such a plea for the Ist time in appeal, and the 
appellate Court is not allowed to decide the 
case on that point. ** Attar Singh Ajab Singh’* 
V. Haku, 84 P.W.K. 1914 = 185 P.L.K, 1914 = 
24 l: 9 d. Cas. 692. 

« 8HADI LAL. J. 

Reference : — (a) 8 C, 24, P. 

(23) S. 23 — Agreements to stifle prosecution 
in respect of an ofienoe of a public nature — 
Validity— Compromise in respect of ofionces of 
a pub^c nature but involving civil liability to 
an injured party— Validity. See AGREEMENT. 
No. 1, 17 0.0. 213. 

(24) S. 23, See EVIDENCE ACT, No. 63, 21 
Ind. Oas, 69. 

(25) S. 23 — Pro-note executed in considera- 
tion of giving evidence in executant’s favour — 
Failure of consideration— Public policy. See 
PROMISSORY Note, No. 5, (1914) M.W.N. 
322. 

(26) Ss, 23, 30— Contract^ Ttirf Club Sweep 
tickets — Confederacy buying tickets — One 
member of confederacy selling half his share 
—Public policy — Nature of transaction — 
Legal, 

Eleven pefsons joined as the ‘ Bhatiana Con- 
federacy ’ to buy jointly six tickets in the 
Calcutta Turf Club Sweep on the St. Legor of 
• 1912. Arrangements were made by B the de- 
fendant bio. 2. The confederacy drew a horse 
which won the 3rd pri^e in the Sweep. The 
money was duly paid to B who promptly dis- 
tributed it to the various sharers, including G, 
the defendant No. 1. It appears that G. 
knowing that the confederacy had drawn a 
horse, had sold half his chance to the plain liif. 
Hence the plaintiff demanded half of G’s share 
from B. who declined to recognize the trau^fer 
and paid G. in full, G. declined to pay any- 
thing to the plainti^, who sued both B. and G. 
for recovery of half the share of G. 

(1) that the agreement between the 
plamttu and G. was in effect one to sell fA a 
fixed amount a definite artiole of which the 
value was indeterminate at the time, and in 
this respect it did not differ from many other 
oontractB of sale except perhaps that the margin 
of possible value was unusually l&rge ; 

(2) that the plaintiff was entitled to a decree 
against G. but B was not liable at all. B.A. 
Oough Y. H. 8. LenehafI, 258 P.L.B. 1914. 
KENSINGTON. O.J,, and OHEVIS, J. 

(27) B. 26— Promise to pay barred*debt— 
Validity. See HINDU LAW (ALIENATION), 
No. 9| 216 P.L.B. IdUi 


Contract Koi— (Continued) , 

(28) S. 25— Gift by father to son— Validity. 
See Hindu LAW (GIFT), No. 2, 27 M.L.J. 272, 

(29) S. 25 (3)— Demand by creditor for money 
due— Debtor promising by means of a letter 
to send the balance— Effect, 

The defendant, a pleader, had dealings with 
the plaintifi’s husband for many years, and in 
reply to a demand for money alleged to be due 
replied as follows : 

“ I am sorry to tell you that owing to a wed- 
ding^in my house 1 am unable to send the 
balance at present. I shall send it by the third 
week of this month.” 

Plaintifi sued to recover the balance due. It 
was contended that a part of the claim was 
barred by limitation at the date of the letter 
and that it cannot be treated as evidence of an 
agreement under S, 25 of the Contract Act. 

Held that, assuming that the debt or a 
portion thereof was barred, the letter contained 
an unconditional promise to pay whatever 
balance might be found to be due to the 
plaintiff, and that this was a valid agreement 
under S. 25 of the Contract Act. Mrs. C. 
Simon v. M. G. Arogiasami Pillai, 16 M.L.T. 
122 . 

SANKARAN NaIR and SaDASIVA AIYAR, 
JJ. 

References:— 23 M. 94 ; 33 M. 159, R, 

(30) S. 25 (3)— Promise to pay barred debt— 
Promise in writing and signed by debtor — 
Knoivledge of debt barred, if necessary, Bhowani 
Misser Y. Pearl Jha, 18G.L.J, 329 = 21 Ind. 
Cas 254. Bee Pinal Part, 1913, Col, 451. 

(31) B. 25 (3) — ‘ Promise to pay ’ — Barred- 
debt — Money due on balari^ae — Limitation, See 
limitation act (1908), No. 92, 19C.L.J. 263. 

(32) S. 26— Agreement in restraint of marri- 
age — Agreement to repay money spent for 
son-in- laiv' s education m case Jie marries 
anolhfT woman during the lifetime of his 
present wife whose father was to advance 
the money* 

Where it was mutually agreed between the 
fathers of a newly married couple that the 
girl’s father should advance money for the 
boy’s education and the boy’s father reimburse 
all such monies in case the boy took another 
wife during the lifetime of the girl, held, 
such a contract was void under S. 26 of the 
Contract Act as being in restraint of marriage, 
as the burden of roimbursing to the girl’s 
father the money spent would exercise a res- 
training influence on the boy if he thought of 
marrying another woman. 

Held, also that there is nothing in the section 
to restrain its operations to the base of first 
marti&?ge only, as the section is perf^tly 
general in its terms, and the Legislature well 
knew at the time of enacting the section that 
polygamy was practised by certain races in 
India. U 0a Zan y. Hari Pru^ 7 Bur. L.T. 
98«24 Ind. CjiS. 777. 

HABTNOLL, OPEG and ^WC»4E|r, J, 
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Oontraot Aot—(Contimied), 

(33) ^S. 98 — Policy or Insurance —Covenant 
forbidding suit if not instituted within certain 
time — Forfeiture condition valide The Baroda 
Spinning and Weaving Co. v. Satyanarayan 
Marine and Fire Insarance Co., 15 Bom. L.B. 
948 = 38 B. 344 = 21 Ind. Oas. 694, See Final 
Part, 1913, Ool. 452. 

(34) 8* 30—Orainpit actually purchased — 
Transfer of the pit not contemplated — In- 
tension of the purchaser to resell it through 
the vendor-- Whether gambling transaction. 

A graiapit was purchased by the defendants 
through the plaintiffs as their Commission 
Agents, and the probabilities to the knowledge 
of the plaintiffs were that the defendants would 
resell the contents of the grainpit through the 
plaintiffs, as their Commission Agents, getting 
the benefit of any rise in the prices or sufiering 
loss of any fall. Held, that the agreement was 
l^not by way of wager within the meaning of 
6.30 of the Contract Act. Bisheshar Dayal 
V. Jwala Prasad, 12A.L.J. di7 = 36 A. 426. 
Richards, c.j., and Banerji, j. 

Beferences : — (1895) A.C. 380 ; 33 A. 219, F. 

(35j S. 30. See No 26, supra, 

(36) S. 37. See ACT VIII OF 1885 (BENGAL 
Tenancy), No. 21, 20 C.L.J. 328. 

(37) Sc 88 (2) and (d)-Sale of grain— ’Delivery 
to be made according to "office terms' in 
Karacht — Due date falling on Sunday — 
When delivery to be completed — Time for 
sampling and analysts of goods. 

Where a dealer agrees to sell grain and to 
deliver the same according to * office term,* 
that is, according tc the practice obtaining 
among the European firms in Karachi, he is 
bound to have his samples drawn at such times 
on or before the due dates as to admit of 
reasonable opportunity for analysis and weigh- 
meet within due dates, in order to enable the 
ofilcers to ascertain that what has been tendered 
is of tbe proper quality and proper amount lor 
delivery, m accordance with the contracts as 
provided in^the 2nd and 3rd conditions of S. 38 
of the Contract Act. 

When tbe due date falls on a 8und.ay the 
oUBtom is for the delivery to be completed on 
Saturday (a). Firm of Motumal v. Firm of 
Rattaoji, 7 S.L.B. 141 = 24 Ind. Cas. 683. 
Hayward, a.j.c* 

Eeferer^ i—ia) 15 B. 338, B. 

(38) Ss. 38, Mortgage— Payment of debt 

by mortgagor to one of several co-mort- 
gageest whether valid discharge of debU 

The payment of the mortgage-debt to one of 
several co-mortgagees, without the oonourrence 
of tho others, is not a valid disoharge thereof. 
RaiSlItll; V. KahemchaDil,23Ind. Cas, 6. 

EYVEBand PXGGOTT, JJ. . • 

(89) 5. 89— Co^fracf, breach of — Besponsi- 
biHty of contracting parties— Delivery of 
goods— Oath payment on deUtery of rail- 

' pfdy heoipt^^Vftdit dUotved to purcfmser^^ 


Contract Act— (Oonfinued). 

Sale of goods —Time not essence of conlract 
— Acquiescence — Civ, Pro Code, 1908, 
0- XLI, r, ^—Appeal by seme of the unsuc- 
cessful plaintiffs— Common ground — Power 
of appellate Court to set aside whole decree^ 
Where the prayer in an appeal against it 
decree dismissing the suit filed by some of the 
piaintifis is for reversal of the whole decree 
which proceeds on a ground common to all the 
plaintifia, the appeal is not open to the objec- 
tion that, tbe appeal not being filed by all the 
plaintifis, the decree becomes final against the 
non-appealing plaintiffs. The appellate Court 
is competent to set aside the whole deer A in 
view of O. XLI, r. 4 of the Civ. Pro. Code. • 
There was a condition regarding cash pay- 
ment on delivery of railway receipts, but seve- 
ral deliveries were made without suoh payment, 
and the amounts due from tbe plaintiffs in 
respect of these deliveries were entered in an 
aooount which was finally made up od 14th 
April 1909 when a 'sum of about Rs. 2,000 
was the balance due on tbe account from the 
plaintiffs to the defendants. 

After the 14th April 1909 and up to second 
May 1909, there were further deliveries in 
respect of which cash payments were made on 
delivery of the railway receipt, and then arose 
a dispute about a consignment and further 
dealings between the parties stopped. 

On the 14tb April 1909 tbe plaintiffs made 
over to the defendants first halves of currency 
notes to the value of Bs. 2,000 but withheld 
the second halves of those notes. The plaint- 
iffs alleged that the defendants stopped further 
consignments, for there was aYise^in the prices 
and the defendants complained that since the 
second halves of the notes were withheld 
they were competent to stop further oonsigu- ^ 
ments as they were entitled to cash payments. * 

Held that, under the provisions of S. 39 of 
the Contract Act, tbe detendaots were not 
justified in rescinding the contract on plaint- 
iff's refusal to deliver th# second halves of these 
notes, as it was clear from the correspondence 
between the parties that plain iiffs were ready 
and willing to take delivery ot the last consign- 
ment on payment of the price of that oonsign- 
ment, and the defendants cancelled the contract 
not because plaintiffs would not pay the prioe 
of the consignment but because the plaintifis 
refused to deliver the second halves of the 
coirenoy notes due on the previous acco!!..! 

That the aooount in respect of which the 
sum of Bs. 2,000 was due was not confined to 
dealings uuder the oontraot, but the failure by 
the plaintifis to pay for the goods which had at 
first been ddif ered on credit was not a renunci- 
ation of the contract or suoh a refusal as ex- 
cused performance of the contract on the part 
of the defendant. Bandar BioBh Y, This 
Krishna Mills Company, ll P.L,R. ] 914»22 
P,W.B, 1914-23 Ind. Gas. 91-63 P R. 1914. 
Johnstone and beadon, jj, 
lUfereneit .— {«) 86 0. 617 ; 87 0. 617; 83 0, 
477 ; 4 U. 363 ;.9 A. 869; J{. > r 
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Contract Act -^{Continued)* 

Oi-a) S. 39. Sae No. 52, infra, 
m 8* 43 — Landlord dnd tenant — Joint 
tenants-^ Joint and several liability of ten- 
ants agaimi one tenant to pay the 
whole rent’^Power to order other tenhnt to 
• he added -as a co- defendant -^Whereabouts 
of other co-defendant not known— -Discretion 
of Court— 0, 1| r. 10, Civ. Pfo, Cocffe. 
Where 2 persons jointly leased a property 
from plaintifE, they arej in the absenoe of any 
agreement to the contrary, jointly and severally 
liable to pay the rent, and it is open to the plaiu^ 
ti£t ^ sue any one or both of them (a). 

JCJnder 0. I, r. 10, Civ. Pro. Code, the Court 
has no doubt the power to order that the other 
tenant should be made a co-defendant, but the 
Court IS not bound to do so, where there is no 
clue as to tne other tenants* whereabouts and 
it would not be proper for the Court to insist 
that ha should be made a party. Livingstone 
Y. Feroz Din, 107 P.R. 1314. 

BCOTT-SMITH, J. 

References :—{a) 22 A. 307; 25 B. 378 ; 37 P. 
R. 1902, R.; 12 G.L.J. 642; 12C.L.J. 691, D, 

(41) 8s. 43, 44, 126 to 146 — Joint promisors — 
Suit by creditor against — Decree against 
one joint promttor — Another joint promts jr 
exonerated on the ground that suit barred 
against him — Payment by former — Right 
to seek contribution from latter. 

Per Tyabjif J , — A joint promisor, whose 
liability to the promisee was kept alive beyond 
three years from the date of the promissory note, 
and who was coosequentiy compelled to pay by 
a decree of the Court more thau his proportion 
of the debt to the promisee, can sue another 
joint promisor tor coutribution, though the 
•decree exonerated that other joint promisor 
from payment} on the ground that the debt as 
against him was barred by limitation. 

The duty to contribute is clearly distinct from 
the duty to pay to the promisee. The first is 
to the promisor, the second is to the promisee. 
The right of each joint promisor to claim 
indemnity does not consist merely of being 
subrogated to the right of the original promisee. 
For, though the promisee’s rights may have 
been released, the responsibility to the joint 
prennisor is not annulled (S. 44, Contract 
^ot) (a), 

the joint promisor’s right is analogies 
to the surety’s right of indemnity under S. 145, 
there are distinctions between the two (6). S.P. 
Abraham SerYai y. Raphiai Muthiriao, 16 
M.L,T. 669. 

Oldfield and Tyabji, jj. 

References (a) 33 M. 308 ; (1897) 2 Ir. Rep. 
6, 12 ; (1885) 31 Ch. D. lOO, B. (b) 26 M. 322 
(326) ; (I910j M.W.N. 859 ; (1893) 2 gh. 614 
(529) ; 27 M. 243, R. 

. (41-a) Ss. 43f 70Woint tenancy— Payment of 
whole rent by one tenant— Liability of other 
tenant for contribution. Bee COMTfilBUTiON, 
No. 7, ao O.L.J. 49 a. - ' ■ 


Contraot lot—{Oontinued). 

(41-5) S. 44. See No. 41, supra, 

(42) S. 4^5— Partyiership — Representative of 
deceased partner— Bight to sue for recovery 
of debts due to partnership. 

When one of the partners in a firm dies, the 
surviving partners can sue for the recovery of 
debts due to the firm without making the legal 
representatives of the deceased partner parties 
to the suit. If the surviving partners refused 
to bring the suit, the only remedy of the legal 
representative of the deceased partner lies in a 
suit against the surviving partners for winding- 
up and for an account of the partnership and 
in an application in that suit for the appoint- 
ment of a Receiver. The Receiver will bring 
suits for recovery of debts due to the firzh. 

English procedure and S. 45 of the Indian 
Contract Act compared with O. XXX, r. 4 of 
Civ. Pro. Code (ot 1908). Oodayappa Ghetty 
Finn v. Ramaswamy Ghetty, 24 Ind, Cas. 
268=-7 Bur. L,T. 261. ' 

Hartnoll, Offg. c j. and Twomby, j. 

References 9 A. 486 = A.W.N, (1887) 133 ; 
17 B. 6; 18 C. 86; 21 B. 412, R. 

(43) S. 45. See No. 3S, supra, 

(44) 8, bb— Contract to sell land— Time made 
essence of the contract under the agreement— 
Earnest money^ forfeiture of, %f contract not 
completed. Burjorji v. Jamshed, 15 Bom. L. 
R. 405 = 20 Inn. Uas. 469 = 38 B. 77. See 
Final Part, 1913, Col. 454. 

(45) S. 56, Bee No. 62, infra, 

(46) S. 59. See CiV. PRO. CODE (1908), 
No. 411, 12 A.L.J. 646. 

(47) S. 60 — Appropriation — Payment by 
debtor — No evidence as to which debt debtor 
intended the same --Creditor’s option. See 
EVIDENCE ACT, No. 24, 82 P.R. 1914. 

(48) Ss. 62, 2 (d) — Sale deed, registered — 
Stipulation by vendee for benefit of vendor's 
creaitor, if enfordble by latter — Creditor inform- 
ed of arrangement by purchaser an^ purchaser 
acknowledgtd as debtor —Purchaser if trustee— 
Novation — Limitation Act (1908), Sch, 1, Art, 
IIQ— Consideration, deiinition of, in Contract 
Act and %n English law — Justice, eguity and 
good conscience, rule of, Courts in India to be 
guided by. Debnaraio Dutt v. Ramaadhan 
Mondal, i7 C.W.N. 1143 = 20 Ind. Cas. 630=18 
C.L.J. 603 = 41 C. 137. See Final Part, 1913, 
Col. 465. 

(49) 8, 63— No consideration necessary for 

agreement to forego portion of claim — S. 26, 
Madras Estates Land Act, does not exclude 
the operation of the general lav)»as to con- 
sideration in Contract Act, ^ 

A landlord agreed to accept half the usual 
tim for certain Fasilis but subsequently sued 
for the full amount. Beld, he could not recover. 

Under 8. 63 of the Oontraot Act, no oottBidera*- 
tiim is necessary tor agreeing to fofegd A tof* 
tlofl’bireirt pAyabiela), 
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Contract Act — (Continued), 


S> 26 of the Madras Estates Land Act does 
cot exclude the operation of tbe general law as 
to ooDsideration embodied in the Contract Act. 
P.B. Yediiehala Mudaliar v. Sivaperumal 
M udali, 16 M.L.T. 184. 

SBSHAGIBI AIYAB and KUMARASWAMI 
SASTRI, JJ. 

Reference I -‘{a) 19 M. 398, JR* 


(50) S. (^S--Tirne, extension of, if creates new 
contract — Delivery after expiry of extendi d time ^ 
acceptance of, if amounts to new contract — Con- 
tract varied by introdtiction of fresh terms, effect 
of — Plaint, statements in, when merely descrip- 
tive, Luchmi Narain Bhairadan v. Hoare 
Miller & Co„ 17 C.W.N. 1098 = 21 led. Cas. 
217 = 41 C. 35. See Final Part, 1913, CoL 466. 


(61) S. 63 — Applicability where parties stand 

in tbe position of decree holder and judgment- 
debtor. See CiV. Pro. Code (1882), No. 24, 
24 Ind. Cas. 391. # 

(62) Ss. 63, 55, 39 — Extension of time for 
performance of contractors s. 55 and 39 — VVhcJi 
contract put an end to, Mutbaya Manigaran 
V, Lekku Reddiyar, (1912) M.W.N. 436 = 11 
M.L.T. 301 = 22 M.L.J. 413 = 14 Ind. Cas. 256 
= 37 M. 412. See Final Part, 1912, Col. 426. 

(63) S, -'Agreement discovered to be void—- 
Payment of compensation—^Bhagdari Act 
(Bom. Act Y ,of 1802) - Unrecognized sub- 
division of a bhag — Valatdan patta. 

On the lObh January 1902, tbe plaintill 
passed a Valatdan patta (mortgage) of an un- 
recognised portion of a bhag ; and tbe defendant 
was placed in possession of the property. The 
deed contained a personal covenant by tbe 
plaintiff to give compensation, in case the de- 
fendant’s possession was obstructed. In 1910, 
the plain tin sued to recover possession of the 
property after redeeming it under the provisions 
of the Dekkban Agriculturists’ Relief Act, 1879. 
Tbe lower Courts held that the mortgage was 
void under the Bbagdari Act, 1862 ; and (follow- 
ing Jijibhai v. Nagji) (a), they held that the 
defendant ought not to be ordered to give up 
the lands without receiving back the money 
advanced by him. The plaintiff was ordered to 
recover possession on payment of Rs. 367 to 
the defendant. Tbe plaintiff having appealed ; 

Beldt that the order as to tbe payment of 
compensation to defendant was justified, first, 
because the agreement was discovered to be 
void within the meaning of S. 65 of the Con- 
tract Act long after the transaction, and, 
Bccoudly, because there was tbe personal 
covenant in the agreement. 

Per Shah, Ji— “Neither under 8. 66 of the 
Oontract Act nor under the ruling in Jijibhai 
V. (^')) , i*he Court is bound to awa^ com- 

peniltion in all oases as a matter of course, 
where the document is found to be void in oon- 
Beqtlenoe of the provisions of the Bhagdari A*ct. 
It has to be considered in each case as to wbe- 
thee the agreement is dlsoovered to be void or 
whether ftny person has received any advantagit 
ttoAr stioh agreement ae required hj-B, Wx>t 


Contract Aot ( Continued ) . 

whether the covenant in each particular case 
justifies the order of compensation. The amount 
of compensation Also has to be determined with 
reference to tbe circumstances of each parti- 
cular^ase.” Harlbhai Hanujl v. Nathubhai 
Batnaji, 16 Bom. L.R. 62 = 38 B. 249=23 p 
I nd. Cas. 602. 

HfeATOrf'and SHAH, JJ. 

Reference : — (a) 11 Bom. L.R. 693, R, 

(54) S. 65 — Alienation of land by limited 
owner iu discharge of debts — Declaration of in- 
validity of alienation beyond debtor’s lifetime 
—Compensation— No right to claim. See^CT 
XX OF 1881 (SIND ENCUMBERED ESTATES), 
No. 1, 8 S.L.R. 86. 

(55) S. 60— Interested in payment of money 
which another is bound by law to pay,^ 
meaning of — Decree for tent against Hindu 
widow — Sale of property in execution — 
Cancellation of sple on deposit by rever- 
sioner — Suit by reversioner against widow 
for recovery of amount paid— Reversioner, 
if entitled to decree, 

A landlord, in execution of a decree against 
a Hindu widow for arrears of rent of a tenure 
left by her husband, sold a property other than 
the tenure in default, which was purchased by 
a stranger to the proceedings. One A who was 
the reversionary heir to tbe husband of the 
widow, deposited the amount requisite for the 
cancellation of the sale, under B. SIO-A of the 
Civ. Pro. Code of 1882, and the sale was set 
aside. He brought this suit against the widow 
for the recovery of the amount^ paid by him : 

Held, that A made tbe deposil as a person 
interested in the payment of the money which 
the judgment-debtor, the widow, was bound 
by law to pay, and that he was entitled to re- 
cover, under S. 69, Contract Act, the money 
except the portion which ropresented the 
damage payable to the execution purchaser (a). 

The words “ iutorestod in the payment of 
money which another is bound by law to pay ” 
iu B. 69, Contract Act, may include the 
apprehension of any kind of loss or inconveni- 
Ofice, and not merely the actual detriment 
capable of assessment in money (6). Pank- 
habati Chaudhurani v. Nonlhal Stogh, 21 
Ind. Cas. 207 = 19 C.L.Jf 72 = 18 C.W.N. 
MOOKERJBE and BBACHCROFT, JJ. - 

Reference si— (a) 6 Ind. Oas. 810 = lS*o.ijit3r. 
666 = 38 0. 1 = 14 C.W.N. 945, R, (6)1 O.B. 
594 = 68 RR. 778 = 14 L.j.O.P, 204 = 9 Jur. 
462 = 136 Eng. Rep. 673, R. 

(50) Ss. fif), 10- Interested in payment^ 
Bound by law to pay— Enjoyment of benefit 
of non- gratuitous payment made lawfully— 
Patni put up to sale in execution of rent- 
decree against soifie of the putnidara — Daro^ 
sat tnlukdar, bona fide believing his interest 
/o be in jeopardy, making payment of 
decretal amount and averting aale^SuU by 
him against judgment debtors for recovery 
of amount 
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Contract Act — (Continued), 

A patni was put up to sale in execution of a 
decree against some of the putnidars. The ten* 
ure was first put up for sale subject to incum- 
brances but, as the bids were too low, it was 
advertised for sale free of incumbrances. Upon 
this, the plaintiff, a one-anna sharer in a daro- 
sat taluk under the patni being under a bona fide 
apprehension that his interest was in danger, 
paid the decretal amount and prevented the 
sale of the patni. He then sued the judgment 
debtors for the amount paid by him : 

Held^ (i) that vhe plaintifi had an interest in 
making the payment within the meaning of 
S. 69 of the Contract Act, and the defendants 
wore bound by law to pay the money ; that the 
case, therefore, came within 8. 69 ; 

(2) that it also came within S. 70, as the 
payment was not made gratuitously and was 
made lawfully, because the payment was accept- 
ed by the Court, and the defendants enjoyed 
its benefit and that, therefore, the plaintifi was 
entitled to recover. Khettra Nath Roy y. 
Mahomed Uzir Muktear, 21 Ind. Gas. 102 = 19 
C.L.J. 525. 

BEACHCROFT and MULLICK, JJ. 
References : — 6 Ind. Oas. 810 = 38 C. 1 = 14 
C.W.N. 945 = 12 C.Ii.J. 666 ; 2 O.L.J. 311, JR. 

(57) Ss, 69, 'JO^Rent decree against tenant 
for certain Subsequent purchase 

of mouza by stranger— Payment of decretal 
amount by the stranger— Liability of tenant 
for such amount, 

A landlord obtained a rent decree in respect 
of a certain mouza, After the decree the mouza 
was bought by the plaintifi who paid the decre- 
tal amount in satisfaction of the landlord’s 
claim when he advertised the mouza for sale 
in execution of his decree. The plaintiff 
Jbrougbt a suit against the tenant for the 
amount so paid : 

Held, that the plaintifi was entitled to recover 
under 8* 70 of the Contract Act, though not 
under 8. 69. Mahatha Harsankar Sahai v. 
Baodhu Sahu, 22 Ind Cas. 720. 

Stephen and MuiiEicK, jj. 

References .— Q Ind. Oas. 810 = 38 C. 1 = 14 
C.W.N. 946 = 12 O.L.J. 566, R. 

(68) Ss* 69, 70 — Money spent under orders of 
Municipal Board by landlord— Liability 

^of tenants — Provincial Small Cause Courts 

'^Act, Art* 13 — Small Cause Court suit, 

Ph e plaintiff who was the owner of a com- 
bich consisted of several bouses, was 
ordered by the Municipal Board to keep it clean. 
He employed 2 sweepers and bi^hti to keep it 
clean and then sued the tenants for the re- 
covery of the money so spent. 

Heldt that Ss. 69 .and 70 of the Contract Act 
did not apply and the tenants were not liable 
to pay. 

Held, also that the stit was not one for 
recovery of dues within the meaning of Art. 13 
of the Small Cause Courts Act and was cogni- 
sable by the Court of Small Causes. Nobin 
ChanderBose v. Gedda Berhai, 12 A.L.J.93]. 
Chamieb, j. • 


Contract Hot— (Continued)^ 

(59) Ss. 69, 70— Contribution — Suit for con- 
tribution, meaning of— Test of contribution 
— Mutuality — Provincial Smill Cause 
Courts Act, Sch, II, Art, il—Reni decree 
bg co-sharer landlord— Sale under decree— 
Passsing of entire tenancy— Satisfaction of 
decree by person likely to be affected by sale 
— Suit for money paid, 

“ Contribution ” signifies payment by each 
of tho parties iritorested of his share in any 
comyiort liability. Consequently, an action 
for contribution is a suit brought by one of 
such p.arties, who has discharged the liability 
common to them all, to compel the others to 
make good their shares. Mutuality is thus the 
test of contribution (a). 

Therefore, where the plaintiffs deny that they 
wore to any extent liable to satisfy the judg- 
ment-debt which they satisfied and which 
was recoverable from the defendants alone, it 
is not a case of satisfaotipn of a joint liability. 
The suit of the plaintiffs for recovery of money 
paid by them for the benefit of the defendants 
is maintaioablo in law, but it is not a suit for 
contribution which is covered by Art. 41 of 
Sch. II to the Provincial Small Cause Courts 
Act and is cognizable by the Small Cause Court. 

A sale of the right, title and interest of the 
judgment debtors in execution of a decree for 
rent obtained by a co-sharer landlord may, 
in certain circumstances, pdss the entire ten- 
ancy (6). 

Therefore a party liable to bo affected by 
such a sale would be entitled to satisfy the 
decree to protect himself from the apprehended 
injury to his rights and he would be entitled to 
be reimbursed under Ss. 69 and 70 of the 
Contract Act(c). Satya Bhushan Bando- 
padhyaya v. Kriehnakali Bandopadhyaya, 
24 Ind. Cas. 259. 

MOOKERJEE and BEACHCROFT, JJ. 

References (a) 17 Ind. Gas. 45 = 16 C.L.J, 
148 at p. 151; 13 Ind. Oas. 14‘4 = 16 O.L.J. 166. 
Bel, ib) 26 0. 677. R, (c) 21 Ind. Oas. 207 « 19 
O.L.J. 72 = 18 C.W.N. 778, Rel, 

(60) Ss. 69. 70— Contribution — Rent decree 

against plaintiff and defendant No. 2 — Transfer 
by defendant No. 2 of his share to defendant 
No. I— Payment of decretal amount by plaintiff 
— Liability of defendant No. 1 to contribute, 
Prosonno Kumar Basu v. Jamaluddin Maho- 
med, I5 1rid. Cas. 55 = 18 C.W.N. 327, See 
Final Part, 1912, Col. 428. >» 

(61) Ss. 69, 70— Pecuniary interest in the 
shape of detriment or inconvenience— Liberally 
interpreted— Decision of a suit not on a prelimi- 
nary point — Power of appellate Court to remand, 
Muthurakku Maniagaran v.Rakkappa Maoia- 
garaii,‘"(1913) M.W.N. 1047 = 14 M.L.T 

= 26 M.L.J. 66 = 22 Ind, Oas. 9, See Final 
Part, 1918, Col. 468. 

(62) Ss, 69 and 70 — Voluntary payment— 
Construction of gift deed --Separate registration 
and assessment Payment of assessment by 
donor for benefit of donee— Liability ef ddHsy 
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Conti^ct Act-^{Continued). 

^Mc^ras Act,IoflB16. Sri Sri Gajapathi 
Rplstna Chendra Deo v. Srinivaia Gharlu, 

14M.L.T. 20«26M.L,J. 433*20 Ind. Cas. 
445*(1914) M W.N, 99. See Pinal Part, 1913, 
Ool. 459. 

(63) 8s. 69, 70 -- Decree for rent in favour of 

00- sbarer landlord —Defendants and not plaint- 
iff liable — Payment by plaintiff— Plaintiff's 
interest affected — Rights of plaintiff. See 
CONTRIBUTION, No. 3, 20 C.L.J, 196. 

(64) Ss, 69, 70— Application for execution by 
assignee of rent decree— Payment of decretal 
amount by one of the oo sharers — Suit for 
contribution. See CONTRIBUTION, No. 4, 20 
O.LJ, 200. 

(66) S. 70--Wat€r-tax paid to Government by 
landlord — Not entitled to recover from 
tenant, 

8. 70 of the Contract Act does not enable a 
landlord who paid ^ater-tax to recover the 
same from the tenant who is alleged to have 
unauthorisedly taken the water. The Distriot 
Boapd of Tanjore v. Huna Mavanna Rama< 
linga TheYan, (1914) M.W.N. 66 = 22 Ind. 
Cas. 34. 

OliDFIBLD, J. 

Reference : — 33 M. 16, D, 

(66) S. 70— Scd^je— Person doing a thing pri- 
marily for his own benefit— Others also 
benefited thereby--^ Liability of others to 
contribute^-Intention— Question of fact'- 
Meaning of ‘ enjoying the benefit English 
and Indian Law, 

Per Spencer, J. If a person does a thing 
primarily for his own benefit and is benefited 
thereby, it must always be a question whether 
he did not intend to do it gratuitously as re- 
gards others who happen to be benefited by the 
same act. 

A person can bis said to enjoy a benefit under 
B. 70, Contract Act, only by aooepting the 
benefit when he has the option of deolining or 
aooepting. 

The soope of S. 70, Oontraot Aot, explained, 
and the decisions bearing thereon reviewed. 

Per Sankaran Nair, J, A person should 
not be made liable to pay for a benefit confer- 
red on him without his knowledge or consent 
and without giving him an option of deolining 
to aooept the benefit. Rajah of Pittaparam 
V. Tha Secretary of State, 16 M.L.T. 375. 
SANKARAN NAIR and SPENCER, JJ. 

Befereneea iSB M. 16, F.; 14 M.L.T. 20= 
26MX.J^ 433, Diss.; 16 C.L.J. 156;. 32 0. 

88 C. 1 ; 12 0. 213 ; 21 0. 496 ; •21 Ind. 
0ari02 ; 22 Ind. Cas. 720 1 18 M. 88 ; 80 A. 
273 ; I Sm. L.O. 160, R. * 

(67) S, 70— Some oo-sharers suing trespassers 
— Costs of suit — Non-liability of other oo-sharers 
to pay their share. See CONTRIBUTION, No, 6, 

01- P.R. 1914. 


Oontraot Aot— (Continued). 

(68) S. 70. See Nos. 4, 41-a, 56, 67, 58. 69. 
60, 61. 62, 63, 64, supra. 

(69) S. 72. See ACT II OP 1886 (INCOME- 
TAX)(No. 1, 19 0.W.N. 138. 

(70) 8 , IB— Betrothal contract, breach of-^ 
Damage^, elements to be considered in as- 
sessing. 

In assessing general damages in the oase of a 
breach of a betrothal oontraot, the Court w*ll 
not take into oonsideration tbra amount whioh 
the plaintiff may have to pay if he wishes to 
secure another woman as his wife. But ^me- 
tbing must be awarded for the annoyance which 
the breach of the contract has caused him and 
also for possible loss of reputation and injury 
to feelings. Budhu Mai v. Mansha Ram, 86 
P.L.R. 1914*42 P.W.R. 1914 = 22 Ind. Cas. 
644. 

RaTTIGAN and ^EADON, JJ. 

(71) S. 73— Interest on arrears of rent reserved 
by the lease whether claimable. See ACT XXII 
OP 1886 (OUDH RENT), No. 9, 21 Ind. Cas. 82, 

(72) 8, 73, ill. {m}— Damages, for breach of 
warranty— Vendee' s previous contract with 
third person— No notice of this to vendor of 
goods— Vendor's liability. 

Where A entered into a contract with B in 
respect of unascertained goods, and afterwards 
entered into another oontraot with C, C not 
having been informed of the previous oontraot 
with B : 

Held, that, in a suit brought by A against 0 
for damages sustained by A on aocount of the 
breaoh of warranty of quality, the proper basis 
for their caloulation is the difference between 
the value of the goods as supplied and the 
market-value of the goods of the guaranteed 
quality on the date of breach, and not the 
special damages whioh A might have incurred 
through the breach committed by him of hil 
own previous oontraot with B of which 0 had 
no knowledge ; 

(2) that ill. (m) of 8. 73 of the Contract Aot 
did not apply, as in the illustration the sale was 
of ascertained goods and not of unascertained 
goods as in this case 4nd also the oont»fe| 
between A and B was made on the same 
sion as that between B and 0, and thP '«r^#6f 
damages in both was to be the same. C. W. 
Bimson V. Koka Jaganoadha RowNaida, 23 
Ind. Cas. 949. 

SADASiyA IYER and SPENCER, JJ. 

(73) 8. Interest— ‘Rate of— When penal. 

Where no interest is stipulated for, until 
there is default in paying the instalinauta as 
they fall due, and in case of default interest is 
to be oalculated not on the amount eaotually 
due, but on the whole of the original ajvande, 
notwithstanding that some of it may have 
been discharged, the stipalation is in the uetute 
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pfa.peQAlty and is void. Subramanla Iyer 
y. Snbramania Ghetti, (1914) M.W N. 154» 
22 Ind GiS. 411. 

TYABJI, J. 

Beferencei-iidll) 2 M.W.N. 367. R, a 

• (74) 8. 7^^*Bot%d — —25 per cent* 
more to be p%id on default in payment on 

. fixed day --Penalty. * '* 

Where a bond provides thafc principal and in- 
terest shall ba paid on a particular date, that 
on default in pavmont on that date 25 per 
oent. of the princ^ipal and interest shall bo added 
to tl^e total amount, and that interest at 12^ 
per oent. per annum shall be charged on the 
odhsoiidated amount till its realiziiion. the 
provision is penal and. therefore, uoenforoeable. 
Chellagali Ghionlgadu v. Kappala Yenkata- 
rayudu, 23 Ind. Gas. 542. 

SADASIVA AIYAR and SPENCER, J.T. 

(76)*S. 74 — Forfeiture of deposit— Loss on 
resale —Recovery — Enl or civility, Vellore Taluk 
Board v. Oopalaaami Naldu, (19i3) M W.N. 
1026 « 14 M L.T. 651 « 21 Ind. Gas. 769. See 
Final Part. 1913. Gol. 461. 

(76) S. 74--Oompound interest --Stipulation 
for— Not penal. See EVIDENCE ACT, No. 24, 
82 P.R. 1914. 

(77) S. 90, ill (e). See DELIVERY ORDER, 
No. 1, 7 Bm*. L.T. 93. 

(78) 91, 93 —Goads consigned to buyer by 
Railway — Suit for b dance of account — 
Cause of action — Jurisdiction, 

Where a buyer and seller reside in different 
planes, the OJ|ase of action for a suit by the 
seller for balance of aooounts due from the 
buyer arises where the goods are consigned to 
^ihe Railway. Gogi Padmarajappa v. Mad- 
*duru Yenkatasubblah, 24 Ind. Gas. 423=^ 
(1914) M W.N. 803. 

AYLINQ. J. 

Reference :—i M-H-.C.R, 200, D. 

(79) S. 93. See No/78, supra, 

(80) 8$, 99. 102, 103 — Stoppage in transit — 
Commission agent — Bts right to st^piage in 
transit — Sub buyer— Whtn entitle i to right 
—Person a quiring Railway receipt m Smd 
—Not protect* d —Railway recHpt — Not a 
document of title — 8 • 137, Transfer of Pro- 

' periy Act-Non-applicahilUy in Sind, 
^i^^'h^ttfmission agent, who buys on his own 
credit for another, is a quisi-vendor and in the 
position of a vendor for the purpose of stoppage 
in transit (a). 

The right of stoppage given tQ a seller by 
S. 99 of the Contract Act, exists when the 
Spods m in transit to any one who derives his 
lilie Ifhm the buyer except a sub- buyer or 
pledges (as described in SsjilOi and 103) to whom 
ft doonment of title had been assigned (6). 

^ AgiBway receipt is not a document of title 

an4 S. 102 of the Contract Act has no appli- 
oatioii |o the case of a person who acquired only 

30 


Gontpaet Aet— (Continued), * 

a Railway receipt, by his purchase fr^ the 
original buyer. The^receipt merely gave the 
right to take possession of the goods on arrival, 
unless anything should happen in the mean- 
while. 

No equity arises in favour of people who aot 
without due care and caution. B. 137 of the 
Transfer of Properly Aot does not apply to Sind. 
Therefore an assignment of a Railway receipt 
in Sind docs not amount to an assignment of a 
document of title (d). Firm of Kalupam 
Bhi/duram v. Fipm of Bhuduram Papama- 
nand. 7 B.L.R. 163«24 Ind. Gas. 798. 

Boyd, a.j.c. 

References : — (a) 3 East. 93 and 14 Bom.L.R. 
362, R. (b) 6 Ch. D. 35 ; L R. 13 Oh. D. 62 ; 84 
B. 640. R. (c) 14 B. 57 ; L. J. 46 Oh. 41S, R, 
(d) 15 Bom. L.R. 890, D. 

(81) S. 102. See No. 80, sttpra. 

(821 8s. 102, 103— Railway receipt a document 
ef title within the meaning of 8, 103, OontTact 
Act -Assignment of a railwi.y receipt by endorse- 
ment —Rght of an unpaid vendor — Transfer of 
Property Act, Ss. 4 and 137. Amarohaod V. 
Ramdas. 15 Bom. L.K, 690 = 21 lod. Gas. 843 
= .38 B. 255. See Final Part, 1913, Gol. 468. 

(83) S. 103. See Nos. 80 and 82, supra, 

(84) 8. I0i~^8toppage in transit — Telegrams 
not to deliver — Suffl'ti'inl notice under the 
section — No particular form laid down bp 
the section. 

Where a vendor sent two telegrams * do not 
deliver,* and ‘ deliver to a third mao,’ and in a 
subsequent letter stited that the delivery ought 
to be made to a third party but made no men- 
tion of his claim as that of an unpaid vendor. 

Held that the intention of the telegrams was 
to stop delivery on behalf of the unpaid vendors 
owing to the insolvency of the purchasers, and 
that the telegrams were sufheient notice under 
S. 104 of the Contract Aot, ' 

No particular form of notice is prescribed by 
the section and tbo intention of the telegrams 
is a question of fact. Rajhumal Shivandas v. 
Miohumal Hotchand, 8 S.L.R 65. 

HAYW.^RD, J.C., and BOYD, A.J C. 

(85) S 107 — After givi*ig notice under the 

section, whether seller bound to follow the 
procedure of section— Seller obtaining 

higher price by selling later thai% date of 
breach. 

The words of S. 107 of the Oontraot Aot are 
permissive and not compulsory. Therefore, a 
seller of goods, who gives notice of his intention 
to re-sell the goods in pursuance of .the provi- 
sions *0^3. 107, is not bound to carry out such 
intention and can change his mind if be 

y, on the date of the breach of a contract to 
bay goods, the price of goods is lower than at a 
later date when the seller sells them and 
realizes a higher price, he is bound in claiming 
damages from the buyer to aocount foc^h^: 
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Goo tract kct-^iContimied), 

higher price obtained by him. A. K. A. 8. 
Jamal y. Moola Dawood Son & Company, 7 

L.B.R, 262-25 Ind. Cas. 799. 

Hartnoll, offg. O.J., and Young, j. 

(86) Ss. 108, 178— Ostensible owner— -True 
owner— Rights of. See LIMITATION ACT 
(19081, No. 79, 16 M.L.T. 221. 

( 87 ) 8s. 113, 118— Cowwissiow agent^Con- 
tract to seU goods of particular kind — FaiU 
ure to del'Ver goods according ti order — 
Imphtd warranty— Buyer's right ncfi to 
accept— Commission agent— Ordinary seller 

Comparison of their rights and liabilities. 

Where the defendant, a merchant in Madras, 
bought from the plaintiff, a commission agent 
in Rangoon, unascertained rice under the 
denomination of * small mills,’ and where the 
rioe tendered by the plaintiff was proved not to 
have been * small mills.’ 

Held that there w..s a breach of warranty 
which would entitle the defendant to refuse 
acceptance under S. 118, Contract Act. 

Tbe Commission agent differs from the 
ordinary seller in what he stands to gain by the 
transaction ; instead of getting a profu on tbe 
price of rice he gets a payment by way of 
Commission. But in other respects, he is, as 
regards the buyer, in the same posni on hs an 
ordinary seller ifl). Y P, Govindasawnny Pillai 
y. K. Y. K. Koolayappa Rowthar, 7 L.B.R. 
110 . 

HARTNOLL, offg. C.J„ and TWOMEY, J 

Reference {a) 5 E and I A. 396, R, 

(88) S. 118. Bee No. 87, supra. 

(88 a) Ss. 126 to 134. See No. 41, supra. 

(891 Ss. 134, 1^1 -- Principal and surety-- Suit 
against both— Non service of summons on 
principal — Striking out his name — Surety' s 
liability not affected tf the suit be stili in 
time against pnnc'pnl — Civ. Pro. Code 
(1908;, 0. IX, r. 5. 0. XXIII, r. 1. 

The plaintiff sued on a promissory-note, dated 
the 25tb October 1912, which was signed by 
defendant No. 1 as principal and defendant 
No. 2 as surety. As summons on defendant 
No. 1 could not be served, bis name was struck 
out and the suit proceeded against the defend- 
ant No. 2 alone. The lower Court dismissed 
the suit on the ground that the surety was 
discharged, for the plaintiff had discharged the 
principal debtor by his own act. The plaintiff 
having applied to the High Court under extra- 
ordinary jurisdictioD : 

Eeld. reversing the decree and restoring the 
suit, (1) that the striking off of the defendant 
Na l*s name was a procedure undergo; IX, 
r. o^atber than 0. XXIII, r. 1 of the Civ. 
Pro. Code ; ^ 

(2) that tbe mere omission of the plaintiff to 
pursue his suit against one of the defendants 
with the result that that defendant *s name was 
stf ook off and th e suit dismissed against him 


Contract Kti— (Continued). 

under 0. IX, r, 5, did not disoharge the surety, 
provided the suit was still in time against the 
principal. Nathabhai Trloamlal y. Raoohod- 
lal RamJI, 16 Bom. L.B. 696. 
f BAMAN and HEATON, JJ 

(89-a) 8. 136. See No. 41, s%:pra. 

(89-6) S. 136. See No. 41, supra. 

(90) 8 137. See Nos. 41 and 89, supra, 

{90-a) Ss. 188 to J46. See No. 41, supra, 

(91) Ss. 151, 162 — Railway Company — Loss 
of go ^da by fire— Liability ofp 0 rapany. See 
Railway, No. l, 16 Bom. L R. 467. 

(92; 8. 162. S'e No. 91, supra. 

(9.S) Ss 172, 176. See ADMINISTRATOR, 
No. 1, 18 C.W.N.631. 

(94) 8. 176. See No. 93, supra, 

(95) 8. 178. See No. 86, supra. 

(96) Ss. 192,226 2^0— Principal and agent-" 
Sub-agent— WtiUen contract with agent^ 
Exclusive credit given to agent Parol evi^ 
denc4 to prove contract on behalf ot princi- 
pal — Admissibility — Privity of contract 
with principal - Absence of — Effect— Suit 
by principal - Maintainability — Di^frnce 
of s tfff or ofhpr eg>nties when nvailabh 
— D abashes — Their position and nature 
explained 

The defendants’ family had been duba^hesof 
tbe firm of Messrs. A. & Co. at Masulipatam frr 
many years and oonliriU^d to be so till the 
firm’s failure in 1906. Under the conditions 
laid down in the agreement which governed the 
relations between tbe defendants and the firm, 
tbe defendants were prohibited from transacting 
business as dubashes or agents for any other 
firm except A. & Co., and the defendants had 
also to keep Rs. 50,000 on fixed deposit in the. 
firm’s bank as security for tbe liabilities they 
might incur as the firm’s dubasbes. Messrs. 

A. & Co. transferred tbe concerns, in respect of 
which the defendants were operating, to the 
plaintiffs in tbe present suit, but continued to 
act as Managing Agents of these ooncerns. 
Therefore the defendants continued to transact 
business on tbe same terms as before and 
without any change in tbe wording of the 
terms of the agreement between themselves 
and the firm. In tbe present suit, the plaintiffs 
sued as principals to rec&ver from the defend- 
ants (tbe firm’s dubasbes) the amount of 
defendants’ indebtedness at tbe datq^^^sy^g^^"^ 
Co. ’s failure on the contracts entered into with 
A. Sc Co. in respect of the-oonoerns transferred 
to the plaintiffs by A. & Co., which contracts it 
was alleged were made by A. & Co. on behalf of 
the plaintiffs 

Held (per Wallis, O.C.J.), that, on the facts 
of the above oase, the defendants wore sub- 
agents of A. & Go. who were the agents of the 
plaintiffs, that under *S. 192, Contract Act. and 
the deoisions thereon there was no privity of 
contract between the defendants and the plaint- 
iffs, and that the present suit should on this 
ground be dismissed. 
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Contract ket-^{pontimed). 

The posibion of dub'^shes explained and dia- 
oUBsed (d), 

Messrs. A. & Co. having entered into the 
oontraots with tbe defendanls in ^^ritiing in 
their own name and without mentioningi their 
^genoy, they c^ould sue, and be sued upon by 
them (b). 

Under the English Law, wherd an exclusive 
credit is given to tbe agent, the principal can- 
not be treated as in any way a party to tbe con- 
tract, although he may have authorised it or 
may be entitled Ho the benefit of it (c). Under 
the Indian Contract Act, tbe principil’s right 
to ehforce a contract entered into by his agent 
rests on S 226. A principal might contract 
himself out of his right to sue on the contract 
under S. 226 on the principle unique licet 
remuntiara juri prosee iniroducio, there being 
no provision against contracting out. It would 
be necessary to prove such an agreement unless 
the relation of the defendants to the firm was 
that of sub-agents, in which case there would 
clearly be no privity of contract between tbe 
plaintiffs and defendants (vide S. 192, Contract 
Act). 

If, however, tbe plaintiffs could sue upon tbe 
oontraots, then the provisions of S. 932, Con- 
tract Act. would not apply, because defendants 
knew cf ibe relations between the plaintiffs and 
the Company ; and in these circumstances tbe 
defendants were not entitled, in a suit by the 
plaintiff company as principals, to rely on any 
defence resting on tbe rights and obligations 
subsisting between A. & Co. and tbe defend- 
ants, whether the defenoe be set •off or any 
other equity.^ 

Per Seshagiri Aiyar, J . — As the plaintiffs 
knew that A. & Co. and the defendants were 

• independent contracting parties, they can have 
no right of action. 

Tbs principle of S. 231 of the Contract Act is 
this. As against the agent transacting business 
in his own name, the principal can claim the 
full benefit of tbe contfhct ; as against tbe party 

• contracting with the agent, the principal is 
bound by the equities subsisting between tbe 
agent and the oontraoting party. Even as 
against tbe agent, the principal must take tbe 
benefit with the burden. He cannot both 
approbate and reprobi^te with reference to the 
ordinary incidents arising out of the con- 

id). 

Parol evidence is admissible to prove whether 
one of the oontraoting parties was acting for 
himself or on behalf of a principal ; for snob a 
question is not one relating to the terms of 
a contract under 8. 92 of the Evii^noe Act (e). 
(Wallis t (I., contra). 

There is nothing in 8. 230 of the Contract 
Act which makes a departure from the rule of 
English, law. There is no authority for the 
position that only in tbe oases mentioned in 
the section, presumption as to the nature of the 
oontraoting party arises. In the present case, 
the principal's name is not disclosed dSd the 
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person signs himself. The preaump^on is 
therefore strong that the contract was with A. 

6 Co- as principals. The South Indian Indus* 
trials, Limited, formerly known as the 
Arbuthnot’s Industrials Y. Munsi Rama Jogi, 
27 M.L.J. 601. 

SIR JOHN WAIiLIS, O.C.J., and 8ESHAGIRI 
AIYAR, J. 

References :—(a) 18 0. 673 ; Bowl. 634 ; L.R. 

7 Q, B. D. 374 ; 10 A. 0. 627, (b) 8 M. & W. 

334. R. (c) (18911 1 Q.B. 370 (372) ; 19 Q. B. D. 
110 ; 22 Q B.D. 722, R. id) 34 B. 292 ; 9 H.L. 
0. 391; (iS9i) 1 Q B. 370 ; L R 4 Oh. D. 133; 
LR. 9 0. P 33; 18 O B.N. 8.-31 L.J C P. 
lU; 7 Term. Rep. 1369-101 E. R 1019, R. (e) 
6 0. 71; 31 M 45; 15 East. 272- 104 E,R. 847; 
L.R 6 Q B 36 ; 7 El. & Bl. 942 = 27 L.J.R.Q. 

B. 405 = 119 E.R. 1497, R. 

(97) S. 226. See No. 96, supra. 

(98) S. 2*60-- Principal and agent — Non- 
disclosure of prtncipaVs name — Agents 
whether personally liable. 

The defendant as manager of tbe Banaili Raj 
got some work done by tbe plaint ffs. Tbe name 
of the Raja was not disclosed to the plaintiff : 

Heldy that the defendant was not personally 
liable to tbe plaintiff for tbe work done by him 
for the Rij. Oulzar Ahmad v. Sbeva Shan- 
kar Sahai, 2\ Ind. Cas 415. 

Richards, c j., and tudball, j. 

(99) S. 230. See No, 96, supra. 

(100) Ss. 280 266— Undisclosfd principal — 
Contract on his behalf by pirs'n putporlmg to 
act as agent — No u^ disclos d principal in 
ixisten e - Right of agent to claim performance 
— Whether exists. Ramji Das v. Janki Das, 39 

C. 802 = 17 Ind. Cas. 973=18 O.W.N. 263. See 
Final Part. 1912. Col, 435. 

(101) S. 236, See No. 100, supra, 

(102) S. 237 — Articles of Association not valid 
— Power to borrow conferred on the managing 
aeents — Ratification by the share-holders — 
Effo(5t — Estoppel. Bee ACT VI OP 1862 
(COMPANIfeB), No. 5, 12 A. L.J. 763. 

(103) S 263 (7) — Sale of businei^s by some 
partnerfi— Effect— Dissolution of the firm. See 
CIV. PRO CODE 11908), No. 263, 8 8 L.R. 69, 

(104) S. 253 (10) — Hmdu Law— Joint family 
% artner ship — Death of one of the partmrs — 
Effect upon dissolution of partnership — 
Agreemtnt between survivors to continue the 
partnership— Liability of surety — '^mt for 
dissolution and accounts — Art. 106, Limi* 
tation Act (1908). 

Tbe principle of law embodied in 8. 253 (10) 
of tbe Contract Aot is based on the ground that 
partnprs cannot be expected to acquie*6ce in new 
partneil being forced upon them. In tbe 
of one partner dying, they may well object to 
tbi^ executors or administrators of a deceased 
partner coming into tbe business. But this 
principle can obviously not apply when all that 
happens is that one of the existing partners: 
becomes, by operation of law entitled, onjthH; 
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Oonlraol Act — {Goniinued) • 

d6!ith hi his 00- parcener, to a larger share in the 
partnership than he previously possessed in his 
individual right. 

In this case, plain tiSs trading ^nder the name 
of B.L H. alleged that, by a written agreement 
dated 1-1*1901, a cootraot of partnership was 
entered into between (1) M.K. (defendant 
No. 4) of the one part, and (2) plaintifis’ firm 
and the firm of G E.J.D. represented by 
defendants 1, 3 and 8 of the seoond part; that, 
under the terms of the said agreement, t^e 
two said firms were to supply the capital *for 
the busiaess of the partnership and that 
defendant No. 4 was to act as manager, the 
profits being shared equally by the two partiq|. 
The agreement was to remain in force for 3 
years from the date of starting work. By a 
bond dated 27-31901, G.M,, the father of the 
4th defendant, undertook to stand security for 
all losses sufierad by the two firms to the 
extent of 4th defendant’s share. The said 
surety died before suit s^nd defendants Nos. 4, 5 
and 6 represented his estate. 

Plaintiffs in their plaint presented on 
22-12-1910 alleged that the partnership was 
carried on up to the end of 1907 and was 
dissolved on 1-1-1908 except in so far as the 
carrying on of the business was necessary for 
winding up purposes. They further stated that 
the representatives of the firm of O.R. J.D. had 
settled matters with themselves and were merely 
pro forma defendants in the present suit. 

Plaintiffs claimed a settlement of accounts 
from ths late Manager M« K. and prayed^(a) that 
the partnership be wound up and a decree 
passed for any sums found to be due to them 
after settlement of accounts ; and (6) that, in 
the event of the Court finding that the partner- 
ship had not been dissolved prior to suit, it 
should now be dissolved and accounts made up 
and decree passed in accordance therewith. 
Defendants 4, 5 and 6 contended that the claim 
was barred under Art. 106, Limitation Act, 
inasmuch as tbe partnership had been dis- 
solved more than 3 years before suit, and that 
the agreement by G.M. to stand surety deter- 
mined on tbe lapse of tbe period o! 8 years from 
the date of tbe partnership agreement from 
1-1-1901 to 1-1 1904), and further that the part- 
nership was dissolved by tbe death of M.L., one 
ofthe partners in tbe firm of G.K.J.D. who died 
in July 1907. 

Held^ that the partnership was one between 
(a) M.Kt of the one part and (6) the 2 firms of 

G. R.J D. and B.L H. of the second part, and 
not between tbe five individuals who signed 
the deed 4n their personal capacities. 

Held also that the firm of G.B.J.D. was 
OODStituted of 3 partners, viz*, M L. P.L* and 

H. hU: that M L. and P L. constituted^ joint 
Hindu family so far as their property was con- 
oetned, and when M L. died in July 1967, 
P.L. at onoe became bis heir by the rule of 
survivorship and represented his estate for all 
purposes. Thus the death of M.L. in no way 
i^eoted, the partnership up to that moment 
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existing between him, his oo-paroener*F.L. and 
H.M. Held, therefore, that the death of M.L. 
did not dissolve the partnership firm of G-B. 
J.D. and, as a re^lt, did not dissolve tbe part- 
ner'«bin existing between M.K. and'the 2 firms 
of G.B.J.D and B L.H. 

Heldj also that the provisions of Art. 106, 
Limit ition Act, would not bar the present 
claim, for, when a partnership is determined by 
death and the surviving partners continue to 
carry on the business, the statute of limitation 
is no bar to taking the aoooupts of the new 
partnership by going into the accounts of the old 
partnership which have been carried on intc the 
new partnership without interruption or settle- 
ment (a). 

Held, also that the surety bond of the kind 
executed by G. M. must be construed strictly, 
and the liabilit y of the surety cannot be extend- 
ed beyond the period for which he was under- 
taking liability, simply by showing thaA the 
partnership, which bo was led to believe was to 
terminate within 3 years, was, in fact, by 
mutual agreement of tbe partners, to which he 
was no party, continued beyond that period* 
MaharaJ Kishen v, Hargobind and Basheshar 
Lai, lOi P.R. 1914. 

Johnstone and rattigan, jj. 

Beferences (a) (1896) 2 Ch. 474 ; 25 M. 26 
(31), 

Contribution. 

(1) CO’heir — Liability — Coiitnbutions ^Ex~ 
penses incurred by co-heir in liUgation 
about joint property ‘-'■Expenses in shrad of 
widow of comuion ancestor — Equitable set- 
off — Time-barred debt. » 

A oo heir is not bound to bear bis proportion 
of the expensfiS incurred by carrying on litiga- 
tion in respect of the common property {a)» 

The right of set off exists not only in oases 
of mutual debts and credits, but also where 
crosB-demands arise out of the snme transac- 
tion, or are so oonnooted in their nature and 
circumstances as to maxe it inequitable that 
the plaintiff should recover and the defendant 
be driven to a cross suit (b). 

A time-barred debt may be claimed by way 
of equitable set-off (cl. 

The plaintiff sued for recovery of his share 
of a certain sum of money belonging to 
the estate of R, of whom tbe plaintiff and the 
defendant were the reversionary beiwwiBiSCf^s 
defendant claimed a set-off in respect of tbe 
amount expended by him towards the shrad of 
R’s wiJow : 

Held, that, the plaintiff was liable to contri- 
bute bis shafle of the reasonable expenses for 
tbe shrad, and that the defendant was entitled 
to the set-off claimed in this suit. Ramdhari 
Singh y. Parmanund Singh, 21 Ind. Oas. 716. 
Chattbhjeb and Walmslby, jj. 

References : — (a) 21 1. A. 26»2L 0. 496 (P.C.)j 
30 M. 626*2 M.L T. 468-17 M.L.J. 439, Bel. 
ib\ 2 IVLH.O.R. 296, F, (c) 32 C. 676-2 O.L J. 
78. Bm 
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ConMhni\on^-^(Continued), 

{2)Vontribution amongst joint iori-feasora — 
Decree against plaintiffs and defendants for 
meane profits'— Tort not wilful — Plea that 
plaintiffs sole wrong deers* to be specially 
pleaded and made a special issue, ^ 

*Eeld, that, <m the facte of the case, the 
plaintiiSs and defendants against whom, as 
zemindars of estate A, a decree fof possession 
and mesne profits had been passed in favour of 
zemindars of estate N, were not wilful tort- 
feasors — even if the strict law of Mtrryweather 
V. Nizam were applicable in India —and pnma 
facie the plaintifis who paid the whole of 
the decretal amount in a proceeding under 
S,,*310 A, Oiv. Pro, Code, were entitled to con- 
tribution as against the defendants. 

In such a suit for contribution, a plea that 
the plaintiffs were the only wrong- doers, in the 
sense that they alone were in possession of the 
land ii\ respect of which mesne profits wore 
awarded, is of such a spe^cial nature and re- 
quires such special consideration that it should 
be distinctly pleaded and made the subject of a 
distinct issue {b), Biahun Charan Roy 
ChauduFi v. Bepen Chandra Roy Chaudarl, 
18 C.W.N. 622. 

Jenkins, c.j., and Ray, j. 

Eeferencea :—{a) (1799) 8 T.R. 186, JB- (b) 
(1787) 1 Oox, 318, R, 

(3) Ccnlribuiion, suit for^ what is— Rent, 
decree for^ in favour of co-sharer landlord 
—Defendants and not plaintiff liable — 
Payment by plaintiff— Plaintiff's interest 
affected— Contract Act, Ss. 69, 70 — Provin- 
dal Small Cause Courts Act, Sch. II, 
Art, 41 — Second Appeal— Civ. Pro, Code 
(1908), Ss. 102, 115 — Revision— Error of 
• law — Jurisdiction, ^ 

Contribution signifies payment by each of the 
parties interested of his share in any common 
liability. Henoe an aotion for contribution is a 
suit brought by one of such parties, who has 
discharged the liability Isommon to them all, to 
-compel the others to make good their shares. 
Mutuality is thus the test of contribution. 

The plaintiffs purchased the interest of the 
first defendant in a certain tenancy in Novem- 
ber, 1907* Some out of theentire body of land- 
lords sued the defendants for rent due on ac- 
count of the years 1311 — 1313 (1904 — 1906) and 
decree. When the landlords were 
about to bring the properties in the tenancy 
to sale in execution of their decree, the plaint- 
iffs deposited in Court the amount sufiioient 
satisfy the decree. The plaintiffs then 
brought a suit for declaration fjiat, as the 
defendants were liable to pay the judgment- debt 
they were entitled under equity to recover 
the same from them. 

Held, that no second appeal lay under 8. 102 
of the Code of Civil Procedure,, the value of the 
suit beings less than Rs. 500, and as the suit 
was not for the contribution but for recovery of 
^oey paid by the plaintiffs for the bibefit of 


ContPibution — {Gonitnued), * 

the defendants, Art 41, Sch, II of the Xiftovin*^ 
oial Small Cause Courts Act bad no application* 

The fact that the decree had been obtained 
by oo-sharer landlords did not necessarily lead 
to the inference that the sale of the right, 
title and interest of the judgment-debtor would 
not have affected the interest of the plaintiffs, 
the party liable to be affected would be entitled 
to satisfy the decree to protect himself from the 
apprehended injury to his right, he would also 
be entitled, if he made the payment, to be 
reimt)ursed under S. 69 or 8. 70, Contract Act, 

A decision, erroneous in law but not affecting 
th^'arisdictioQ of the Court, is not open to 
ra^sion by the High Court. Satya Bhotan 
Banerjeev Krisnakall Banerjee, 20 C.L.J. 
196=18 C.W.N. 1308. 

MOOKERJEE and BEACHCROFT. JJ. 

References: —n 0. 6=11 I. A. 287; 16 0. 749 
= 16 I. A. 104, R. 

» 

(4) Contribution, suit for— Assignee of rent 
dtcree, application for execution by — Pay- 
ment of decretal amount by one of (he co~ 
sharers— Gontrat Act, Ss. 69. 70 — Bengal 
Tenancy Act, 8. 148 {h) — Second app**al — 
Civ. Pro> Code (1908), S, 102 — Provincial 
Small Cause Courts Act, Sch, II, Art, 41, 

The defendants along with the plaintiffs wer^ 
liable to satisfy the judgment-debt under a>de* 
cree held by the fourth defendant, the landlord* 
That decree was assigned to the third defend- 
ant. The third defendant took out execution 
of the ddbree. Under compulsion of legal pro- 
cess, the plaintifis sitisfied that decree* 

Held, that the case governed by both Ss. 69 
and 70. Contract Act, and the defendants, the 
co-sharers, were liable to be called upon by the 
plaintiffs to contribute. 

A suit by some of several persons, bound by a 
common liability, who have discharged the joint 
obligation, to oompol their oo-sharers to make 
good their sharers, falls within the scope of Art. 
41 of the seoand schedule to the Provincial 
Small Cause Courts Act. RajanI Kanta Ghose 
V. Rama Nath Roy, 20 G L.J. 200. 

MOOKBRJEE and BEACHCROFT, JJ, 

(5) Contribution right of — Principle — Con- 
tribution^ who enn claim— Co debtor, who 
paid more than his share of debt, if can be 
sued— Pleading --Plaintiff , what to prove— 
Landlords collecting separately thair shares 
of rent, if can jointly sue the tenants. 

The right of contribution has its foundation 
in and is controlled by the principles of justice, 
equity and good oonsoience. It does not arise 
from contract, al tough it has somelrimes been 
base<fcfi the theory of an implied contract for 
contribution supposed to exist between parties 
jointly liable ex ccntraciu. Every joint holder, 
who has been compelled to pay more than bis 
share of the common debt, has the right of 
contribution from each of his co-debtors. The 
principle is that one who has discharged a 
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Oonirlbotlon ^{Continued ) . 

ooma&t3n liability can recover from his co-obli- 
gors only for the excess that he has paid over 
his share, and each co-obligor is liable to con- 
tribute only in proportion to His share of the 
common debt or obligation ; hence, it follows 
as a corollary that no contribution can be 
claimed against a person who has paid more 
than his share of the debt. It is not necessary 
that the entire debt should have been satisfio.i 
by the plaintiff, but he must establish that 
he has paid more than his share of the joint 
liability. In a suit so framed, the liabilities of 
the difierent parties, plaintiffs and defendants, 
must be separately ascertained ; and a joint 
decree cannot be made in favour of the plaintiff 
against the defendants. 

When the judgment-debts satisfied are closely 
connected and arise out of the same or similar 
transactions, in a suit by one of the judgment- 
debtors for oontribution, one of the co-debtors 
can plead that be bad discharged a similar 
liability which would otherwise have fallen upon 
the claimant. 

The fact that the landlords oolleot their rent 
in their respective shares separately docs not 
stand in the way of a suit by all the landlords 
for a joint decree against all the tenants (a), 

X, Y and Z are co-sharer landlords, ench of 
whom collects his share of rent ^separately. X 
obtains a decree for rent against A, B and 0 ; 
similar decrees ace obtained by Y and Z against 
the same set of tenants. A satisfies the decree 
of X, B. that of Y. and C, that of Z. In a 
suit for contribution brought by A cgainst B 
and 0, in respect of payment made by him to 
satisfy the decree of X, it is open to B and C 
to plead non-liability on the ground that they 
have discharged a liability which would other- 
wise have fallen uoon A under the decrees 
obtained by Y and Z. Hatungioi Debi y. Bro- 
Jeiwar Banerjee, 20 O.L J. 205. 

MOOKBRJKB and BEAGHOROFT, JJ. 

Reference's : — (a) 35 0. 331=»35 I.A. 73*7 0. 
L.J. 139, R, 

(6) Contribution^ Co-sharers — Former suit 
by some co^sharers against trespassers —Sutt 
against other co-sharers for their share of 
the rests of prior suit — Absence, of contract 
— Non liability — 5. 70, Contract Act^ 
Applicability, 

Plaintiffs, who were oo-sfaarers, in a joint 
khata with the defendants, instituted a suit 
against two trespassers and recovered possession 
of the khata from them. Tbe defendants claim- 
ed partition and the plaintiffs now brought this 
suit for a declaration that the defendants were 
not entitled to partition until they paid their 
share of the expenses of the former litigation 

against the trespassers. « 

« 

Held that, in the absence of any contract, the 
defendants were not liable for any portioifof 
the costa of the former litigation (a). 

Held also that Q. 70 of tbe Oontraot Act was 
not applicable to oases like the present one (b). 


Coatplbntlon^(Concluded), 

Dalla Singh v. Khazana. 61 P.B. 1914 •■2G7 
P.L.R. 1914. 

SHAH Din and Ghevis, jj. 

Referenets ?a) 21 0. 496 (P C.) ; 30 M. 626, 
R. ; *118 P.B. 1888 ; 70 P.B. 1900, CiUd. (6) 
a A. 234, R. » 

(7 ) J >int tf '> ancy— -Payment of the whole rent 
by one tenant ^Liability t joint and several 
Contribution, suit for, if ites— Contract 
Act, 8$ 43. 70. 

Where tbe defendants held;a tenancy jninrly 
with the plaintiff, and the plaintiff paid the 
whole rent due upon the bolding : j 

Held, that a suit for contribution lay, and 
the plaintiff was entitled to a decree agains** tbe 
defendants according to their shares. Nirdoih 
Munda v Jakarta Munda, 20 C.L.J. 492. 
Mudlick, j. 

(8) Contribution, doctrine of --Plea iif>at at 
(he time of contribution the right of original 
creditor had he'iome time- barred, maintain- 
ability of ^Alteration of position under the 
joint contract, effect of. Sardha Bakhsh Singh 
V. Dupga Bakhsh Singh, 16 0.0 285*22 Ind. 
Gas. 263. Sie Final Bart, 1913, Gol. 465. 

(9) One of several under-proprietors satisfy- 
ing j imt decree for arrears of rent Suit for 
contribution — Jurisdiction. See ACT IX OP 
1887 (rROVIi. S.O. OOURTS), No. 18, 24 Ind. 
Oas. 28. 

(10) Suit for oontribution, meaning of—Tesfe 
of contribution— Jurisdiction of Small Gause 
Oourt. See CONTRACT ACT, No. 69, 24 Ind. 
Gas. 259. 

(11) Suit by creditors against j5int promisors 
— Decree against one joint promisor — Another 
joint promisor exonerated on the ground that 
suit barred against him— Payment by former—’ 
Right to seek contribution from latter. See 
CONTRACT ACT. No. 41. 16 M.L.T. 669. 

Conversion. 

Specific moveable property — Person entrusted 
for inspection for sale— Pledge by — True owner 
suing to recover from pawnee— Suit instituted 
within 3 years from the date when owner 
bre.^me aware of pawnee’s possession— No bar. 
See Limitation Act (1908;, No. 79, 16 M.L. 
T. 221. 

Converts. 

Hindu married woman of Palli easte^ 
Conversion to Mahomedanism — Second 
marriage with Mihomedan during the sub- 
sisUnce of first marriage ^Legality — Appli- 
cability Hindu or Mahomedan Law-^ 
Recognition of paternity and acknowledg- 
ment -Effect— Conflict between persons of 
different religions- Law appl cable — Dotrine 
of Factum v^iflit-AppUcabdity^Legiti- 
macy of offspring, 

A Hindu married woman of the Palli caste 
became a convert to Mahomeianism and 
married a Mithomedau during the eabsiatenoe 
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Goiiverta—( Con^ini^dd). 

of tb« first marriage. Held, the second marri- 
age is illegal and the children born of snoh a 
a union are illegitimate. 

Per Spencer, J , — If the marriage was invalid 
and the parties knew it, no aokoowledgipeot 
opuld make legitimate the offspring of a union 
which had its inception in illegitimacy. 

The Mahomedan and Hindu Laws Jbeing 
personal laws are attached to the followers of 
each religion wherever they may be living. 

Where Fatima alias Unnamalai (Hindu) was 
married to Muniya Gownden (Hindu) in Pondi- 
cherry, but her marriage to Jaila Rowther 
(Mahhmedan) was performed in British terri- 
toBy, and the marriage to Jaila baa come before 
the British Courts, the law to be administered 
is that prevailing in British India. 

Assuming that there is a custom among 
Pallia or Vannians of allowing a woman to 
marry again during the lifetime of her first 
husbaifd, such a custom is contrary to public 
policy and appears to be*condemned by the 
community, and therefore the Courts will refuse 
to recognise it. 

A mere recognition of paternity is not equi- 
valent to a recognition of legitimacy ; and 
^ acknowledgment cannot make legitimate the 
offspring of zina (fornication, or adultery). 

Where a oonfiiot occurs between persons be- 
longing to different religions, the Courts must 
apply the rules of justice, equity and good 
conscience. 

In considering whether the woman’s first 
marriage was subsisting or not at the time of 
her second marriage with Jaila Rc.wther, the 
principles of Hindu law must be applied ; but 
in testing the validity of her second marriage 
with Jaila Rowther the principles of Muham- 
madan Law must be applied. According to 
Hindu Law, her Hindu marriage was not 
dissolved by her apostaoy. According to 
Muhammadan Law, the marriage of a man 
with the wife of another man is not permit t‘*d 
so long as the first marriage is subsisting. Such 
a, union will not be merely invalid (/asicZ) but 
altogether void {batxl) and illegal. 

Per Sadasim Aiyar, J.— If there is a custom 
among any community of allowing a woman 
to marry again during the lifetime of her first 
husband, without any >defioed rules by which 
the marriage with her first husband is dissolv- 
edn^^qfrire ^second marriage is contracted, such 
a custom is contrary to public policy and 
morality, and cannot be recognised by the 
Courts. 

As regards the doctrine of factum valet, 
neither in the Hindu nor the Muhammidan 
Law, does it ever excuse the violation of a legal 
rule so as to make aots performed in such vio- 
lation legally valid. That doctrine only means 
that a precept, which merely belong to the 
domain of eoclesiastioal admonitary precept, 
has not “ in the domain of Vyavahara ” or 
secular law the same force as a positive and a 
clear rule of the Vyavahara law has. Badamaa 


ConvecU -{Concluded). * 

Rowther v. Fatima Bl, 15 M L-T. 4o7>» 
11914) M.W.N. a78»26 M.L.J. 260 = 22 Ind. 
Cas. 697. 

SaDASIVA AITAB and SPENCER, JJ. 

References 21 C* 666 ; 34 B. Ill; 8 M. 169; 
9 M 466 ; 18 C- 264 ; 30 M. 560; 32 C. 871 ; 4 
B 330; 23 M. l71 ; 16 A. 396 ; 42 P.R. 198, 
R. 

Co-operative Societies Act. 

Sep ACT II OF 1912. 

Co-owners. 

(1) Practice — Code of Civil Procedure fl908) 
— Suit by one o/ many joint owners for 
possession - Other co-owners pro forma 
d fend ints Form of the decree^ 

In a suit for ejeotmeot brought by one of the 
many joint owners of the property against a 
trespasser, in which the remaining owners have 
been made defendants onHhe ground that they 
would not join as plaintiffs, the decree should 
not be for joint possession in favour of all the 
co-owners, but ought simply to be one in favour 
of the plaintiff giving him possession on behalf 
of himself and other co-sharprs and not ad» 
versely to the latter. Sheo Dial v. Parbatla, 
12 A.ii J. 23 = 22 Ind. Gas. 841. 

PlGGOTT.gT. 

(2) Presumption that co owner's fossession is 
on behalf of all owners— Possession by 6ip- 
gest ndtclt share holder, charnc er of - Trus- 
tee for minor oo-owners — Reason for rule. 

In a case in which the question arises as to 
whether the possession of one bo-owner has been 
adverse to that of another, the fundamental 
rule is that the entry of possession of land under 
the common title of one co-owner will not be 
presumed to be adverse to the others, but would 
presumably be held to be for the benefit of all 
(a). 

Th reason for this rule is that the possession 
of one co owner is in itself rightful and does 
not imply hostility as would be the possession of 
a mere stranger. The law will never construe 
a possession tortious unless from necessity. On 
the other hand, it will consider every posses- 
sion lawful the commencement and continuance 
of which is not proved to be wrongful, and this 
is upon the plain principle that every man 
shall be presumed to act in obedience to his 
duty until the contrary appears* 

There is a presumption that the biggest adult 
shareholder of a property is the trustee for the 
others, if, as a fact, he holds entire possession 
of the property during their minority. Jajnea- 
war Saha v. Satish Chandra Saha. 23 lud, 
Cas. 6g2. 

HbljMWOOr) and CHAPAIAN, JJ. * 

Reference :--{a) 36 0. 961 = 12 G.W N. 127 = 
6 O.ti. J. 736, Bel. 

(3) Injunctionf temporary — One co-owner 
building upon joint property to the prejudice 
of other co-owners-- SuU for partitionr- 
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Co- 0 waePB-**( Concluded ) . 

^bstantial question in controversy --Main- 
0 ^ status quo — High Court, inter- 
ference by, for prevention of injustice — 
Chatter Act {24 and 25 Vkt., C. lOi), 8. 15. 

Where a oo-owner in a piece of land begins 
to buiid^upon it a hou'^o to the prejudice of the 
other 00 - owner’s right and the latter sues for 
his only remedy — partition, a temporary injuno* 
tion should be granted, if there is a substantial 
question in issue, to mainttin the status quo to 
the necessary extent. Hemaota Kumar Roy 
V. The Barangar Jute Factory, 24 lud. Tjas. 
313 = 20 C.L J. 441. 

MOOKBBJEE and BEACHCROFr, JJ. 

References : ^1$ Eq. 544 = 43 L J. Gh. 777 = 
31 L.T. 219 = 33 W.R. 147; 27 Oh. D, 43 = 52 
L T. 9 = 83 W.R. 243; (1911) 1 K.B. 465 = 
80L.JK.B. 155 = 104 L.T. 446=18 Manson 
139, Eel ; 21 Tnd. Caa. 861 = 19 C.L.J. 47 = 18 
O.W.N. 176. 

(4) Temoorary injunction — Co-owner building 
on joint land in his exclusive possession— Other 
co-owners %f may apply for injunction — Question 
to be consiiiere ion such interlo :utory application 
— Defendant f'Uildmg after notice of suit — Courts 
power to order demolition — Revision by High 
CtiUrt—Charhr Act (24 & 25. Vict,, c. 104), 
8» 15 israil v. Samser Rahman, 18 O.W.N- 
176 = 19 C.L.J. 47 = 21 Ind. Gas. 861 = 41 C. 
436. See Pinal Part, 1913, Col, 467. 

Copies. ^ 

Duty of person applying for copies of judg- 
ment and decree —Application through agent or 
through Post Office — Oalculalion of time spent 
in obtaining copies— Extension of time — Dis- 
cretion of Oourt — Revision. See LIMITATION 
ACT (1908), No. 32, 10 N L.R. 189. 

Copyright. 

Indian Copyright Act (Til of 1914) — Cf^py- 
right Act (1 and 2 Geo. V, c, 46) — Law 
Reports, copy right in -Reports of judgment^ 
copyright in — Selection of judgments, copy- 
right tn - JudgntAk^is obtained by expendi- 
ture of time, labour or money by one, 
if may b* reproduced by another — Extracts 
from judgments and facts tak-n from 
record, copyright in — Common source of 
information, reference to — Injunction, 
perpetual — Pirated matter, direction for 
delivery and destruction— Damages, assess- 
meiBLi of. 

It is generally true that, in the r^’ports of 
judgments, the reporter has no copyright, but 
it cannot be said that in the selection of oases 
and in the arrangement of the reporting, the 
reporter has not the protection of law. One is 
entitled to report such judgments as h^oTttains 
by e![pdnditure of his time, labour, money, but 
when he fails to exert his own energies,^ be 
cannot be allowed to avail himself of other peo- 
ple’s industry. Nor will he be allowed to take 
quotations from judgments or facts obtained by 
atiotheic fpom tl^ records of a case. 


Tight— (Concluded)^ 

The principle is, that, whilst all are entitled 
to resort to common sources of information, 
none are entitled to save themselves trouble and 
expense by availing themselves for their own 
profi^ of other men’s works, subject to copyright 
» and entitled to protection. Jogeth Chandra 
Cnaudburi y. Mohim Chandra Ral, 18 C.W.N*. 
1078. ^ 

IMAM, J. 

Reference : —2 Beav. 6 (8), F, 

Copyright Act. 

See ACT III OP 1914. 

Copyright Act (1 ft 2 Geo. Y, c. 46). 

See COPYRIGHT, No. 1, 18 O.W.N. 1078. 
Corporation. 

Suit by— Plaint signed by principal officer 
who is also am-muktear, if sufficient. Sae CiV. 
Pro. Code (1908), No. 392, 22 Ind. Oas. 674. 

Go sharers. 

(1) Adverse possession by co-sh%rer—What 
must he shown. 

When two persons are joint owners of a 
house, the possession of one is the possession 
of both. The mefe fact that one co-sharer 
ceases to reside in the house and allows the 
portion he bad formerly occupied to fall into 
ruins does not mean that the other oo-sharor is 
in adverse possession of the whole house. The 
co-sharer who claims title by adverse posses- 
sion must do something to indicate that he 
disputes bis co-sharer’s title to the house, 
Chander Singh y. Tundi, 21 Ind*. Gas. 88‘. 
LYLE. J. 

(2) Co- sharer, suit by, for joint possession of, 
land and injunction — Injury or likelihood 
thereof not alleged in plaint— Hostile title 
not set up by defence — Decree for joint pos- 
session if should be given — Ouster, meaning 
of -Common Law (iction for ejectment and 
equity suit for ir> junction, distinction be- 
tween, if should he introauced m this coun- 
try— Principle of equity, justice and good 
conscience. 

The plaintiffs and the defendant were oo- 
sharers in a mehal. Each co-sharer was in sole 
occupation of some lands appertaining to the 
mohal as khamar lands and the defendant was 
in such possession of some lands. Oft 
fendant commencing some building on portions 
of the land, the plaintiffs 'brought a suit for 
recovery of joint possession of the land in dis- 
pute on declaration of their proprietary right 
to their shafd in it, for demolition of the build- 
ing raised, for an injunction restraining the 
defendant from building on the land. The 
defendant did not claim any exclusive title to 
the land and the pla'intiffs did not allege that 
they bad sustained or were likely to sustain any 
substantial injury by reason of the sole occupa- 
tion of the land or building thereoo by the 
defendant; 
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Co-sharers— ‘(Oon^tnited) , 

Held, that the mere faot of sole occupation 
by one oo-sharer does not neoeesarily constitute 
an ouster of other oo-sharers, nor does it enti- 
tle the latter to a decree for joint poasession. 

Ouster means * dispossession ’ of on^ oo- 
Efharer by another where a hostile title is set up 
by the latter and when the occupation of the 
latter is not consistent with joint ownership. 

Beld, that, there being no assertion of hos- 
tile title in the present case, there was no ous- 
ter of the plaintiSs by the defendant. 

That the distinction between a common law 
actidli for ejectment and an equity suit for an 
injunction should not be introduced in this 
country, and questions of joint possession and 
injunction should be decided on the principles 
of justice, equity and good conscience. 

That, in the present case, the mere fact that 
the lapd in suit adjoined the dwelling-house of 
the plaintiffs irrespective ^of any injury would 
not bo a suilicient ground, consistent with the 
principles of justice, equity and good conscience, 
to give joint possession or order the demoli- 
tion of the buildings already erected or restrain 
the defendant from building on it. Sreeniutty 
Baaanta Kumari Dassya v. Mohesh Chandra 
Shaha. 18 C.W.N. 328 = ai lnd. Cas. 621. 
CHATTBBJEE and WalMSEEY, J.T, 

(3) Landlord and tenant — Bengal Tenancy 
Act (VIII of 1885), 8. 105- A — Letting out 
by one co- sharer— Jungle and waste land — 
Land reformed— Acquiescence, 

Where one of the co-sharers granted an amah 
namah for thp purpose of reclamation and im- 
provement of jungle and waste land, which 
belonged to all the co-sharers, to A, who re- 
mained in possession for more than ten years 
* without any objection by other oo-sharers and 
reclaimed the land : 

Beld, that the principle of the decision in 
Watson v. Ramchand (a), would apply and A 
became the tenant of<* all the co-sharers (6). 
^Oakhyayani Oebi v. Mana Raut, 19 G.L.J. 
113== 22 Ind. Gas. 666. 

Mookerjbb and Beachcroft. jj. 

References : — {a) 18 G. 10, Appl. (b) 7 C, 414, 

B, 

(4) Adverse possession by co sharer — Overt 
act— Retention of names by Revenue autho- 

* “ - ritiis after, does not prevent limitation. 

Possession of one oo-sharer is ordinarily 
possession of all the co-sharers ; but the co- 
sharer in possession can convert his posses- 
sion into adverse possession by i^n overt act 
showing unequivocally to the co-sharers that 
in future he intends to bold for himself alone, 
and this adverse possession so begun cannot be 
stopped by the other co-sharers merely by afdr- 
matlons that they are oo^sbarers or by mere 
applioatiotts for partition. It is the business 
of those oo-sharers within limitation actually 
and effectively to assert their rights and to 
bteak np the tisarper's exdttsiye possepsion. 

31 


Co-sharers— (Confinttsd). 

The mere retention by the Bevenue autffCtrities 
of the names of those co-sharers as such, after 
the aforesaid overt act has been done, does not 
prevent limitation from running against them, 
nor does even a decree in their favour, not 
accompanied by actual effective assertion of 
right and taking of possession of those rights, 
help them. Akbar y. Tabu, 105 P.L.B. 1914 
= 61 P.W.R. 1914 = 45 P.B. 1914 = 22lDd. Cas. 
806. 

Johnstone and Che vis, jj. 

References : — 4 Ind. Gas. 91S^= 120 P.B. 1908 
= 18 P.L.B. 1909; 29 B. 300 = 7 Bom. L.K. 
252, F, 

(6) Co-sharer, sole occupation by, of joint 
land — Ouster — Suit for joint possession — 
Justice, equity and good conscience — Status 
quo lohen maintained. 

Where it is found that a portion of the joint 
land was marshy and wag jointly possessed by 
all the co-owners, although they bad other 
lands in separate possession, and that when the 
marsh silted up one of the co-owners occupied 
the silted up land to the exclusion of others : 

Held in a suit by one of the co-owners for 
joint possession, that there was ouster and 
plaintiff was entitled to recover joint possession 
without bringing a suit for partition. 

Where parties are contented with joint 
poBsossion of a portion of the joint land and 
separate possession of the rest, from the point 
of view of justice, equity and good eoDBoienoe, 
the status quo ought to be restored and the 
party dissatisfied relegated to a suit for parti- 
tion. Kurnud Lai Ray v. Jogendra Mohan 
Ray, 18 C.W.N. 609 = 22 Ind. Cas 683. 
Oarnduff and Richardson, jj. 

(6) Suit for recovery of possession of land by 
proprietor of undivided half share— Nature 
of decree that plaintiff may be entitled to — 
Proprietor of undivided half share if can 
eject any one on the land from the whole of 
it. 

The plaintiff brought a suit for recovery of 
possession of a plot of land to the extent of an 
eight annas share, the plaintiff being the pro- 
prietor to the extent of eight annas and defend- 
ants Nos. 6 and 6 proprietors to the extent of 
the other eight annas. Defendants Nob. 1 to 
3 were tenants on the land recognized by de- 
fendants Nos. 5 and 6. The plaintiff asked lor 
joint posseBsion with defendants NoiA 1 to 3r 
if joint possession with defendants Nos. 5 and 
6 could not be granted. 

Held% that all that the plaintiff could ask 
for was joint possession of an eight annas share. 
Ho could not in this suit ask the Court to d^cido 
who ' wds entitled to posBesBion of the qthec 
eight annas share of the land with which he 
bad no concern. 

That a person entitled to an undivided 
half share of the land cannot sue to eject any- 
body from the whole of it and the defendatita 
Nos. 1 to 3 who had beea teopgnised as Uiumtii^ 
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Co-Bhareva*— • 

by thlf 00* sharer landlords oould not be ejeoted 
by the plaintiff from the whole of the land. 

That the plaintiff was entitled to a decree 
against all the defendants for recovery of joint 
possession of an eight annas share of the dis- 
puted property and he was entitled to enforce 
the right by a suit for partition, if he was not 
satisfied with the delivery of possession of an 
undivided half share. Gajadhar Ahir v. Man- 
Shi Bhikarl Lai, 18 O.W.N, 1011. 

COXB and CHATTERJEE, JJ. ^ 

(7) Penal Code, S* 447 — Criminal trespass-- 
Co-sharer building on the common land 
without permission of the other co-sharers — 
Permission asked for and refused. 

Where one of the co-sharers asked the per- 
mission of the other oo-sharer to build upon 
the common land and the permission was 
refused and he built in spite of the refusal, 
held he oould not be c,onviGted of the offence of 
criminal trespass within the meaning of 8. 447, 
Penal Code. The mere fact that a oo-sharer 
asked the permission of the other oo-sharer to 
his appropriating to his own use a portion of 
the common waste land, would not necessarily 
imply that the co-sharer, whose consent was 
asked for, was admitted to be the sole owner of 
the land in question. Ram Sarup y. Ring- 
Emperor, 12 A.L.J, 790. 

PiGaOTT, J. 

Beferences : — 2iA, 165 ; 26 B. 658, 22. 

(8) Oo-sharer when entitled to mesne profits 
from another oo-sharer— Ouster necessary — 
What amounts to ouster. See MESNE PRO- 
FITS, No, 1, 23 Ind. Cas. 122. 

(9) Non- transferable occupancy holding — 
Purchase by co- sharer landlord — Effect. See 
OCCUPANCY, No. 1, 19 C.L.J. 400, 

(10) What constitutes adverse possession of a 
oo-sharer as against another oo-sharer. See 
PARTITION, No. 2, 200.L,J. 32, 

GOBtl. 

(1) Partition suit— Costs discretionary with 
Court— Party failing in his contention 
mulcted in costs— Discretion reasonably 
exercised. 

In a suit for partition, the Court has a dis- 
cretion to award costs against a party who 
vexatiously raises a contention and fails in it. 

Bhanmirgam Filial y. MIrakanI Rowther, 21 

lnd« Cas, 746, 

SADASIVA ITSB and SPENOBB, .7 J, 

(2) Letters Patent— Costs, appeal as to, only 
from Original Side— Order regarding costs, 
incidental to fudgment— Limitation— Timie 
aectipisd in review not deducbed— Reason- 
able cause for non-presentation mthin time, 
what is — When appellate Court should 
interfere with First CourVs order as to 
costa, 

' Hehf, an appeal may be preferred only aa 
oobts, when the ordet as to eoBts is 


Costs— (Confint^d) . 

made as incidental to a “ judgment” by a single 
Judge sitting on the Original Side of the High 
Court (a). 

The time occupied in connection with the 
presentation of the review petition cannot be 
deducted from the period of limitation proscrib- 
ed for the presentation of the appeal (b). 

Where, however, in consequence of the filing 
of the review petition, the trial Judge made an 
order that the decree should be recalled, and 
where the appeal was in fact presented a day or 
two after the review petition was dismissed, 
held, there was reasonable cause for uof -pre- 
sentation of the appeal within the prescribed 
period of limitation. 

As a rule, an appellate Court will not inter- 
fere with an exercise of discretion of a lower 
Court in the matter of awarding costs, unless it 
has proceeded on a manifestly wrong ground, 
such as the application of an erroneous principle 
or misapprehension ol the facts (c) . 

Whore, however, it is not clear bow the trial 
Judge intended his order as to costs to be 
worked out when be used the words “ the costs 
must follow the event,” and the learned Judge 
himself had doubted the oorreotness of the 
decree as drawn up, and lastly where it appears 
that the order as interpreted is not the order 
which should have been made. 

Held, the appellate Court is at liberty to 
interfere with the order regarding oosts. Num- 
beramal Chettfar v. Krishnajee, 26 M.L J. 
356-(i914) M.W.N. 310«15 M.L.T, 263 = 22 
Ind. Cas. 919. 

WHITE, O. J., and OLDFIEIiD, J. 

Beferencesi — (a) 17 M.L.J, 569 (F.B.), D.; 

6 A.C, 682, 22. (b) 14 M. 81 ; 15 C. 242 ; 18 13, ^ 
94, 22. ic) 1 K,B. 658; 2 Bom. L.R. 254; (1889) 

2 Ch. 472, 22. 

(3) Petition by husband for dissolution of 
marriage— Security Jor wife^s costs—S, 4, 
Act X of 1865 (Succession), 

In this case the husband petitioned for disso* 
lution of marriage and the wife applied for 
security being furnished for her costs. Both 
parties were of Indian domicile and were subject 
to S. 4 of the Indian Succession Act. The wife 
had no property of her own. 

Held that the Court must exercise J ts ^ip ^ 
oretion in deciding applications of this nature 
and that this was a fit case in which an order 
for security should be passed, as otherwise the 
withholding of such an order might he equiva* 
lent to shutting out the wife's defence alto- 
gether. Bateman y. Batpman and Mlachi, 
41 C. 963. 

CHITTY, J. 

Beferences:— 6 O.W.N. 414; 5 0. 867; 23 0. 
616 (N); 23 0. 913; 14 0. 580; 19 B. 293, 22. 

(4) Probate case— Costs— Decree that cost^ 
should come out Of estate— 'Execution of 
deefee^Sfhfwer of txoeutim, 
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to^i%-^{Continued) . 

Where a decree in a oonteBtod probate case 
directs that the costs of both parties should be 
paid out of the estate, and that joint letters of 
administration should issue to\)oth the parties: 

Eeld^ that this does not entitle one 91 the 
}oint administrators to execute the decree 
against the other, and that the proper course 
to follow is to sell or mortgage a sufficient por- 
tion of the estate in order to pay off the costs 
paid by the parties. Hari Padn Handalv. 
Karunomoyee Daai, 24 Ind. Cas. 214. 

MOOKBRJEte and BEACHCROFT, JJ. 

(5ii TAmitation— Agreement to pay costa of 
suit — Termination of suit-— Starting point for 
computing period of limitation-"^ Construction of 
agreement. Sivasubraraania Mudaliar y. 
A. R. A. R. S. M. SomaBundaram Chettlar, 25 
M.L.J. 422 = 21 Ind. Cas. 442. See Final 
Part. 1913. Col. 471. 

(G) ^Decree for costs— Decree amended in 
favour of persons other than applicants by 
Court acting ex proprio moiu. See AMEND- 
MENT. No. 5, 20 C.L. J. 18. 

(7) High Court’s power to order a party to 
furnish security for costa — Failure to furnish 
security — Effect of dismissal of appeal — Appeal 
to His Majesty in Council whether lies. See 
CiV. Pro. Code (1908). No. 146,12A.L.J. 451. 

(8) Order of adjournment on payment of 
coats — Revision whether lies. See GlV. PRO. 
CODE (1908). No. 178, 12 A.LJ. 460. 

(9) Successful plaintiff relying upon invalid 
and dishonest pleas — Not entitled to costs. 
See CIV. Pro. CODE (1908), No. 385, 15 M.L. 
T. 206. 

(10) Decree in apparent conformity with 
judgment — True intention of Court as to costs 

> awarded to successful party, whether against 
one or more defendants, as gathered from whole 
judgment, if may be given effect to by way of 
amendment. See CiV. PRO. CODE (1908), 
No. 221, IS C.W.N, 772. 

(11) Mortgage deorecr for principal and costs 
— Splitting up of decree — Appropriation of pay- 
ment. See OlV, PRO. CODE (1908), No, 411, 
12 A.L J. 645. 

(12) Mortgage decree — Costs of suit become 
part of mortgage debt. See CiV. PRO. CODE 
U908), No. 408, 24 Ii)d. Cas. 63. 

(13) Meaning of costs would abide the 

Litigation caused by language of will 
— Costs to be borne by testator’s estate. See 
Civ. Pro. Code (1908), No. 63, 24 ind, Cas, 96. 

(14) Surety for costs of Privy Council appeal 
— Decree for costs if may be executed against 
properties charged by surety. Sje CiV. PRO, 
CODE (1882), No. 64. 19 0 W.N. 178. 

(15) Decree for sale of mortgaged property 
— Costs awarded to judgment-debtor — Set-off, 
Bee OlV. PRO. CODE (1908), No. 322, 24 Ind. 
Cas. 376. 

(16) Rejection of plaint at an early stage of 

the trials— Costs. See COURT FEES ACT, 
No. 23, 35 P.B. 1914, ^ 


Co%t%"^(Ooneluded)» 

(17) Collusive suit by son to contest fiAher’fl 
alienation— Heavy costs to be awarded to 
successful alieuee. See CUSTOMS (PUNJAB— 
Alienation), No. l, 7 P.W.R, 1914. 

(18) Wrongful intervention in execution pro- 
ceedings — Suit for damages — Maintainability 
—Award of costs whether sufficient oompensa- 
tion. See DAMAGES, No. 2, 7 S.L.R. 104. 

(19) Taxation of costs— Counsel’s fees when 
instructed by party or by vakil. See HIGH 
CoipElT RULES (MADRAS), No. 1, 26 M.L.J. 
567. 

(20) Order as to costa — Whether a “judg- 
ment” — Test for awarding costs. See LET- 
TERS Patent (Madras), No. 4, 22 Ind. Cas. 
551. 

(21) Costs against person obstructing Recei- 
ver. See Receiver, No. 3. 22 Ind. Cas. 417. 

(22) Agreement forg|sal6— Condition for re- 
turn of earnest money on non-approval of title 
by purchaser’s solicitor— Duty of solicitor— 
Solicitor when entitled to costs. See SALE, 
No. 4, 18 C.W.N. 668. 

(23) Court-fee paid on portion of claim with- 
drawn whether allowable as costs. See UNDER* 
PROPRIETARY RIGHTS, No. 2, 23 Ind. Cas. 231. 

(24) Withdrawal of suit with liberty to bring 
fresh suit on payment of costs— Proper order to 
be passed in liuch a case— Non-payment of 
costs— Subsequent suit whether Wred. See 
WITHDRAWAL OP SUIT, No. 2, 19 C.L. J. 629. 

(25) Order allowing withdrawal of suit with 
liberty to bring fresh suit— No order as to pay- 
ment of costs of defending — Irregularity — Revi- 
sion. Bee WITHDRAWAL OF SUIT, No. 3, 41 
C. 632; 

CounserB FeeB. 

Taxation of costs — Counsel’s fees when ins- 
tructed by party or by vakil. See HIGH 
Court Rules (Madras), No. l, 26 M.L.J. 
567. 

Coart. 

(1) Inherent powers of, when may be 
exercised. Bee CiV. PRO. CODE (1908), 
No. 217, 27 M.L.J. 606. 

(2) Inherent power of Court when may be in- 
voked. See CiV. Pro. Code (1908), No. 80, 
20 C.L.J. 483. 

(3) * Inherent power ’ of Court, meaning of. 

Bee OlV. PRO. CODE (1908). No. 213, 16 M.L. 
T. 430. • 

(4) Presumption in favour of proceedings of 
Courts. See CiV. PRO. CODE (1908), No. 268, 
(1914) M.W.N. 63. 

Courts Act (Punjab). 

See PUNJAB ACT XVIII OP 1884. 

Cf^urtfees. 

(1) Suit for injunction— Under valuation^ 
Arbitrary valuation — Plaint^ return oft 
Civ. Pro. Code, 1908, 8. llb—Eefuainglto 
exercise juriadietion. « 
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Coart’f ees — i Continued ) . 

A shit can be entertained only by the Court 
in which it is instituted, and the Court refuses 
to exercise jurisdiction when it returns the 
plaint for presentation to another Court. 

Where the substantial relief claimed is an 
injunction to restrain the defendants from 
interfering with the plaintiff in the manage- 
ment of the property, the suit is for an injunc- 
tion and the Court-fee to be paid on the plaint 
is according to the amount at which the relief 
sought is valued in the plaint. It is not open 
to the plaintiff in a suit of this description to 
put an arbitrary value on the relief which he 
seeks. Mohendra y. Dinabandhu, 19 C.L.J. 
15 = 21 Ind. Cas. 771. 

MOOKERJEE and BEACHOROFT, JJ. 

(2) Court-fee — Deficiency — Extension of 
time to make it good^ Judicial discretion — 
Appellate Court not to interfere. 

The Court of first ifistance allowed time to 
the plaintiff to make good the deficiency in 
Court-fee, and there was nothing to show that 
the Court did not exercise a judicial discretion, 
held that the appellate Court was not justified 
in dismissing the suit solely on the ground 
that full Court-fee was not paid when the 
plaint was filed. Ramlal v. Khundat-nn-niaa 
12 A.L.J. 709 = 23 Ind. Cas. 408*. 

Richards, c.j., and Banerji, j. 

(3) Civ. Pro, Code (1908), 0. VII. r. 11 — 
Plaint presented on insufficient Court- 
fee stamp — Court requiring payment in 
certain time — Non-payment — Dismissal of 
suit—Avpedl Court cannot give option to 
plaintiff to limit his claim to the extent of 
Court- fees paid — Practice^ 

The plaintiffs, having brought a suit on an 
insufficient Court-fee stamp, were given a 
month’s time within which to pay the defi- 
ciency. The plaintiffs failed to pay and asked for 
further time which was not given and the suit 
was dismissed. The District Judge on appeal 
was of opinion that the discretion in not giving 
more time was rightly exercised by the lower 
Court ; but set aside the order of dismissal of 
the suit on the ground that the order should 
have been in the form of rejection of plaint 
under 0 VII, r. 11 of the Civ. Pro. Code, and 
directed that the plaintiffs should be given an 
pption to abandon part of their claim and re- 
tain only^tbat part for which they had paid a 
sufficient Court-fee stamp. If the plaintiffs, 
in making the option, paid the deficient Court- 
fees, the same was to be accepted, and the suit 
tried on merits. On appeal : — 

Held, reversing the order and dismissing the 
suit, that there was no law or authority tp ^ow 
that the plaintiff^:, who bad not properly valued 
their claim or paid a sufficient Court-fee, were 
entitled at the last moment to an option su^ 
as was allowed to them by the District Judge. 
Yalll Ise Amanj! y. Mahmad Adam Asmal, 
16 Bom. L.R. 763. 

fiooTT, G.J., and Hayward, j. 


Coart-fees— (Coneftiddd) . 

(4) Appeal from final decree — Code of Civil 
Procedure, 1908, 0. XXXIV, r. 6— Advalorem 
Court-fee. Bajf*anf Lai v. Mahabir Kuar, 11 
A.L.J. 801 = 36 A. 476 = 21 Ind. Cas. 498 (F.B.). 
Sea I’inal Part, 1913, Col. 476. 

(6) Suit filed with influffioienfOourt-fee— No 
mistake— Court not to giVe time to file deficit 
Court-fee — Extension of period of limitation. 
See Ben. Act XI of 1859 (BENGAL REVENUE 
SALE LAW), No. 7, 24 Ind. Cas. 276. 

(6) Court's discretion in granting time to 
deposit deficit Court-fee — Mistake— Limitation. 
See ACT XI OP 1859 (BENGAL REVIf-NUB 
SALE LAW), No. 6, 18 O.W.N. 1071. 

(7) Pauper — Appeal — Court- fee — Payment 
after expiry of period of limitation — Misleading 
by practice of Court — Failure of officers of Court 
to inform counsel — Refund not to be allowed. 
See APPEAL (General), No. 2, 7 L.B.R. 90. 

(8) Mortgage suit — Appeal against order ab- 
.solute— Memoranduili filed with 8 annas Court- 
fee instead of ad valorem — Extension of time 
by Court to pay deficit Court-fee — Payment of 
deficit Court-fee within time — Limitation — 
Appeal whether filed in time ~ Mistaken appre- 
hension. See Appeal (GENERAL), No. 3, 21 
Ind. Cas. 866. 

(9) Practice of Madras High Court — Admis- 
sion Court excusing delay in payment of Court 
fees— Order subject to objection. See APPEAL 
(General), No. 10, 23 Ind. Cas, 946. 

(10) Suit by claimant under S. 283, Civ, Pro. 
Code (1882) — Court-fees, See CiV. PROt 
CODE (1802), No. 33, (1914) M.W.N. 910. 

(11) Suit for possession of oolonj/ land — Valu- 
ation — Court- foe — Jurisdiction — Suit impro- 
perly valued — Procedure. See CiV. PRO. 
CODE, (1908) No. 269, 194 P.L.R. 1914. 

(12) Bet-off whether can be claimed by 
garnishee — Payment of Court fee whether neces- 
sary. See Civ. Pro, Code (1882), No. 27, 16 
Bom. L.R; 520. 

V * 

(13) Instalment decree —Appeal— Court-fee 
how to be calculated. Bee OlV. PRO. CODE 
(1908), No. 40, 226 P.L.R. 1914. 

(14) Appeal out of time when proper Court-fee 
is paid — Delay if could be excused — Discretion 
of Court. Bee CiV. Pro. CODE (1908), No. 212, 
27 M.L.J. 677. 

(15) Claim for mesne profits — Valuation—, 
Court-fee. See MESNE PROFITS, No. 4724 
Ind. Gas. 232. 

(16) Properties other than mortgaged, liability 
of, for the decretal amount — Realization of 
mortgage mpney — Appeal •*- Court -fee. Bee 
Mortgage (General), No. 15, 17 O.C. 90. 

Court Fees Act. 

(1) Court Pees Act (VII of 1870), as amended 
by Act (XI of 1899), 8. 19-H, el. i-Probate 
and Administration Act (V of 1881), S. 98 
’-Succession Act {X of 1866), 8» 277 — Applica- 
tion by Collector for valuation of estate-^Peviod 
of limitation •^Inventory to be filed by executor 
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Court Feei Aci-^{ContinuBd), 

or administrator, nature of, Rajkaraarl 
Boubaneshwari Kumar y. The Collector of 
Gaya, 18 O.W.N. 163 = (1914) M.W.N. 13 = 
26 M.LJ. 56 = 19 O.L.J. 136 = 12 AL.J.69 = 
15 M.L.T. 87 = 16 Bom. L.R. 95 = 21 Ind/\3as. 
^5 (P.C ). Sad Pinal Part, 1913, Col. 482. 

(2) Sf. 7, cl. 4 — Suit for declaration in- 

junction— Consequential relief prayed for — 
Ad valorem Court- fee— Fictitious value — 
Whether plaintiff entitled to put, 

A prior mortgagoe brought a suit on his 
mortjjage without impleading the subsequent 
mortgagee and obtained a final decree for 
R4. 6,818. Later on the subsequent mortgagee 
brought a suit and prayed for the following 
reliefs ;—'(!) for declaration that the prior 
mortgagee has no right to bring to sale the 
property comprised in the subsequent mortgage 
in execution of his decree ; (2) for injunction 
prohibiting the prior mortgagee from taking out 
execution of his final decree against the afore- 
said property. For purposes of jurisdiction relief 
(1) was valued at Rs. 6,818 and Rs. 10 were 
paid as Court-fee ; relief (2) was valued at Rs. 100 
and a Court-fee of Rs. 7-8 was paid thereon. 

Held that the suit was one to obtain a 
declaratory decree where consequential relief 
was prayed for and an ad valorem Court-fee 
according to the amount at which the relief 
sought was valued, was payable on the plaint 
and the memorandum of appeal. 

Per Tudball, J. — It is of considerable doubt 
as to whether under 8. 7, cl. 4 of the Court 
Pees Act, a plaintiff is entitled to put on his re- 
lief a fictitiourf value and not the correct and 
proper value which is known to him. 

Per Richards, C J , — The proper meaning to 
"bo attached to the latter words of 8. 7 (cl. 4). 
Court Pees Act, is that the plaintiff shall truly 
state the amount at which he values the relief 
sought ; he is not entitled to put in a fictitious 
value when the relief is capable of valuation. 
JageshraY. Durga Pl^asad Singh, 12A.L.J. 
‘844 = 36 A. 500 = 24 Ind. Gas. 679. 

Richards, c.j., and tudbadd, j. 

(3) S, 7 (iv) {c)— Valuation^ Suit for decla- 

ration and injunction falling under S I, Hv) (c) 
of Act VII of 1870— Plaintiff's discretion to fix 
arbitrary value for purposes of Court-fee — Juris- 
dictional value both as regards land and other 
suits^S^, 3, 4, 8 and 9 of Act VII of 1877 and 
the rules framed thereunder— Interpretation of 
fiscal and other enactments. Barra y. Lachh- 
man, 111 P.R. 1913 = 228 P.W.R. 1913 = 23 
P.L.R. 1914 = 22 Ind. Cas. 503 (P.B.). See 
Pinal Part, 1913, Col. 478. • 

(4) 8, 7, IV (c), V {a)— Suit for declaration 
and consequential relief — Valuation — S. 8, Act 
yil Of 1887 {Suits Valuation^— Duty of Court 
in matters of Court fee. Hurihar Prasad 
Singh Y. Shyam Lai Singh, 40 C. 615 = 21 
Ind.Cas. 404. See Pinal Parts 1913, Col. 478. 

(5) S, 7 (iv) (c), Sch. II, Art, 17, els, 3, 6 — 

Comeqmniial relief, interpMation of— 


Court Fees Kct— (Continued), ^ 

Suit for declaration that plaintiff was mem* 
her of Commiiwb of Manapement— Conse- 
quential relief not warranted by averments 
in plaint—Suit incapable of valuation — 
Cognisance of plaintiff's valuation of relief 
sought, when acceptable — Madras City Civil 
Courts Act iVIT of 1892), Ss. 3, SSuits 
Valuation Act, 8, 8. 

For the purposes of the Court-Fees and Suits 
Valuation Acts, the expression * consequential 
relief’ means a substantial and immediate 
remedy in accordance with the title which the 
Court has been asked to declare. 

Where the plain I iff prayed for a declaration 
that he was a duly appointed member of the 
Committee of Management of a certain chari- 
table institution and also prayed for possession 
as consequential relief, but no title to posses- 
sion of the properties of the charity was alleged 
and no prayer was or coqld be inserted in the 
plaint for a declaration that the plaintiff was 
entitled to such possession : 

Held, (a) that a prayer for possession, being 
unwarranted by the averments in the plaint, 
could not be ‘relief consequential’ upon a decla- 
ratory decree ; 

(b) that the suit was in fact a suit for 
declaration merely, and fell within Art. 17, 
cl. (iii), or cl. (vi) of the second schedule of the 
Court Pecs Act .* 

(c) that in either case a fixed Court-fee of 
Rs. 10 was chargeable under the Act, and S. 8 
of the Suits Valuation Act did not apply ; 

id) that the declaration in the suit only 
related to an office and not to property, and was 
incapable of valuation and was not exoepted 
from the provisions of 8. 3 of the Madras City 
Civil Courts Act. 

For the purposes of jurisdiction, the Court is 
bound to accept the plaintiff’s statement of the 
value of the relief sought by him only in cases 
where the statement depends upon facts which 
constitute the cause of actiou alleged in the 
pUiut, and the Court cannot verify it without 
trying the whole case. But, where the state- 
ment is obviously a fictitious averment made 
for the purpose of ousting the jurisdiction of a 
Court and its falsity is apparent from the aver- 
ments of the plaint and the documents recited 
therein, the Court will not permit itself to be 
made a party to the plaintiff’s fraud, but should 
inquire whether it has jurisdiction. Muraz 
Hyder Alii Sahib y. Syed HuBsain Baza 
Sahib. 24 Ind. Cas. 316. 

Bakbwell, j. 

(6) S. 7 (iu) (e)’~Suit for establishing right as 
occupanfey raiyat and for recovering posseesion 
thereof — Valuation-^Jurisdiotion. See ACT 

XI50F 1887 (Bengal, n. w. P. and Assam 
CIVIL COURTS), No. 4. 23 Ind. Cas. 964. 

(7) S 7 (iv) if)— Suit asking Oouriio adminis* 
ter the estate of a deceased person and give 
plaintiff his share therein— Nature of suit— 
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Conrt^Fees Aet— (Con^tnt^^df). 

miBthtr * suit for accounts* — Valuation for 
purposes of jurisdictions. 8, Suits Valua- 
tion Acts. XX, r. 13. Civ. Pro. Code. 

A suit asking the Court to administer the 
estate of a deceased person, and inter alia to 
give plaintifE his share in it is a suit of the kind 
dealt within 0. XX, r. 13 (1), Civ. Pro. Code, 
and is a suit ' for accounts* within the mean> 
ing of the phrase in S. 7 (iv) (/), Court-fees Act; 
and the stamp has to bo paid ad valorem on the 
amount at which the relief sought is valued in 
the plaint. 

The valuation of the suit for purposes of 
jurisdiction is also the same. Shuja-ud-din v* 
Mussammat Ashalbi, 100 P.R. 1914. 
Johnstone and scott-smith, jj. 
Beferences '.Sl P. R. 1897 (P.B.) ; 68 P. R. 
1881 ; 10 0. 974 (F.B.), R. 

(9) S. 7, cl. {v)-^Leaseliold land, possession of, 
suit for — Jurisdiclion to try the suit — Value 
of the relief, sought whether determines 
jurisdiction* 

S. 7, ol. (v) of the Court Fees Act, does not 
apply to a suit for recovery of possession of 
land of whiohthe plaintiffs claim to be tenants, 
brought against the admitted landlords and 
persons who also claim to be tenants of the 
same ; and the value of the rblief sought, as 
stated in the plaint, determines the jurisdic- 
tion of the Court to try the suit. Ram Ekbal 
Singh V. Baldeo Singh, 19 G.Ij.J. 413. 
STEPHEN and MuriLICK, JJ. 
Eeferences:S2 0. 268; 15 A. 63, F* 

(9) S. 7, cl. (w), sub-cU. (a), (o) and (d)— 
Qhatwali Mahals, part of -^Ejectment, suit 
forehand forming part of an estate paying 
revenue to Government. 

A plaintiS cannot avail himself of sub-ol. (a) 
of ol, (v) of S. 7 of the Court-Fees Act unless he 
brings his case strictly within its terms, and 
for that purpose the determining factor is the 
laud in suit and not a larger property in which 
it may be included. 

Before a party can successfully rely upon 
Bub*ol. (c) of ol. (t?) of S. 7 of the Court Fees 
Act, he must establish that the land in suit 
pays no revenue permanently or temporarily 
settled thereon, or has been partially exempted 
from snob payment or is charged with a fixed 
paymeift in lieu of suoh revenue. 

The property in suit which consisted of five 
Qhatwali Mahals was included in an aggregate 
of fifty -two Ghat wall Mahals for which a 
sum of Rs. 16, 183 was annually payable as 
Sftdar Jama, No apportionment of this sum 
was,;made with reference to the several ^tenures. 

It appeared from the Collector's Register that 
a sum of Rs. 22,494 was collected by Govern- 
ment from the'fift) two Gbatwali Mahals out of 
which the Government retained a sum of 
Bs« 16,183 on account of Sadar Jama and paid 
the balance to the zemindar within whose estate 
the Qhatwali land was originally oomprised. 1 


Court Fees Aot — (Continued), 

The oolleotions from the five Qhatwali Mahals 
in suit amounted to Rs. 3,148-19-8. 

Held, that suk-ol. id) and not sub-ol, (a) or 
(c) of ol. (v) of 8. 7 of the Court -fees Aot was 
applicable and the value of the subject-matter 
was the market value of the land. ' 

Thi^t the ,sum of Rs.’ 3,148-12-8 was not 
revenue payable in respect of those five Ghat- 
wali Mahals. 

That even if the disputed land was deemed 
part of a revenue paying estate it was not re- 
oorded in the Collector's Register as separately 
assessed with revenue within the meaning of 
sub-cl. (a) of ol. (v) of 8. 7 of the Court-fees 
Act. Chandra Narayan Singh y. Aautosh 
Deo, 19 C.L.J. 342 = 18 O.W.N. 659=23 Ind. 
Oaa. 89 = 41 C. 812. 

Mookerjeb and Beaohcropt, jj. 

(10) 8. 7 (v) (e) — Suit for land forming a 
garden and two houses — Valuation for pur* 
poses of Court- fee and jurisdiction. 

In a suit for land forming a garden and two 
houses, the valuation of Court fee is governed 
by 8. 7 (e), Court Fees Aot, and is not to be 
arrived at, either for Court- fee or in ascertaining « 
jurisdiction, by the artificial 30 times Jama rule 
notwithstanding that the land is assessed to 
land revenue. HasBaramat Bhag Bhari 
Jawahir Singh. 71 P.B. 1914=241 P.L.R. 
1914 « 165 P.W.R. 1914. 

Johnstone andCHEVis. jj. 

References 100 P.L.R. 1914 ; C.A. 929 of 
1910, R. 

(11) 8. 7 (ix) — Sch, I, Art, l-^Suit for re- 
demption or foreclosure — Court fee payable on 
appeal ^Amount decreed up to the date of the 
decree Future interest not to be taken intot 
consideration. Raghubir Prasad y. Shankar 
Bakab Singh, 11 A.L.J. 1016=21 Ind. Cas. 
723 = 36 A. 40 (P, B.). See Final Part, 1913, 
Col. 480. 

(12) 8. 7 (ol. xi) — Suit falling under— Valua- 
tion for purposes of Court fees and jurisdiction. 

See ACT VII OP 1887 (SUITS VALUATION), 
No. 2, 26 M.L.J. 573. 

(13) 8, 7, ol. xi (cc)— Landlord and tenant— 
Suit for recovery of immoveable property from 
tenant — Valuation for ^utpoees of Court-fee — 
Appeal. See AOT II OP 1901 (AGRA TBNANOT). 

No. 21, 12 A.L.J. 933. 

■#. 

8- 7, ol. xi (cc)— Suit under— Title— 
Whether can be decided in suoh suit. See 
Mortgage (Generaii), No. 38, 27 M.L.J. 
476. ^ 

(15) 8. 12— Order rejecting plaint— Appeal. 

See Civ. Pro. Code (1908), No. 271, 80 P.R. 
1914. 

(16) 8. 19- H, cU ^--Inventory — Nature of-- 
8ix months run from the date of a true 
and full inventory. 

Under 8. 19-H, ol. (4) of the Court Fees Aot, 

•he period of six montlis runs from the lodging 
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Court Feet Aet—lOontinued). 

of th% inventory required by S. 98 of the Pro- 
bate and Administration Aot or B. 277 of the 
Indian Suooession Aot. It does not run from 
the lodging of an inventory V^hioh does not 
satisfy the requirements of the statuteibut 
TShioh might h^ve satisfied a District Judge. 

No inventory satisfies this statutory require- 
ment ivhioh omits the essential o! this detail 
namely, that its contents shall include a full 
and true estimate, of all the property in pos- 
session. Bhubaneswarl Kumar v. The 
Collector of Oaya, (1914) M.W.N. 13=^26 M. 
L.J. 66«19 O.Ij.J. 136 = 12 A.L.J. 69 = 16 M. 
L.T. 87-16 Bom. L.R. 96 = 21 Ind. Cas. 975 
0. 566 (P.C.). 

LORD SHAW, Lord Moulton, Sir 
John Edge and Mr. ameer ali. 

(17) Sch, I, No, l‘-Subj£ct’maUer in dis- 
pute in appeal — Plea of defendant that she 
was in possession in lieu of dotoer-^Plea 
incidental— Court-fee • not payable on 
amount of dower. 

In a suit for possession of property the de- 
fendant pleaded, first, that the plaintiff has no 
title, and secondly, that the plaintiff could not 
get possession without payment to the defend- 
ant of Bs. 80,000, the amount of dower due to 
her. The Court of first instance decreed the 
suit for possession, holding that the plaintifi 
was not bound to pay the dower, whatever the 
amount might be. The defendant appealed, 
paying Court- fees on the value of the property. 
On a reference by the Taxing Ofidcer as to 
whether she was liable to pay Court- fees on 
Bs. 80,000 as well, held, that the subject-matter 
in dispute in ^he appeal was the property of 
which possession was sought, and that the 
Court-fee paid was sufficient. Haidrl Begam 
*y. Bulzar Bano, 12 A.L.J. 481 = 36 A. 322. 
TUDBALL, J. 

(18) Bch. I, Art. 1— Buit (or redemption— 
Appeal therefrom— Subject matter in dispute. 
Bee Mortgage (redemption), No. 7, (1914) 

-M.W.N. 231. 

(18-a) Sch, I, Art, II and Sch. Ill— Court- 
fee^Probatet application for Court-fee, assess* 
nient of— ‘Court Fees Act, interpretation of. In 
the goods o/ Harriett Tevlot Kerr, deceased, 
18 0.L.J. 308 = 18 O.W-N. 121 = 21 Ind. Cas. 
502, Bee Final Fart, 1913, Col. 482. 

* {1% AH, I-D, Sch. II— Revision in a suit 
tried under the Provincial -Small Cause 
Courts Act, 1887, whether a revision under 
8, 84 of N.W.F.P. Law and Justice Regu- 
lation fVtl of ^901^ or tender S, SS of Small 
Cause Courts Act— Court-fees, * 

Held, that, as under S> 84 of the N.W.F.F. 
Law and Justice Regulation no application can 
be admitted for revision o>a small cause under 
the value of Bs. 1,000 on a question of law or 
oustom, such application, when admittedf must 
be held to have been admitted under 8. 25 of 
the Froviooial Small Cause Courts Aot and not 
ttoderS. 84 of the JN.W.F..P,.La77 aod Justice 


Court Feei Aot— (Confinttsd). 

Reg. VII of 1901. The application is'^ then 
withdrawn from the operation of B. 85 of the said 
Regulation and the Court-fees leviable are 
Rs. 2 only under Art. I-D, Sch. 2 of the Court 
Fees Act. Dharam Singh v. Dunl Chand, 3 
P.W.R. 1914 (N.W.F.F.). 

Dobbs, j. o. 

(20 and 21) Sch. II, Art* 6 — Bond given for 
production of attached moveables — *One given in 
pursuance of an order made under the Code of 
Civii Procedure'— Stamp Act, 1899, Sch, 1, 
Art, lb— Proper stamp — Court fee stamp of 
eight annas— No ad valorem duty— Rules under 
S. 269, Civ, Pro, Code, 1882 — Absence of 
alteration by rules under 8, 128 (2) (h), Civ, 
Pro, Code, 1908 — Whether former rules repeal* 
ed by new Codc—S, 157, Civ. Pro. Code, 1908 
— Consistent with this Code — Meaning and 
effect. Reference under the Stamp Act, 24 
M.L.J. 637 = 20 Ind. Cas. 776 = 37M. 17 (F.B.), 
See Final Part, 1913, Col. 483. 

(22) Art. 17 (1)—Suit under O, XXI, r, 63, 
Civ. Pro, Code, 1308 f=N. 283, Civ. Pro, 
Code, 1882 ^ — Proper Court- jee — Finding 
of fact in such suit — Evidence to be record- 
ed afresh- Evidence in summary proceed- 
ing— Value of — Relevancy — Evidence Act, 
Ss. 33, 146. 

The proper Court-fee payable on the plaint in 
a suit brought under 8. 283, Civ, Pro. Code 
(1882), is that prescribed by sub 8. 1 of Art. 17 
of Boh. II of the Court Fees Aot, namely Bs. 10 
for a suit to alter or set aside a summary deci- 
sion or order of a Civil Court not established by 
Letters Patent (a). 

In such suits, a Judge is bound to find the 
facts upon the evidence tendered and taken in 
the regular suit and not upon any evidence 
taken in the summary case. 

The evidence taken in the summary case may 
be admissible upon the conditions and for the 
purposes described in the Evidence Aot, {Vide 
Ss. 33, 145 of the Evidence Aot). Nga Seik y. 
Mga Pu, U.B.R, (1913), 3rd Qr. 181 = 22 Ind. 
Cas. 676. 

SAUNDERS, a. C. 

References (a) 35 0. 202, Rel, , U.B.R, 
(1897—1901), Vol. 11. 356, R. 

(23) Sch. II, Art. 17 (iii) — Suit for cancel- 
lation of release deed and any other relief to 
which plaintiff may be entitled— Court-fee 
—Requisite Court-fee not paid witKin time 
— Duty of Court— Dismissal of suit or re- 
jection of plaint— Costs, 

In a suit for cancellation of a release deed 
(faraghkhati) and for any other relief to which 
plaintdfi might be entitled, the plaintiff is 
bound to stamp his plaint ad valorem with 
reference to the amount, whatever it may be, 
at 4rhioh he elects to value his relief. Art. 17 
(iii), Boh, II, Court Fees Aot, does not apply to 
Buch a case {a). 

Where plaintifi fails to pay the required 
Court-fee as ordered by the Court, thp euH 
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Coart Fees Kct^{Concluded), 

shoal^* not be dismissed, but the plaint should 
be rejeoted under O. 7, r. 11 (b), Civ. Pro, 
Code. 

Where the rejection took effect at an early 
stage in the trial, there is no justification for 
allowing, excessive costs to the defendant, es* 
peoially where the parties had been endeavour- 
ing up to that stage of the trial to come to 
terms by private arrangement. Nanak Chand 
¥. Jiwan Mai, 35 P.R. 1914 = 237 P.L.R. 1914. 

KENSINGTON and BEADON, JJ. • 

Referencea :—{a) 23 M. 490 ; 29 B. 207 ; 109 
P.R. 1893, F ; 30 0, 788, D, 

(24) Sch. II, Art. 17 {vi ) — Order refusing 
grant of letters of administration with will 
annexed— Decree— Appeal — Court-fee. S-e Act 
X OF 1865 (Succession), No. 15, 22 Ind. Gas. 
98. 

Coart of Wards. 

(1) Minor female — IVoperty under superinten- 
dence of Court of Wards — Husband not compe- 
tent to apply for guardianship of minor’s per- 
son. See ACT VIII OF 1890 (GUARDIAN AND 
Wards), No. 20, 7 8 L.R. 199. 

(2) Grant of land under management of the, 

for hundred years for planting a grove — Legal- 
ity. See ACT HI OF 1899 (U.P. COURT OF 
wards). No. 1, 17 O.C. 291. * 

Court of Wards Act (Bengal). 

See Ben. act IX op 1879. 

See Bom. act I OP 1905. 

See Mad. ACT I OF 1902. 

See N.W.P. ACT HI OF 1899. 

Creditor. 

Creditor Whether a person intereRted in 
opposing grant of probate or letters. See ACT 
V OF 1881 (PROBATE AND ADMINISTRATION) 
No. 14, 7 Bur. L.T. 245. 

Crim. Pro. Code. 

(1) B. 107, notice under, if a public docu* 
ment — Proof necessary for admission of such 
document in evidence. See EVIDENCE ACT, 
No. 44. 18 G.W.N. 644. 

(2) 8. 107 — Nature of application under. 
Bee Malicious prosecution, No l, 20 0. 
L.J. 618. 

(3) S. 195 — Application under— Dismissal for 
default — Legality — Restoration — Revision 
whetheX) lies. See CiV. PRO. CODE (1908), 
No. 176, 16 Or.L.J. 71, 

(4) B, 195 — Sanction to prosecute— Discretion 

of Court how fio be exercised— Proceeding un- 
der cl. 10^ Letters Patent— Sanction by whom 
to be granted. See SANCTION TO PBOSEt^UTE, 
No.fl, 410. 446. , • 

(6) S. 196— Enquiry by Registrar of Presi- 
dency' Small Oduse Court As to proper servi(feof 
sutnmbns if ittdicial proceedings— Sanction to 
prosecute for false personation in sertice of 
Bnmmotis. See BaNOTIOK TO PROSBOUTE, 
NditTf 18 O^WvN. ISadr 


Crim. Pro. Code— (Concftided). 

(6) S. 195 (6) — Sanction granted to prosecute 
— Extension of time for instituting complaint 
—Power of High Court. See SANCTION TO 
PROSECUTE, No. 2, (1914) M.W.N. 347. 

(7f Si 476—* Couri*-^ Successor in office* 

The expression * Court*, in S. ^76, Crim. Pro. 
Code,,- includes the successor in o£6oe of the 
officer who decided the civil case. Muhammad 
Ibrahim v. King-Emperor, 12 A.L.J. 1003. 

Richards, c.j. and Tudball, j. 

References 37 0. 642 ; 34 A. 393, E. 

(8) S. 476 — Proceedings in execution of 
decree whether judicial proceedings. See Ex's- 
cuTioN OF Decree, No. :6, 17 O.C. 309, 

(9) S. 476 — Order for prosecution — Failure 
to make preliminary enquiry— Legality — Revi- 
sion-Time for taking action under 8. 476. 
See Sanction to prosecute, No>^ 6, 7 
8.L.R. 187. 

(10) 8, 488 — Order for maintenance of an 
illegitimate son — Declaratory suit, maintain- 
ability of, where paternity of the illegitimate 
son is denied. See DECLARATORY SUIT, 
No. 6. 17 0.0.331. 

Criminal Proceedings. 

(1) Application asking a Munsif! to take cri- 
minal action himself against a person— No 
sanction asked for prosecution — Refusal by 
Munsiff— Appeal. See APPEAL (GENERAL), 
No. 7, 12 A.L.J, 684. 

(2) I’rosecution found to bo false — Civil 
action for damages brought against the prose- 
cutor — Judgment of the criminal ptoooedings 
whether admissible in civil action. See LIMI- 
TATION ACT (190S), No 8, 12 A.L.J. 837. 

CroBB-deoreeB. 

What are. See CIV. PRO. CODE (1908), 
No. 320, (1914) M.W.N. 85. 

t 

CroBB-exaroination. 

TJw ethics of cross-examination — Counsel 
acting under instructions— Suggestion of 
dishonest act —Duty of counsel to substantia 
ate the charge or to ivithdraiv—Doth sides 
expressly inviting ofinion of Court on the 
subject — Jurisdiction of Court to pronounce 
its opinion, , *> 

e 

Where counsel acting under instructions 
imputed a dishonest act to a witness, which 
counsel did not substantiate, their Lordships of 
the High Court, having been expressly asked 
by counsel 6n both sides to malee some state- 
ment on the subject, expressed their opinion 
that, in all the oiroumstanoes and having re- 
gard to the character of the litigation and the 
parties to the suit, tfie imputatioa complained 
of ought to have been withdrawn. /Ji re 
MeBBm. Grompton & Go. y. Seopetary of 
State for lotfta m Ootinoll, 26 M.L.J. 649. 

White, cj'*, tftfd OLDFIELD, Jr 
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CroBB'ObJeofcionfl. 

Pdttition suit — Crosa-objeotions by one res- 
pondent against another ~ Practice. See ClV. 

PRO. Code (1908), No. 447, 12 A.L J. 892. 

• 

Grown. 

Prerogative right of the Crown whether*can 
bS extinguished* by limitation Right to mine- 
rals in Shrolriam village. See ShrotriaM 
Grant, No. l, is M.L.T. 277. • 

Grown Grants Act. 

See Act XV OF 1895, 

Gustom (General). 

il) KaUghai XiA\A^ — Trinsferahiliiy—Cmiom 
— R^ason^ parity of — Valid cuHom, essen- 
tials of - Origin of custom known — Gustom, 
existence of , proof of Itnmemorial existence 
of c7istom, presumption of-^Burden of proof 
— Unreasonable custom, effect of - Custom, 
when void for unreasonableness— Custom, 
unreasonabU, when as'iertained —Custom 
contravening rule— Public policy — PaIab of 
KaUghat temple, incidents of —Partition, 
what is — Bequest, right of — Gustom upheld 
by Court — Intangible property, mortgage of 
,, — Foreclosure — Pledge —Estoppel. 

The custom of transfer of palas of the Kali- 
ghat. shrine is oonfiriod to oo-shebaits or to the 
members of families to whom a shebait can 
bestow his daughter in marriage. 

A custom oannot ba enlarged by parity of 
reasoning (a), 

A custom to be valid must have four esseO' 
tial attributes; /zrs^, it must be immemorial: 
secondly^ it must be reasonable ; thirdly, it must 
have continues without interruption since its 
immemorial origin; and, fourthly, it must be 
certain in respect of its nature geoerallyi as 
Veil as in respect of the locality where it is 
alleged to obtain, and the persons whom it is 
alleged to affect (b). 

A custom originating within time of memory, 
even though existing in^fact, is void at law. 

The proof of the existence of custom need not 
be carried back by direct evidence to 1793 when 
the first Regulations were passed by the Indian 
Legislature, much less to 1773, when the 
Supreme Court was established. What is 
“living memory *’ uuder the Hindu Law die- 
cussed. * 

• Evider|ce showing exeroise of a right in ao- 
oordattce with an alleged custom as far back as 
living testimony can go raises the presumption, 
though only a rebuttable one, as to the im- 
memorial existence of the custom. 

If the existence of custom has Ijeen proved 
for a long period, the onus lies on the person 
seeking to disprove the custom to demonstrate 
its impossibility. 

If a oustom be against reason, it has no foroe 
in law ; the reason here referred to is not to be 
understood as meaning every unlearned man’s 
reason j but artificial and legal reason warranted 
by authority of law. 

82 


Gufitom (General)— (ConfinttBd),* 

A custom is said to be void for being if n rea- 
sonable when the unreasonable character of the 
alleged oustom oonolusively proves that the 
usage, even though it may have existed from 
time immemorial, must have resulted from 
accident or indulgenoe and not from any right 
oonferred in ancient times (c). 

The period for ascertaining whether a parti- 
cular custom is reasonable or not, is the time 
of its possible inception. 

Simply because a oustom contravenes the 
rule *tbat a religious office is inalienable, it 
oannot be said to be against public policy, aa 
customs in general involve some inconsistency 
with the general common law of the realm or 
are contrary to a particular maxim. 

One of the mortgagors has a turn of worship 
or pala ; ho is entitled in this charaoter to col- 
lect the offerings made bo the Goddess on the 
day on which his turn falls ; he applies a por- 
tion of the income forjthe worship of the 
Goddess and appropriates the remainder for his 
parsonal use, notwithstanding the in junction to 
the contrary. He transfers his turn of worship 
to a person who, in certain contingencies, 
might, in his own right, have been a shebait 
and might have held &pala. The transferee, as 
holder of the pala, is under precisely the same 
obligation to tihe endowment as the transferor 
himself, A ouiitom which recognizes and vali-> 
dates a transfer to members of a limited oirole 
under these ciroumstaoces is not detrimental 
to the endowment or to the public, 

A paid of the Kalighat temple is heritable, 
divisible and bequeatbable. The heir may be 
a male or a female. 

Though probably religious offioes were origi- 
nally indivisible, they are now deemed partible. 
This involves the attribute of transferability as 
amongst the members of the family. 

Cases on the subject referred to. 

Partition signifies the surrender of a portion 
of a joint right in exchange for a similar right 
from the oo-sharer. 

The exorcise of a right to make a bequest 
implies an assertion of a right to make a trans- 
fer inter vivos. 

Every case where a oustom has been upheld 
by the Courts is an example of a reasonable 
custom. 

Foroolosure is a remedy of the mortgagee 
which is not cor fined to mortgages of land ; it 
is equally applicable to mortgages of chattels. 

A pledgee of a moveable property is in a 
very different position from an ordinary mort- 
gagee, as be has only a special property in the 
thing pledged and may obtain a sale but not a 
foreolcsure. 

A mortgagee of intangible property, sudh as 
a tur« of worship, is entitled to foreclcse the 
mortgagor quite as much as a mortgagee of 
chattels. 

Per Mookerjee, J * — As no man is allowed to 
dispute a title which be himself has granledi 
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Oastoiu (Oeoeia1)-*-(Oon^inu6(2).'' 

tbe xmpctgigor caDDot set up against bia mort- 
gagee the tide of a third person. This rule is 
applicable where the mortgagor is a trustee, 
acting in a public capacity and not for his own 
benefit. But this principle is inapplicable where 
the mortgage is void as contrary to statute. 
The dictum of Banerjee, J , to the contrary in 
Malliha v. Batanmani id) not followed in this 
point. Mahamaya Debi v. Haridae Haider, 
20 O.L.J. 183 « 19 O.W N. 208. 

MOOEERJEE and BEACHCROFT. JJ. 

Beftrences :-~{a) U708i 11 Modern 148 (l61); 
87 0. 322 (326) -11 O.L,J. 209, R. lb) (1838) 9 
Ad. and El. 406. R. (c) (1861) 9 H.L.O. 692 
(710), R. (d) 1 C.W.N. 493, Not F. 

(2) Custom of vilUg*it proof o/— Ikrar-i-mali- 
kio e-deh dict ited by lanilorda alone, how 
far proof of custom recorded therein — 
Admissibility of evidence— Instances, cita- 
tion oft in proof of custom if indispensable 
—Trees, transferability of. 

The entries in Ikrar i-malikan-e-deh record- 
ing a village custom as stated by the landlord 
is, in the absence of fraud or grievous error, 
binding upon persons whose interests are affect- 
ed by reason of those entries, even though the 
said entries were not prepared in the presence 
of, and were not attested by such persons (a). 

. Statements in Ikrar i-malihe.n- e-deh and 
kindred documents regarding a custom are 
admissible in evidence to prove the custom. 

It is not an indispensable condition to cite 
instances in proof of an alleged custom. Sana! 
Pershad y. Balak Ram, 23 Ind. Gas. 962. 
Lindsay, j.c. 

References l —(a) Select Gases ( J wala Prasad) 
Appendix, p. iVII, F, 

(3) Custom, essentials of, and hoioto be proved 
—Custom, existence or non existence of, a ques- 
tion of /dcf— Wajib*ul-arz of villages other than 
one in suitf admissibility of, to prov» family 
custom existing in latter— Family,^' meaning 
of, in '\f amity custom'^ — Second appellnie Courts 
when can go into evidence. Lalman v. Hand 
I«al, 20 Ind. Gas. 1^94 » 17 O.C. 1. See Final 
Part, 1913, Col 488. 

(4) Validity of custom when to be tried. See 
OIV. PRO. CODE (1908;, No. 197, 20 O.L.J. 426. 

(6) Thakur families in Oudh — Custom of 
e:coladiDg daughters and their sons from in- 
heritancg-Oral evidence of witnesses outside 
tbe family, weight of, in proof of family 
ouBtom-^Deoision in previous suit against 
existence of custom for want of evidence, effect 
of , on subsequent suit involving issue of same 
OUStom. See HINDU LAW (EXCLUSION FROM 
Inheritance), No. i, 22 ind, Cas. i38^. # 

(fiKDarhhanga Baj— Babuana and Sohag 
grants-^Kulaohar or family oustcm-#Ezol4Bipn 
of females and daughter’s sdns-Gustom of exclu- 
sion if applies to partitioned share of grant— 
Efieot of departure from Established 

oustom--*8Memeats of deceased persons as to 


Castom (Qenwul)— {Concluded). 

existence of custom if admissible when made 
after controversy arisen. See HINDU LAW 
(Succession), No. 6, 18 C.W.N. 1249. 

(7) Moplahs 'of North M^ilabar — Whether 
gove|;ned by Marumakkathayam Law or Maho- 
medan Law — Custom — Prccjjf -Validity of 
custom— Courts whether can take judicial 
notice, of cu^om— Value of previous decisions 
on the enforceability of custom— 8 16, Madras 
Civil Courts Act— Scope. See MOFLAHS, No. 1, 
16 M.L.T. 17. 

(8) Single instance of olaim»for pre-emption 

whether sufficient to establish custom. See 
Pre-emption, No. 9, 17 0.0. 105. • 

(9) Custom if may override logic. See WILL, 
No. 4, 18 C.W.N. 664. 

Customs— Punjab. 

1. —General. 

2. — ADOPTION. 

3, — Alienation. 

4, — ALLUVION AND DlLUVION. 

6.— Dower. 

6 . — Gift. 

7. — Inheritance and Succession. 

8. — Maintenance. 

9. — Marriage. 

10.— Pre-emption. 

11 -Will. 

1.— General. 

(1) Second appeal— Question of custom— Ab- 
sence of certificate — Person occupying along 
with last holder— No adverse possession. 

Held, following 4 P.W.R. 1914, that a ques- 
tion of custom cannot be taken up in a second 
appeal without the required certificate. 

Held, also, that, where the donee’s line of 
descent having become extinct the land reverts 
to the line of the donor, the posseesion of any 
person occupying the land along with the last 
holder does not become adverse during tbe life- 
time of the latter. Ilabia v. Nizam-ud-din, 
94 P.W.R 1914«193PLR. 1914-24 Ind. 
Gas. 623. 

Johnstone, j. 

(2) Validity or existence of custom in ques- 

tion — Second appeal — Certificate when neces- 
sary. See ACT XVIII OF 1384 (PUNJAB 
Courts). No, 11. 207 P.L.R. 1914. , 

(3) No appeal or revision on question of custom 
without a certificate granting permission to 
appeal. See ACT XVIII OF 1884 (PUNJAB 
COURTS), No. 3, 4 P.W.R. 1914. 

(4) InstapcoR of custom not fqfthooming*-' 
Proof of custom — Oral testimony when suffi- 
cient. Bee CUSTOMS — PUNJAB aliena- 
tion. No. 10, 24 P.R. 1914. 

(5) Tribe once following personal law adopting 
a rule of custom*- Burden of proof— Not neces- 
sary that it should follow all the rules. 

See Customs (Punjab— Gift), No. 3, 206 
F.LB. 1914. 
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Cuatoms^PanjMb'^(Continued)^ 

— ^1.— fleaoral --{Concluded), 

(6) PersoQs governed by cusfcoms of agri- 

ouUutis^iB oan 'fall back on their personal law 
where no oustom against it is in exiatenoe. 
See CUSTOMS (PUNJAB— WILL), No. l.nop. 
W.R. 1914. • 

(7) Bight of a proprietor to ,, eject non> 
proprietor from mianas built by the latter on 
land which was shamilat the mianas were 
built but which subsequently fell to plaintifi. 
See EJECTMENf. No. 4. IP.W.R, 1914 {N W. 
P.P.). 

Adoption. 

(1) Custom— Adoption — Succession — Right to 
property in natural family — Bains Jats of 
Qarhshankar tahsil, Hoshiarpur district— 
Burden of proof — Riwaj i-am, Entry in — 
Weight in absence of instances. 

Found, that the oustom among Bains Jats 
of Garhshankar tahsil of the H )shiarpur dis- 
trict was against succession by an adopted son 
in his natural family. 

Though an entry of oustom in a Riwnj^vam 
has not the same evidential value as an entry 
in a village Wajib ul-arz and is of little or no 
value unless supported by instances, yob cir- 
cumstances alter oases and a record of custom 
in which the customs o* one part of a district 
is carefully differentiated from that of the rest 
of the district has some weight. Milkhi v. Ram 
Das, 133 P.L.R. 1914»65 P.R. 19I4-148 P. 
W.R. 1914 = 24 Ind. Gas, 477. 

Johnstone and Shah Din, jj. 

(2) BajwcL Jats, Nikodar tahsiU Jullandhur 
District — Adoption of sister's son, — Validity. 

The adoption of a sister’s son is not valid 
among Bajwa Jats of the Nikodar tahsil, 
Jullandhur District. Natha Singh v, Mangel, 
90 P.R. 1914. 

JOHNSTONE and RATTIGAN, JJ. 

Reference: -60 P.R *1893 {P.B.}, R. 

(3) Property received by the appointed heir 
from the appomter— ‘Whether ancestral qua 
appointee* s sons — Right of sons to question 
alienation of such property by appointee. 

Property, whether jnoestral or self-acquired, 
of the appointed, received by the appointed heir, 
cannot be regarded as ancestral qua the latter’s 
sons. And the sons of an apponteet whether 
born before or after the appointment of their 
father, are incompetent to contest an alienation 
by the latter of the property received from the 
appointer. Mehra v. Maiigal Singh, 99 P.R. 
1914. * * 

OHBVIS and ShadI LAL, JJ. 

References:—26 P R. 1901 ; 66 P.R. 1908; 
111 P.R. 1893 ; 12 P.R.»1892 (P.B ) ; 60 P.R. 
1893 (P.B.) at p. 231 ; 26 W.R. 225. B.; 9 
P.R. 1893 ; 51 P.R. 1906. D. 

(4) Registered deed of adoption — No continu- 
ous treatment as son — Subsequent repudiation 


Casioma^Ptiafmb—iOontinied), 

2.— Adoption— (ConclMdfld) , 

— Adoption not satisfactorily proved, Dhnlam 
Haider v. Oalam Nabi, 342 P.L.R. 1913 = 227 
P.W.R. 1913 = 21 Ind. Oas. 648. See Final 
Part, 1913, Col. 492. 

(6) Adoption — Daughier*s son — Awans of 
Sialkot District— Burden of proof, Muhamad 
All V. Jamita and Ismail, 267 P.L.R. 1913 = 
20 Ind. Gas. 197 = 225 P. W.R. 1913 = 9 P.R. 
1914. See Final Part, 1913, Col. 494. 

(5) Adopted son dying without lineal descend- 
ants — Succession— Ancestral property — Self- 
acquired property — Raversion to heirs of adopt- 
ive father. See CUSTOMS (PUNJAB— IN- 
HERITANCE AND SUCCESSION), No, 8, 22 P. 
L.R. 1914. 

3.— Alienation. 

(1) Alienation — Custom — Family of Pirzadas 
of Hansi — Alienation by father — Incompe^ 
tency of son to content father*s alienation-^ 
Burden of proving custom prohibiting aliens 
ation of landed property— Antecedent debt 
— Wftjib-ul-arz to hold good for one settle* 
ment— Costs of the suit. 

The families, descended from Diwan Kalan- 
dar Baksh, the Ist Sujjada Nashinot the Jhma 
Masjid, Hansi, who are called Pirzadas or 
Sheiks and who live at Hansi, are not governed 
by an agricultural oustom in matters of aliena- 
tion ; and among them a son cannot contest the 
alienation of ancestral immoveable property by 
his father on the ground of there being no 
necessity or consideration. 

The burden of proving that a family follows 
agricultural custom as regards alienation of 
tbo landed property lies on the person asserting 
such a custom. 

It does not necessarily follow that, because a 
family has departed from its personal law in 
one respect, for instance, inoompetency of 
daughters to inherit their father’s property, it 
has adopted agricultural customs in all other 
respects, 

A Wajib-uUarz holds good only for a parti- 
cular settlement, A recital in an old Wajib-uU 
arz not repeated in later Wajib-ul atz and 
unsupported by any instances can carry no 
weight. 

An alienee, who is not himself an antecedent 
creditor, is in no way bound to enquire into the 
nature of an antecedent debt ; it is^suffioient 
for him to satisfy himself that tbe debt really 
existed. 

In case of collusive suit brought by a son 
to contest alienation of bis father, heavy costs 
should be allowed to a sUcoessful alienee against 
the plaintiff. Hubammad Islam y. Hari Lah 
7 P.W.R, 1914 = 16 P.L.R. 1914 = 21 Ind. Oas. 
944, . 

'* KENSINGTON and CHEVIS, jj. 

(2) Alienation by childless proprietor — Contest 
by collaterals in eighth degree— General 
custom of Punjab does not recognise right of 



THE CURRENT INDEX, 19U. 


504 


Customs ^Pdttjab^iContinued ) , 

— 8 Alienation— (Con(mufd) . 

all collaterals to challenge alienations — 
Alienation to co-sharer — Palii Jats of 
Shakargarh tahsil, Ourdaspur district. 

Among Pain Jats of the Shakargarh tahail, 
Gaidaspur district, the onus lies on the 
oollaterala in the eighth degree, who challenge 
an alienation, to prove that they have a right 
to control alienations. 

The general custom of the Punjab docs not 
recognize the right of all collaterals, howaver 
remotely related, to challenge alienations, and 
in the case of very distant collateralR, the onus 
of proving a right to control rests on the persons 
who challenge the alienations. The more dis- 
tant the relationship is the greater must be the 
presumption against the right to control. 

Where the collaterals have a right to control 
the alienors, they are entitled to claim that 
their rights shall not be prejudiced at all events 
by an alienation to a cfe-heir. It is only in the 
case of a gift made to a collateral for services 
rendered that an exception in this respect is 
made. Pal Singh y. Qanga Singh, 40 P.L.K. 
1914 = 29 P.W.R. 1914 = 22 Ind. Caa 319 = 37 
P.R. 1914. 

RATTIGAN and CHEVIS, JJ. 

(3) Alienation by father — A wans of Talagang 
tahsil, Attack district — PotHers of father 
are restricted— Instance — Uncontested alien- 
ations* 

Heidi that an Awan of the Talagang tahsil^ 
who has sons living, has not unlimited powers 
of dealing with ancestral property. 

In the absence of information as to uncontest- 
ed alienations, the instance cannot be con- 
sidered of practical value in dealing with a 
question of the kind involved in the case. 
Muhammad Khan v. Dalel, 42 P.L.R. 1914 = 
117 P.W.R. 1914 = 23 Ind. Cas. 934. 

RATTIGAN and SCOTT-SMITH, JJ. 

(4) Khairi traders of Mauza Khairahad^ Jul- 
lundur district — Ancestral land — Alienation 
— Law applicable — Hindu Law or Custom 
—Presumption^ Test, 

Held, that the Khatri traders of Mauza 
Khairabad are not governed by agricultural 
custom in the matter of alienation of ancestral 
land. The mere fact that they have owned the 
land in dispute for six or seven generations does 
not create any presumption in favour of their 
being governed by agricultural custom in mat- 
ters of alienation. The primary test is whether 
agriculture is followed as a chief means of 
livelihood or not. Hakikat Rai v. Ram Sarao 
Daa, 16 P.R. 1914 = 130 P.L.R. 1914 = 23 Ind. 
Oas* 154. * , 

A/SiNBW and SHADl LAL. JJ, * 

Beferences :—! P.R. 1910 ; 69 P.R^^^IQOS ; 88 
P.R, 1910; 43 P.R. 1911, R. • 

<5) Alienation’— Necessity not proved as re- 
gards a Utivial portion of consideration 
poneH’-SaU not to U set aside. 


Customs— Punjab— (Continued), 

a. — Alienation — (Continued), 

A sale cannot beset aside merely because as 
regards a trivia} portion of the sale money 
neoespity has not been proved. Ram Karan 
V. H^ikan. 79 P.L.R. 1914 = 51 P.W.R. 1914 = 
22 lud. Oas. 544, 

Johnstone and Chevis, jj. 

(6) Custom — Sahgal Shaikso/ Jullundur city 
— Inheritance —Alienation —Presumption — 
Gift — Delivery of poss>>ssion Memorandum 
of an already completed pral gift— Regis- 
tration, ivhether necessary. 

The Sahgal Sh liks of Jullundur city afenot 
an agricul'^ural tribe, and there is no presumt)- 
lion whatever that they follow general custom, 
The mere fact that they do not follow Muham- 
madan Law in matters of inheritance is no 
proof that they follow the general agricultural 
custom in matters of alienation. 

The real test of ai? oral gift is the giving of 
possession. 

Mutation ejected after the death of the donor 
does not negative possession, where the donor 
and donee, being husband and wife, were on 
good terms. The placing of rents and profits 
at the disposal of the wife is sufficient to prove 
delivery of possession. 

A document which clearly professes to be 
merely a memorandum (yad dasht) of a gift 
which has already been completed does not 
require registration. Rahim Baksh v. Mus- 
Bammat Budhan, 92 P.L R. 1914 = 22 Ind. 
Oas. 712 = 74 P.R. 1914 = 141 P.W.R. 1914. 

Johnstone and Chevis, jj*. 

(7) Alienation by widow — Right of alienor^ s 
daughter to contest— Dhillon Jats of 
balla District, 

The plaintiff contested alienations made by 
her mother, step-mother and grand-motbor. 
There were no collaterals and in their absence 
she had succeeded to thft estate. Her right to 
contest the alienations was questioned and it 
was contended for her that, since the succession 
had come down to her, she must necessarily be 
regarded as having the right to contest the 
alienations. 

Held, that the right to eucoeed did not carry 
with it in all cases the right to contest aliena- 
tions, and the burden lay on the plaintiff to* 
prove that she was by custom entitled to 
contest the alienation. Ooblnd Ram v. Rani 
SuraJ Kaur alias Mubarak Mahai, 131 P.L. 
R. 1914 = 114 P.W.R. 1914 = 24 Ind. Oas. 470. 

Shah DfN and Chevis, jj. 

( 8 ) Alienation of ancestral land by sonless 
proprietor — Suit by reversioners— Acquies^ 
cence— Facts constituting acquiescence, 

G made gift of his ancestral property to W 
his step-son, and alleged to be his adopted son* 
The reversioners of G, thirty years after the 
gift, sued for possesBion of the property ; 
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Customs ^Paalttb ^(Ooniinued), 

-*3, ---k\\otistion-^(Oontinued), 

Held that the plaintifEs’ family as a whole 
had recognized W*b position ao the adopted sou 
of G, and that the plaintiffs acquiesced in the 
gift, as ^ 

(а) though Ihe plajntiffs wore not bound to 
bring a declaratory suit, the fact that ihqy took 
no steps for a number of years to avoid the sale 
was a point against them ; 

(б) the members of each branch of the f imily 
had cultivated land as tenants of the defend* 
ant ; 

9 

Jc) in partition of shamllat land, the defend- 
ant obtained a portion as co-sharer without 
protest on the part of the plaintiffs ; 

(d) four of the plaintiffs had actually ex- 
changed land wiih the defendant. Khazana 
y. Waryama, 22 lud. Gas. 607=105 P.VV.R. 
1914=1*205 P.L.R 1914, 

RATTIQAN and BBADON, JJ. 

(9j Brahmans of mauza Dheriala Saigan, 
tahsil Qiijar Khan^ District RuvalOinii 
— Alienation of ancestral I mi - Matters 
, relating to --Governed by custjm—A'pyli- 
cabiliiy of Hindu law. 

The Brahman proprietors of muczi Dheriala 
Saigan, iahsil Gujar Khan, District Rawal- 
pindi are, in matters of alienation of ancestral 
landed property, governed by custom and not 
by Hindu Law (a). 

Therefore an alienation of ancestral land must 
beheld invalid, unless it is shown to have been 
made for conpjderation and legal necessity. Jai 
Ram Y. Sardar Singh, 23 P.R. 1914 = 195 P.L. 
R. 1914. 

. SHAH Din, J. 

References : — (a) 63 P.R. 1910, F. ; 94 P.R. 
1907 ; 126 P.R. 1908 ; 56 P.R. 1909 ; 87 P.R. 
1909 ; 34 P.R. 1911 ; 1 P.R. 1910 ; 13 Ind.Cas. 
709 ; 23 P.R. 1909, B. 

(10) Brahmans of mnuzdi Dangoh Khurd, Una 
Tahsil, Hoshiarpur District - Alimation of 
ancestral land — Matters affecting — dppfi- 
cability of Hindu Law --Custom applicable 
--^Proof of custom -- Of'al testimony — When 
sufficient. 

A childless Brahmali proprietor of mauza 
Dangoh Khurd in Una Tahsil of the Hoshiar- 
^r Distinct is, in matters of alienation of an- 
cestral land, governed by agricultural custom 
and not by Hindu Law. 

A rule of custom may be established and 
held to be of binding force even ^here no in- 
stance is forthcoming, if there is an overwhelm- 
ing preponderance of oral testimony of those 
governed by ^t and likely to know of its exist- 
ence, in its favour (a). Bam Lai v. Gopl, 24 
P.R. 1914-68 P.W.R. 1914 = 196 P L.R. 1914. 
Shah Din. j. 

References :—(a) 66 P.R. 1903 (F.B.) ; lio P. 
R. 1906 (F.B.), F. ; 34 P.R. 1911, R. 


Customs^PanJab"^(Continued ) . 

8.— Alienation— (Oonfintted) . * 

(11) Alienation — Rohtak District -Onus of 

proofs ■ 

In the Rohtak District, there is no custom 
empowering aa agricultural proprietor to deal 
with his ancestral property as he likes. 

The onus of proving so exceptional a custom 
lies on those who afhrm it. Budal aliBS Badlii 
Y. Kirpa, 148 P.L.R. 1914 = 23 Ind Caa. 211 
= 7^. P.R 1914=J31 P.W.R. 1914. 

KENSINGTON, C.J., and RATTIGAN, J. 

(12) Sale of ancestral holding to stranger by 
a sonless awan and a widow — Objection by 
their reversion/ rs four degrees removed — 
Necessity ^question of faot— Second appeal-^ 
S. 40 of Act XVIII of 1884 as amended by 
Punjab Acts I and IV of 1912. 

Hdd, that, although Awans of Tahsil Tala- 
ging in the Jhelum District have extensive 
p)wtrs of alienating their anoesirai immoveable 
property to their relatives such as daughters, 
sisters and tbeir sons, they have limited powers 
like other agriculturists when the alienation of 
the property is in the favour of a stranger 
whether Awan or not {a), 

Ueldf also, that necessity is almost always a 
question of fadt and should rarely be treated as 
a question of Uw for purposes of second appeal. 
Shep Muhammed v. Ali Mohammad 60 P.W. 
R. 1914 = 151 P.L.R. 1914. 

Kensington, j. 

Roferejices :-(a) 46 P.R. 1900; 8 P R. 1906 
= 27 P.W.R. 1900; 15 P.R. 1907 = 36 P.W.R. 
1907, D. 

(13) Custom— Transfer of reversionary rights 
by some river sioners to another reversioner^ 
validity of— A cquieacenee — Waiver — Assign^ 
ment — Relinquishrn nt— Reversioner suing 
for pre emption^ whether debarred from 
contesting validity of alien ation^ Nea ssity — 
Reversioner only bound to pay amount paid 
by original vendee for necessity -Immaterial 
what pre-emptor might have paid in respect 
of alienation— Deed of relinquishment by 
some reversioners in favour of others — Tant- 
amount to assignment — Valid, 

All that was decided in 66 P.R. 1897 (F.B.) 
was that, among agriculturists governed by 
customary law, a reversioner of a deceased male 
proprietor, whose widow is in possession of his 
estate, cannot transfer his reversionary rights 
to a stranger, so as to engraft the latter into the 
family and to enable him to contest any aliena- 
tions made by the widow to the prejudice of her 
husband’s reversioners. The Fufll Bench 
ruling Ml DO authority for the proposition that 
one reversioner of a deceased male proprietor is 
legally incapable of transferring his rights of 
succession to another rever&imer. 

By bringing a suit for pre-emption in respect 
of an alienation by a widow, a reversioner must 
be taken to have admitted that the alienation 
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Customs— Paaiab— {Continued), 

8.— Alieaation— (Co;2 tinned)* 

was legally valid, and bis sons are bound by 
their father^ recognition of tbe validity of the 
alienation. 

Although a pre-ecuptor might have paid a 
larger amount before obtaining possession of 
the land alienated by a widow* a reversioner 
in a suit ohalieoging the validity of the aliena 
tion cannot be called upon to piy to the said 
pre-emptor more than that was advanced by the 
original vendee to the widow for a neoe^il^ary 
purpose. 

Where some of the reversioners of a male 
proprietor executed a deed of relinquishment 
of their shares in favour of the other reversion- 
ers in consideration of the latter having under- 
gone much trouble and expense in connec- 
tion with a declaratory suit which they had 
successfully fought in respect of an alienation 
by the widow of the said male proprietor. 

Heldt that the deed was in efiect and must 
be treated as a deed of assignment of reversion- 
ary rights, and since the assignment was made 
by some of the reversioners in favour of the 
remaining reversioners, it was a perfectly valid 
assignment. Gujar v. Aullya, 184 P.L.R. 1914 
= 119 P.W.R. 1914 = 78 P.R. 1914 = 23 Ind. 
Gas, 835. 

Shah Din and Chevis, jj^ 

(14) Sale by Punjab agriculturists of ancestral 
land '-•Part of consideration for necessity — 
Form of decree — Rs. 600 trivial in a sale 
for about Rs, b0,000— Expenses of stamp 
and registration — Sale of a part in order to 
redeem several mortgages. 

In the usual declaratory suit brought by a 
reversioner of tbe Pun jab agriculturist, if a sale 
is found to be partly for necessity, the decree 
should declare that tbe alienation would affect 
the reversionary rights only to that extent, but 
the transaction cannot be split so that its one 
part may be declared binding while the other 
not. 

A sale for about Rs. 60,000 (fifoy thousand) 
cannot be set aside simply on tbe ground of 
there being no particular necessity for a sum of 
Rs. 500 (five hundred). 

Where an alienation is otherwise valid, the 
amount required for registration and stamp is 
a necessary expenditure. 

WbeiC)a vendor is in hopeless difficulty and 
is forced to a sale for redeeming the numerous 
mortgages (not apparently challengable) already 
existing in order to get back a part of the land 
for bis livelihood, it is a prudent act on bis 
part and cannot be attached by bis reversioners. 
Shauk Huhammad v. Faza) Hussaliv 02 P. 
W.K 1914 = 192 P.L.R. 1914 = 24 Ind. Gas. 
689. ^ 

BHAH DIK and CHEVIS, JJ. 

(15) Second appeal— Finding that considera- 
tion has passed — Necessity, proved by 

* circumtmtial evidence 8, 40 of Act 


C us toms— Punjab— { Continued ) , 

3.— Alienation— (Confinwsd). * 

XVlIl of 1884 as amended by Acts 1 and 
IV of ldl2y Alienation when may be pre- 
sumed to be for necessity. 

Held, that a concurrent finding as to receipt 
of consideration cannot be interfered with on 
second appea^. 

Held, also that, where an alienor has a large 
family to support and there is no allegation 
that be is a man of bad character or wasteful 
or extravagant or has any oajasa to waste the 
property, the presumption is that tbe aliena- 
tion has been made for necessity, particularly 
when it has been made at a period immediately 
following a sffvere famine and has not been 
att aoked for about eleven years. Aniar Das v. 
8ukh Dial, 86 P.W.R. 1914 = 186 P.L.R. 1914. 
Scott Smith and Shadi Lal, jj. 

(16) Alienation — Recent bonds in favour of 
person other than alienee— Proof of* neces- 
sity — Second appeal— Question of necessity. 

Held, that, in case of recent bonds, e 7., four 
years old, tbe proof of necessity to be given by 
tbe alienee cannot be dispensed with even if 
they are not executed in his favour. 

Id second appeal tbe Chief Court went into 
the question of necessity and held that the 
materials on tbe record and the reasons given 
by the lower appellate Court were insufficient 
to support its finding, which was accordingly 
set aside. Khoja y. Chuhru, 88 P.W.R, 1914 
= 188 P.L.R. 1914 = 24 Ind. Gas. 682. 
Johnstone, j. 

(17) Alienation — Aivans of Tallagang tahsil 
— Powers of proprietor having sons to deal 
with ancestral property as he pleases — Dis- 
tinction between case of soilless proprietor 
and proprietor having sons. 

Among Awans of the Tallagang tahsil, a 
proprietor, with sons, has not an unlimited 
power to deal with the ancestral property as 
he pleases. ^ 

Custom recognizes a clear distinction between 
oases where an alienation is by a proprietor 
who has sons and oases where it is by a sonless 
proprietor, and even those tribes, who concede 
very extensive rights to proprietors in present 
poBsesBioD, differentiate between the powers of 
a proprietor who has, and a proprietor who has 
not sons living at tbe time of alienation. Lai 
Khan y. Hum, 72 P.R. 1914 = 233 P.L*R. 191^, 
Rattigan and Sqott-Smith. jj. 

References i — SI P.R. 1894; 8 P R. 1906 ; 
88 P.R. 1911 ; 114 P.R. 1913 ; 5 P.R. 1914, R, 

(18) Monay advanced to agriculturist for 
trade — Whether an antecedent debt justifying 
subsequent sale. See ACT XVllI OF 1884 

(Punjab courts), No 11, 207 P.L R. 1914. 

(19) Alienation of'oolony land by father— 
Suit for possession by son— Valuation of suit— 
Court- fee — Jurisdiction — Suit improperly 
valued— Procedure. See OlV. PRO. OODBS 
(1908), No. 26?, 194 P.L.R. 1914, 
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Cu8tom8^Pua]ab^(Continued ) . 

>*3. •— Alienation — {Concluded), 

(20) HeirlesB estate — No oollaterals — Extent 

ol widow’s rigfht of alienationi-Right of patti* 
dars to succeed. See CUSTOMS (PUNJAB— 
INHERITANCE AND SUCCESSION), No.^A, 3 
r.R. 1914. » 

(21) See Customs tPUN JAB -WILL), No. 1, 
. 10 P.W.R. 1914. 

(22) Mutation — Burden of proof as to property 
being ancestral. See DECLARATORY SUIT, 
No. 4. 217 P L 1914. 

(23) Unregistered deed of exchange executed 
by atsonless land- owner — Decree thereon on 
the admission of his widow— Right of his rever- 
sioners to objpct. See EXCHAOTB, No. 1, 74 
P.W.R 1914. 

4 — Alluvion and Diluvion. 

Village Oirote, Tahsil Khushabf Shahpur 
district — hand of malik qabza submerged 
'^Bight of tlie ala ma\ihs on re- appearance, 

Beld, that a local custom or usage has been 
proved to exist in the village of Girote, Tahsil 
Khushab, whereby a malik qabza whose land 
is submerged loses all his proprietary rights in 
» that land, and on its ro-appearanoe it becomes 
the property of the Baloch proprietors. Sardar 
Muhammad Ghiragh Khan y. Amir Chand, 
18 P.R 1914-38 P.W.R. 1914-110 P.D.R. 
1914-23 Ind. Cas. 276. 

SHAH DIN and AGNBW, JJ. 

References : — 98 P.R. 1894 (P B.) ; 83 P.R. 
1903; 15 P.R. 1904; 19 P.R. 1876; 69 P.R. 
1877 (F.B.) ; 96 P.R. 1879; 1 P.R 1880; 
162 P.R. 188? ; 97 P.R. 1902 ; 80 P.R. 1905 ; 
8 P.R. (Rev.) 1901 ; 4 P.R. (Rev.) 1912, R. 

5.— Dower. 

Dower--- Fictitious dower fixed at marriage 
— Khattars of Attock District — Customary 
dower — Mehr*ul*misl — Reasonable sum—JJn. 
secured dower-debt-- Ancestral property not liable, 

Gauhap Khanum v NawabKhan. 304 P.L R. 
1913 = 20 Ind. Cas. 777 -199 P.W.R. 1913=19 
P.R. 1914. See Pinal Part, 1913, Col. 603. 

— 6.- Gift. 

(1) Boshiarpur District — Arains—Gift in 
favour of some reversionary heirs to the 
exclusion of other Invalidity, 

Among Arains of the Hoshiarpur District, 
fio gift ^an be made by a childless proprietor 
in favour of one reversionary heir to the exclu- 
sion of the others. Miran Baksh v. Nathu, 
11 P.R 1914 = 121 P.L.B. 1914-22 Ind. Cas. 
944, 

BeadON and SCOTT-SmiTH, 3j. 

(2) Qift--Donee's lineal descendants in female 
line present — Property cannot revert to 
ionor^s line—AlienaHon of gifted property 
by widow— Right of donor's descendants to 
contest. 

Where the descendants of a donor brought a 
suit to oonteet an alienation (f the gifted 


Customs— Puafab— {Continued), 

6.— Gif t— (Conf inwfid) . * 

property made by the widow in favour of her 
son-in-law and it was found that the donee bad 
lineal descendants in the female line alone. 

Beld, that as, on the death or re-marriage 
of the widow holding the gifted property as a 
life-estate, the property would descend to the 
donee’s lineal descendants in the female line, 
the descendants of the donor bad no locus 
standi to contest the alienation of the property 
by tjie widow. Mussammat Sukhan v. Naraln 
Singh, 99 P.L R. 1914-22 Ind. Cas. 792-138 
P.W.R. 1914. 

JOHNSTONE and SHAH DiN, JJ. 

(3) Pathans of Jullundtir District— Gift by 
sonless proprietor to his mece— Tribe once 
following personal law adopting a rule of 
custom— Not necessary that it should follow 
all the rules— Burden of proving power of 
interference by distant collaterals with gift 
to niece— Collateral Succession of widows — 
Presumption. 

In the case of a tribe that undoubtedly did 
once follow its personal law, it is for the party 
asserting that it now follows custom, to prove 
the point. In such a case proof that the tribe 
has adopted this or that rule of custom followed 
by (for instance) the Jats^ is no warrant for 
holding that it must follow all the other rules 
governing Jats. There may, of course, be rules 
of custom 60 intimately and indissolubly 
connected with each other that the adoption of 
one necessarily implies adoption of the other, 
but in such a case, the raison d'etre of the two 
rules would be alike In an exogamous tribe 
a rule preventing alienation to a daughter or a 
sister or a niece has the same motive behind 
it as a rule prohibiting transfers direct to an 
outsider, while in a tribe like the Pathans the 
adoption of the former rule would imply a 
different motive from that which compelled the 
adoption of the latter rule. 

In the case of Pathans there is a certain 
initial presumption against the right of a 6th 
degree collateral to prevent gifts even of 
ancestral land by a sonless proprietor to a 
niece, the daughter of a brother with whom the 
donor has always been joint. 

Among the dominant tribes of the Jullundur 
Doab there is a presumption in favour of the 
collateral succession of widows. Mussammat 
Sultan BibI v. Ghulam Haidar Khan, 206 
P.L.R. 1914-24 Ind. Cas. 368. 

Johnstone and Rattigan, jj. 

(4) Gift of land in equal shares to three 
persons whether creates joint tenancy— Suit 
by remote collaterals for declaration against 
validity of g\ ft— Suit dismissed — Death of 
donee without lineal descendants— Bevehion 
to agnatic heirs of donor —Suit for possession 

* by the collaterals— Maintainability — Ad" 
verse possession. 

About the year 1865, D. made a gift of the 
whole of his property in equal third shares* to 
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Customs^Puhiab-^iOontinued), 

6.-^Gilt — [Continued) • 

(1) J, his daughter, (2) L.D. (the son of J.) 
and (3) K. (the son of his daughter K.B. who 
had died prior to the date of the gift). These 
gifts were unsuccessfally challenged by D.’s 
collaterals, their suit being dismissed on the 
ground that they were too remotely related to 
the donor to contest his action. D. died in 
1870, and L.D. in 1877. The latter left no 
issue and the third share gifted to him passed 
on his death to his mother J. ^ 

Upon the death of J, the collaterals of D. 
brought the present suit in which they claimed 
to recover the lands gifted to J. and L.D. from 
one M B. who was then in possession. The 
ground upon which the claim was based was 
that the 'gift to J, and her son enured only for 
the benefit of the douees and their lineal des- 
cendants, and that, as neither L.D nor J. had 
left any such issue surviving, the property 
reverted to the agnatis heirs of the donors 
under the customary law. 

Beldt the plaintiffs were justified in prefer- 
ring their present claim and the decision in the 
previous declaratory suit did not debar them 
from suing for the land gifted to J. and L D. 
on death without descendants, as the facts were 
now entirely different. 

Heldt also that the possession* of J. as the 
mother of L.D., was clearly permissive and in 
no sense adverse to plaintiffs. 

Held further, that the gift by D. did not 
create a joint tenancy with remainder to the 
survivor or her issue, and the present suit was 
not therefore barred by reason cf one of the 
donees K, being alive. 

Joint tenancy is an estate of a highly techni- 
cal nature and is probably unknown to tbo 
personal law of the parties (a). Nabi Bakhsh 
y. MuBsamniat Mehr Bibi, 89 F.R. 1914. 
JOHNSTONE and RATTIGAN, JJ. 

Reference :-(a) 23 C. 670 (679) (P.C ), R. 

(6) Custom — Sum this of Hamra-~‘Power of 
alienation by gift by a sonless father in 
favour of his daughters and ihtir descend^ 
ants. 

A sonless weaver of Iladdo Band! in Hazara 
had gifted rather more than one-quarter of his 
ancestral immoveable property to his eldest 
daughter ^nd to the son of bis second daughter. 
The male reversioners objected. Both parties 
agreed to be bound by Bwatbi custom. 

Held^ after enquiry that a sonless Swatbi 
proprietor cannot alienate by gilt to the prejudice 
of bis male Jieirs more than l-16th of his an- 
cestral immoveable property. Juraa y . Bar^at- 
Ul-Laa 6 P.W.R. 1914 (N.W.F P.) * 

DOBBS, J.C. 

t6) Brahmans of Tahsil Gujar Khan, RawaU 
pindi-- Hindu Law dr custom^ Gift of ancestral 
land to daughter's son- Daughter and her 
husbgnd living with the dmior and serving him 


Cu8tom8-^Ptittfab--(Contmued), 

6. — Gift — [Concluded). 

^Qift valid. Tahl Das y. Malik Singh, 236 
P.L.R. 1913 = 19, Ind. Oas. 855 = 138 P.W.R. 
1913 = 2 P.R. 1914. Bee Final Part, 1913, 
Col. 504. 

(7) Childless Mahomedan Jats of the Kathia 

tribe in the SJ^ahpur Dt.--^Gift of ancestral pro- 
party to sister's son ^Validity --Code of Tribal 
custom and wajib-ul-arz con fliciing— Conflicting 
eniiies in the wajib-nl-arz—Ar/Tecf. Muhammad 
y Islam, 96 P.R. 1913 = 343 P.L.R. 1913 = 230 
P.W.R 1913 = 21 Ind.Cas. 631." Bee Final Part, 
1913, Col. 605. , 

(8) Sonless Arain of Tahsil and District 
Grizerat—Gift to daughter and her husband — 
Whether can be impeached by reversioner. 
Ghulara Muhammad v. Daswandhi, 104 P.R. 

1913 = 21 Ind. Gas. 846 = 272 P.L.R. 1914. Bee 
Pinal Part., 1913. Ool. 506. 

(9) A7ua7is of L amnia* in the Hoshics/pore 
District — Validity of' gift — Burden of proof. 
Nathu V. Fattu, 101 PR. 1913=15 P.W.R. 

1914 = 8 P.LR. 1914 = 21 Ind. Oas. 722. See 
Final Part, 1913, Col. 506. 

(10) Donee\s line becoming extinct — Land 
reverting to donor’s line— Person occupying 
along with last holder — No adverse possession. 
See CUSTOMS (PUNJAB -GENERAL), No. 1, 
94 P.W.R. 1914. 

(11) Gift made to collateral for services ren- 
dered whether can be challenged. See 
Customs (Punjab— alienation), No. 2, 40 
P.L.R. 1914. 

(12) Sonless proprietor in the Daudzii ilsqua 
—Death- bed disposition by gift — Validity, See 
Customs (Punjab— Will), No. 2, 2 P.W.R. 
1914 (N.W.P.F'.). 

(13) Gil Jat of Dasuya tahsil, Hosbiarpur 
District — Gift of ancestral land to daughter’s 
son— Validity. See LIMITATION ACT (1908), 
No, 130, 29 P.R. 1914. 

7. — Inheritance and SucceBsion. 

(1) Onus probandi — Succession— Daughter or 
collaterals of more than seventh degree — 
Collaterals to prove preference. 

The onus lies on collaterals more distantly 
related than the fifth, or at any rate, the 
seventh degree, to show that they are entitled 
to succeed in preference to a daughter of the 
deceased. Jiwah Singh v. Musaminat Har 
Kaup, 61 P.LR. 1914 = 34 P.W.R. 1914 = 41 
P.R. 1914 = 22 Ind. Cas. 416. 

RATTIGAN and BEADON, JJ. 

References:- 5 P.R. 1908=99 P.L.R. 19t0S = 
29 P.W.R. 1^8 ; 86 P.R. 1908 = 146 P W R. 
1908, F, 

(2) Usmani Sheikh of Qurgaon District — 
Daughter of last male^ holder whether ex- 
cluded by collaterals of eighth degree. 

Held that, among the Usmani Sheikhs of the 
Gurgaon District, a daughter of the last male 
bolder is not excluded by his collaterals in the 
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Customs^-Paajab ^{Gontinuei). 

7.— Inheritance and SuGce88ion~(C^d.). 

eighth degree. Bfussaramat Gosio Begam y. 
Umed All. 21’ P.R. 1914 = 13T P.L.R. 1914 
23 led. Gas. 541. . 

• Kensington and shah Din, jj. 

(3) Adopted son dying without lineal discend- 
ants — Succession — Ancestral property — 
Sdf-arquired property —Reversion to heirs 
of adoptive father, 

Acoording to *general agricultural custom, 
there is a distinction about succession of pro- 
perty^ left by an adopted son who has died 
without lineal descendants. The property over 
which the adoptive father had unrestricted 
power goes to the heirs of the adopted son, 
and that over which the adoptive father had 
limited power goes to the heirs of the father, 
such heirs have no claim to self acquired pro- 
perty *left by the adopted son- Jot Ram v. 
Hardwari and Daya Ram. 22 P.L R. 1914== 
27 P.R. 1914 = 23 lud. Gas. 627. 

REID, O.J., and BeadON, J. 

References : ~12 P.R. 1892 ; 117 P.R. 1906 = 
♦77 P.LR 1907; 88 PR. 1906=149 P.L.R. 
1906; 94 P.R. 1913 = 287 P.L.R. 1913; 63 P. 
R. 1912 = 21 Sup. Vol. 1912, R, 

(4) Jullundur tahsil — Widow —Heirless estate 
— No collaterals— Will in favour of brother 
by wdow — Validity of alienation — Right 
of pattidars to succeed — Custom— Proof of 
— OriKis—Extmt of widow's right in the 
absence of collaterals* 

S, the last male proprietor of suit land, died 
leaving a widow H. After her death, G, her 
brother’s son, claiming under a will executed 
**by her in his favour, entered into possession of 
the land. A and others, the proprietors of the 
patti^ sued for possession of the land on the 
ground that H had no power to alienate the 
land, and that in the absence of collaterals 
they were entitled to sifooeed. 

Held that the onus of proving a right of suc- 
cession by custom lay on the plaintiffs who were 
the pattidars (a)* 

The entry in the Wajib uUare of the Julian- 
dut Tahsil. according •to which a widow is not 
allowed to make a gift to any of her paternal 
felations^ is one inserted for the benefit of the 
collaterals, and has no efftot where there are no 
collaterals and consequently where there is 
none competent to challenge an alienation by 
a widow. 

The entry in the Riwaj i-am oannhthave been 
intended to the ease of a village or patti where 
the proprietors are of different tribes, and in 
the absence of any instance it oannot bo held 
that the entry in questian is sufficient proof of 
a custom entitling the proprietors of the patti 
to succeed to S*s land* 

Where there are no collaterals, the widow is | 
to all intents and purposes an absolute owner. | 

83 


Customs’— PunJab-(Continued), 

— 7.— Inherit anoe and Succession 

Alla Dicta v. Gaahra, 3 P.R. 1914 = 129 P.L. 
R. 1914 = 23 lad. Gas. 127. 

Rattigan and Soott Smith, jj. 
References {a) 137 P.R. 1908; 102 P.R, 
1906; 18 P.R* 1910 ; 2 P.R. (Rev), 1911, R, 

(5) Inheritance— of Kothi Nagar in 
Kulu —Widow excludes Guru. 

Among the Bairagts of Kothi Kagar in Kulu, 
the*\vidow exoludes the OurUt provided she 
remains a widow and is chaste. Dial Daa v. 
Httssammat Dhianum. 17 P.L.R. 1914 = 18 
P.W.R. 1914 =.21 Ind. Gas. 932-36 P.R. 1914, 
Johnstone and Shah Din, jj. 

(6) Succession — Daughter — Colldsterala— 

Female descendants— Muhammadan Jata 
of Sanawan Tahsil, Muzaffargarh District 
— Self-acquired property — Ancestral pro* 
perty* • * 

In the Muzaffargarh District, the rights of 
females are very generally recognized, especially 
among Muhammadan Jats and Patbans (a). 

The word aulad, when used with regard to 
succession iu a tribe which recognizes females 
as heirs, must be taken to include female as 
well as male heirs (6). 

Found, thaif in accordance with custom ns 
stated in the Eiwaf-i-am, wbioh preferred female 
descendants to ooUaterals. the daughter’s grand- 
son of the deceased succeeded to the self- acquir- 
ed property left by him to the exclusion of his 
collaterals. Sultan v. All Muhammad, 56 P. 
L R. 1914 = 23 Ind. Gas. 536, 

Rattigan and Shah Din, jj. 

References : — (a) 44 P.R. 1909 = 67 P.L.R. 
1909, R. (6; 19 P.R. 1906 = 70 P.L.R. 1906, R. 

(7) Succession — OoUaterals of the fourth 
degree — Daughter — Presumption in favour 
of collaterals — Daughter-in-law not entitled 
to life-estate— Maintenance. 

The collaterals in the fourth degree of a 
deceased sonless proprietor would presumably 
have a preferential right to succeed to his 
property ; and it would be for the daughter of 
the deceased and her sons to prove affirmatively 
a special custom entitling them to succeed in 
preference to the oollaterals» 

The daughter-in law of a deceased proprietor 
cannot as such claim a life-estate in his pro- 
perty upon bis death. She is only entitled to 
maintenance. Muasammat Nup Dasi T. Ram 
Dhan, 86 P.L.R. 1914 = 44 P.W.R. 1914=22 
Ind. Gas. 646. 

RATTIGAN and BEADON, JJ. . 

(8) \ppoinied heir— ‘Right to succeed coUaier- 
ally in his natural family or in the adoptive 

^father's family — General rule — Custom 
among Jats of Tehsil Jagraon, Ludhiana 
District, ^ 

The general rule, no doubt, is that an ap- 
pointed heir does pot succeed collaterally* in 
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Customs^P unlab -•(Continued). 
~~7.^1nhepltaiice and Socces8ion—(C/d.). 

.the family of the psraoo who appointed him 
Buoh heir, and the reason for this rule is presum- 
ably the other rule, also of almost univerfial 
applioability throughout the province, that a 
'person who has been, appointed heir in one 
family does not lose his right of succession 
collaterally in the family of his natural father. 
It may well be, therefore, that in oases where 
custom does not recognise the latter rule, that 
is to say. where the appointed heir loser, ail 
right of collateral succession in his own natural 
family, that custom would recognise his right 
to collateral succession in the family of the 
person who appointed him heir (a). 

Held that, by custom among the Jats of 
Tehsil J'agraon, Ludhiana District, an appoint- 
ed heir is not entitled to succeed collaterally 
in his adoptive father’s family. Mutsaddi 
Singh V. Napalna. 40 ^B. 1914=71 P.W.E. 
1914 = 177 P.L.R. 191«1 = 24 Ind. Gas, 894, 
EATTIGAN and BEADON, JJ. 

Reference : — (a) 103 P.B. 1909, R, 

(9) Awans of Tahsil and Disti ict Mianwali— 
Succession-- Sister and collateral in fifth 
degree — Land mutated in sister's favour— 
Acquiescence by collateral — Silence for 
more than four years taken together with 
certain acts and omissions. 

The land of an Awan of Tahsil and District 
Mianwali was mutated by the Collector in 
favour of his sister. The reversioners of the 
deceased in the fifth degree who were entitled 
to the property (a) kept silence for more than 
four years; (6) at the time of mutation in her 
favour of the share of the deceased in joint 
plots of land, appeared before the Attesting 
Officer as oo-sbarers and admitted the correct- 
ness of the new entries ; (c) made an applica- 
tion jointly with the sister of the deceased for 
appraisement of the produce of certain land held 
by their tenants, describing her as one of the 
oo-sharers of the lands ; (d) made two applica- 
tions jointly with her for ejectment of certain 
tenants, and in both of them she was mention- 
ed as one of the landlords ; and it was proved 
also that (e) she paid off the debts of the deceas- 
ed and was in possession of hu* property and 
expended money on it making improvements. 

Held, that, taken collectively, these acts and 
omissipirs amounted to an acquiescence on the 
part bl the collaterals in the title of the sister, 
and hence their suit for recovery of the land 
from her must be dismissed. Shet Khan y. 
MoBsaminat Sii Bano, 225 P.L.B. 1914 = 125 
P.W.E. 1?14 = 24 Ind. Gas. 930. 

BATTIGAN and SHADI LaL, JJ. . ^ 

c 

(10) Gurmani Biloohes of Muzaffargarh Dis- 
triet — Sttccession — Sister and collaterals in 
hth and ^th degr^^e— Sister preferred— Sister 
marrying outside brother's family not ex- 
cluded— Burden of proojf— Biwaj-i-am not 

^ supported by instances relied upon. 


Customs —Pualab —(Continued) , 

« 

— 7.— Inheritance and Saooession— (Cfd.). 

Among Qurmani Biloches of the Muzaffar- 
garh District a sister succeeds in preference to 
coll£j|^erals related in the 5th and 6th degree. 

It makes no difference whatsoever even if tbb 
sister has married oul8is'l& her brother’s family. 

The burden of proving that a sister is exclud- 
ed by collaterals in the 5th and 6th degree, 
or that she is so excluded by reason of her 
marriage outside her brother ’s family, lies upon 
the collaterals. 

A Riwaj-i-am is not to be disregarded simply 
because no instances are given in support /)f 
the proposition laid down in the Riioaj^i am. 
Ranjha v. Magsamraat Jindwaddi, 221 P.L. 
R. 1914 = 122 P.W.R. 1914 = 104 P.B. 1914 = 

24 Ind. Gas. 942. 

RATTIGAN and SHADI LaL, .T.T. 

(11) Khattars of Attock — Inheritance— Self- 
acquired and ancestral property —Daughters 
and collaterals in third degree — Will 
“ Daughters preferred as to self -acquired 
property — Collaterals in third degree pre- 
ferred. as regards ancestral property—^ 
Marriage of daughter with one of nearest 
collattrals, effect of. 

Among Muhammadan Khattars of the Attock 
District, daughters will succeed to the self- 
acquired property of their father in preference 
to collaterals in the third degree.* But as 
regards ancestral property, a sonless proprietor 
is incompetent to bequeath it to his daughters 
in the presence of his collaterals in the third 
degree, and a daughter even if she marries one 
of the nearest collaterals has no right as heir in 
the presence of these* collaterals, Mowaz v. 
MuBsanomat Gulab Jan, 220 P.L.B. 1914 = 121» 
P.W.R. 1914 = 97 P.B, 1914 = 24 Ind. Gas. 920. 
Johnstone and Ghevis, jj. 

(12) Shiah Sayads of Ambala city — Ancestral 
pr over ty— Whether collaterals exclude daughters 
— Mahomedan Law— Applicability. Akbar All 
y. Massammat Alla Dei, 98 P.R. 1913 = 132 P. 
L.R. 1914 = 22 Ind. Gas. 2. See Final Part, 

1913, Col. 508. 

(13) Succession — Muhammadan Jots of Jul- 
lundur District — Specific custom not proved— 
Muhammadan Law aptflied — Maternal uncle 
excludes son of grani-daughter of great-great- 
grandfather of ^ceased Rulia y. HSultanlt 
193 P.W.R. 1913 = 20 Ind. Gas. 632 = 886 P.L. 
R. 1913 = 17 P.R. 1914. See Final Part, 1913. 
Gol. 609. 

(14) Khattars of Attock District — Gift — 
Collaterals of donor excluded by all heirs, male 
or female, of the donee, Shahanch) Khan v« 
M uisammat Begam Jan, 286 P.L.B. 1913=20 
Ind, Gas. 461-191 „ P.W.R. 1913 = 13 P.R. 

1914. See Final Part, 1913, Gol. 514. 

(15) Tribes of JuUundur Doab^Oollateral 
succession of widows -— Presumption. See 
Customs (Punjab— Gift), No. 8, 206 P, L. 
B. 19U, 
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Customs^ Punlab-^iOontimed ) . 

8.— Maintenance. 

Eights of 4a*ugbter-in-law of deceased pro- 
prietor. See Customs (Punjab —inheri- 
tance AND Succession), No. 7. 85 E|L.R. 
A9U. 

— 9.— Marriage. 

^ m 

Widow— 'Re-marriage— Forfeiture of right in 
her husband’s land. See Res JuDlCATA, 
No. 4, 19 P.L.R. 1914. 

«* 

10. -Pre-emption, 

(if Declaratory suit — Pre emption— Succes- 
• sion — Mortgage of ancestral land^Sale of 

equity of redemption — Whether sale for 
purposes of pre-emption — Widow of donor 
still alive — Hale of ancestral house^ Ances- 
tral and acquired property, 

A iportgaged his ancestral as well as acquired 
land to B, and later on gifted the mortgaged 
property and an ancestral house to B in lieu of 
mortgage money , plus past services and mainte- 
nance of A *8 widow till her death. A died 
leaving N his widow. 

, The reversioners of A, brought a suit claim- 
ing — (1) immediate possession as heir to A ; 
(2i pre-emption rights in respect of tbe gift as 
if it was a sale ; (3) declaration protecting tbeir 
reversionary rights. The first Court decreed 
the claim holding the gift to be a sale, but the 
Divisional Courts on appeal dismissed the suit 
in toto. 

On fuL'ther appeal to tbe Chief Court, held^ 
that the plaintiffs cannot got possession of tbe 
land as heirs *in the lifetime of the widow. 

Held, also that, as regards the area already 
mortgaged, the transabtion should be treated 
> as a valid gift of the equity of redemption in 
lieu of servioes, and hence the plaintiffs cannot 
get tbe land by pre-emption. 

Held, further, that the acquired property can 
be given to any one at the pleasure of the 
owner, and consequently the reversioners have 
no busimss to challenge alienation of this 
property. 

Held, lastly, that reversioners are entitled to 
a declaratory decree only as regards the 
anoestral house, if not having been mortgaged 
before the gift of equity of redemption took 
place. Yaran y. Gulrang, 164 P.W.R. 1914. 

• KENSINGTON and SHAH DiN, JJ. 

(2) Town of Bar Custom of pre-emption, 
Partap Singh v. Hazara Singh, 73 P R. 1913 

Ind. Cas. 855 = 276 P.L-R. 1914, See 
Final Part, 1913, Col. 517. 

(3) Alienatiop by widow— Reversioner suing 
for pre-emption whether debarred from contest- 
ing validity of alienation — Amount payable by 
reversioner. See CUSTOMS (PUNJAB -ALIEN- 
ATION). No. 13, 184 P.L R* 1914. 

11,— Will. 

(1) Alienation — Custom or Hindu Law — 
Bequeet of ancestral land* by a Girth of 


Custoitta-^Puafab^iContifiued), 

11 .— Will — (Continued), * 

Kangra District in favour of a slranget--^ 
Competency of his brother's daughter and 
her sons to object, 

Pound, that, among Girths of the Kangca 
District, there is no custom either in favour of 
or against, the right of succession of brother’s 
daughters or their sons, who, according to 
Hindu Law, arc entitled to succeed as Bandhus 
and^ consequently, in the absence of other 
nearer heirs, they are competent to obtain a 
declaration that a bequest ot ancestral holding 
by their uncle to a stranger shall not affect 
their reversionary rights after tbe testator’s 
death. 

Held, that persons governed by the •ustoms 
ot agriculturists can fall back on tbeir personal 
law whore no custom against it is in existence 
(a), Nihala v. Mt. Bhutl, 10 P.W.R, 1914a 
29 P.L.R. 1914 = = 23 Ind^ Cas. 418, 

Bhadi LAL, J. 

Deferences (a) 110 P.R. 1906 = 69 P.W.R. 
1907, F, 

(2) Custom — Sonlesa proprietor in the Daud* 
zai ilaqua, Peshawar District — Death-bed 
disposition by gift and will. 

One 8. K. executed a deed of gift covering 
his anoestral poperty in favour of bis motheci 
and a will which coveiod the lands held by him 
in mortgage in favour of his daughter and step- 
mother. The widow was entirely disinherited. 
On a suit by the reversioners of 8. K., the 
District Judge held both the will and the gift 
invalid. On appeal by the defendant’s bene- 
ficiaries : 

Held, that, wills are ordinarily valid when 
made in favour of defendants and near rela- 
tives of the testator, e g., sons, daughters, sons- 
in-law and wives, and in the present ease the 
will of 8.K., Eo far as his step-mother was con- 
oerned, was invalid. 

Held^ further, that the gift in favour of S.K.’s 
mother was tantamount to a will, as it was 
made in expectation of death, and as it fails to 
stand the test applied to the actual will of 8.K., 
and as the earlier riwaj dees not assert power to 
a BonlesB proprietor to gift away the greater part 
of his property to his mother in the presenoe of 
his daughter, it must be held to be invalid. 
Maryama v. Ohulam Hassan Khan, 2 P.W.R, 
1914 (N.W.F.P.) = 284 P.L R. 19)4, • 

BARTON, J.O, 

References : — 17 P.R, 1903; 26 P.R. 1909 = 

6 P.W.R, 1909 ; 69 P.R. 1912 = 6 P.W.R. 1913; 
62 P.R. 1913 = 9 P.W.R. 1913, R, 

(ShCustom — Power of bequest among Raezars, 
Peshawar District, « 

^Heldt that there is no presumption among 
Razzars that a father can by testamentary 
disposition vary the customary shares of his 
sons in bis immoveable property and tbe burden 
of proving such a power is on the person alleg- 
ing it. 
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C ustoms^Punlab^(Concluded ) . 

— 11.-^ Will — {Concluded) » 

Entries in Ss. 21 and 10 of Riw.y 
Peshawar, of } 870, relied upon and Q and A. 
119, Lorimer’s Gu8^>oalarv Law differed from. 
KhaUca Khan v. Mira Khan, 4 P.W.R. 1914 
(N,W.P.P.). 

Dobbs, j.c. 

(4) Awans of Attook'Tahsil — Sonless proprie- 
tor making will in resvect^of whole of his pro- 
perty ia presence of near collaterals— Validitity — 
Will to he set aside as a whole, Yakub Khan v. 
Fateh Khan, 263 P.L.R. 1913 = 161 P.W.R. 
1913*20 Ind. Oaa. 14=5 P.R. 1914. See 
Final Part, IS^S, Col. 519. 

(5) Mahomedan Khaiiars of Attook — Right 
of Bonless proprietor to bequeath anoestral pro- 
perty to his daughter in presence of collaterals. 
Bee Customs (Punjab— Inheritance and 
Succession), No. ii, 220 P.L.R. 1914. 

c 

Cutohi Hemons. 

Cutchi Memons - Inhei itance and succession 
— Joint family property rule does not apply 
to Cutchi Memons— Son does not by birth 
acquire interest in property inherited by 
father. 

The Hindu law of joint family property is 
not applicable to Cutohi Memonst Hence, the 
son of a Cutohi Memon does not acquire by 
birth an interest in property inherited by his 
lather by the law of inheritance and eucoession. 
Mangaldaa N. Motivalla v. Abdul Razak 
Haji Sulaiman Abdul Wahed, 16 Bom. L.R. 
224 = 23 Ind. Cas. 565. 

MACLEOD, J. 

Dahyak Allowance. 

(1) How to be paid. See ACT XXII OF 1886 
(OUDH RENT), No, 8. 21 Ind. Cas. 201. 

(2) Nature and incidents of Dahyak right. 
See UNDER- PROPRIETARY RIGHTS, No. 2, 
23 Ind. Cas. 231. 

Damage. 

(1) Suit for removal of obstruction to public 
road— Proof of special damage necessary. See 
APPEAL (General), No. 6, 22 Jnd. Cas. 916. 

(2) ObatraotioD to public highway — Special 
damage to be proved. See BUILDING, No. 1, 
12 A.LJ. 1026. 

Damag^ 

(1) Marriage— Breach of contract of marriage 
— Damages- Will a suit i or such damages 
lie? 

Damage8*for a breach of a contract of mar- 
riage flay be awarded to a man (a). • 

Between Burman Buddhists a suit by the 
man will lie, unless it can be shown to be fof- 
bidden by the Burmese Buddhist Law. 

The respondent sued appellant for damages 
valued at Rs. 200 lor breach of contract of mar- 
riage*and was awarded Rs. SO—Rs. 13 being 


Damages— (Confini^ed). 

loss incurred by him over purchase of furniture 
for the marriage and Rs. 17 for injury to his 
reputation in public, 

Bo|h sides appealed and the District Court 
increased the damages to Rs. 20, for the furni** 
ture and Rs. 30 for injury, to his social standing 
and hi|^ reputation. 

The defendant now appeals on the grounds 
(inter alia) that there was no evidence of actual 
loss over the furniture or #f actual damage 
owing to alteration of his socrial condition or 
reputation. 

c 

Held, that there was no evidence of aotuaji 
loss having been sustained by reason of the 
purchase of the furniture, much less of what 
the amount of that loss was, and that, there- 
fore, there was nothing to base the finding of 
either Rs. 13 or Rs. 80 upon. 

Held, also, that there was nothing o£ the 
record to indicate that the plaintifi had sufiered 
injury either to his social standing or to his 
reputation, nor any evidence indicating any 
measure of damages for such injury. 

Held, further, that the fact that a man has 
merely become the butt of his acquaintanoes, 
jests, or has experienced a feeling of shame, does 
not constitute an injury for which damages 
can be awarded in a Kuit of this nature. Mft 
Ngwe Yin v. Maung Po Taw, 7 Bur. L.T. 14 
= 23 Ind. Cas. 376. 

Parlett, J. 

Referenced — (a) 21 B. 23, F. 

(2) Damages — Wrotigful intervention in exe- 
cution proceeding — Loss caused by — Suit 
to recover damages occasiened by such loss — 
Maintavnabilvy — Proper course for com- 
pensating the loss. 

No suit is maintainable for the recovery of 
damages for loss occasioned by the defendants 
wrongfully obstructing execution of decrees 
against the plaintiff (a). « 

It is not a tort to wrongfully intervene in 
execution (b). 

The only costs which the law recognizes and 
for which it will compensate him are the costs 
properly incurred in the ^proceeding itself (6). 
Hesomai v. Chimanmal, 7 S.L.R. 104 = 24 
Ind. Gas. 261. , * 

PRATT, j.c„ and Hayward, a.j.c. 

References (a) 1 B. 467, R, (b) (1883) 11 Q. 
B.D. 674 (690), Ji. 

(3) Suit for^ damages for wrongfully obtain- 
ing an injunction if lies, when iniunetion 
temporary and token permanent — Civ, Pro. 
Code (1908), 8 . 96-^Limitation Act (1908). 
Sch, I, Art, Limitation-Suit for 
damages for procuring an erroneous decision 
if lies — Pleadings— Want of reasonable and 
ptobable cause, allegation of, what svffieunt. 

No suit lies for damages against a defendant 
for maliciously* and without reasonable and 
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Damfigea^(Continu0d)» 

probable oauBO obtaioing a perpetual injuno* 
tiou which has been subsequently dissolved on 
appeal. * » 

A temporary injunction granted in su^ a 
suit is if so facto^ dissolved by the Court’s de^ee 
granting a perpetual injunciion. 

In a suit for damages in respect o of the^tem- 
porary injunction, limitation would therefore 
run from the date when the temporary injunc- 
tion was dissolved 1^ the decree granting per* 
potual injunction.., ^ 

Per Fletcher, J.— Nothing in the Limitation 
Act cfk give a party a right of suit, unless such 
ri^t exists independent of the Limitation Act. 

Naiid Kumar Shaha v. Gour Sunkur (a) is 
questionable authority in so far as it decides 
that a plaintiff can maintain a suit for damages 
against a defendant for maliciously and with- 
out probable cause obtaining an interlocutory 
injunction. , 

An allegation by the plaintiff that the de* 
fendants were actuated by malice and that 
their suit for perpetual injunotion ultimately 
proved unsuccessful when the decree of the High 
Xourt in their favour was B(t aside by His 
Majesty in Council was not a suificient allegation 
of want of reasonable and probable cau.^e. 

Want of probable cause is not to be inferred 
because of mere evidence of malice (6). 

Per Richardson^ J.- S. 95, Civ. Pro. Code, 
seems to contemplate the possibility of a suit 
being brought to recover compensation in re- 
spect of a temporary injunciion applied for on 
insufdcient grounds or in a suit instituted 
without reasonable or probable cause. 

It is at least doubtful whether such a suit is 
•maiutainable in the absence of an undertaking 
to pay compensation. 

A party is not liable in damages for procur- 
ing an erroneous decision ic). Mohini Mohan 
Misser y. Surendra Narain Singh, 18 C.W.N. 
1189. 

Fletcher and Richardson, jj. 

References (a) 13 W.R. 305, R. (b) (1847) 
10 Q. B. 252, R. ic) 18 W.R. 440, R. 

(4) Damages— Suit for injunction and dam^ 
ages^ Execution jjroceedings—If damages 
can be ordered to be ascertained in execution. 

*In a emit for injunction and damages, it is 
altogether beyond the authority of the Court to 
leave the ascertainment of damages for deter- 
mination in execution as if they were mesne 
profits. Moula Baksh v. Strughan Deb 
Dhabai, 23 Ind. Oas. 595. • 

Stephen and Mullick. jj. 

(6) Jurisdiction— Small Cause Court — Money 
paid to save property from sale — to 
recover damages. 

The defendant’s preJecessor-in-title sold oer> 
tain property tp plaintiffs mentioning certain 
iuoumbrances on the property and also stating 
that there was no other inoami»rance* As a 


Damages—- (OoncZnrJsd). ^ 

matter of laot this property as well as other 
properties of the vendor were subject to a mort- 
gage. The mortgagee brought a suit upon the 
mortgage and obtained a decree. The plaintiffs 
paid up the decree and sued the defendants for 
recovery of the amount so paid. Held that the 
suit was not a suit for contribution but one for 
damages and was cognisable by the Court of 
Small Causes. Saria "^Paodey v. Muilo 
Chaudhry, 12 A.L.J. i279. 

BANERJI, J. 

(6) Damages, suit ftr — Maintainability — 
Obstruction in erection of Kutohery — Loss of 
godds^-Negligence, Tribeni Prasad Singh v. 
Sehikh Basirul Meah, 18 C.L.J.*327«S1 Ind. 
Cas. 613. Soe Final Part, 1913, Col. 519. 

(7) Right of suit— Obstruction to pathway 
from public road to field — Proof of special da-- 
mage of a substantial character, Kandasami 

Kovundan v. Karupanij^ Kovundan, (1913) 
M.W.N. 1001*14 M.L.T. 609*21 Ind. Oas. 
601. See Final Part, 1913, Col. 620. 

(8) Fraudulent execution of a deoreSfr-Suit 
for damage8~Mairitainability— Measure of 
damages. See ClV. PRO. CODE (1908), No. 70, 
(1914) M.W.N. 174. 

(9) Jurisdiction of High Court to interfere on 
question of dafnages in second appeal. See 
CIV. Pro. code (1908), No. 296. 12 A.L.J. 
1270. 

(10) Contract— Sale of calf — Contract not to 
sell to another and not to castrate — Expenses 
of purificatory ceremony whether can beolaimed 
as damages. See CONTRACT, No. 1, 24 Ind. 
Cas. 86. 

(It) Damages— Broaoh of contract — Writing 
—Clause providing exemption from liability — 
Negligenoe of promisor — Liability not excused. 
See Contract, No. 9, 7 L.B.R. 106. 

(12) Vendee’s previous oontraot with third 
person— No notice of this to vendor of goods— 
Vendor’s liability — Damages for breach, of 
warranty. See CONTRACT ACT, No, 72i 23 
Ind. Cas. 949. 

(13) Opinion based on rumours — Admissibi- 
lity — Amount of^amages. See DEFAMATION, 
No. 1, 7 Bur L.^. 165. 

(14) Right to mandatory injunction when 
damages will be adequate remedy. Bee IN- 
JUNCTION, No. 5, 23 Ind, Cas. 786. j 

(15) Infringement of right — No actual da- 
mage suffered — Nominal damages. See LEASE, 
No. 13, 20 C.L.J. 661. 

(16) Breach of contract— Claim for damages 
— Wbejihof an actionable claim — Assignment — 
Right 01 * aaaignee to sue. Sue TRANSFEE^ OF 
PROPERTY ACT, No. 9, 106 P.R. 1914. 

(fl) Flood water remaining on land for long 
time— Impossibility of sowing crop— Suit for 
damages after five years— Decree for Ra, 50 — » 
Right of second appeal — Limitation. Boq 
WATER, No. 2, 21 Ind. Cas, 393. 
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Dam^apat* 

(1) Sco^B of rule of Damdnput — Hindus’^ 
Mortgage decree — Interest accruing after date 
fixed for redemption-- Applicability of the rule. 
Nanda Lai Roy v. Dhirendra Nalh Chakra- 
vavlhi, 40 C. 710-21 lod. Gae. 974. See 
Final Part. 1913, Col. 522. 

(2) Damdupat — Interest in excess of what is 

recoverable under the law of— Alienation by 
widow for payment of suph interest— Illegality. 
See Hindu Law (Widow), No. 23, lON.L. 
R. 91, « 

Dancing Girli. 

Rights of inheritance among. See HINDU 
Law (SUCC®:SBI0N), No. 5. (I914j M.W.N. 
672. 

Dandidari Right. 

Dandidari right, if a monopoly or a legal 
right to be recognised by Courts of Justice — 
Such right if personal or if can te trans- 
ferred— Transfer if must be by registered 
instrument — Estoppel, application of rule 
to employees and contracting parties— 
Assignee of right having enjoyed profits if 
can deny assignor's title. 

At a public auction held at the instance of 
Government the plaintiff as the highest bidder 
purchased the road-side lands ofi the bank of a 
river together with the dandidari right for one 
year. It appeared from the lease granted to 
him by Government that he became entitled 
to occupy the lands for one year and to exercise 
the calling of a broker in the market held 
thereon during that period. The defendants 
took an assignment from the plaintiff of the 
dandidari right and they commenced at once 
to exercise the calling of a broker in the market- 
place by virtue of the Government license 
which was made over to them, but they withheld 
payment of the money they had agreed to pay. 
The plaintiff sued for recovery of the considera- 
tion with damages for unlawful detention of 
his money : 

Held that tl^e term dandidar litcrilly means 
a measurer and is applied to signify a broker 
who negotiates the sale of the paddy and other 
produce in a market-place|^nd receives as 
remuneration for his service ripmmission from 
the seller and the buyer who may choose to 
employ him. 

That the contention of the defendants that 
the allied dandidari right tended to create a 
mono^ly and should not be recognised as a 
legal right by any Court of Justice was unten- 
able. The principle that every arrangement 
which places a restriction upon a man’s right 
to exercise his trade or calling tends to orrate a 
monopoly and is void as against public <pol icy 
has fio application to the present case. There 
is nothing illegal or contrary to public policy 
in Government allowing a market to be helcT ou 
its land and taking measures to restriot the 
admission of brokers. 

That the dandidari tight was not a right 
personal to the grantor from Government and 


Dandidari Right— '(Coneltided). 

oould be transferred. The very fact that the 
right was granted by Government to the high- 
est bidder afierds some indication that the 
personal element does not enter into oonsidera- 
lion when the grant is made. 

That there wasno^lproe in*^the contention 
that^the dapdidari\ighi was transferable only 
by a registered instrument. 

That the defendants were at least licensees 
under the pUintiff and they had exercised 
their calling without intOTi^iption or interfer- 
ence, they at any rate were not entitled to 
contend that the plaintiff had no title %e that 
they themselves had acquired none from him* 
The rule of estoppel which binds landlord 
and tenants, mortgagors and mortgagees, bai- 
lors and bailees applies to employees and con- 
tracting parties generally, who cannot accept 
the benefit of the contract, and yet, when 
called upon to perform their duties utider it, 
repudiate it as mad6 without right or as other- 
wise wanting in force, provided the contract 
is not actually in violation of law or wholly 
void. The assignee or the licensee of any right 
accepted and acted under is accordingly estop- 
ped to deny the authority from which tha» 
right proceeds. Lakhan Jena v. Arjun Naik, 
18 C.W N. 1194=: 24 lod. Gas. 387. 

MOOKERJEB and BEACHCROFT, JJ. 
Darkast Rules. 

(1) Darkhast rules— Assignment of land— 
Subsequent cancellation of assignment by 
Collector— Transfir of unassessed to assess- 
ed land necessary before assignment — No 
formal order of transfer ^ Sanction to 
assign ment, implied • 

Whore, under the darkhast rules framed by 
the Government, a Deputy Tabsildar could*" 
assign ** unassessed waste only after the 
Collector had transferred it to the bead of 
“assessed land,’’ an order of the Collector 
sanctioning the assignment of the lands made 
with the knowledge that the lands are unasses- 
sed waste, operates to transfer the same to the 
beading “ assessed land.” 

When a paita is once granted, and the 
revenue due thereon collected from the grantee, 
it is not open to the Collector to cancel the 
order of assignment on, a knowledge of facts 
gained by him subsequent to the assignment. 

G O. No 687 does not affect an asBignmei^t 
made before the date of the order. Shoretary 
of State y. KrUhaamacharlap, 22 Ind. Gas. 
931. 

SANKARAN Nair and Oldfield, jj. 

(2) Grank of land under- Divisional ofiicer 
not complying with the Darkhast rules— 
Jurisdiction of such officer to cancel grant made 
by Tahoildar. See ADVERBE POSSESSION, 
No 6, 23 Ind. Cas. £f20. 

Dead man. 

Suit instituted against— Substitution of heirs 
of defendant — Jurisdiction. See SUBSTI- 
TUTION, No. 24 Ind. Gas. X12* 
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Debtor and Creditor. 

• 

(1) Debtor and creditor — Composition arrange 

ed by some creditors on behalf of all — Con- 
sent of all creditors not •obtained'— Some 
creditors not agreeing to he bound by arrange- 
ment — Effect— None bound, ^ 

• * 

Where a few of the opeditors, without formally 
consulting the whole body of oreditori and 
obtaining their oonsent, arranged that oertaiu 
assets shall be set apart to satisfy the claims of 
the Madras creditc^s and oertain other assets 
should go to the^Mofussil creditors, and an 
agreement was also drawn up to which all the 
Madras creditors were made parties, but some 
o^tbe creditors who failed to agree brought two 
suits and attached part of the property included 
in the agreement. 

Ileld^ that even a creditor who was a party 
to the agreement was not bound by the agree- 
ment unless all the creditors consented (a). 

If one creditor has chosen to claim the total 
amount of his debt, the property divisible 
among the rest must be pro tanio diminished 
and the consideration for the whole contract 
must fail. Chundra Guruvlah v. Guggilam 
^Kotiah, 26 M.L.J. 366*24 Ind. Cas. 462. 
BAKEWBLL, J. 

Reference: ’-(a) 9 A. 330 (P C.),, AppL 

(2) Creditor and debtor— Former obtaining a 
general deed of hypothecation of latter's 
assets — Effect of debtor's alienating his pro- 
perty to another creditor — Notice— Registra- 
tion — Delay in decision of case— Discretion 
in awarding interest under 8, 34, Civ. Pro 
Code (19QP), after institution. 

Held, that A., by holding a registered general 
deed of hypothecation of all B.’s assets, oannot 
« recover his money owed by B. from the property 
mortgaged by B. to C,. another creditor of B., 
to whom B has transferred his property and has 
also paid certain money in contravention of the 
conditions of the said deed, until and unless A. 
is able to prove that G. had become aware of its 
coutents before B. alienated the property and 
paid the money to C. 

The mere faot that G. resides at the place of 
registration of the said deed is insufhoient to fix 
him with the knowledge of its terms. 

Held, also, that, ^here delay in the dcci- 
sion of a case is wholly due to some erroneous 
ftotion o4 the plaintiff, the Court is justified in 
notawarding.underS. 34, Civ. Pro. Code (1908), 
further interest after institution of the suit up 
to date of realization of the decretal money. 
Hira Lai y. Ghanan Khan, 98 P.W.R. 1914 
«199P.L.R. 1914. • 

SOOTT-8MITH and SHADl LAIi, JJ. 

(3) Sequestration of property by atiachmenU 
effect of — Creditor^ right of — Personal 
hahility Of heirs-at-law— Heirs, right of, 
to profits. 

Held, that till the sequestration of the estate 
by attaofament or otherwise, a creditor is not 
entitled to seize the rents and 'profits of the 


Debtor and Gredltov-*(Oonefuded), ^ 

property of the deceased accruing after the 
property has devolved on his hairs-at-law, or to 
make them personally liable to the extent of 
those profits prior to the sequestration. Such 
profits oannot be treated as the estate of the 
deceased and the heirs of the deceased are 
entitled to appropriate them. Kishan Lai Atal 
Pandit v. Nawab Ummatui Fatima Bef{am, 
17 O.C. 207. 

PANDIT KANHAfyA LAD, A,J.C. 

References 7 A. 822 ; 19 A. 235 ; L.R. 38 
Ch. *D. 609, R, 

(4) Creditor admitting payment before trans- 
ferring his debt to a third person ^Effect upon 
transferee. See EVIDENCE ACT, No. 11, 108 
P.W.R. 1914. 

(5) Renewal of debt— Security apportioned — 
Apportionment found invalid— Right of creditor 
to fall back upon original security. See HINDU 
Law (Joint Family), llo, 11, 16 M.L.T. 489, 

(6) Nature of relation between. See LIMITA- 
TION ACT (1908), No. 28, 22 Ind, Gas. 986. 

(7) Agreement to discharge debt in a parti- 
cular manner — Other remedies of creditor 
whether excluded. See NATTUKKOTTAI 
CHETTIES, No. 1, 27 M.L.J. 631. 

Decennial Seftlement Reftulation. 

Bee Reg. VITI OP 1793. 

Declaration. 

Wrong declaration— Court can allow a further 
declaration. See INSURANCE. No. 1, 21 lud. 
Cas. 836. 

Declaratory Suit, 

(1) Suit for declaration that a decree had been 
satisfied and should not be executed against 
plaintiff — Maintainability— S, 47 and 
O, XXI, r. 2, Civ, Pro, Code — No bar, 

A suit lies for a declaration that a decree in 
favour of the defendant against plaintifi’s 
father and others had been satisfied so far as 
it concerned the plaintifi and his father, and 
that ooDsequentlv it should not be executed 
against the p1ai|^ti£f. S. 47 or 0< XXI, r. 2, Civ. 
Pro. Code, does^not bar such a suit. Jamun 
Ram y. KUhen Ram. 42 P.R. 1914 = 79 P.W. 
R. 1914 = 234 P.L.R. 1914. 

Reid, c.j., and Kensington, 

Referencei—l^ P.R. 1910, F, 

(2) Limitation — Declaratory suit— Erroneous 

entry in Revenue papers— Refusal of Settle- 
ment Officer to correct the entry — Cause of 
action, - 

A iiftufruotuary mortgage of an ocoupanoy 
holding was executed in 1877. In 1880, the 
naine of the mortgagee of the holding was 
wrongly recorded as tenant-in-obief in respedt 
of it. In 1907, the mortgagor made an appli- 
cation for oorreotion of the entry to the Settle- 
ment Officer, who, on the opposition of ^he 
mortgagee, refused to ooryeot the mista^. Tl|q 
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Beol^ipatory ^iiA%^{Continued). 

mortgagor, within six years of the order of the 
Settlement Officer, instituted a suit for deola 
ration of hia title as mortgagor. 

Reld^ (1) that the cause of action was the 
refusal of the Settlement Officer to correct the 
erroneous entry ; and fS) that the suit was 
within time. But! Bam v. Tara Ghand, 22 
Ind, Cas. 60S. 

Richards, c.j.. and Bakerji, j. 

(3) Establishment of heirship — Declat^tion 
to establish heitship, whether may he made, 
before succession has opened ovt— Rever- 
sioner, if entitled to declaration that certain 
deed is invalid— Specific Relief Act^ S* 42, 
III (c). 

A Court will not make a declaration to estab- 
lish heirship, before the succession in regard to 
which it is claimed has opened out (a). 

A reversioner of a limited estate is entitled 
to a declaration that a deed is invalid if the 
invalidity depends on facts which may be 
obliterated by lapse of time: The fact that 
such declaration must be founded on the 
same reasons as would support a declaration of 
heirship, cannot deprive him of the relief 
sought. Jagdeep Narain v. Jaibasi Koer, 22 
lud. Cas. 928. 

Stephen and mullick,Vj. 

References : — (a) 2 LA. 169 fl91) = 15 B.L.B. 
83 = 23 W.R. 314 = 6 M.H.O.R. 310, R, 

(4) Declaratory suit— Mutation in favour of 
defendants — Suit competent where some 
tenants acknowledge plaintiffs, and some 
defendants — Ancestral property— Oum pro- 
bandi — Pleadings— Plea not taken in hwer 
Courts, nor in grounds of appeal to Chief 
Court, whether to he allowed at hearing. 

Some of the land in dispute was in possession 
of the plaintiffs, and other portions of it were 
in possession of the defendants, and some 
tenants acknowledged plaintiffs and some 
defendants. 

Held, that a suit for declaration that the 
mutation of the land effected in favour of 
defendants shall be null and void as against 
plaintiffs was maintainable 

The onus probandi of showing that certain 
property is ancestral lies upon the person who 
asserts it (6). 

Where the defendands did not accept and 
plead Muhammadan Law as contended in the 
plaint, nor did they put forward this plea either 
in the Courts below or in their grounds of ap- 
peal to the Chief Court, they were ruled to be 
too late at the hearing of the further apneal to 
nrg^ Muhammadan Law as a defenca^o the 
suit. Mohammad Umar v. Nawab Din, 217 
P.L.R. 1914 = 127 P.W.R. 1914 = 24 Ind. ^as. 
676. 

RATTIGAN and Shadi Lad, JJ. 

References (a) 16 M. 307 ; 6 P.R. 1909 =99 
P.L.R. 1908 = 29 P.W.R. 1908. 21 Ind. Gas. 
719-109 P.R* 3918=7 P.L.R. 1914=14 P.W. 


Declaratory (Continued) • 

B. 1914, R. (h) 6 Ind. Cas. 721 = 42 P.R.’ 1910 
= 128 P.W.R. 1908 {P.C.) = 12 O.W.N. 1049 
= 35 0. 1039 = gC.L.J. 369 = 18 M.L.J. 379 = 
85 LA. 206=4 M.L T. 207-10 Bom. L.B. 790. 

F, f 

^ *’ 

(5) Declaratory suit— Civ, Pro, Code, 0, I, 
r. 8— Representative suit— Right to enjoy 
one' sproperty — Sicutere tuo ut alienum non 
laedas — General right, effect of bare denial 
of—Specific Belief Act, 8- 42, general 
policy of, r 

Three Mohammadan plaintiffs instituted a 
suit against four Hindu defendants for obtain^g 
a declaration " that the plaintiffs and the other 
Sunni Mohammadans of the town of Bilgram 
are entitled to slaughter cows inside their 
houses at all times for purposes of saoridoe as 
-^ell as for other necessities.” This declaration 
was sought against the defendants ** and other 
Hindus of Bilgram. I* An application made by 
the plaintiffs purporting to be under 0. I, r. 8, 
to have the suit treated as a representative 
suit was dismissed by the lower Court. The 
result of the trial was that the lower Court 
gave a decree to the plaintiffs as against the 
defendants declaring that they have the righ^ 
claimod—namely, to kill cows in their houses 
for sacrifice or other purposes, provided that in 
the exercise of such right they do not commit a 
nuisance or offend any rule or regulation law- 
fully promulgated and applicable to Bilgram.” 

Held, that, although every one enjoys the 
general common law right embodied in the 
maximum sic utere tuo ut alienum non Icedas, 
that is to say, a man is entitled to enjoy his own 
property in such manner as he chooses provided 
that in doing so be does not invade the legal 
rights of bis neighbour, yet the bare denial of 
general right of this character does not amount 
to such an invasion as would justify the grant- 
ing of declaratory relief. 

Further the nature pf the relief awarded in 
the case being purely declaratory and the decree 
being incapable of execution, it leaves the 
parties exactly where they were before. 

Held further, that, in view of tbe facts alleged 
and proved, there was no ground upon which 
tbe discretion could be i^operly exercised in the 
plaintiffs’ favour so as to give them the decree. 

Tbe general policy of S. 42 of tb^ Speoifiu} 
Relief Act appears to be to enable tbe Courts to 
jrant relief where no relief at Common Law is 
available, and is not intended that tbe Courts 
should make declarations of abstract rights 
ixoluslve of any praotioal equity. Ori Lai v. 
Mohammad Yakub, 17 0.0. 364. 

LINDSAY, J.C. 

(8) Criminal Procedure Code, 8, i88— Order 
for maintenance of an illegitimate son-^ 
Declaratory suit, maintainability of, where 
paternity of an illegitimate son i$ denied. 

Defendant No. 1 brought a claim for mainten- 
moe in the Magistrate's Coart under S« 488, 
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Declaratory Sait— (Con^tnureZ). 

Grim. Pro. Oode, against the plaintiff whom 
she averred to be the father of her illegiti* 
mate son, defendant No. 2. She obtained 
an order for tnaintenanoe* Basing his cause 
of aoticin upon that order, the plaintiff brought 
the present suit for a deolaration thar the 
defendant No.' 2 is not his son and that he had 
never an illicit connection with the defendant 
No. 1. 

Held% that the suit for a declaration that 
defendant No. 2 was not an illegitimate son of 
the plaintiff was maintainable. Kialasa 
(Musammat) y. Haghu Bar, 17 0.0. 381. 

JCBNDAtili* J.c. 

• References 18 A. 230, D. ; P,R 1901 (50) ; 
P.R. 1903 (26); 20 M 48; 30 M. 400, R. 

(7) Declaratory mitt maintainability of — 
Suit for recovery of possessioUt bar of — Limita 
tion Act, 1908, S. 28, Sch, 1, Art, 142 — Dispes» 
session, allegation of — Burden of proof. Biaham- 
bhar* Satbhaya v. Nadiar Ghand Mandal 
Satbhaya, 18 G.L.J. d0L = 22 Ind. Gas. 64. 
See Pinal Part, 1913, Col. 626. 

(8) Executor if liable to pay income-tax for 
income of estate— Suit for declaration that 
such income is not liable to be taxed if lies. 
See ACT II OF 1886 (INCOME Tax), No. 1, 
19 C.W.N. 138. 

(9) Suit for declaration of shares in joint 
property — All sharers necessary parties — Death 
of one sharer — Heirs not brought on record in 
time — Abatement of suit. See CiV. PuO. 
CODE (1908), No. 373. 15 P.L.R. 1914. 

(10) Suit to set aside revenue sale— Com- 
promise that defendant should execute Kobala 
within 3 morlths — Suit for deolaration of title 
after more than 3 years -Maintainability — 
Limitation. See CiV. FRO. CODE (L908), No. 72, 
28 Ind. Cas. 240. 

(11) Property purchased benami — Real pur- 
chaser obtaining and remaining in possession — 
Declaratory suit by real purchaser whether 
barred. Bee CiV. PRO. CODE (1908), No. 109, 
7 L.B.R. 260. 

(12) Suit for declaration and injunction — 
Consequential relief prayed for— Ad valorem 
Court-fee — Whether plaintiff entitled to put a 
fictitious value. See COURT FEES ACT, No. 2, 
12 A.LJ. 844. 

(13) Suit for declaration that plaintiff was 
member of committee of management — Oonse- 

^guentiaj relief not warranted by averments in 
plaint — Suit incapable of valuation — Cogniz- 
ance of plaintiff’s valuation of relief sought 
when acceptable. See COURT PEES ACT, 
No. 5. 24 Ind. Cas. 316. 

(14) Right coupled with oneroua condition — 
Discretion of Court to refuse declaration of 
qualified right. See EASEMENTS, No. 3, 15 
M.L.T. 247. 

(14-a) What are ‘ declaratory decrees * — De- 
olaratory decree — Not to be enforced by exeou* 
tion— Difierenoe between executory and decla- 
ratory decrees. See EXECUTION OF DECREE, 
No, 10, 7 S.L,R. 192, ^ 


Deolaratopy Sait— (Concluded)’. 

(14-b) Discretion in granting deolaraSions— * 
Hearing of case on merits— Government grant 
free of land revenue— Sale of land in exeoation 
— Government refusing sale— Suit against 
Secretary of State, the judgment-debtor and 
the subsequent transferee — Maintainability— 
Jurisdiotiou of Civil Court. See Grant, 
No. 8-a,17 O C. 869. 

(15) Alienation by Hindu widow— Legal 
necessity — Reversioner whether can sue for 
declaration without offering to reimburse 
moAey spent on legal necessity. See HINDU 
Law (WIDOW), No. 18. 18 O.W.N. 1303. 

(16) Grant of declaratory relief — Practice— 
Pronouncement on construction of will may be 
made to prevent further litigation. See HINDU 
Law (Will), No. 3,* 26 M.L J. 616. 

(17) Suit for declaration to bold land rent free 
—Jurisdiction. See JURISDICTION OF OlVHi 
AND Revenue Courts, No. 3, 12 AX.J.806. 

(19) Revenue'Court’s A-fusal to correct village 
papers — Suit for declaration of right — Limita- 
tion. See Limitation act(i 908 ), No. lio, 
12 A.L.J. 810. 

(19) Denial of title— Declaratory suit - Only 
one cause of action — Subsequent act by revenue 
or other authority in favour of defendant— 
Effeot. See SPECIFIC RELIEF ACT, No. 20, 
(1914) M.W.N, 197. 

(20) Possession short of the statutory period 
whether sufficient for a declaratory suit— Levy- 
ing of penal assessment when amounts to inter- 
ference with possession — Penal assessment 
when leviable. See SPECIFIC RELIEF ACT, 
No. 24. 37 M. 298. 

(21) Declaratory suit by remote reversioner 
against Hindu widow— Immediate reversioner 
living — Suit when to be decreed and when to 
be dismissed. See SPECIFIC RELIEF ACT, 
No. 25, 23 Ind. Cas. 809. 

(22) Suit to declare that plaintiff is entitled 
to continue payment of Bubsoriptions to the 
Kuri conducted by defendant — Maintainability, 
See SPECIFIC RELIEF ACT, No, 27. 27 M.L.J. 
634. 

(23) Suit for declaration that defendants are 
not under-proprietors — Accrual cf cause of 
action — Dahyak right— Jurisdiction of Civil 
and Revenue Courts. See UNDER-PROPRIB- 
TARY RIGHTS, No. 2, 23 Ind. Cas. 231. 

Decree. • 

(1) Decree — Setting aside on the ground of 
frauds Suit for-- When lies^Fahe allega- 
tions of fact going to the root of the case — 
Proper ground — False evidence — Not suM* 
cient^Giv, Pro, Code, 0. IX, r*. 13. 

Wif<9re a decree for speoifio performance^of an 
agreement to sell was obtained ex parte against 
tl^ plaintiff during his absence in Afghanistan, 
without effecting actual service of summons 
upon him, by means of a fa he representation 
that the plaintiff had entered into a contract foc 
speoifio performance. « ^ 
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Decree— (Cofttinued). 

HM that a separate suit lay to set aside the 
decree on the ground of fraud, 

Per Crouch, — No suit can be enter- 

tained to eel aside a decree, where the only 
question submitted is one that could have been 
and should have been dealt with i&der 0. IX, 
r. 18 (a). 

A decree can be set aside, which has been 
obtained in a suit which is in its very founda- 
tion false, which has been obtained directly by 
false allegations of fact constitutfhg the very 
cause of action, deliberately put forward fSr the 
purpose of deceiving the Court and defrauding 
the defendant. On the other hand, where a 
decree has been obtained by means of evi- 
dence challenged by the other side and duly 
weighed by the Court before acceptance, the 
decree caonot bo set aside merely on the ground 
that the evidence can be proved to be false (6). 

Hayward, J C .--The mete fact that perjury 
had been oommittec^ would no doubt not have 
been sufficient to discharge the heavy burden of 
proving fraud lying upon the party alleging the 
fraud and to justify the setting aside of the 
previous decree of Court. Khuchiram Pohumal 
y. Ohanshandas. 8 S.L.R. 81. 

Hayward, j.o. and CROUCH, a.j.c. 

References : — (a) 29 C 395, R. (b) (1878) L, 
R. 10 Ch. D, 327; 21 0. 612, 6l? ; 38 C. 936; 2 
Sof. L.C. 812; ((867) L.R. 3 Ch. 203, R. 

(2) Award ~ Payment to defendant directed 
to be made within a time and thereafter eject- 
ment of defendant— Decree— Executory or dec- 
laratory— ESoot. Bee AWARD, No, 8, 8 S.L.R, 
58. 

(3) Question whether a oompromise decree is 
against 8. 375, Civ. Pro. Coda, and is erroneous, 
to be raised in appeal and not in execution — 
Decree passed without jurisdiction — Question 
not to be passed in execution proceedings. See 
CiV. PRO. CODE (1882), No. 60, 16 M.L.T. 
415. 

(4) Applicability of Ss. 91, 92, Evidence Act, 
to the case of decrees. See CiV. Pro. Code 
( 18821, No. 24; 24 Ind. Cas. 391. 

(6) Preliminary findings — Preliminary decree 
—Appeal— Court’s duty to draw up decree— 
Practice. See CiV. PRO. CODE (1908;, No, 136, 
16 Bom. L.R. 67. 

(6) What are oross-deorees. See ClV. PRO. 
CODE (1908), No. 320. (1914) M.W.N. 85, 

(7) Suit by decree-holder against judgment' 
debtor— Defence that decree was oollusively ob- 
tained whether available to defendant. Bee 
OlV. Pro. code (1908), No. 338, 23 Ind. Cas. 
766. 

(8) Preliminary and final decrees, n^ure of 
—Appeal— Omission of Court to embody deoi- 
eion in formal expression— Effect. See CiV. 
Pro. code (1908), No. 14. 20 C.L.J. 476. • 

(9) Partition of properties assessed to land 
revenue— Fbrm of decree— Lower Court not to 
add tQ terms of decree as passed by appellate 


Oeoree -(Concluded), 

Court— Decree defective and not capable of 
being enforced — Decree-holder’s remedy in case 
of decree not being in proper form — Review — 
Saving of limitation. Bee ClV. PRO. CODE 
(1^8). No. 307, 24 Ind. Cas. 113. 

(10) What decisions amount , to preliminary 
decrees— Decisions as to» misjoinder, limitation 
and jurisdicition — Whether preliminary decrees. 
See CIV. Pro, Code (1908), No. 137, 16 Bom. 

L. R. 964. 

(11) Suit to set aside decree as fraudulent— 
Pleading— OwMS. See FRAUD. No. 3, 18 C.W. 
N, 681. 

(12) Decree obtained by fraud — Efifecff. See 
FRAUD, No. 6, 8 8.L R. 3. 

(13) Self-contradictory decrees of lower Court, 
' Power of High Oourt to interfere Proper 
order. See HIGH COURT. No. 1, 19 C.L.J. 9. 

(14) Acknowledgments of decree debts are not 
acknowledgments. See LIMIT ATIONr ACT 
(1908), No. 46, (1914) M.W.N. 875. 

(15) Defendant wrongly described — Defend- 

ant accepting summons — Decree ex parte'— 
Right of defendant or her successor in interest to 
question decree as ultra vires. See PARTIES, 
No. 1, 10 N.L R. 144. # 

Dedication. 

What amounts to. See TRUST, No. 4, (1914) 

M. W.N. 703. 

Defamation. 

(1) Defamation — Absence of intention to 
defame immaterial— Evidence of witnesses 
as to whom the article ref ers — Opinion based 
on rumours— Admissibility of such opinion 
—Amount of damages. 

In an action for libel it is no defence to show^ 
that the defendant did not intend to defame** 
the plaintiff, if reasonable people would think 
the language to be defamatory of the plaintiff. 
The question for decision in such cases is 
whether the article is libellous and whether it 
designates the plaintiff in suob a way as to let 
those who know him understand that he is tbe 
person meant. 

One of the ways in which people could form 
an opinion that tbe article refers to plaintiff is 
to use what they knew and have heard of his 
past history. c 

The existence of unproved rumours regarding 
the plaintiff is no reason for giving fasm slight 
damages. W. A. Proyidence y. P. T. Ohrist- 
enson, 7 Bur. L.T. 155 = 24 Ind. Cas. 749. 

HARTNOLD, OPFG. O.J. and TWOMBY, J. 

(2) Comyients in newspaper upon matters of 
public interest — Essentials of fair comment — 
Plea of justification, RamakrUhna Plllal v* 
Karunakara Meaon, 26 M.L.J. 476»21Ind. 
Cas. 625. See FinahPart, 1913, Col. 632. 

(8) Damages — Statements made to a Police 
Officer in the course of inquiries under preven- 
tive sections of the Crim, Pro, Code— Qualified 
privilege— Burden of proof— Malice^Beasonabl 
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DetSkmMon— {Concluded ) . 

and probable cause, Haung La Gale y. Maang 
Po Thein, 20 Ind. Gas. 290 = 6 Bur. L.T. 100 = 
7 L.B.B* 64 = 22 Ind. Gas. 273. See Final 
Part, 1913, Col: 632. , 

(4) Bee StiANDER. 

' *• 

Defendant' « 

What person oan be made defendant. See 
HINDU Law (Alienation), No. 9. 2i5*P.L, 
R. 1914. 

Dekkhan AgrioultarifitB* Relief. 

See ACT XVII OP 1879. 

Dela/. 

(1) Practice of Madras High Court — Admis- 
sion Court excusing delay— Order subject to 
objection. See APPEAL (GENERAL), No. 10, 
23 Ind. Cas. 946, 

(2) Delay caused by plaintijS in deciding case 
—Discretion not to award interest. See 
DEBTOR AND CREDITOR,* No. 2, 99 P.W.R. 
1914. 

Delivery Order. 

Is the giving of stick order equivalent to 

* putting donee in possession ? — Is the assent 
of the original party essential to the assign- 
ment — Contract Act, S. 90* ilL (e). 

The handing over of a delivery order to the 
warehouseman or mill, unless accompanied by 
the latter’s assent to the transfer, is not equiva- 
lent to giving possession of the goods to the 
purohaaor, and no claim for non-delivery can 
be brought by the latter against the ware- 
houseman or « mill under such circumstances. 
AT.K.PL. Ghetty v. S K R.S.8 T. Chetty 
Firm, 7 Bur. L.T. 93 = 22 Ind. Cas. 952. 

. Robinson, j. 

Deposit. 

(1) Deposit in one bank — Receipt not trans- 
ferable — Money borrowed from another bank 
on its seourity — Charge acknowledged by the 
first bank— Effect — Equitable assignment. See 
Assignment, No. 3, 12 a.l.J. 886. 

(2) Deposit of money — Value of deposit re- 
ceipt payable to bearer— Deposit receipt stolen 
—Money paid to bearer— Banker’s liability— 
Good faith. See BANKER AND CUSTOMER, 
No. 1, 24 Ind. Cas. 201. 

• (3) Meaning of. See LIMITATION ACT 
(1908), No, 82. (1914) M.W.N. 264. 

(4) Meaning of the word — Deposit of money 
— Suit to recover— Limitation, Bee LIMITA- 
TION ACT (1908), No. 93, 37 M. 175. 

(5) Nature of relation between depositor 
and banker. See LIMITATION ACT (1908). 
No. 28, 22 Ind. Cas. 936. 

(6) Fixed deposit reoejpt — Depositor asking 
Bank on due date to renew the deposit on 
donee’s name — * Valid gift — Resulting trust 
cannot be implied from the trausaotion. See 
Transfer op Property act, No. 106, 16 
Bom. L.R. 534. 


DeioFiptlon. • 

Oonfiioting description of the same property 
— Grounds for seleotion therefrom — Application 
of decree to description of property. Sea EXE- 
CUTION OP DECREE, No. 12, 17 O.G. 256. 

Diary. 

Regularly kept private diary — Admissibility 
in evidence. Bee EVIDENCE ACT, No. 26, 
10 N.L.R. 44. 

Digwari Tenure. 

Digwari tenure^ incidents of — Limitations 
subject to which such tenures are hereditary 
— Powers of Oovrrnmment to decide fitness 
of heir ^Sanction o/ Government, if means 
prior approval — Jurisdiction of Courts^ 
Grounds of disapproval of heir by Govern- 
ment, if open to review by the Court — 
Sanction of Government, if may be with- 
held on grounds other than that of fitness 
— Temporary appointment if signifies 
approval of fitness for permanent post , 

One K, who was a Sirdar Digwar, was dis- 
missed for neglect of duty and improper con- 
duct, and two persons were successively ap- 
pointed to the post, and ultimately the plaint- 
iff’s father. Thereafter, on the recommenda- 
tion of the Police for the re-employment of K, 
K was informed that, in the case of a vacancy 
occurring the appointment would be first offered 
to him. Prior to his death the plaintiff’s 
father was allowed leave for six months and the 
plaintiff was appointed as being a fit person to 
act in bis place. On the death of his father, 
the plaintiff was directed by the District Magis- 
trate to act in place of his deceased father 
until further orders. The widow of K thereupon 
applied to the District Magistrate on behalf of 
her minor son praying that be might be appoint- 
ed in accordance with the promise made to his 
father, but the District Magistrate rejected her 
application and confirmed the appointment of 
the plaintiff. The Divisional Commissioner 
reversed this decision of the District Magistrate 
and appointed K’s son not on the ground of 
plaintiff’s unfitness, but upon his view of the 
legal rights of the parties. On appeal to the 
Lieutenant Governor, the plaintiff was referred 
for remedy to the civil Court and brought this 
suit : 

Held, that a Digwari tenure in the District 
of Bankura which is similar to a Gha^twali 
tenure is hereditary, but the right of the heir 
to the tenure is subject to the approvalPor sanc- 
tion of the Government, and notwithstanding 
that the tenure is hereditary, the Government 
has the power of dismissing the Ghatwal for 
misconduct. 

Per jV R, Chatterjea, When 4 Ghatwal 
is disn^ssed and has no male member qf the 
family fit to be appointed at the time of bis 
dismissal, there is a forfeiture of the tenure so* 
far as bis family is" concerned, and where in 
such a case a stranger to the family is perma- 
nently appointed in his place, a subsequently 
born son of the dismissed Ghatwal, on the d^ath 



535 


THE OUBRENT INDEX, 1914. 


686 


Digwari TeQu^e->(Conc;t^(2^i). 

ol the letter and after the tenure has passed to 
another family, oannot olaim it on the ground 
that it is his hereditary tenure. 

It is for the Government to say whether the 
heir is a fit and proper person, and so far as 
that question is ocnoerned, the Government is 
the sole Judge, and the Civil Courts cannot go 
into that question; bat the Government oannot 
disapprove of the heir or withhold with sanction 
upon any ground it likes, and apart from the 
question whether he is a fit and proper person. 

That in the present case, having regard to 
the proceedings taken, the plaintifi should be 
held to have been approved by Government as 
a fit and proper person. 

Per Fletcher t J.— Sanction in its ordinary 
siguifioation means prior approval and implies 
a power to disapprove. It would be contrary 
to the practice in India to hold that the 
approval of a person to hold an appointment in 
an acting capacity is an approval of him for 
the permanent post. *■ 

In view of the authorities that the Court 
cannot interfere to reinstate a person who has 
actually been in possession of the Ghatwali 
land, it must be held that the Court cannot 
interfere in favour of a person who has never 
in fact been appointed Ghatwal. 

That in the present case, the plaintifi failed 
to obtain the sanction of the* Government 
which WAS a condition precedent to his succeed- 
ing to the Ghatwali lands. 

That the decision of the Executive authori- 
ties refusing to sanction the appointment of the 
heir of a deceased Ghatwal as Ghatwal oannot 
be challenged in the Civil Court on the ground 
that sanction has been unreasonably withheld. 

A Civil Court is not in a position to determine 
what are the qualifications necessary in a 
Ghatwal. It is a matter solely for the 
Executive authorities. Hemendra Nath Roy 
y. Upendra Narain Roy, 18 C.W.N. 1036» 
23 Ind. Oas. 849. 

Fletcher and N.R. Chatterjea, jj. 

References :-i9C. 187 (199) ; 9 G.W-N. 663 ; 
1 W.R. 321 ; 6 C. 470 ; 10 W.R. 401, Con- 
sidered, 

DiscFetlon. 

Discretionary duty if becomes obligatory by 
part performance. See MANDAMUS, No. 1, 18 
C.W.N. 430. 

DieinisBa^ for default. 

Default, dismissal of suit for — Borne defend- 
ants and plaintiff absent --Fresh suit— No bar. 
BeeClV. PRO. CODE (1908), No. 276. lON.L.R. 
39. 

Distraint. 

(1) Distraint — Intermediate tenur e-holder 
, Levy of distraint upon property of, by Eamin- 
dar—'IllegalUy-^ Recovery of cess-^Recovery of 
feni-^Pomrs of distraint— Not same— Madras 
Act 1 of 1908 instates Land), S. 77— Madras 


Diatt&lnt— (Concluded ) . 

Act V of 1884 (Local Boards), Ss» 73, 74.* Peri 
Lakshminarasimham Pantulu y. Ramachan- 
dra MardarajaDeo, 13 M L.T. 204 = 24 M.L. 
J. 290 = (1913) M.W.N. 280=18 Ind. Cas.308= 
87 M. 319. See Final Part, 1913, Col. 534. 

(2^ Non-payment of arrears of tax — Present* 
meuD of bill — Stiatutory requirements not 
specified in bill^Notioe of demand — Distress 
warrant — Payment; of arrears under protest— 
Suit to recover the amount. See ACT III CF 
1901 (Bombay Dt. Municipalities), No. 1, 
16 Bom. L.R. 719. 

* 

District Municipalities Act. 

See Bom. ACT III OF 1901. ‘ 

See Mad. Act IV of 1884. 

Divorce. 

(1) Divorce— Application by husband for dis- 
solution of marriage — No one joined asco-respond- 
ent— Court adding a person as such suq motu 
— No direction to arnend petition— Illegality — 
Adultery —Birth of child 333 days after date 
of non- access — Illegitimacy— P tried of gestation 
— Proof of non-access— Husband— Competency to 
give evidence— Evidence Act, Ss, 1J8, 120— 
Court's power to consider expert evidence contain- 
ed in treatises— Evidence Act, S. 60. John* 
Howe V. Charlotte Howe, 25 M.L J. 594 = 11 
M.L.T. 447 = (l{)13) M W.N. 983 = 21 Ind. Oas. 
645 (F.B.). See Pinal Part. 1913, Col. 535- 

(2) Mere caprice and petty quarrels not sufEi- 
cieut ground for granting a divorce, Bee 
BUDDHIST LAW (DIVORCE), No. 1, 7 Bur. L. 
T. 16. 

(3) Petition by husband for dissolution of 
marriage— Security for wife’s costs. See COSTS, 
No. 3, 41 C. 963. 

Divorce Act. 

See ACT IV OF 1869. 

Doha Sr 

River shifting course — Exercise of fishery 
right in new channel— Suit for possession of 
dobas — Limitation. See LIMITATION ACT 
(1877), No. 21, 23 Ind. Cas. 136. 

Documents. 

(1) Document reciting that it was executed by 
3 persons— Actual execution by 2 alone— 
Liability of executants. 

When a document which recites that it was^ 
executed by A, B and C is executed by K and B^ 
alone, the question whether in such a case A 
and B agreed to be liable under it only if C also 
joined in executing it is a question of fact, to 
be decided in the circumstances of each parti- 
cular case. Qangarosawml Iyengar v. A. R. 
A. B. S. M. Somasundram, 16 M.L.T. 102= 
27 M.L.J. 176. 

Badasiva AlYAB^and TYABJI, JJ. 
References : — 25 M. 389; 31 M, 114, R* 

(2) Documents filed with plaint or written state- 
ment, party filing not permitted to resile 
therefrom^Bontk fide mistake* 
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Docaments— (Conc22ic2ed^). 

If*a party to a salt files a document making 
it a pact of the plaint or written statement with 
the object of relying on it, he oannot be pec> 
mittea to resile therefrom afterwards without 
at least proving that it was filed owing^to a 
l^pna fide mistake, and that he had not intend- 
ed to use it. Sheo Dat Singh y. Masamnial 
Sidhau Kunwar, 17 O.O. 327. , ^ 

Kendall, a.j.c. 

Bejerence : A. 184, B, 

(3) Material altaration~Sait based on— Dis- 
missal of suit — No revision. See ALTEUATION, 
No. 28 P.W.R. 1914. 

•(4) Recital in document as to existence of 
debt — Whether evidence of the binding nature 
of the debt. See EVIDENCE, No. 9, (1914) 
M.W.N. 874. 

(5) Importance of document realised in Court 
of appeal —Opportunity to be given for proving 
docunfbnt. S;e EVIDENCE, No. 6, 22 Ind. 
Gas. 833. 

(6) Admissibility of documents without pro- 
duction of writer. See EVIDENCE ACT, No. 18, 
22 Ind. Cas. 654. 

(7) Validity of instrument if can be cballeng- 
*ed by a stranger. See WILL, No. 6, 20 G.L.J. 

148. 

Drainage Act (Bengal). 

See Bengal Act VI of 1880. 

Dubash. 

Dubash — Mercantile firm—Ilis position ex- 
plained. See Contract act, No. 96, 27 M. 
L.J, 501. 

Durbhanga Raj. 

. Babuana and Sohag grants to junior mem- 
bers and their wives, incidents of — Rule of 
succession — Kulaohar or family custom — 
Exclusion of females and daughter’s sons— 
Grant if partible- Custom of exclusion if 
applies to partitioned share of grant — Widow’s 
right to maintenance. See HINDU Law 
(Succession). No. 6, i8 C.W.N. 1249. 

Dusturat. 

Dusturat, suit to recover— Periodically 
recurring right— Interest in immoveable 
'property — Limitation Acf, 1908, Sen, I, 
Art 131. 

The {iVoprietor of an estate transferred, 
towards the end of the eighteenth century, por- 
tions of his estate to different persons, on con- 
dition that the latter and their representatives- 
in-interest would in perpetuity pay to the 
transferor and his representative^in-interest 
pertain sums as dusturat. The representatives- 
in-intereat of the proprietor sued to recover the 
dusturat. On many preyious occasions, the 
predeoessors of the plaintiffs had obtained 
decrees against the predeoessors of the defend- 
ants, either upon oontest or ex parte, on the 
basis of the alleged right to recover the dus- 
turat ; 


Dastarat — (Concluded), * 

Heldf that the legitimate inferenoe W^s that 
the right alleged by the plaintiffs existed, that 
the suit was to establish a periodically recur- 
ring right in the nature ot an interest in im- 
moveable property, and as such was governed 
by Art. 131, Limitation Act, 190S ; that as 
the plaintiffs asserted that there had been no 
demand and refusal within twelve years of the 
commencement of the suit, the burden was on 
the defendants to establish that the plaintiffs 
bad made a demand and that the defendants 
bad^refused ; and that, as there was no evidence 
of this, the suit was not barred by limitation. 
Hem Chandra Chowdhury v. Atual Chandra 
Cbakravarti, 21 Ind. Cas. I79»I9C.L.J. 118. 

MOOKERJI and BBACHOROFT, JJ. 

Easements. 

(1) Prescriptive right to discharge water — 
Tenements, not contiguous— Channel across 
the public toay, righi^f easement in — Bight 
of eahement of a private individual over a 
public property. 

A person cannot acquire a prescriptive right 
to discharge the surplus water of his land and 
tank on the land and tank of another through 
a channel across a public road. 

There can be no prescription to make a com- 
mon nuisance which is prejudicial to all people, 
because it cannot have a legal beginning by 
lioouso or otherwise, being against the common 
law (a). 

A private right of way and highway may 
exist over the same road, and the acquisition 
by the public of a highway over a road in re- 
spect of which privato^individuals enjoy a right 
of way does not necessarily destroy the rights of 
the latter (5). Khudiram Nandi v. Surendra 
Nath Samanta, 19 C.L J. 42 = 18 C.W.N. 378 
= 21 Ind. Cas. 857. 

MOOKERJEE and BEACHGROFT, J.J. 

Beferences:—(a) (1618) Cro. Jae. 446 ; (1619) 
Oro. Jac. 490, B. (6) 12 Q.B. 615 (620) ; 2 Ch. 
647, B, 

(2) Easement --Surplus water, use of — Sur- 
plus water passing through defendants^ 
land and across the l^nd of other owners — 
Defendants' right to use wholly for their 
oivn purpose. 

Easement exists for the benefit of tffe domi- 
nant tenement alone, and the servient owner 
acquires no right to insist on its continuanoeor 
to ask for damages in its abandonment (a). 

The plaintiff and the defendants were neigh- 
bouring owners of land. Towards the west of 
the land of the defendants, there was a pathway 
by which water passed during the rains, through 
a channel on the land of the defendants and 
across the land of other neighbours, to the 
land of the plaintiff. The water was the surplus 
rain water collected on the land of the adjoining 
owners. « 
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Eaiements — (O^iinued ) . 

HeZd.Hhat, as the plaintiff did not establish 
that be had any right to the use of the surplus 
water before it reaohed the laud of the deteud- 
ants, the defendants w^re entitled to use it 
wholly for their purposes as soon as it reaohed 
their land (6). Bimolanand Chakrabarti v. 
Chandra Kant Chakrabarti, 19 O.L J. 45== 
32 Ind. Oas. 514. 

Mookbbjeb and Bbachbropt, jj. 

References:--‘(a) (1871) L.B. 6 Q.B. 678, B. 
(5) 18C.L.J. 131^17 C.W.N, 1066; 16 C.W. 
N. 875, F. ‘ 

(3) Waler-couTSB'-^Non tidal river — Bed of — 
Ownership -‘Riparian owners — Rights of 
Qovernment — Right of riparian owner to 
put up a dam — Whether exists— Right 
coupled with onerous condition^ Discretion 
of Court to refuse declaration of qualified 
right— Madras Act III of 1905, S, 2— 
Presumption of rights of ownership in 
Qovernment— Burden of proof. 

The plaintiff who has been constructing a 
dam at a particular spot across the bed of the 
Kottammal Thodu or stream for the past 25 or 
SO years sued for the declaration of her ease- 
ment rights to put a dam in the Thodu and 
taking water from it in accordance with the 
ancient usage for the use of the cultivation of 
the plaint lands, alleging that the channel is 
private jenm property and the bed of the stream 
belongs to the jenmis who own lands on neither 
side of the thodu. 

Held, pet Sankaran Nair, J.— -That the 
Thodu or channel is private property and that 
the plaintiff is entitled to a declaration of her 
right to construct a dam which would not inter- 
fere with the use of the publio path across the 
ohannel. 

In the case of river beds which are not tidal 
and navigable, prima facie every proprietor of 
land on the banks of a river la entitled to that 
moiety of the soil of the river which adjoins to 
his land and the legal expression is that each 
is entitled to the soil usque filum aquea (a). 

If the river bed is private property, then Aot 
II of 1905 has no application. 

Per Sadasiva Iyer, J, — Assuming that the 
bed of the Thodu belongs to the Jenmis who 
own lands on either side of the stream, the 
omission to make jenmis parties to the suit is 
fatal to the plaintiS’s olaim. 

Where the plaintiff's right is not as extensive 
as she claims in the plaint but only a more 
restricted right, for example, where as in the 
present oasot the right to oonstruot a dam is 
subject to the onerous condition that she should 
not interefere with the use of the path by tbe 
publio, the suit for a declaration of th& com- 
prehensive right ought to be dismissed because 
the Court is entitled to exercise a discretion in 
these matters and it is not bound to givt a 
declaration of the qualified right even holding 
that the plainfiiff has proved the qualified right* 

Where the District Judge did not merely act 
updia a presumption in favour of the rights of 


EMtmenin— {Continued ) . 

Government, but relied also upon several other 
oiroumstanoes to find in favour of the Govern- 
ment, the High Court is not entitled to inter- 
fere with his finding of faot. 

Thf) Government, as representing the publio, 
should be presumed to be tbe owmnrs of the beds* 
of natural streams and of the sites of publio 
paths in Malabar as well as in other Districts 
( 6 ). 

So far as publio roads, streets, lanes and 
paths and the beds of rivers, streams, nalas, 
lakes and temks, oanals and ^ater courses are 
oonoerned, the presumption, after tbe date of 
Act III of 1906 should be that they are GdVern- 
mer.t property and not private property {Viffe 
S. 2, Madras Aot III of 1905). If any private 
owner wishes to establish that the bed of a 
natural stream or tbe site of a public road be- 
longs to him, the burden of proof is clearly cast 
upon him to establish the same fc), Mukkasaa 
Hair Veettil Meenal^shi Arama v. The Secre- 
tary of State for India in Council. 15 M.L.T. 
247 =*26 M.L.J. 385«(1914) M.W.N. 521 = 24 
Ind. Cas. 547. 

Sankaran Nair and Sadasiva Iyer, jj. 

References {a) 1 Sim. and St. 190; 4 Ma-^ 
son, n.s. K. 397 ; 17 I. A. 62 ; 1 H. L. Sc. 27 ; 
L.R. 3 Eq. 279 ;‘3 M. 175 ; 13 M. 369 ; 13 M. 89, 
B. (6) 9 M. 175, B. (c) 34 M, 295; 13 M. 169, 
B. 

(4) Ancient lights— Nature of right — What 
amounts to infringement — Act done should 
amount to nuisance. 

The casement acquired by ancient lights is 
not measured by tbe amount of *^light enjoyed 
during the period of prescription. 

The owner of the dominant tenement obtain 
a right to so much of it as will suffice for the * 
ordinary purposes of inhabitanoy or basiness 
according to the ordinary notions of mankind, 
having regard to the locality and surroundings. 
There is no infringement of the right, unless 
that is done amounts to* a nuisance. 

Jolly V. Kine (1907) A.C* 1 has established 
that the law as formulated by Lord Davey in 
Colls's case (1904) A. G 179 is the law laid 
down by that decision* Peter Charles Ernest 
Paul y. William Robson, 18 C.W.N. 933 = 27 
M L.J. 117=16 M.L.T. 204 = (1914) M.W.N. 
631 = 24 Ind. Cas. 300 = 12 A.L J. 1166=16 
Bom. L.R. 803=20 C.L.J,.863 (P.C.).* 

Lord Dunedin, Lord Multon, Sib 
John Edge and Mr. Amber ali. 

(5) Prescription— Right to take water from 

tank — Right to reach water by definite mode 
of access— Servient owner, if can substitute 
some other means of access — Right of 
prescription extent of, how measured — “ 
Motive, ' 

When the owner of a dominant tenement has 
acquired a prescriptive right to take water from 
a tank on the servient tenement, and has for 
this purpose nsed a particular means of aooesB 
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for Ijbe statutory period , he has acquired a right 
to reach the water by means of such definite 
mode of access. The servient owner cannot, at 
his own discretion, substitute for his use some 
other means of access , ^ 

• The extent ef a right acquired by prescription 
is measured by the extent of the use and enjoy- 
ment thereof during the prescriptire period . 

No use of property whish would be legal if 
due to a proper motive, can become illegal, 
baoause it is promted by a motive which is im- 
proper or even mlilioious Jihananda Ghakra- 
barthi y. Kalidas Mallik, 20 G.EJ. 97 = 18 
q.W?N. 1296. 

MOOKKRJBB and BBAOHCROPT, JJ. 

Reference (1895i A C. 687, R, 

(6) Easement — Light and air — Obstruction 
— Test of right -Nuisance — Substantial 
interference with comfortable enjoyment — 
Blocking up plaintiff's window to extent of 
three-fourths » 

The test of the interference of the rights to 
light and air is whether the obstruction com- 
plained of is a nuisance ; in other words, 
^whether there has been a substantial interfer- 
ence with the comfortable enjoyment of pre- 
mises (u). 

The fact that a wall has been erected right 
against the window blocking it up to the extent 
of three-fourths would render it very probable 
that there has been a substantial interference 
with the access of light and air, but the question 
must be decided upon evidence when the de- 
fendant asserts that there has been no such 
obstruction. •The mere fact that the wall erect- 
ed by the defendant is in close proximity to 
the window of the plaintiff’s house is not dooi* 
«sive of the matter. Bonomali RooJ Y. Mokund 
Lai Ghose, 23 Ind. Gas. 959. 

Ghattbrjee and TEUNON, JJ. 

References : —(a) (1904) A.C. 179 = 73 L.J. Ch. 
484«63W.R. 30 = 90 L.T. 687 = 20 T L.R. 475, 
F, 

(7) Light and air — Intention to erect a bal- 
cony-' Right of neighbour in a crowded city — 
Principles to be applied in granting injunctions — 
8s, 55 and 56 of Act I of 1877. Arjan Dass Y. 
Ganeah Dass, 172 P.W.R. 1913 = 308 P.L.R. 
1913 = 21 Ind. Gas. 249. See Pinal Part. 1913, 
Ool. 538. 

• (8) Ecksement — Landlord and tenant— -Tenant 
of one joint owner cannot claim a right of ease- 
ment against the others — Ex-proprietary tenant, 
Bahadur v. Khushi Ram, 11 A.L.J. 990 « 22 
Ind. Gas. 379. See Pinal Part, 1913, Col. 540. 

(9) Trespass committed upon plaintiff’s land 
— Recurring cause of action — No right of ease- 
ment acquired — Declaratory suit — Limitation. 

See Limitation act (1908), No. ill, 12 a.l. 
j. 1160. 

(10) Right to fiow of water to another’s land 
"^Nature of right — Obstruction — Damages — 
Limitation. See WATER, No. 2, 21 Ind. Gas. 
393. 


Easenieiit8*-'l^oncZt«dsd). > 

(11) Right to discharge water not oltJimed as 
easement but as ancillary to ownership of land. 
See WATER, No. 3, 19 G W.N. 64. 

Easements Act. 

(1) S. 1—Test of * user '—Zemindart tenant 
whether owner for purposes of the section. 

The test of ’user’ under S. 7 of the Base- 
ments Act is whether the owner uses more 
than a reasonable quantity, and the user is 
not as a rule to be deemed unreasonable unless 
there is material diminution of water so as to 
affect the right of other like owners. 

An occupier of Zemindar! land and not the 
Zemindari is the owner for the purposes of 8. 7 
of the Easements Aot. Gopiohetty Narayana- 
Bwami Naidu y. Madula Yenkanna, (1914) M. 
W.N. 481 = 24 Ind. Gas. 686. 

TYAB.TI and SPENCER, JJ. 

(2) Sc 7, illus. (A) ahd (i)— Attributes of a 
natural stream — Rights of upper and lower land- 
owners — Right of lower owner to obstruct the 
flow by a dam. See Water, No. 4, 16 M.L. 
T. 697. 

(3) 8, 7, illus. (i ) — Flow of rain water — • 
Right to regulate on the lower land rain 
water flowiny from the higher. 

The right of every owner of land lying on a 
higher level to flow water naturally falling on 
such land and not passing in defined channels 
to the land lying on the lower level is a right 
ex jure nature and not a right founded on 
prescription. 

Where the owner of lower land builds upon 
his land so as to obstruct the flow of water 
from the upper land, the owner of the latter is 
only entitled to a decree directing the owner of 
the former to make provision for the carrying 
off of rain water. Amblca Saran Singh y. Debi 
Saran Singh, 12 A.L.J. 685 = 24 Ind. Gas. 91. 
BANBRJI, J, 

References: — 20 B. 788 ; 1 M. 335, F.\ 29 M. 
639, D, 

(4) S- 15 — Right of way by prescription — 
Period of user to be 20 years or more. 

The defendant used for mauy years a right 
of way across the plaintiff’s land, but this way 
(at least in its entirety) was not, owing to some 
alterations in the defendants’ premises, used 
for a period of fifteen or sixteen years. The 
finding of the lower appellate Court was that 
the defendants had not used the way in ques- 
tion for twenty years. 

Held that, under S. 15 of the Easements Aot, 
the ptriod of user must be twenty years or 
more ending within two years before the fnsti- 
tutioD of the suit wherein the claim to which 
such period relates is contested. Muhammad 
Maruf V. Sultan Ahmad, 12 A.L.J. 415 = 24 
Ind. Gas. 126. 

RICHARDS, C. J. and BANBRJI, J, 
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(5) 16 — Interruption in user ^Litigation 

between parties in which interruption admit- 
ted — Enjoyment quietly, peaceably and 
without interruptio7i. 

In a suit for an iujunotion to restrain the 
defendant from flowing water through plaintiff's 
land, a right of easement was pleaded by the 
former. It appeared that, in a previous suit, 
the present defendants sued the present plaintiff 
on the ground that the flow of water had been 
interfered with by the present plaintiff, and the 
Court then found that the enjoyment ha^ not 
been proved for a suffioient period to establish 
a right of easement. 

Held, that, during the entire period during 
whioh the former litigation was proceeding, the 
defendant was not ‘‘quietly, peaceably and 
without interruption ” enjoying the right of 
easement claimed ; and where the user is 
interrupted, it is necessary for the person, 
claiming the right t.of easement, to show a 
further full period of twenty years in order to 
establish the right. The user proved cannot 
be added to any period prior to the interruption. 
Kedar Nath v. Sohan Lai, A.L J 093. 
Richards, c.j., and Tudball, j. 

(6) S. 18— Landlord and tenant— A right to 
cruih the sugarcane and the expression and 
boiling of the juice— ‘Custon^ary easement. 

Some of the co-sharers iu a village sued cer- 
tain occupancy tenants of the village for eject- 
ment as trespassers from certain wants lands in 
the abadi. The defendants pleaded that as old 
sugarcane cultivators they were, by a village 
custom, entitled to use the plot of land for the 
purpose of expressing and boiling the sugarcane 
juice and for cognate purposes. Held, that the 
crushing of the sugarcane and the expression 
‘ and boiling of the juice ’ are the last of the 
agricultural operations incidental to the cultiva- 
tion of sugarcane, and the right to do so is not 
a right of easement claimed by the owner of a 
dominant tenement against a servient tenement 
but is of the nature of a custom iry easement 
within the m^saniog of 8. 18 of the Easements 
Act and can be acquired by tenants against 
their landlords. Rejab All v. Rajjoo Khan, 
12 A.LJ. 963. 

Sunder Lal, j. 

References : —34 L. J. Ex. 62 ; 6 A. 497 ; L.R, 
11 Oh. 638 ; P,R. (1897) 53, R. 

(7) S. 18. See No. 8, infra, 

(8) Ss. 23, IS— Eaves— Projectio7t—Raisi7ig 
eaves in raising the wall — Customary easements 
--Privacy, right of. Mulla Bhana v. Sundar 
Dana, 35 Bom. L.R. 876 = 21 Ind, Oas. 352 = 
38 B. 1. - See Pinal Part, 1913, Col. 641. 

(9) (S. 60— Practice — Defendant's pfea con- 
tained in a robkar drawn up at the first 
hearing— Decision on — Building of pe%pia' 
nent nature. 

On a suit for ejectment from a house and for 
rent, it appeared that the defendants were 
liohnsaes of the plot on which the house stood. 


Easementd kat— {Concluded). 

There was however no allegation in the wliritten 
statement filed by the defendants that they had 
built the house with the license of the plaintiff, 
but on the first'hearing of the case a robkar was 
drawn up in whioh the defendants stated that 
the*’ plaintiff had allowed them to occupy t^e 
land in lieu of service renderSd by them and 
that^they hjtd erected buildings on that land. 

Held, that the lower appellate Court was 
right in considering the plea of the defendant 
contained in the robkar and in holdifigthat the 
licenses having erected certain buildings of a 
permanenl nature on the land were not liable 
to ejectment. Kishun Sahai v. Ganga Bnx, 
12 A.L.J. 455. 

Richards, c j., and Banerji. j. 

Ejectment. 

U) Possession, suit for— Custom — Ikrarmali. 
kan deh — Estoppel by acquiescence-^ Deed, 
construction of., 

The plain tiff, a pattidar, sued to eject the 
defendants, other pattidars of the village, who 
had indirectly obtained portions of certain 
house-sites from the plaintiff’s tenants and 
tacked them on to their own land and enclosed 
them. The ikrar malikxn deh laid down that 
one pattidar vsias not entitled to take transfers 
of house-sites from the tenants of other patti- 
dars' holding in different pattis, and that, on 
the land iu the occupation of a tenant becom- 
ing unoccupied . it reverted to the landlord. 
The defendants contended that the suit did not 
lie as he said ikrar did not provide for a right of 
re entry on the part of the landlord, as the 
landlord bad no right to get pgssession unless 
all the plots had become unoccupied ; and as 
the plaintiff was estopped from suing the 
defendants by his acquiescing in the defendants 
enclosing the land : 

Held, (1) that the suit did lie inasmuch as 
the plaintiff was really sotking to enforce his 
right as owner, in order to recover possession 
from the defendants who were trespassers (a) ; 

(2) the plaintiff was entitled to claim even 
the portions of the land as against the defend- 
ants ; 

(3) the defendants, having full knowledge of. 
the ikrar and thus knowing that they wore in 
the wrong, could not tte allowed to raise the 
plea of estoppel by acquiesoenoei Khandhai 
Parshad y. Ganri Shankar, 21 Ind. Oas. 25&', 

Lindsay, j c. . 

Reference : — (a) 10 0.0. 31, D, 

(2) Eiectment—Suit by yearly tenant — Suit 
brought eight years after dispossession-^ 
Defendant also yearly tenant— Proof of 
title — Present right to possession— 3 \xe tertii 
relied on by defendants, 

c 

The plaintiffs were in possession of certain 
lands from 1860 to 1899. They claimed to be 
permanent tenants, but in the ahsenoe of proof 
they were presumed to be tenants from year to 
year. They were dispossessed in 1899 by the 
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dfifendants, who also claimed to ba permanent 
tenants but failed to establish the same. In 
1908i the plaintifls sued to recover posseasion 
from the defendants* ^ 

ISeldt (1) that^the presumption of right aris- 
ing from possession applied as much to the 
defendants as to the plaintiffs, in&temuch* as 
the suit was not a possessory suit brought with- 
in six months of a wrongful dispossession, but 
was a suit based upon title against defendants 
who had been in pc^session for eight years. 

iV 

(2) That it would be a reasonable inference 

that, as the plaintiffs had not asserted their 
right as yearly tenants for eight years, they 
must be taken to have abandoned the tenancy 
or to have relinquished such other occupancy 
rights m they might have, and , if so, they 
would have no present right to possession such 
as would entitle them to maintain a suit for 
ejectment. • 

(3) That the defendants were entitled to rely 
on jus tertii aopearing from the facts adduced 
by the plaintiff to defeat bis claim. 

* To succeed in ejectment it is only necessary 
for the plaintiff to establish such title as carries 
a present right to possession. SiCaram Bhimaji 
Deshpande v. Sadhu AwajI Farit, 16 Bom. 
L.R, 132 = 38 B. 240 = 23 Ind. Cas. 786. 

Scott, c.j., and Batoheloe, j. 

(3) Suit in ejectment based on tenancy not 
promd -"Proof of title to eject as trespasser 
not permissible. 

Where in an ejectment suit the plaintiff 
treats the defendant as a tenant and fails to 
*prove the tenancy, be should not be allowed to 
prove his title for the purpose of ejecting him 
as a trespasser. Chennaveraeawmy y. Ghinna 
Satyanarayana Murthy, 21 Ind. Cas. 560. 

Ayling and OLDF:gsLD, jj. 

References : — 25 A. 498 ; 23 A.W.N. 112, R, 

(4) Custom — Ejectment — Right of a proprie- 
tor to eject a non^proprietor from mianaa 
built by the latter on land tvhtch loas shami- 
lat when the mianaa ivere built but which 
subsequently fell % the plaintiff — Distinc- 

* tion drawn between a tenancy based on a 
leas6 or its equivalent and a tenancy of a 
permanent nature. 

Plaintiff, a member of the proprietary body 
of Charsadda, sued the defendants, non-pro- 
prietors, for possession of a plot of land situated 
in the village abadi on which the latter had 
built certain mianas, on the allegation that 
they refused to pay the customary dues exigible 
from tenants of their status : 

Heldt that the land in question was admit- 
tedly shamilat when it was first occupied by 
the predeoessors-in-in teres t of defendants, and 
that plaintiff had failed to prove that the 
general custom as to ejectment does not apply 

35 


EieotmMi-^lContinvsd). ^ 

in the present case, Abdul Hanan y. Bhahbaz, 
IP.W.R. 1914 (N.W.P.P.)«169 P.L.R. 1914. 

Barton, j.c. 

References P.R. 1312=6 P.W.R, 1912; 
C.A. 31 of 1909, R. 

(5) Ejectment suit — Burden of proof . 

In an ejectment suit the plaintiff must prove 
his title ; but when he produces a title-deed 
which prinia facie proves his title, the onus 
shifts*to the defendant to show that the title- 
deed does not represent the true state of the 
facts of the case, Sukira NainaP y. Yiraswami 
Piliai, 23 Ind. Cas. 816. 

Sankaran NAIR and Ayling, JJ. 

References'.^^ 0. 759 ; 2 G.L.B. 48, D. 

(6) Ejectment suit — Pleas open to defence. 

A person in possession can resist a suit for 
ejectment against all but » the true owner. It 
is always open to a person sued in ejectment 
to show that the plaintiff’s title was only a 
sham transaction and to resist the suit on that 
ground. Rajammal y. Mahadeya Yogi, 
(1914) M.W.N. 717 = 27 M.L.J. 445, 

AYLING and Hannay, JJ. 

(7) Ejectment, suit for — Purchaser at reve- 
nue sale — Documents creating tenures — Home 
protected — Lands not protected mixed with lands 
protected — Decree for joint possession. Saroda 

Komar Roy Jagabandho Saha, 18 O.L.J. 

332 = 22 Ind. Gas. 247. See Final Part, 1913, 
Col. 543. 

(8) Trespass — Eviction of one whose title is 
found— ’Relief to be given— Mandatory injunc- 
tion — Damages. Sikkbindap Rowthan v, 
Mahomed Abbubaker Rowthen, (1913) M. 
W.N. 648 = 21 Ind. Gas. 45. See Pinal Part. 
1913, Col. 544. 

(9) Practice — Suit for ejectment — Conversion 
into one of partition — Not allowed. Yaithilinga 
Mudali y. Murogian alias Natesa Mndali, 
23M.i:i.J. 189 = 15 Ind. Cas. 299 = (1912) M.W, 
N. 1127 = 37 M. 529. See Pinal Part. 1912, 
Col. 521. 

(10) Distinction between common law action 
for ejectment and equity suit for injunction if 
should be introduced in India. See Oo- 
SHARERS, No. 2, 18 C.W.N. 328. 

(11) Suit in ejeotmert — Plaintiff to strictly 
prove title. See HINDU LAW (INHERITANCE) 
No. 2, 18 C W.N. 1164. 

(12) Suit by Hindu husband to eject wife from 
his house— Question of immorality or unohas- 
tity of wife does not arise. See HllJDU LAW 
(MAR:^AaE), No. 1, 12 A.L.J. 1039. 

(Id) Ejectment suit — Proof of lawful title by 
plfin tiff— Presumption — Holding over of agri- 
cultural lease — Law governing agricultural 
leases. See LANDLORD AND TENANT, No. 26, 
(1914) M.W.N. 728. 

(14) Suit for compensation for us6«»aiid 
occupation without asking for ejectment if 
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Ejeotment— (Conc2ud«i). 

converts defendant into tenant — Subsequent 
suit for ejeotment if lies. See LANDLORD AND 
Tenant, No. 4, 21 Ind. Cas. 197. 

. (15) Suit for — Unauthorized sale of a plot 
within the holding— Effect of recognition by 
landlord. See LANDLORD AND TENANT, 
No. 11, 19 C.L.J. 462. 

(16) Expiration of lease— Leasee*s right to 
eject a trespasser — Acquiescence of landlord — 
Effect. Bee Lease, No. 10, 37 M. 281. 

(17) Lessee's title under exoired lease— feight 
of lessee to eject trespasser. See LEASE, No. 8, 
22 Ind. Oas. 789. 

(18) Defendant in possession as trespasser — 
Suit for possession — Burden of proof — Plaintiff 
to prove his title. See POSSESSION, No. 6, 37 
M. 293. 

Election. 

(1) Election'-' Election of additional non- 
official members to Supreme Council by 
members of Bengal Legislative Council — Some 
members voting before taking oath of allegiance 
— Non-election of plaintiff— ^Appeal by plaintiff 
to Governor-Oeneral in Council rejected-- Suit 
byplaintiff for declaration— Injunction— Specific 
Relief Act, S. 42 — Civ. Pro. Code (1908), S. 9. 
Bhupendra Nath Basu y. Ranajit Singh 
Bahadur, 20 Ind. Oas. 676 » 41 G. 384. Bee 
Final Part. 1913, Col. 547. 

(2) Validity of Municipal election whether 
can be questioned by suit. See ACT I OF 1900 
(U.P. MUNICIPALITIES), No. 6, 21 Ind. Gas. 
665. 

Electricity Act. 

Bee ACT IX OF 1910. 

Embankment Act (Bengal). 

Bee Ben. act II op 1882. 

Encumbrance. 

Meaning and annulment of. See ACT VIII 
OP 1886 (Bengal Tenancy), No. 86. 19 
C.W.N. 18. 

Endorsement. 

Endorsement for collection, what constitutes. 
See PROMISSORY Note. No. 8, 23 Ind. Oas. 
545. 

English Law. 

(1) Indian Aot taken verbatim from — Parlia- 
mentary* enactment — Applicability of English 
authorities in India. See ACT VI OF 1882 
(COMPANIES), No. 4. 102P.W.R. 1914. 

(2) English Law of waters— Applicability to 

Lower Bengal — English Common Law when to 
be adopted.* See Jalkar. No. 2, 18 C.W.N. 
1217.. -f 

Epidemic Diseases Act. ^ 

See ACT III OP 1897. 

Equity of Redemption. 

Adcerse possession of — Limitation. See 
ADVERSE POSSESSION, No. 10. 17 0.0. 294. 


Escheat. 

(1) Doctrine of escheat— Applicability. See 
HINDU Law (STRIDHANAM), No. 3, 37 M, 293. 

(2) Tenant's* rights not alienable— Death of 
tei^ant issueless — Tanaucy whether escheats to 
the Crown or lapses to the zemindar— Rights *bf 
escheat when arises. .See LANDLORD AND 
TEH4NT, No. 17, 22 Ind. Cas. 891. 

Estates Aot (Oudb). 

Bee OUDH Act (I OP 1869). 

Estates Land Aot. * 

See Mad. Act (I of 1903). 

Estoppel. 

(1) Pleadings — Plaintiff alleging in plaint 

that a certain agreement was not binding 
on him, whether can he subsequently allowed 
to claim benefit of its terms— Pf%ctice^ 
Estoppel, ^ 

A plaintiff, who came into Court denying 
that a certain agreement of relinquishment 
was binding on him, oannot be allowed subse- 
quently, when the agreement is held to be 
valid, to turn round and claim the benefit of its 
terms by enforcing it in his favour. Ramesh« 
war Dayal v. Slkhdar Singh, 21 Ind. Oas. 64. 
Lyle,j. *’ 

(2) Estoppel— Right to property — Prior suit 
to establish - Guardian of minor defendant 
— Later suit to establish his own right to 
the property by such guardian— Omission 
to plead personal title in former suit— No 
bar to subsequent suit. 

B, theMahant of a shrine at J, luft two chelas^ 
viz., N, the defendant, in the present suit, and 
one D, of whom the latter bad two chelas, viz., 
G, the plaintiff in the present suit and one S, a •' 
minor. B made a gift of the suit property in 
favour of 8. After B’a death, N brought a suit 
against S for possession of the property. In 
that suit, G, acted as the guardian ad litem of 
S and the suit was decided in favour of N, who 
was put accordingly in possession of the pro- 
perty. G now brought the present suit against 
N for the possession of the property on the 
ground that G is the heir of B under a separate 
deed of gift and that he is entitled as such heir 
to the suit property. 

Held, that the fact that G omitted in the 
previous suit, (in which he was mereljr acting* 
in the capacity of guardian of S) to mention 
that be is the heir of B, did not estop him 
from now urging his claim as heir of B. 
Ganga Ram y. Narain Baa, 1 P.R. 1914 = 118 
P.L.R. 1914=22 Ind. Oas. 956. 

KENBufoTON and Bbadom, jj. 

Reference : — 4 O.W.N. 283, Apprt 

(3) Estoppel— Purcf^aser under a mortgage 
decree— Whether purchaser representative 
of mortgagor. 

A purchaser of mortgaged property in exeou- 
tion of a decree is a representative of the mort- 
gagor and is estopped from denying the valid- 
ity of the mortgkgei if the mortgagor himself 
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ooold not be permitted to ohallenge its validity. 
Tota Ram y. Hargoblnd, 12 A.L.J. 123 = 21 
Ind. Oas. 721 « 36 A. 141. 

Ryves and PIGGOTT, JJ, 

* ReierencBs:-*^\0 A.L.J. 112; IIA.L.J. Wl, 

F. 

(4) Estoppel^Reversioner accepting mortgage 
of land sold by a widow not estopped from 
claiming iU 

Held^ that a i^eversioner, by unknowingly 
aooep|ing the mortgage of the land in the joint 
holding sold by a widow to another reversioner, 
is not estopped from contesting the validity of 
its sale and claiming his share therein on her 
death, particularly when the mortgagor 
alienates the land as a share<holder. Shera 
y. Hd^at Muhammad. 32 P.W.K. 1914 = 108 
P.L.:®. 1914 = 23 Ind. Oas. 525. 

CHBVIS, J. 

(5) Mortgagor and mortgagee— Mortgagee's 
right to deny the mortgagor's title— Benami 
transactions. 

^ In a suit for redemption of a mortgage, the 
defendant pleaded that he was the real owner of 
the property and that the plaiptifi had no right 
of any sort and that the mortgage was a ficti- 
tious transaction ; 

Reldt that no question of estoppel arose in 
the case. The Court was entitled to go into 
the evidence as to what was the real nature of 
the transaction of the mortgage, Fateh Lai 
y, Cheda, 22 Ind. Oas. 655, 

RlCHAlfDS, C.J., and BANBKJI, J. 

(6) There can be no estoppel against an Act 
of the Legislature. See BOM. ACT I OF 1880 
(Khoti Settlement), No, i, 16 Bom. L.R. 
696. 

(7) Petition of compromise filed in mutation 
proceedings — Estoppel. See ACT III OF 1901 
(U.p. land REVBNlfE), No. 12. 23 Ind, Cas. 
965. 

(8) Pre-emption suit — Estoppel by conduct. 
Bee ACT II OP 1905 (PUNJAB PRE EMPTION), 
No. 1. 132 P.W.R. 1914. 

(9) Applicability qjl doctrine of estoppel be- 
tween decree-holder and judgment-debtor — 
Doctr^e cannot be invoked to nullify express 
statutory provision. See GIV. PROt CODE 
(1908), No. 312, 19 O.L.J. 126. 

(10) Application of rule of estoppel to emplo- 
yees and contracting parties — Assignee of right 
having enjoyed profits if can d<|ny assignor’s 
title. See Dandidari BlQHT, No. 1, 18 0. 
W.N. 1194. 

(U) By acquiesoenop — When arises. See 
Ejectment, No. l, 2l Ind, Cas. 266. 

(12) Minor widow — Reversioner taking power 
of attorney from her with knowledge of her 
minority—lnducing stranger to make advances 
o! money to her-* Suits by strftnger to reoover 


Esioppel— [Concluded), > 

money — Plea of widow’s minority — 'Ctover- 
sioner precluded from raising the plea. See 
Hindu Law (Widow), No. 6, 16 M,L.T. 
323. 

(13) Contract of indemnity— Breach of con- 
tract— Suit by third person against promisor 
and promisee — Decree against promisee whether 
binds promisor — Co-defendants— ^ Applicability 
of doctrine of res judicata — Equitable estoppel. 
See INDEMNITY, No. 1, 37 M, 270, 

(14) Estoppel by conduct — Doctrine when 
applicable. See Lease, No. 1, 18 O.W.N. 
420. 

(15) Pro-note payable by instalments — Cal- 
culation of limitation for each instalment— 
Willingness to pay barred instalments in prior 
suit— Subsequent suit for unpaid instalments— 
Whether defendant estopped from pleading 
limitation — No estoppel against the Aot of 
the Legislature, See LIMITATION ACT (1908), 
No. 4. 24 Ind. Gas. 507., 

(16) Doctrine of — University lectureships — 
Writ of mandamus. See MANDAMUS, No. 1, 
18C.W.N. 430. 

(17) Non-transferable occupancy holding if 
may be disposed of by will— Title by estoppel — 
Testator or heir-at-law if estopped. See OCCU- 
PANCY, No. 4, 18 C.W.N. 1290. 

(18) Principal and Agent — Money deposited 
with manager of business not in the course of 
business— Liability of proprietor — Estoppel, 
Boo Principal and agent, No. 6, 247 P.L. 
R. 1914. 

(19) Question whether 8 was son or stepson 
of K — Estoppel when arises. See RES JUDI- 
CATA, No. 4, 19 P. L.R. 1914. 

(20) Mortgage suit — Defendant setting up 
permanent tenure created before mortgage— 
Decree that defendant was subsequent incum- 
brancer and could redeem — Defendant if 
estopped from setting up tenancy before mort- 
gage — Estoppel against benamidar whether 
binds beneficiary. See TRANSFER OF PRO- 
PERTY ACT, No. 93, 23 Ind. Oas. 762. 

Evidence. 

(1) Civil suit— Judge asking two members 
of Bar present to appraise evidence— Proce* 
dure illegal, 

A Judge, while trying a civil case, asked 
two gentlemen of the Bar, present in his Court 
to aot as assessors presumably to appraise the 
value of the evidence in the case : ' 

Heidi that the procedure was illegal. Kan- 
thu Lai V. Jhomtni Lai, 21 Ind. Cas. 427. 
RAFIQUB, J. 

(2) Beport made by kotwal in 1840, on refer- 
%nce by Political Agent — Public record of a 
public document— Admissibility in evidence, 

* Id order to prove that a certain Raja had the 
authority to appoint a mahant of a certain 
temple, the plaiotifi produced a report made by 
the kotwal ne far back as the year 1840 on a 
reference made to him by the PolltioaUAgdnt 
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for enquiry in connection with the appoint- 
ment of a certain maliant of that temple by 
the said Raja. Held, that the report was a 
public record of a public enquiry and was ad- 
missible in evidence. Baldeo Das v. Gobind 
Das. 12 A.L.J. 179 = 36 A. 161 = 23 Ind. Gas. 
18. 

Richards and Banerji, jj. 

(^)Evidenc6--- Admissibility of Kinungo's re- 
port — Decision ivitlvout other cAndence — 
Practice— Duty of Judge, , 

Throe persons applied to the District Judge 
to be appointed guardian of the person and 
property of a minor. The District Judge asked 
the Collector to say which one of che three 
persons was the fittest to be appointed guards 
ian. A report was called for by the Collector 
from the Girdwar Kanungo who reported in 
favour of the respondent. The District Judge, 
thereupon, appointed him as guardian of the 
person and property 0/7 the minor. 

Held, that the report of the Kanungo could 
not be treated in law as evidence and it was 
the duty of the District Judge to have called 
upon the different claimants to give evidence 
and to decide on that evidence. Subhag 
Singh V. Raghunandan Singh. 12 A.L.J. 385 
= 36 A. 282 = 24 Ind, Gas. 115. 

RAFIQ and PIOQOTT, JJ. , 

(4) Oral evidence* admissibility of — Beni 
payable — Unregistered kabuliyat. 

Oral evidence is admissible to prove the rent 
agreed to be paid by an unregistered kabuliyat, 
which is inadmissible in evidence. Amir All 
Y. Aykap Ali Khan Saudagor, 19 G.L.J, 428 
= 41 0. 347. 

Jenkins, c.j,. and Mookerjee, j. 

Reference : — 14 C.W.N. 141, F, 

(5) Evidence — Entries in books of Hardwar 
priests, their importance, i/ made ante litem 
motam — Joint ownership of an open plot 
of ^and, remote bearing on relationship of 
such owners — Oral evidence of persons as 
to relationship having no means of know- 
ledge. 

Entries in the books of Hardwar priests, if 
proved to have been made ante liiem motam, 
would be of great value in establishing a 
pedigree- table. 

The fact that an open plot of land is the 
joint property of a large number of persons 
residing in the same locality has a very remote 
bearing^ if any, upon the relationship inter ss 
of the joint owners. 

Oral evidence of ^persons who have no means 
of knowing the alleged relationship and are 
interested in the success of the case supported 
by them cannot be of much value for the pur- 
pose of proving an issue upon the decision of 
whioh the title to proper^ of a large valite 
depends. Ram Singh t. liaulat Singh, 171 
F.L.R. 1914 «97 P.W.B. 1914 = 28 lad. Gas. 
550 . 

^BNSTONE ttnd SBaDI LAti^ JJ, 


Eyidenoe<^-(Confinued). 

(6) Document — Production — Importance of 
document realized in Court of appeal — 
Opportunity to be given for proving docu- 
ment. 

When the importance of a document is fpr 
the first time realized in an A^ppellate Court, 
an opportunity should he given by that Court 
of producing and proving the document. Kir- 
tibas Paoja y. Ram Pada Banerjee, 22 Ind. 
Gas. 833. 

Teunon, J . 

(7) Burden of proof , Acceptance of , by a party 
— Second appeal— -Plea of having nt duty 
to call evidence* *■ 

Where the plaintiff accepted the burden of 
proof put upon him by the Court below and 
produced certain witnesses in order to prove 
execution of the deed, held, that he was not 
entitled in second appeal, because the evidence 
of the witnesses he ,put forward had been dis- 
believed, to turn round and say that it was not 
his duty to call evidence at all and to ask the 
Court to disregard the evidence which he had 
given. Sita Ram v. Haidar Khan, 17 O.C. 134. 
Lindsay, j.c. « 

Reference 3 A. 824, B, 

(8) Land Revenue Reports, proof of — Evi- 
dence, admissibility in— Judicial notice, if 
any, 

A Court cannot take judicial notice of Land 
Revenue Reports and they cannot be accepted 
in evidence unless they arc sufficiently proved, 

Boodhan Gope v. Mussammat Saira, 20 G.L. 

J. 516. 

COXE and WaLMSLEY, JJ. 

(9) Evidence — Recital in a sale-deed — Evi- 
dence aliunde. 

A recital in a document (sale-deed) should 
not by itself bo treated as evidence of the 
binding nature of the debt. There must be 
evidence aliunde. RaQiineedi Ramachand- 
rayya y. Bobha Janakiramayya, (1914) M. 
W.N. 874. 

Ayding and Seshagiri Iyer, jj. 

(10) Evidence — Admissibility in proceedings 
— Application settling the dispute — Family set- 
tlement not registrable —7 Subsequent suit for 
possession, Kokla v. Pearey Lai, 11 A L.J. 
765 = 35 A. 602 = 21 Ind, Oas, 29. See Final.. 
Part, 1913, Col, 653. 

(11) Trial of suit by Court having no juris- 
diction— Evidence recorded by such Court — Suit 
re-instituted in proper Court — Admission of 
evidence takep, in former trial by consent of par- 
ties— Validity-- Waiver* SpI Raja Inagunti 
Ppakasa Rajaningaru v. Yerankl Peda Yen- 
kata Rao, 25 M.L.J. 360= (1913) M. W.N. 800 
= 21 Ind. Gas. 319. •^Bee Final Part, 1913, 
Col. 664. 

(12) Document— Recitals— How for evidence, 

Ronepi Shoiagan v. Kumarapfiudayan, (1913) 
M.W.N. 924.-31 Ind, CttB. 566. Bee B’toal 
Part, 1918, Odll: 566. 
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(13) Finding of fact on meagre evidence — 
Bevision. See ACT IX OF 1887 (PUOVL. S. G. 
COURTS), No. 9, 70 P.W.R. }914. 

(14) Entries in draft record of rights if admis- 
•Bible in evidopoe in rent suits. See ACT? VIII 

OF 1885 (BENGAL a;ENANCY), No. 52. 18 O.W. 
N. 896. 

% • 

(15) Nethersole settlement khasra — Public 
record — Certified copy produced at late stage — 
Acceptance as evidence. See ACT XI OF 1898 
(C. P. TENANCT), No. 2, 23 Irid. Gas. 604. 

(}i5) Books of accounts tampered with — Pre- 
•sumption against ^^wner of books. See AC- 
COUNTS, No. 1, 77 P.L.R. 1914. 

(17) UlBBtamped acknowledgment received 
in evidence if can be rejected. See ACKNOW- 
LEDGMENT, No. 1. 19 O.L.J. 87. 

(1<8) Entry in Revenue records — Evidentiary 
value. See ADVERSE POSSESSION, No. 12, 
240 P.L.R. 1914. 

(19) Evidence conflicting — Opinion of first 
Court-Duty of Appellate Courts. See APPEAL 
(General). No. 5, 22 Ind. Gas. 512. 

(20) Second appeal on the ground of the 
lower Court refusing to takc^twhole evidence — 
Party closing his case — Practice. See APPEAL 

(Second appeal), No. 2, 3 P.W.R. 1914. 

(21) Question as to value to be attached to 
evidence adduced by the parties is not a matter 
to be decided in. second appeal. Sec APPEAL 
(Second appeal), No. 1, 21 Ind. Cas. 95. 

(22) Oo'jrt ignoring important evidence — 
Good ground for second appeal. See APPEAL 
(Second appeal), No. 5, 76 P.W.R. 1914. 

(23) Decision based on evidence not on the 
record— Interference in second appeal. See 
APPEAL (SECOND APPEAL), No. 7, 19 C.L.J. 
541. 

(24) Power of parties to restrict or exclude 
evidence. See Arbitration, No. 1, 7 S.L.R, 
113. 

(25) Abortive arbitration proceedings — Clerk 
taking note of evidence — Note whether admissi- 
ble, See Buddhist Law (Divorce), No, 3, 
23 Ind. Gas 940. ^ 

(26) Appellate Court — Mode of letting in 
additional evidence- See CIV, Pro, CODE 
(1908), No. 464, 16 Bom. L.R. 641. 

(27) No evidence offered in Court of first 
instance — Power of Appellate Court to call for 
additional evidence. See OlV Pro. CODE 
(1908), No. 466, 16 M.L-T. 301.^ 

(28) Additional evidence admitted at hearing 
of appeal — Legality — Judgment of appellate 
Court when to be soA aside. See CiV. PRO. 
CODE (1908), No. 456, (1914) M.W.N. 796. 

(29) Reception of additional evidence in 
appeal— When appellate Court will not interfere 
itvqn if wrongly adttiltfied. See CiV. PRO. CODE 

Ntf- «7, iWW) M.W.Iil. 864. 


Eyidenoe— (Gon^intted). * 

(30) Compromise evidencing releafe by a 
copatcener of his rights in family property— 
Admissibility in evidence, without registration. 
See Compromise, No. 8, 27 M.L.J. 396. 

(31) Consent to treat evidence in one case 
as evidence in another — Parties not same— How 
far legal. See EVIDENCE ACT, No. 1, (1914) 
M.W.N. 931. 

(32) Perjured evidence whether a ground for 
setting aside decree. Bee FRAUD, No. 2, 18 
C.W.N. 447. 

(33) Whole evidence on both sides let in— 
Whether stress can bo laid on burden of proof. 
See Fraudulent Transfers, No. l, (1914) 

M. W.N. 595. 

(34) Recital in documents — Evidentiary 
value— Effect on omis. Soo GUARDIAN AND 
Minor, No. 1, (1914) M.W.N. 490. 

(36) Construction of an authority to adopt — 
Extrinsic evidence — Admissibility. See HINDU 
LAW (Adoption), Not 6, 27 M.L.J. 306. 

(36) Grant to Hindu widow for maintenance 
— Oral evidence to prove grant — Admissibility, 
See Hindu Law (Maintenance), No. 6, 10 

N. L.R. HI. 

(37) Finding on fact without evidence — 
Interference in second appeal. See INJUNC- 
TION, No. 4, 80 P.W.R. 1914, 

(38) Unregistered lease-deed— Admissibility 
in evidence to prove nature of lessee’s posses- 
sion. See Lease, No. 3, 15 M.L.T, 192, 

(39) Extract from khewat produced in proof 
of legitimacy — Admissibility in evidence. See 
LEGITBIACY, No. 1, 23 Ind. Gas. 972, 

(40) Criminal prosecution found to be false — 
Civil action for damages brought against the 
prosecutor — Judgment of the Criminal proceed- 
ings — Whether admissible in civil action. See 
Limitation act (1908), No. 8, 12 A.L.J. 837. 

(41) Mere production of copy of mortgage deed 
not sufficient to prove the mortgage. See 
MORTGAGE (GENERAL), No. 34, 23 Ind. Cas. 
864. 

(42) Pro-note executed in consideration of 
giving evidence in executant’s favour — Validity, 
See PROMISSORY NOTE, No. 5, (1914) M.W.N. 
322. 

(43) Fictitious entry of property with a view 
to give jurisdiction — Plea of mistake — Mutual 
mistake— Owits — Evidence of mistake — Admis- 
sibility-Concurrent finding of fiAjt based on 
no evidence— Right of Privy Council to inter- 
fere— Decision that there is no evidence to 
support a finding is a decision of law. Bee 
Registration, No. 2. 18 O.W.N. 817. 

Application in mutation 'prooeedirig’s — 
Matter compromised — Registration — .^dmission 
in evidence. See REGISTRATION ACT (1877), 
No, 3, 12 A.L.J. 1316. 

( 46 ) Registered sale deed— Unregistered letter 
inadmissible to show that it should operate as 
mortgage or not operate at all. See REGIBTR- 
AT10» ACT <1^8), No; 16, (1914) 
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(46) IS'etter embodying agreement to transfer 
— Not registered— Admissibility in evidence. 
Bee Registration Act (1908), No, ii. 2i 
Ind. Gas. 777. 

(47) Deeds of endowment— Ancient deeds — 
Terms ambiguous — External evidence is 
admissible. See RELIGIOUS ENDOWMENTS. 
No. 1, 20C.L.J. 312. 

(48) Terms of sale certificate — Evidence to 
contradict if admissible — Ambiguous terms — 
Evidence to explain. See SALE CBRTIITICAP^E, 
No. 1. 19 C.L.J, 182. 

(49) Stamp— Two impressed sheets— Instru- 
ment wholly written on one sheet — Other sheet 
merely attached — Effect — Inadmissibility in 
evidence. Sec STAMP ACT, No. 6, 15 M.L.T, 

a03. 

(50) Unregistered sale deed — Admissibility to 
prove nature of possession of purchaser. See 
Transfer of Property act, No. 36, 16 M. 
L.T. 344. 

Evidence Act. 

(1) Evidence-- Consent to treat evidence in 
one case as evidence in another — Far ties not 
sa'ine^Hoio far legal. 

Where the lower Court admitted in evidence, 
on the consent of the parties, evidence as to the 
death of a person which could nofrbe admitted 
in evidence under S. 33, Evidence Act, it is 
none the less binding upon the parties. 

It is not necessary for a reversioner in a suit 
to recover the estate to prove in what succes- 
sion the previous life tenants died. It is enough 
if he proves that those who had prior interests 
in the estate have died. 

Tyabjit J, — The Evidence Act lays down in 
S9. 6 to 55 certain rules of logic which are direc- 
tions to the Court as to the cases in which the 
Court is to consider as a matter of logic that 
one fact has any relevance or logical bearing on 
another. These rules of logic are to be distin- 
guished from rules laying down how the 
materials on which the Court is empowered to 
base its conclusions, that is, how the legal 
media concludendi to be brought to the 
cognisance of the Court, i,e,, the method of 
proving relevant facts. These rules have refer- 
ence to the mode in which the Court has to 
collect the materials for the hypothesis ; while 
the first class of rules refers to the use to ho 
made of the materials, that is, the inference to 
be drawn from the hypothesis. 

To prove relevant facts parties have unres- 
tricted power to make admissions. But in 
regard to the logical conclusions to be deduced 
from the existence of the facts proved or admit- 
ted, the paiTties have no power to alter tho 
directions given to tho Courts by the legislffcure 
or to exflpower the Courts to act in a manner 
declared by the legislature to bo illogical. c 

The question whether a party is bound by hfa 
consent that the examination of witnesses 
before a judge shoold be dispensed with and 
AodthsA;. method sobstituted for the judge’s 


Evidence ktt^iContinued), 

taking cognisance of oral testimony is regulat- 
ed partly by the Evidence Act and partly by 
the law and p^raotioe relating* to Civil and 
Criminal procedure, and in the absence of any 
Buo^aw by tho discretion of the Court. What 
is disregarded by such procedure 4S not the laW 
relating to the relevancy of evidence but the law 
in which the evidence shall be taken as con- 
tained in O. XVIIl, r 4 of the Civ. Pro. Code. 
The parties have a right to waive such rules of 
procedure as are intended to protect a personal 
interest and are not based an public policy. 
S. 33 of the Evidence Act is only an enabling 
section. Krishna Reddy v. Sundara RdUdy, 
(1914) M.W.N. 931. # 

Oldfield and Tyabji, jj. 

(2) Ss, 3, S^-Special Begistrar^ acting for 
Registrar— Presentation of mortgage bond for 
registration— Denial of execution — Refusal by 
Special Itegistrar to register document— Subse- 
quent inquiry by him as acting Registrar — Exa- 
mination of attesting witnesses on solemn affirma- 
tion ivho were cross examined — Order for 
registration of documents— Subsequent suit by 
mortgagee— Attesting witnesses all but one dead 
— Depositions taken in registration inquiry, 
whether admissible — Registration Act (III of 
1877), Ss. 7, 72, 73, 74, 75. Jekali Sheik v, 
Taibannessa Bibi, 20 Ind. Gas. 661 ==18 G.W* 
N. 605. Bee Pinal Part, 1913, Col. 558. 

(3) S. 4. See No. 47, infra, 

(4) S, 11. Beo INAM, No. 1, 22 Ind. Gas. 
369. 

(5) 5s. 11, 32 — Statement as to date of birth 
—Deceased person — Minority^ fiuesiion of, 

A statement by a person who is dead, in a 
petition for guardianship, that a certain person 
was born at a certain time, is not admissible in 
evidence under B. 32 of the Evidence Act. Such 
a statement alone is not admissible under S. 11 
of the said Act. Ram Krishna Sadhukhan Y. 
Monindra Mohan Ray, 2(3 C.L.J, 302. 

COXE and Beaghcroft, JJ. 

(6) 5. 13 — Transaction between hoo persona — 
Rights of third person — Whether transac- 
tion admissible against the third person, 

A private transaction between persons, who 
have no power to bind a pen^^on whoso rights it 
is sought thereby to affect, cannot bo admitted 
as evidence against him under S. 13 of the 
Evidence Act. Abdul All v. Rejan Ali, 21 Ind. 
Gas. 618. 

Stephen and MuLLicfe, jj. 

Reference 5 C.L.J. 65, Diss^ 

(7) 8,13—llieaning of transaction* — Whe- 
ther written statements transactions — Reci- 
tals in documents between strangers^ 

The word ‘transaotiofi'’ in S. 13 of the Evi- 
dence Act means a business or dealing wbioh is 
carried on or transacted between two or more 
persons. Written statements filed in suits are 
Hot transactions within the meaning of the 
section. Wherein the speoifled botua^uties ot 
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an adjacent land the suit land is described as 
belonging to pne of the parties, it is a transac- 
tion but not a transaction in*which the right 
of the party is asserted, claimed or even recog- 
•nised and h^nco not admissible in evMenoe 
under S, 13. SaFipall! Yenkatarayagopala 
Raja Y. Fota Narasayya, {1914|^M.W.N. 779. 
AYLING and SESHAGIHI lYER, Jj/ 

(8) S. 13 — Thak map — Evidentiary value. 
See Sale, No. 7, 23 Ind. Gas. G45. 

a 

(9) Sa. 13, 43, 90 — Ancient documents— 
Pro^r custody — Interference with discretion 
•as to custody by Appellate Court — Assertions of 
right — Admissibility in evidence. See ACT 
VIII OF i#85 (Bengal Tenancy), No. 24, 23 
Ind. Gas. 773. 

(10) 8. 18— Admission — Proof— Kabuliat — 

In order to be a relevant admission, it is 
necessary to show that the person who made 
the statement had an interest at the time when 
he made the statement. 

A kabuliat may be admissible as evidence 
of title as being an act of ownership, but its 
cogency depends upon whethir it can be treat- 
ed as evidence not only for that reason but also 
because it is an admission (n). Jogeswar 
Gorain y. Akhoy Ghose, 19 C.L.J. 1- 22 Ind. 
Gas. 714, 

Jenkins, g.j., and Mookerjbe, j. 

Reference: -{a) (1842) 3 Q.B. 622, P. 

(11) 5. l8 — Admission — Creditor admitting 
payment before transferring his debt to a 
third person— Poioer of High Court to 
decide a case on merits in Second Appeal^ 
O.XLI, r. 24 and O.XLII, r. 1 of Civ. 
Pro. Code (1908), 

Held, that, an admission made by the credi- 
tor after transferring^bis debt to a third person 
to the effect that the debt had been paid to him 
in part or whole before he sold the claim, is 
not binding upon the vendee under S- 18 of Act 
I of 1872, 

Held, also that, where the judgment of the 
lower appellate Oourt is reversed on a point of 
law in second appeil, the High Court is compe- 
tent under the joint force of r. 14 of O. XLI aud 
r. 1 <5£ 0. XLII to decide the case on the 
merits if the inquiry is completed. Chanda 
Singh Y. Wasawa Singh, 108 P.W.R. 1914 — 
202 P.L.R. 1914. 

CHEVIS, J. ^ 

(12) S. 21— Considem^ioH — Recital in mort- 
gage^deed — Admissibility in evidence 
against transferee of mortgagor — Finding 
based on such recttal-^ Second appeal. 

A recital as to the passing of consideration 
contained in the mortgage- bond is admissible 
in evidence against the transferee of the mort- 
gagor under S. 21 of the Evidence Act. A 
finding based on suoh recital is oonoluslve in 
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second appeal. Naraln Singh v. Bhik^a Ram, 

21 lud. Gas. 841. 

Ryves and PIGOOTT, JJ. 

References: — 18 Ind. Oas. 744 = 11 A.L.J. 
221=: 35 A. 194, B. 

(13) S. 21. See No. 26, infra. 

(14) Sg, 21 (1), 32— Sale certificate— Admissi- 
bility in evidence. See ACT VIXI OP 1385 
(B|3NQAL TENANCY). No. 68. 94 Ind. Gas. 283. 

(15) S. 32 — Statements of deceased persons as 
to eristenoe of custom if admissible when made 
after controversy arisen. See HINDU LAW 
(Succession), No. 6, 18 C.W.N. 1249. 

(16) 8. 32. See Nos. 5 and ^14, supra. 

(17) 5s. 32, M and 73— Books of account-^ 
Entries in — Relevancy of— Comparison of 
signature — Judges, Powers of. 

Under S. 34 of thtf Evidence Act, entries 
made in a book of account regularly kept in 
the coursa of business are relevant, but they 
are not evidence to charge any person with 
liability. 

Under S. 32, also, such entries are relevant. 
But the conditions mentioned in the seotion 

must be strictly satisfied. 

» 

S. 73 of the Evidence Act is mainly based on 
the English Law, on the subject, aud it autho- 
rizes a Judge to compare a disputed signature 
with an undisputed signature. RainaBwami 
Naick V. Ramanathan Chetty, (1914) M. W. 
N. 240-22 Ind. Gas. 627. 

WHITE, C.J., and TYABJI, J, 

(18) Ss. 32, 67— Certificate, admissibility of% 
without production of ivriter. 

In a suit on a bond, the defendant, in order 
to support the plea of limitation, produced a 
certificate from the Secretary of a Glub at 
Rangoon stating that he was in the service of 
the Club on a certain date : Held, that the 
certificate was inadmissible in evidence with- 
out the writer of the certificate being produced 
in Court and examined as a witness. Peter 
Y. Mahomed Idoo Miah, 22 Ind. Gas. 654. 
CARNDUFP and RICHARDSON, JJ. 

(19) Ss. 32 (3), 33, 114— Letter sent by post— 
Endorsement on the cover of the registered 
letter— Refusal to take delivery — Tender — 
Presumption — Nature of presumiftion under 
s. 114. See Transfer op Property act, 
No. 89, 20 C.L.J. 455. 

(20) Ss. 32 (6), 60, 90— Bwrden of proof-- 
Pedigree extracted from Settlement Record 

.-^—Presumption — Legitimacy — Parentage as 
given in memorandum of appeal, .whether 
proof of legitimacy — Reversioner, what must 
prove. 

Where the plaintifis, denying the defendants’ 
legitimacy, claimed as the nearest reversioners 
to the last male holder, the property in the 
defendants’ possession, and the d^udantSi 
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denyicg the plaintiffs’ legitimasy gind the 
pedigree filed by them, put them to proof of 
their entire case : 

JTfild, fl) that the plaintiffs were bound to 
prove their own title and legitimacy to the 
satisfaction of the Court, before the defendants 
could be called upon to do so ; 

(2) that the plaintiffs wero bound to prove 
not only that they were reversioners to the 
last male holder, but that they were the oijly 
nearest reversioners living at the death of his 
widow (a). 

Where the plaintiffs filed the family pedigree 
extracted from a Settlement Record and it was 
signed by some persons named in the pedigree : 

Beld, (1) that the document being more 
than thirty years old and produced from proper 
custody, the Court might, under S. 90, Evi- 
dence Act, have presumed its genuineness and 
more particularly that of the signatures appear- 
ing on it ; 

(2) that, after such presumption, the docu- 
ment might be treated not as a “ family 
pedigree” admissible under S. 32 (6), Evidence 
Act, but as a statement made by deceased per- 
sons likely to be acquainted with the facts as to 
the existence of certain relationship. 

Where, in a previous suit, the plaintiffs’ 
deceased predecessors- in -interest Hied a pedigree 
but no final decision on the question of the 
pedigree was made therein : 

Held^ that the plaintiffs wero entitled in a 
subsequent suit to rely on that pedigree as 
being the statement of their predeoe.ssors-in- 
interest as to the existence of the relationship 
set forth in the pedigree. 

A memorandum of appeal substituting a per- 
son as the son of a deceased party i.s by itself 
no proof of the legitimacy of that person. 
Bhaputi Singh y. Khetal Singh, 21 Ind. Gas. 
274. 

PiGGOTT, J.C., and Lindsay, a.j.c. 

Befsrence :--{a) 14 Ind, Gas. 339 = 16 0, 0. 
364, R. 

(21) S. 33. See Nos. 2, 19, supra* 

(22) Ss. 33, 145. See COURT FEES ACT. 
No. 22, U.B.R. 1913 (3rd Qr.), 181. 

(23) S. Evidence-— Entries in books of 

account — Vague statement of plainti^ in 
support of entry not svfficimt. 

Where the plaintiffs can easily produce in- 
dependent and trustworthy evidence in support 
of entries in fheir aocount books, it would he 
unfair to^ defendants and wrong in principle to 
accept as* sufdoient proof the entries, uncorrobo- 
rated by any evidence other than a somewhat 
vague statement by one of the plaintiffs to the 
effect practically that the books speak for them- 
selves. A point not touched by the grounds of 
appeal and not raised indepcr.*dentiy in the 
grounds^ appeal, cannot be taken up for the 
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first time in farther appeal. Ganga Bam V. 
Kaka Ram. 47 P.L.R. 1914 «63 P.W.R. 1914 
= 22 Ind. Gas. 4CV3. 

rattigan and Beadon, JJ. 

(24) S. 34 — Mere entry in hooh$ of account — 
Insufficiency to prove liability’— Payment by 
delator — Appropriation— OteditoPs option 
—5. 60, Contract Act—Co7}ipou?id interest 
— Not at enhanced rate— No penalty— Con- 
tract Acf, (S. 74. 

In order to charge a defendant with liability, 
something more is required than mere ent^ in 
a book of account;, however well and regularly* 
kept {Vide S. 34, Evidence Act). 

Because one item covering only a small frac- 
tion of the account has been proved, the mere 
inclusion of a number of other items in that 
same account is not in law suffioient to reader 
the defendant liable. 

Where a debtor has not proved that he 
intimated appropriation against a particular 
debt and has not shewn that circumstances 
point to such an appropriation having been 
intended, it follows, (8. 60, Contract Act, that 
the option rested with the creditor to make 
such appropriation.against debts legally due as 
he might please. 

A stipulation for compound interest — the rate 
at which compound interest was to be computed 
being the same as that promised for simple 
iritorest— is not by way of penalty, and B. 74, 
Contract Act, has no application (a). 

Compound interest not at an enhanced rate 
is not a penalty, Abdul All v. Puraa Mai, 
82P.R. 1914=‘277 P.L.R. 1914. 

Johnstone and Shadi Lal, jj. 

B.eferences:—(a) 25 A. 159 ; 14 Ind. Cas, 283 
and 25 A. 284, E. 

(25) S. 34. See No. 17, supra* 

(26) Ss. 34, 21, 144, 157., Meaning and 
scope of the terms ‘ Book ’ * Books of 
account ’ and regularly kept in the course 
of business^— Private dwy— Evidentiary 
value — Difference between private diary and 
book of account —' Unbound sheets of proper* 
— Whether ‘ booh*^ 

The admission of entries' made in hooks of 
account under S. 34 of the Evidence Act on 
behalf of a person making them is an exce'^ption 
to the general rule laid down in S. 21 of the 
Act, 

The principle is to admit only such state- 
ments recorded by a party in his own behalf 
as by their Tiature and oiroumstances are 
ordinarily beyond his power to tamper with, 
undiscovered, for the purposes of a particular 
case. ^ 

Therefore when an entry of that kind is 
tendered, it must be shown to he in a booJct 
that book must he a book of account* and that 
account must be one regularly kepi in the 
course of husiness% The term * book ’ in B. 84 
Bignifies a oolleotion of eheets of paper bound 
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together with the intention that euoh binding 
shall be permanent and the papers used oolleo- 
tivaly in one volume (o). 

Unbound sheets of paper iuf whatever quan- 
tity, though filled up with one oontinuoua 
^ooount, are not a book of account withid the 
purview of B. *^4, 

A book which oontains suooessiye entries of 
items may be a good memorandum book ; but 
until those entries are totalled or balanced or 
both, as the ease may be, there is no reckoning 
and no account. ^ 

A book which merely oontains entries of 
itemt of which no account is made is not a 
*book of account * for the purposes of S. 84 (6). 

A most regularly kept private diary contain- 
ing records of facts contemporaneously made 
may be used for contradicting or corroborating 
a witness or refreshing his memory and the 
like uader Bs. 144, 167, 159 of the Act, but such 
user does not make the •document itself evi- 
dence. It would be excluded by S. ill of the 
Act and S. 34 provides no exception in favoipf 
of it (c). 

Difference between private diaries and bocks 
«of account! discussed. The question whether 
or not a book is regularly kept is one of fact, 
to be proved (if not admitted), according to 
the ciroumstanoes of each case (d). Mukund- 
ram y. Dayaram, 10 N.L.R. 44 = 28 Ind. Cas, 
893. 

STANYON, A J.C. 

Beferences :—(<!) \Q k. Ibl (163), B* [h) 27 
C. 118 ; 4 B, 676 (583), B, {c) 1 M.H.C.R. 168, 
R. (d)6M 14, 88 (98), B. 

(27) S, Judgment — Conclusive proof — 

Probate proceeding ^ Be fusal of probate — 

• Taking away the legal characUr from the 
executor — Will in the mofussil — Probate 
and Administration Act (V 0 / 1881), Ss. 4, 
Probate proceedings — Smf—Res judi- 
cata — Civ, Pro. Code (1908), S. 11. 

The executors named'in a will, executed in 
the mofussiJ, applied for probate of the will. 
The Court refused probate on the ground that 
the testator was not at the time of a sound 
disposing mind. The testator’s widow filed a 
regular suit against the defendants as executors 
de son tort, to recover* pof session of testator’s 
property. The defendants again set up the will 
And claimed to be invested under it with all 
the legaf character of executors. 

On these facts two questions were referred to 
a Pull Bench for determination : — 

(1) Whether S. 41, Evidence Act, is not ap- 
plicable to the judgment of the probate Court 
and upon a right construction of its terms, 
does not make that judgment oonolusive against 
the present defence of the executors ? 

(2) Whether the findifcg of fact of the pro- 

bate Court that the testator was not of sound 
disposing mind when the alleged will was made 
is not res jtidicata between the same parties in 
the present litigation t . , 
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Held, by the Pull Bench, that (1^ 8, 41, 
Evidence Act, was not applicable to tht; judg- 
ment of the probate Court, for the finclir g of 
the Court that au attempted proof bad failed 
WAS not a judgment such as was contemplated 
in that section. The only kind of negative 
judgment which was contemplated was that 
which expressly took away from a person the 
legal character which bad up to that lime sub- 
sisted. 

(2) That the judgment operated as res judi- 
cata between the parties, inasmuch as conten- 
tious probate proceedings must ta^e^ the form 
of a suit (8. 83 of the Probate and Administra- 
tion Act) ; they constitute a suit within the 
meaning of 8. 11 of the Civ. Pro. Code. Kal- 
yanohand Lalcband v. Bitabai Dhanasa, 16 
Bom. L. R. 6*38 B, 309 = 23 Ind. Cas. 326 
(F.B.). 

Scott, o.j., Batchelor and Davar, 

jj. 

(28) 8. 43. See No. 9, supra, 

(29) 8 , Confirmation of Court sale in- 
duced by fraud-- Ejectment suit by auction- 
purchaser — Bight of defendant in possession 
to prove plaintiff's fraud. 

Where the plaintiff in an rjectmenfc suit 
relies on his title as a purchaser in a Couit 
auction, it is open to the defendants in posses- 
sion of tbe property to show that i-uch purchase 
was procured by fraud and, therefore, passed 
no title to tho plaintiff. Giianiap Kowther v. 
y. Kpishna Aiyar, Ind. Cas. 1. 

SaNKARAN NAIR and BAKRWELL, JJ. 

(30) S. Probate and Administration Act 

(V of 1881), S. Pr oho te— Grant of pro- 

bate — District Court— Grant secured by 
fraud of executor— A pplicaiion by caveator 
to revoke the grant — Dismissal of application 
— Executor fiting a suit in . the Subordii'ote 
Court to recover portion of testator's property 
front tenant's possession — Tenant and cavea- 
tor pleading forgery of will and fraud in (he 
grant— Defences not permissible to either 
defendants^ 

Tbe plaintiff, an executor under a will, 
applied to tbe District Court for probate of the 
will. The defendant No. 2, a relative of the 
testator, filed a caveat contending tbai the will 
was a forgery. An arrangement w.^s then 
arrived at between the parties, under which, 
in consideration of the withdrawal^ of ihe 
opposition by defendant No. 2 to the grant of 
probate, the plaintiff agreed ‘ to restore tbe 
property of the’ deceased to him (the secend 
defendant), or to pay the equivalent in cash 
directly the probate bad been granted. Tbe 
probate was accordingly granted to ?he plaint- 
iff ; bu^ he failed to carry out the agreement. 
The defendant No, 2 ihen applied to the 
District Court for revocation of the probate, on 
tbe ground that in declining to carry out his 
part of tbe arrangement the plaintiff had com- 
mitted a fraud on the one hand upon the Count 
and on the other on him (the second defendant). 
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The Cdart rejeofeed the applioation on the 
ground that the second defendant on his own 
showing was a party to a fraud upon the Oourt 
and that he had not come to the Court with 
clean hands. The plaintifi next filed a suit in 
the Court of the Subordinate Judge to recover 
possession of a field belonging to the testator 
from defendant No 1 who was a tenant of the 
testator. Both defendants contended that the 
will was a forgery and the grant of probate was 
induced by fraud. The lower Courts upheld the 
contention and were of opinion that the prolate 
granted by the District Court was of no avail 
to enable the plaintiff to recover from the first 
defendant the property of the testator. The 
plaintiff having appealed : 

Held, (1) that the second defendant was 
barred by the decision of the District Court in 
the revooation matter from raising again the 
same question in the Court of the Subordinate 
Judge. 

(2) That as regards* the first defendant the 
title of the plaintiff was conclusively proved by 
the production of the probate in the Subordi- 
nate Judge’s Court, which had no jurisdiction 
to deal with the question of probate, and that 
it was no valid defence on the part of the first 
defendant to join in the allegation of the 
defendant that the will was a forgery and that 
the probate had been obtained fraud and 
deception. 

Where a demand is made by the executor 
claiming title under an unrevoked probate, 
a debtor to the estate has no answer, unless 
possibly be is sued in a Court having jurisdic- 
tion to revoke the probate. Kishorbai Revadas 

T. Ranchhodia Dhulia, 16 Bom. L.K. 459^38 
B. 427. 

Scott, c.j., and Batchelor, j. 

(31) S. 44. See ClV. PRO. CODE (1882). 
No. 32. 16 Bom. L.R. 648. 

(32) 6. 44 — Suit to set aside decree as fraudu- 
lent — Prior decision whether res judicata. Bee 
Fraud. No, 3. 18 C.W.N. 661. 

(33) S. 44—Entry in record of rights — Effect 
—Fraud— Burden o! proof. See REGULATION 
III OP 1872 (SONTHAL PERGUNNAS SETTLE- 
MENT), No. 5, 19 C.L. J. 29. 

(34) S. 50. Bee No. 20, supra. 

(35) S. 67 (1)— Courts must take judicial notice 
of provisions of S 24. Paper Currency Act. See 
ACT IIJ. OF 1905 (PAPER CURRENCY), No. 1, 

U. B.R. (1914), 1st Qr.. p. 13. 

(36) 8. 68. See PLEADINGS, No. 3, (1914) 
M.W.N. 883, 

(37) S. 63 (6) — Secondary evidence-^ Meaning 

of the word **seen*' — Evidence of illiterate 
person. ^ 

The oral account of the contents of a docu- 
ment given by some person who has merely seen 
it with bis eyes but is unable to read it is not 
sedondary evidence of the document ; the word 
** seen ** in S. 63 (5) of the Evidence Act means 
Bomeihing mote than the mere sight of the 
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document, and the clause contemplates the •evi- 
dence of a person who having seen and exa- 
mined the document is in a position to give 
direct evidence ol the contents thereof. 

When, therefore, in a suit for redemption of 
an old mortgage, neither the original mortgage 
nor a copy was produced and the only person 
who tgstified^to the execution and the terms of 
the deed was a marginal witness who was him* 
self illiterate, held that the statement was not 
admissible in evidence. Ghure v, ChatFapal 
Singh, 12 A.L.J. 239^23 lad. Cas. 11. 
TUDBALL, j. 

(38) 8. 65— Statement by mortgagee in Settle- 

ment proceedings that mortgage was redeexd- 
able — Record of suol^' statement destroyed— 
Admissibility of secondary evidence thereof — 
Entry in Index to settlement proceedings— 
Settlement Officer’s summary— Admissibility. 
See Mortgage (General), No. 42. 6 P.W. 
R. 1914 (N.W.F.P.)-. • 

(39) 8. 65 (e) — Execution of deed admitted in 
written statement — Denial while making 
statement in Court — Subsequent denial 
altered — Pleadings — Secondary evidence, 
admissibility of --Loss of the original to be^ 
proved. Muhammad Altaf Ali Khan v. 
Hamid-ud din, 11 A.L J 731-21 Ind, 
Cas. 81. See Final Part, 1913, Col. 566. 

(40) 8. 67. See No. 18, supra. 

(41) Ss. 68, 6^— Illiterate witness — Document 

marked by — Proof of document — Transfer 
of Property Act. 8. 69— Mortgage — Two 
witnesses to a deed - Only one called — 
Effect. , 

A mortgage deed was witnessed by two 
witnesses one ol whom Kamla was illiterate 
and had witnessed it by making a mark only. • 
The other Kishori had signed it but he was dead 
at the time the suit was brought. Kamla was 
called as a witness and stated that the deed of 
mortgage was executed in bis presence and the 
mortgagor bad made ber mark in his presence 
and that he bad put his mark on it as a witness. 
The document wis not shown to him, Heldf 
that all tb.it S. 68 of the Evidence Act 
required was that an attesting witness should 
be called, and by calling Kamla as a witness 
the requirements of that section were complied 
with, * 

Held, also, that a man who puts his mark oi\ 
a mortgage deed as a witness is an htteating 
witness within the meaning of S. 69 of the 
Evidence Act. Chiranjl Lai v. Poorna, IQ A. 
LJ. 1114. 

SUNDj^R LAL, j. 

Reference : — 2 C.W.N. 603, F. 

(42) S. 69. See No. 41, supra. 

(43) 8. 73. Bee Ne. 17, supra. 

(441 S. a.-— Grim* Pro Code-^Notice under 
8. 107, Crinn. Pro. Code, if a public docu- 
ment— Proof necessary for adnUseion of 
such doGt\m$nt in evidence* 
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A Dotioa under S. 107, Crim. Pro. Code, ie a 
public dooumeut within the meaning of S 74 
of the Evidence Act, but it cannot come in 
without proof that the parties^ mentioned in it 
are the parties concerned in the question at 
issue about which it is produced as evidence. 
*Bheikh Amjasl v. Lachmi Kanta Jba, 18 0. 
W.N, 644 « 23 Ind. Ca^ 629. 

HOLMWOOD and SHARFOdJin, JJ* 

(45) S. 90 — Document tiol 30 years old when 
produced and found not to be genuine on 
evidence^Pvesumption’- Oenuineness* 

In a suit for ejectment the defendant denied 
the j^ain tiff’s title and the latter produced a 
Kirayanamah in support of his claim. That 
document when produced was not 30 years old 
but became so on the date when the case was 
heard on the merits. The plaintiff tendered 
evidence to prove, the Kirayanamah which the 
Courted i&believed. 

Beld that the document not having been 30 
years old when it was produced and having been 
found on evidence not to be genuine, there was 
no presumption as to its genuineness on the 
ground that it was 30 years old at the time 
when the case was tried and the evidence was 
^recorded. Ghiraunji Lai v, Kallo, 12 A,L.J. 
607. * 

Banerji, j. 

(46) 8. 90. See Nos. 9, 20, supra, 

(47) Ss. 90, ^‘—Document- Proof of custody 
•^Genuineness presumed by original Court — 
Right of appellate Court to reje::t document-- 
Practice as io proof of document -Preliminary 
decree — Finahdecree — Appeal against jormtr — 
Whether affected by latter, Ramien v. Yeerap- 
pudaiyan, ll M.L.T. 69*(]9i2) 1 M.W.N. 117 
= 22 M.L.J. 217 = (1912) M.W.N. 530 = 14 Ind, 
Gas. 394 = 37 M. 455. Se^ Final Part, 1912, Col. 
541. 

(48) S, 91, Hiindh renezved from time to time 
— hast renewal of hundis on insufficiently 
starnped paper — Sewndary evidence. 

When it is proved that certain hundis were 
renewed from time to time and were handed 
over to the drawers who held thorn at the time 
of the suit, but the last hundis were executed on 
insufficiently stamped paper and could not be* 
admitted in evidence, held that the plaintiffs 
could fall back upon the hundis that were given 
prior to the last renewals, and secondary evi- 
*deaoe oonld be admitted to prove them Jagan 
Prasad v. Indar Mai, 12 A.L.J. 361 = 36 A. 
259 = 23 Ind, Gas, 5B9. 

Richards, c.j., and Banerji, j, 

(49) 8. 9 1-- Application for mutation proceed- 
ings — Oompromiso without Court’s permission 
—Terms of the compromise whether can be 
varied or altered. See CiV. PRO. CODE (1908), 
No, 396, 12 A.L.J. 998. < 

(60) S. 91— Pro-note on unstamped paper — 
Whether admissible— Whether there is any in- 
df^pendent cause of action. See PROMISSORY 
Note. No. 6, 7 Bur. L-T. 95. , 
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(51) S3. 91, 92— Execution of deorie— Oral 
agreement between decree-holder and judgment- 
debtor to give time to judgment-debtor— 
Admissibility of oral evidence to prove the 
agreement. SeeCiV. PRO. CODE (1882), No. 24, 
24 Ind. Gas. 391. 

(62) 8, Written lease, evidence to very 
terms if admissible-^ Agreement to take reduced 
rent, not registered, if admissible — Want of 
consideration— Transfer of Property Act, 8* 107 
— Evidence of negotiation, if admissible — Lease 
of land specified by boundaries^ Evidence to 
prove that area stated did not exist, if admissi- 
ble— Abatement of rent, tenanVs claim o/— Onus 
— Tenant deprived of a portion of land by farm 
of injunction, erroneously decreed, in landlord's 
suit to restrain encroachment by tenant on khaa 
lands— Effect— Tender of reduced rent when not 
good tender. Raja Durga Prasad Singh y. 
Rajendra Narayan Bagchl, 18 O.W.N. 66«- 
(1914) M.W.N. 1 = 16 M.L.T. 68=19 O.L.J. 
95 = 11 A.L.J. 1027 = 26<iM.L.J. 26 = 16 Bom, 
L.R. 42 = 41 C. 493 = 21 Ind. Gas. 750 (P.C.). 
See Pinal Part, 1913, Col. 571. 

(53) 8, 92 — Consideration, whether can he 
proved to be other than what is set forth, 

Adityam Iyer v, Ramakrishna Iyer, 14 M.L, 
T. 382= (1913) M.W.N. 847 = 26 M.L.J. 602 
= 21 Ind Gas. 468. See Pinal Part, 1913, Ool, 
671. 

(54) S. 92— Parol evidence as to whether one 
of the contracting parties was acting for him- 
self or on behalf of a principal — Admissibility. 
See Contract act, No. 96, 27 M.L.J, 601, 

(56) S. 92— Sale or gift— Eitrinsio evidence 
to show real nature of transaction. Bee PRE- 
EMPTION, No. 4, 21 Ind. Gas. 60. 

(56) 8. 192. Sae No. 51, supra, 

(57) S, 92, proviso (1) — Recital of amount 
of consideration and of receipt thereof in full 
— Oral evidence to vary the amount of 
consideration recited can be adduced by 
deftndant in a suit for recovery of unpaid 
balan''e of consideration. 

If one party to a deed alleges and proves 
that the whole of the consideration, the receipt 
of which was acknowledged in the deed, did not 
pasp, the case falls within the first proviso of 
S 92 of the Evidence Act and the other party 
is at liberty to prove what the real consideration 
was. Evidence can bo given to prove the real 
nature of the transac.ion, Chunoi Bibi y. 
Basanti Bibi, 12 A L.J. 969 = 36 A.^537 = 24 
Ind. Gas. 661. 

BANER.JI and CHAMIBR, JJ. 

References 33 A. 340 (P.C,), F.; 17 C. 176 
(note) ; 12 M I.A. 157 ; 11 G. 486 ; 3 B 169; 18 
A. 168; 5 G W.N. 158 ; 16 C.W.N. 408 ; 27 A. 
W.N. 1^1 ; 25 M.L.J. 602, R. 

(58) S. 92. proviso {D— Promissory note — 
Oa^nbling losses — Want or failure of considera- 
tion— Oral evidence —Part of considiraiion of a 
gambling nature — Dismissal of suit, Balgobind 
y. Bhaggu Hal. 11 A.L.J. 854=35 A. 558 = 21 
Ind. Gas. 878, S3e Pinal Part, 1913, Ool. 572. 
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Evidance Act<HOontinue£Z). 

(69) 93, fyiromso (2) —Gompromise reduced 

to loriiing -Alleged oral agreement ^ part and 
parcel of the compromise — Written contract^ 
domment of considtrabU importance — Oral 
evidence of the agreement not admissible > Abdul 
Hamid v. Abdul Majid. XI A.L.J, 770^21 lad. 
Gas. 306. Sea Fioal Part, 1913, Col. 673. 

(60) 8. 92 (2) — Pro-note silent about interest 
— Oral agreement as to interest if provable — 
Defendant admitting lower rate of interest 
than that! claimed by plaintiff — Effect. See 
PROMISSORY Note, No. 7, 18 O.W.N. 1260. 

(61) 5. 92, provisos 2 and 3 — Oral contract — 
preach— Damages. Raraakrlshna Iyer v. 
Adityam Iyer, 14 M L.T. 335 = (1913) M.W. 
N. 850 = 21 Ind, Gas. 463. See Final Part, 
1913, Col. 573. 

= (62) 8s. 92, 93, ill. (b) — Document — Construe- 
lion^Kabuliat — Promise to pay interest upon 
arrears of rent at rate of one anna per rupee — 
JVo mention as to whethlr interest payable at that 
rate per month or per year —Evidence, whether 
admissible to prove what was meant. Protab 
Ghandra Saha v. Mohamed All Sarkar. 20 
Ind. Gas. 443 = 19 G L.J. 66 = 18 G.W.N, 592 = 
41 G. 342, See Final Part, 1913, Ool. 673. 

(63) Ss. 92, 99— Sale or mortgage — Extrinsic 
evidence to show real nature of transaction 
— Real nature of transactifn how to be 
ascertained —Fraud — Publ ic policy — Oudh 
Laws Act (XV III of 1876). 8. 10 -Pre- 
emption -- Sale clothed as mortgage— Pre- 
emptnr can show it to be sale — Contract Act, 
8. 23 — Barred-debt —Consideration —Mar- 
ket value— Previous sales, value of. 

Extrinsic evidence is admissible to show the 
real nature of a transaction, both as against 
and as in favour of persons other than parties 
to the dooument evidencing the transaction, 
irrespective of the form in which the transaotion 
may be clothed. 

Frtud is not cipable of being established by 
positive and express proof. Therefore, the Courts 
should not insist upon dlrecb proof in every 
case. 

Where an attempt has been made to disguise 
the real nature of a transaction under a mask, 
it cannot bo asoortaiiiod only by reference to 
the docunitiUM by which that transaction is 
evidenced. Along with the terms and condi- 
tions contained in the document, the Court 
should elamine tlr) surrounding ciroumstances 
and the previous and subsequent conduct of the 
parties. 

The stringency of the term -4 of a dooument is 
by no means a certain test of the real nature of 
a traQsactk)Q. 

Where property is transferred with Sll the 
inbidents which a sale ordinarily carries, the 
mere fact that the transfer masquerades under 
the cloak of a mortgage to defeat pre-emption 
will not prevent a pre-emplor from claiming 
pre-emption, if he can show that a sale was 


Evidence Kqk—lContinmd)^ 

A device is something different from a mask. 
It would be contrary to public policy to allow 
a mask to oonooal or shroud the real nature of 
a transaotioQ, or2io permit a partjrto hoodwink 
the public and defraud the Court by putting on 
a faille disguise, 

The essential feature of ^ sale is the transfer 
of owpershij} of the property sold from the 
vendor to the purchaser, and where an actual 
sale has taken place, the mere faot that it is 
not in the form prescribed by 8. 64 of the 
Transfer of Property Act does not affeot the 
right of pre-emption. In otlier words, a pre- 
empt or can show that a transaotion yhioh 
purported to be a mortgage was really a sale. . 

A property was mortlgaged with possession for 
Rs. 5,594 for a period of forty years. Out of 
the mortgage debt, Rs. 2,054 were payable by 
the mortgagor personally with interest at 13 
I annas 4 pics per cent per mensem compound- 
' able annually, that is, Rs. 98.279-6-9 aRior 40 
years ; while the market value of the property 
did not exceed Rs. 4,400 on the date of the 
mortgage. The mortgagee was authorized to 
out trees and groves from the property and to 
appropriate the value of the same without 
setting it off towards the principal money.^ 
He was also empowered to make any improve- 
ments he liked (Ai the mortgaged property and 
to claim the costs of the same with interest 
thereon at the stipulated rate by way of an 
additional charge. The mortgagor further 
bound himself not to redeem the property except 
from his own pocket and personal resources. 
All kinds of village dues ^ere given to the 
mortgagee without any oorresponding benefit to 
the mortgagor : , 

Held, that all tbe^e facts afforded sufficient 
indication thatanout-and-outsale was intended. 

A barred debt is a goii consideration fora 
sale. 

The sales of property effected iu a certain 
year do not afford sufficient indication of what 
would be the market-value of other property in 
the same village some yeirs later. Baldeo 
Singh V. Puttu Lai, 21 Ind. Cas. 69. 

PlGQOTT, J.C,,and KANHAIYA LAri, A.J.C, 

(64) 8. 93, ill. (6). Bee No. 62. supra. 

(65) 8. 99. See No. 63, supra. 

(66) Ss. 107, 108— Person leaving village and 
unheard of for 7 years— Presumption of hii\ 
having been alive — Whether arises — ^Question 
of fact — Person having no title — Whether cati 
tack on possession of another. Bana Yeeramma 
Y. Guogala Ghinna Reddy, 23 M.L.J. 443 = 37 
M. 440. See Final Part, 1912, Col. 543. 

(67) 8, 1(&. See No. 66. supra. 

(67 a} S. 110 — Scope — Whether oontrolled by 
S 9, Specific Relief Act. See SPBOIFIO 
Relief act, No. 8 (a), 10 N.L.R. 188. 

(68) 8. 112 — Illegitimacy— Litigation for 
custody of wife —No proof against legitimacy 
— Non access to be conclusively shown to 
establish illegitimicy. 
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Evidence 

A*wa3 the married wife of S. In April 1897, 
S brought a ociminal complaint under S. 498, 
Penal Oode, against one J. The complaint was 
dismissed under S. 203, Orink Pro. Oode, on 
17th April 1897. Oa 15bh Jaly 1397. 8 
J^rought a suit against J and obtained a A ex- 
parte decree oh 15th January 1898, for custody 
of his wife A* Oa24lh May 1898, Agave birth 
to a child at her parent’s villagd and ’subse- 
quently returned to 8. and she and the child 
lived with 8 till his death. 

Held, that illegitimacy could not be positively 
inferred merely from the litigation above 
noticed. 

* In order to establish the illegitimacy of a 
person born during the dontinuanoe of a valid 
marriage between his mother and any man, it 
is necessary to show oonclusively that the 
parties to the marriage had no access to each 
other at any time when he oould have been be- 
gottetf. Dallpa V. Rala, 49 P.L B. 1914 » 22 
Ind. Gas. 409 = 137 P.W.B. 1914. 

Rattigan and Bbadon, jj. 

(69) S. Presumption as to exact time of 
conception-' Alienation by Hindu father — 

^ Son horn within 276 days — Son’s right to 
question alienation— Duty of purchaser. 

In this ease the alienation was made by the 
first defendant, the undivided father of the 2Dd 
defendant, 276 days before the birth of the 2od 
defendant. The 2nd defendant contended that 
the alienation was made after he was conceived 
and at a time when he had acquired an interest 
in the property, and that it was therefore not 
binding on him. 

Held that, under 8. 112, Evidence Act, the 
presumption is that a child born within 280 days 
, after possibility of access shall be deemed to be 
the legitimate child of the father. It is not 
that such a child was conceived 280 days before 
its birth. The 280 days ohosen in the section 
was no doubt the average period of gestation, 
but the medical authorities show that it is only 
an average and that the period is often longer 
.or shorter in individual cases. 

There is therefore no strong reason for raising 
a presumption that the particular child was 
conceived 276 days before his birth (a). 

The burden is on the 2nd defendant to prove 
that he was congeived before the date of the 
•alienatiqn in question. 

QittEyfi ; —Whether a purchaser for value is 
bound to enquire whether the wife of the seller 
is enciante. Sri Datla Yenkata Subba Raju- 
gam V. Gatham Yenkatrayudu, 27 M.L.J. 
680-16M.L.T. 608. * 

WaIiLIS, O. 0. J. and HANNAY, j. 

Be/erence (a) 8 M. 89, B. 

(70) 8. 114 — Oonflrn&tion of proprietary 

rights under a patta— Presumption as to oon- 
tinuanoe of possessiou of such rights. See 
Act V OF 1879 (BOMBAY LAND REVENUE 
Code). Ko. l, 7 S.L.R. 169. , 


Evidence Act —(Goncfttdsd). * 

(71) 8.114. See No. 19, sttpra. • 

(72) 8. 115— Alienation by childless proprie- 
tor —Reversioner attesting deed of exohange-— 
Estoppel. Sea ACT I OP 1900 (PUNJAB AtilB- 
NATION OP LAND), No. 1. 66 P.W.R. 1914. 

(73) S. 115. See HINDU LAW (ALIENATION), 
No. 9, 216 P.L.R. 1914. 

(74) 8. 115— Daughters taking estate of 
father uoder will from mother whether estop* 
ped from claiming as heirs. 8ee HINDU LAW 
(Pi-^TITION), No. 7, 16 M.L.T. 592. 

(75) S. 116— No estoppel against an Act cf 
Legislature. See BoM. ACT I OP 1880 (KHOTI 
SETTLEMENT). No. 1, 16 Bom. L.R. 686. 

(76) 8. 117 — Licensee of trade marks if may 
question title of the liconsor— Burden of proof 
of merger of good will. See TRADE MARKS, 
No. 1, 19 O.W.N. 1. 

(77) 8. 144. See No. 26, supra, 

(78) 8. 146. See No.^^22, supra, 

(79) Ss, 145, 155— Witness when can be con- 
tradicted by his previous statement. Bee 
Takia, No. 1, 9 P.W.R. 1914. 

(80) 8. 155. See No. 79, supra, 

(81) S, 157 — Register of births and deaths 
kept by village Ghowhidar— Entries written 

to his dictation— Corroboration — Evidence, 

* 

Where an illiterate village Ohowkidar, whose 
duty it is to keep a register of births and deaths, 
deposes to tbe birth or death of a certain 
person, the entries in that register written up 
to his dictation under their proper date can be 
produced in corroboration of the Ohowkidar^S 
deposition as containing the record of a state- 
ment made by the witness referring to the same 
facts at or about tbe time when the facts took 
place. Baldei v. Abbey Ram, 12 A.L J. 945 = 
24 Ind. Gas. 540. 

PIGGOTT, J. 

Reference (a) 14 O.C. 68, Doubted, 

(82) 8. 157. See No. 26, supra, 

(83) 8. 159. See No. 26, supra, 

(84) 8. 165 — Examination of witness without 
notice to parties or pleaders— Legality. See 
Civ. Pro. code (1908), No, H7, 22 Ind. Cas. 
407. 

Exchange. 

Registration — Deed of exchange ( Tabadla 
Namah) of immoveable property df or more 
than Rs. 100 in value executed by a sonless 
land owner— Decree given thereon on the 
admission of his toidow — Right of his 
reversioners to object. 

Where a sonless landowner executed a deed 
of exchange of ancestral holding of the value of 
or more than Rs. 100 which was not registered, 
ai^d on his death a decree on its strength was 
passed on admission of the widow : 

Held, the reversioners of her husband oould 
challenge the decrees by a usual deolaratory 
suit. 
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Exchange— (Covfc^adei) . 

Heldf^BlsOf %h^t as the exchange was invalid 
for want of registration, the decree based there- 
on on the admission of the widow could not 
afieot the rights of the reversioners, whether the 
exchange was for necessity or not. Dalip 
BIhgh ¥, Munshl, 74 P.W.R. 1914 = 176 P D.R. 
1914 = 24 Ind. Gas. 894. 

JOHNSTONE, J. 

Execution. 

' (1) Document reciting that it was executed by 
thre,e persons — Actual execution by two aloiih — 
^lability of executants. See DOCUMENTS, 
No. 1, 16 M.L.T. 102. 

(2) Pro-note alleged to have been executed by 
two persons, but found not to have been exe- 
cuted by one of them or with his consent — 
Admission of the other that both executed — 
Liability of person admitting. See PROMIS- 
SORY NOTE,- No. 9. 16 M.L.T. 185. 

Execution of Decree. * 

(1) Execution of joint and several decree 
Sale of portion of judgment debtor* s pro- 
perty — Sale statement, sale proclamation 
and sale certificate, not showing proportion- 
ate shares of judgment debtors — Auction- 
purchaser entitled to whole portion. 

In exeontion of their joint and several decree 
against the defendant and his co-sharers, the 
plaintijSs applied for sale of their joint property, 
only a portion of which was sanotionel for sale. 
Thepiaintida bought it. Subsequently, all the 
oo-sbarers but the defendant lotting tbeir shares 
in the property, the latter contended tbat> so 
far as he was concerned, the plaintiffs had only 
acquired under the sale his share out of that 
portion. But there was nothing in the sale 
statement or the sale proclamation or the sale 
oertidoate to show whether the property belong- 
ed to the defendant alone or to all the oo-sbarers 
jointly ; 

Held^ that the plaintiffs bad purchased the 
whole portion of the property and were enti- 
tled to make up that portion from the defend- 
ant’s share. Mahendva Nath Dat Singh v. 
Jadunath Singh, 21 Ind. Gas. 262, 

, Lindsay, j g. 

(2) Civ, Pro, Code {190^) —Execution pro- 
ceeding-0, XXIII, r. 1. cl. m-'Not 
aoplicable— Limitation Act (1908), S. 8 — 
AppUcable. 

O. XXIlI,r, 1, cl. (8), Giv. Pro. Gode (1908), 
does not apply to execution proceedings. 

8. 8 of the Limitation Act (1908) applies to 
execution proceedings, and the question will 
have to be*determined under the section when 
one of several persons entitled to exeouW a de- 
ocee *can give a valid discharge without the 
eonoorreooe of others. Palaniandi Filial v. 
Paiwthi Amniftl. (1914) M W.N. 159^15 U. 
Ii T. 100-99 lod. Oas 76. 

SADAKtVA ITER and SPEHCEB. 33. 

Beference 26 M. 431, Dise, 


Executloo 9f Decree— (Cohfinued). 

(3) Surety bond to produce judgment-debtor on 
werh*s notice or in default to pay certain 
swn— Application for execution dismissed 
for default f— Decree^holdef^s attempt to 
execute decree against surety — Liability of 
Surety — Civ. Pro. Code (1908), Ss, 65, 

146 (c). * * 

If a^bond for the production of a judgment- 
debtor is to 'apply not only to the particular 
proceedings in execution in which the security 
is given but to all future prooeedings. the bond 
must say so. 

• 

The conditions of a surety b'^nd were that 
on receiving a week’s notice the surety would 
produce the judgment-debtor in Gourt and ia 
default would pay a sum of money ; in the 
recitals at the commencement of the bond, 
particular reference made to the number of the 
execution case. The execution case having been 
dismissed for default of the decree holder the 
latter sought in a subsequent applicatil)n to 
execute the decree against the surety. 

Held, that the bond was only in force during 
the pendency of the application for execution 
during the course of which it was executed and 
that the liability did not continue to exist after 
the decree-holder’s application for execution^ 
had been dismisi|pd Nirus Narayan v. Pearl 
Dai Debi. 21 Ind. Gas. 612. 

Richardson and Nbwbould, jj. 

Rtjerence:—li G, 767, F, 

(4) Civ. Pro. Code — Execution application — 
Non-compliance with formalities — A one 
the less in accordance with law to save limi- 
tation— Power of attorney to execute decrees 
and collect outstandings— Pdwer to collect 
decree debts and file execution applications 
therefor. 

A power of attorney to execute decrees and 
oollect outstandings gives also power to oollect 
decree debts, 

Non-oomplianoe with certain formalities re- 
garding execution application might disable the 
petitioner from sucoesstully carrying on exocu- 
tion through the agency of that petition But 
it would none the less be an application pre- 
sented in acoordanoe with law to save limita- 
tion. K. R. Srinivasa Iyengar v. Tirumalal 
Chetty, (1914) M.W.N. 372 = 16 M.L.T. 337 « 

23 Ind. Gas. 99. 

Bbshagiri Iyer, j. 

(b) Execution— Mortgage decree — Death of 
the judgment debtor — Decree holder aware 
of the death - Omission' to bring on record 
his legal representatives— Sale— ‘Purchase 
of property by decree holder— Sale a nullity 
— Application to set aside sale— Limitation 
Act (1908), Art. 166. 

Where the holder of a mortgage-decree who 
had notice of the death of the judgment-debtor 
got the mortgaged properties sold in execution 
of his decree without bringing on record the 
legal representatives of the deceased judgment- 
debtor, and pqrohased the properties himsell : 
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Bxecation of DoeV 6 O-'(Con^itiU 0 d]^. 

Held, that the omission to bring the leg**! 
representative on record was not a mere 
irregularity and that it rend^r^d the sale a 
nullity as aghinet suoh legaj representative 
(a). 

a 

• If suoh a sale is a ability, then ao applica- 
tion by the legal representative to set aside tbe 
sale is not governed by the thirty ^aya* wle of 
limitation, fiamandan Karkat Edathil Rayar* 
appan Nambiar v. Malikandi Akith Nayan, 
26 M.L.J. 267-23 Ind. Cas. 251, 

SANKARAN NAIR and AYLING, JJ. 

References (a) 22 M. 119 ; 15 M. 399 ; 6 

M. lf}0, F , ; 25 B. 337, D, 

• 

(6) Order by first Court upon defendant to 
pay Tfwney to plaintiff within fixed time— 
Expiry of time in consequence of appeal— 
Dismissal of appeal— Aamission of appeal 
to Privy Council — Stay of execution refus- 
ed by Appeal Gourt—Aiiplication by plait. t- 
iff to primary Court for order upon defend- 
ant to pay money t if in order. 

In a decree passed by a single Judge sitting 
on tbe Original Side, a fortnight from tbe 
date of the oompletion of the decree was dxod 
•within which the defendant was to pay certain 
sums of money to the plaiutifif, but in conse- 
quence of an appeal and of the order of the 
Appeal Court for a stay of execution, that time 
went by and no date was substituted for it. 
The appeal was dismissed and an appeal to Eiis 
Majesty in Council was admitted, but an 
application by tbe defendant for a stay of 
execution was refused by the Appeal Court. 
The plaintiff then asked the primary Court, to 
hx a day within which the defendant should be 
ordered to pay the sums of money into tbe 
Court. 

Held, that it was a proceeding in execution 
and the application was, therefore, properly 
made to the Court of first instance and not to 
the Appeal Court ; and that the Court should 
fix a diy within whiol) the defendant was to 
pay before the execution was issued. Hashim 
Ebrahim Saleji v. Ahmed MasaJ! Saleji, 22 
Ind. Cas. 368. 

OHITTY, J. 

(7; Sale — Confirmation of sale — Appeal by 
judgment debtor-^Compromise in appeal— 
Promise to pay decretal amount in instal- 
• mentis or in default sale to be confirm^'d — 
Default by judgment- debtor — Confirmation 
of sale when to be considered to take place 
— Application for delivery of possession — 
Limitation— Limitation Act (190S), Sch. I, 
Art Appeal— Civ. Pro. Code (1908), 

8. 47. 

An execution sale was confirmed in April 
1908. Tbe judgment-debtor appealed and the 
appeal was compromised* on these t4f ms ; tbe 
judgment-debtor was to pay the agreed decretal 
amount in certain instalments, the first being 
payable in June 1910, and if the judgment 
debtor paid the whole amount du^e in time, the 


Execatlon of Uteve^^iOontimed). 

sale was to be set aside, but if he failed in any 
instalment the sale was to stand good. He 
paid nothing, and in July 1912 after prelimi- 
nary proceedings which took about a year and 
a half, the decree-holder applied for delivery of 
possession. Tbe judgm6nt-debtor;objeoted that 
the application was barred by Art. 180 of tbe 
Limitation Act, being presented more than 
three years alter the date of the confirmation 
of tbe sale. Tb4 objection was overruled by 
the Court below and the judgment -debtor 
appealed to tbe High Court. 

Held, (1) that the appeal lay (a). 

(2) That, by the compromise on appeali it 
was agreed between the parties that on a oertain 
oontibgenoy the sale should be set aside ; that 
that agreement bad the effect of suspending the 
confirmation of the sale which did not become 
absolute until June 1910 when tfie judgmenb- 
debtor first defaulted, and that, therefore, the 
application for delivery of possession was not 
barred. Janak Prosad’Y. Net Ram, 22 Ind, 
Cas. 497. 

COXB and CHATTBRJEE, JJ. 

References: — 20 Ind. Cas 874'* 18 O.W. 
N 27, F. 

(8) Decree, execution of — Limitation— Step- 
in- at d of execution— Ac ompanying serving 
peon to identify judgment debtor — Ex- 
parte order that execution fiot barred— No 
notice to judgment-dt-btor— No adjudication 
— Judgment-debtor, if estopped in pleading 
bar of Limvaiio7i--Limitation Avt (1908), 
Aft. 182, els, (6) and t6) — Civ. Pro. Code 
(1882), S. 2AS— Notice, date of — Time, 
running of. 

The mere fact that the decreo-bolder went 
along with the serving peon to identify the 
judgmont-debtor is not of itself a step in-aid of 
execution. 

Toe limitation commences to run from the 
date when the notice under 8. 248 of tbe Code 
of Civil Procedure of 1882 ^corresponding to 
O. XXI, r, 22. of the Code of 1908) was direct- 
ed to be issued. 

An ex parte order passed without giving 
notice to tbe judgment-debtor lo the effect 
that the execution of ihe decree was not barred, 
will not estop tbe judgment-debtor from 
raising ibc bar of limitation in a subsequent 
application for execution. Jugal Kishore v. 
Chintamani, 20 C.L.J. 15 = 18 C.W.N. 1288 = 
24 Ind. Cas. 80. * 

Fletcher and Richardson, jj. 

(9) Application by decree- holder for continu- 
ance of sale to secure more bidders — 
Whether a step-in-aid of execution — Art, 
182, Limitation Act {\90S}— Construction, 

An application by the decree -bolder U/t the 
continuance of the sale in order to secure tbe 
at^ ndance of more bidders is a step^in-aid of 
execution (a). 

Tbe Cour s have always placed a wide in- 
struction on the words 'step-in-aid pl^xe^tion’ 
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Bzeoutloii df Btcrt^-^Wontinved), 

in Art^ 182. Limitation Act. Desireddy 
YellaraandAr v. BItakolll Chinna Piichayya, 
16M.L.T. 103. 

Oldfield and napieb. jj. 

Reference : — {a) 30 C. 761. R, 

(10) Execution— Declaratory decree— Award 
^ing rate vf maintenance — Decree in termss 
of— Failure to p^y— Relief not available by 
process of execution — Declaratory decrees 
and executory decrees— Difference between. 

Where an award declared that the plaintiff 
should gefc a monthly allowance of Bs. 12 lor 
her maintenance out of the rents of two houses 
which were to be managed by her two sons, and 
also that the sons were to pay from their own 
property, if the rent was not sufficient for the 
maintenance, and where the plaintiff applied 
to the Court for execution asking that her two 
sons should be ordered to pay the arrears of 
maintenance, * 

Held, that the decree in terms of the award 
was only declaratory land not executory and 
that she could not obtain relief by process of 
execution. 

The term ' declaratory decree ’ covers not 
only declaratory decrees properly so called , but 
also those which in effect create gew rights and 
obligations, e y., those which embody a family 
arrangement oi an agreement between tenants 
in>common and joint tenants as to the enjoy- 
ment of property ; hut, in every case the work 
of the Court is executed on the pronouncement 
of the decree, and no order is issued which the 
Court contemplates enforcing by execution. In 
an executory decree, there is a definite order to 
a definite person to do or refrain from doing a 
definite thing. The order may be one that is 
to be carried into effect either forthwith or at a 
given future date, or it may be conditioned on 
the happening of a certain event, but in every 
case there is a definite order which the judgment- 
oieditor can take to the execution department 
and call on the administrative officers to enforce 
it by execution. Lallbai v. Yaiiram, 7 S.L. 
R. 192 » 24 Ind. Cas. 861. 

Hayward, j o., and Crouch, a.j.o. 

(11) Execution of decree — Application, suspen 
sion or postponement of, by an order — 
Application for continuation of suspended 
proceeding— Execution proceeding struck off 
by an order, effect of. 

An application which is in substance an ap- 
plication made with the object of moving the 
Court in the matter of a former application 
which ha^ been postponed, suspended or other- 
wise stayed by reason of some ordej, is an 
application to continue the suspended proceed- 
ing from the point where it was stayed and 
may be made at any time within three years, 
from the date when the right to apply accrued, 
that is, when the order for postponement, sus- 
pension or stay was withdrawn or became in- 
opecatiyaiiihren though the execution prooeeding 


Execution ci^ Deepee--(Con(i9ttia(i)i 

may have been struck off by that order, 
Girdharl Lai Y, Damodar Dan. 17 0.0. 169. 
Pandit Kanhaiya Lal, a.j.o. 

References : — 27 A. 334; 31 M. 71; 36 M. 558; 

8 0,;^.N. 382. B. 

(12) Execution of decree— Deche, application 
of, to description of * property— Conflicting 
descripttons of the same property, grounds 
for selection out of. 

Where a decree describes the morfcgaged pro- 
perty in more ways than ona^ and one descrip- 
tion applies to one set of existing facts and 
another to another set of existing facta, tha duty 
of the Court executing the decree is to ascertain, 
by a reference to the record or other evidence, to 
which description the decree was intended to 
apply. 

When two descriptions of the same subject- 
matter conflict with each other or wh^e two 
parts of the same dgsoription are in confiict, 
that which is more certain, stable, and the 
least likely to have been mistaken or inserted 
inadvertently, must prevail if it sufficiently 
identifies the subject matter. Gauga Prasad 
Y. Sabhag Chand. 17 0.0. 266. 

Pandit Kanhaiya lal and Kendall,* 

A.J.CS. r 

llS) Execution — Application by subsequent 
transferee of decree — Objection by judgment- 
debtor— Court's duty to inquire. 

Where a subsequent transferee of a decree 
applies for the exeoution of the decree, and the 
judgment' debtor contends that the transfer is 
fraudulent, that the prior trans^pree owes him 
a sum of money and that the subsequent trans- 
feree took the assignment with the notice of his 
claim, the Court should inquire into the con* ^ 
tentions and find upon them and should not * 
summarily refuse to recognise the assign- 
ment. Kothandapani Naidu y. Kuppasavmy 
Nalcker, 23 Ind. Cas. 951. 

8ANKABAN NAIR^nd AYLING, JJ. 

(14) Decree, execution of— Civ, Pro, Code 
(1908). 8, 47, 0, XXI, r, 60— Relating to 
execution of decree — Legal representative — 
Objection to attachment— Property , if assets 
in the hands of legal representative. 

An objection, taken by a person who has 
become the representative of the judgment- 
debtor|in the oourselof the execution of a deoreCn, 
to the effect that the property attached in 
satisfaction thereof is his own property and not 
held by him as such representative, is a matter 
cognizable only under B. 47 of the Code, as the 
question arises whether such property is assets 
in the han&s of the representative and is liable 
to be seized in exeoution of the decree. AJo 
Keer y. Gorak Nath, 20 C.L. J. 481. 
MOOEBBJEE and BEAOHOBOFT, JJ. 

References 17 C. 711 (P.B.I, F. ; 89 0. 298 
(F.B.), Expl, 

(15) Decree— Execution— Payment ordered to 
be made^within six months— Confirmation 
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Execution of Decvee— (Con^inttci)« 

of decree by appeal Oourt'^Payment can 
he made within six months of the date of 
the appellate decree. 

A lower Court of appeal direoled the plaintiff 
to pay a sum of money to defendants withii^six 
thonths of the date of its decree, and that, if he 
failed to do so, he should forfeit his right to 
recover possession of the land in diipute. »This 
decree was confirmed by the High Court on 
appeal. The plaintiff made the payment within 
six months from the date of the High Court 
decree, though the period of six months from 
the first decree had elapsed. The lower Court 
held that the payment not having been made 
within six months from the decree of the lower 
Court of appeal, the plaintiff had forfeited his 
right to recover possession of the land. The 
plaintiff having appealed : 

Heldt that the plaintiff had complied with 
the terms of the decree inasmuch as he had 
made 'the payment within six months of the 
date of the High Court dedree, which confirmed 
the first decree. Satvaji Balajirao Deshmukh 
Y. Sakharlal Atmaramshet, 16 iBom.L.B. 
778. 

SCOTT, C.J., and HAYWARD, J. 

(16) Execution of decree^ proceedings 
Judicial proceedings — Jur^diciion of Court 
— Grim. Pro. Code, 8. 476. 

Proceedings in execution of decree are * Judi- 
cial proceedings ’ and therefore a Court has 
jurisdiction to pass an order under 8. 476, 
Crim. Pro. Code, with reference to matters 
which have come to its knowledge in execution 
proceedings. Shahamat Khan v. Gulab Khan, 
17 0.0 . 309. ‘ 

Kendall, j.c. 

• Eeference: — 87 C. 642, 2? , 

(17) Decree, execution of — Decree, validity of, 
if can he questioned in execution proceed^ 
ings — Principle — Execution, stay of — 
Interlocutory order — Civ, Pro. Code (1908), 
8, 47. 

' It is not open to a party, in proceedings in 
execution of a decree, to challenge the validity 
of the decree. A decree, even though it is not 
according to law, is binding and conclusive 
between the parties till it has been set aside in 
appropriate proceedin'ks (a). 

• When a Court has refused to stay execution 
of a decree on application made on the ground 
that, as a proceeding to test the validity of the 
decree is stilt pending, no execution should be 
allowed till its determination, the order is of 
an interlocutory character and does not involve 
directly or indirectly an adjudicftition of the 
rights and liabilities of the parties (5). Rama 
Prosad Roy Chowdhury v. [Anukul Chandra 
Roy Chowdhury, 20 C.p.J. 512. 

, MUKBRJEE and BEACHCROFT, JJ. 

References :--(a) 23 I. A. 36 = 19 M. 249, R, ; 
27 I. A. 110 = 27 0. 951 (967) ; 8 A. 377 ; 11 A. 
314. Dies, (b) 21 G. 473 ; 24 M. 359 ; 14 O.L. J. 
489, R, 


Execution of Deeree— (Conftnt4£ti). 

(18) Privy Council decree-^Execution-^Juris^ 
diction of First Court distributed amongt 
three Courts ^Execution of appellate decree* 

Where the Godavari District Court had juris- 
diction at the institution of a suit, and when 
the appeal was decided that Court ceased to 
have jurisdiction and the jurisdiction was 
distributed between three other Courts, AsZdthat 
any one of the new Courts has jurisdiction to 
execute the decree. The principle applying to 
pending execution proceedings laid down in 
(1914) M. W. N. 205 is applicable also to exe- 
cution proceedings at their institution. Sri 
Rajah Parthasaradhi Appa Rao Bahadur, 
Zemindar y. Sri Rajah Maka Venkatadri 
Appa Rao Bahadur, Zemindar, (1914) M. W. 
N. 896. 

Oldfield and Tyabji, jj. 

(18-a) Execution of decree, questions relating 
tO’—Civ. Pro. Code, S. 47 — Civ. Pro* 
Code, O. XXI, r. 63, sub-rule (3), appli- 
cability of--Decree, objection to attachment 
of, in execution. 

The appellant obtained a decree against two 
persons IH and AH. IH and AH along with 
two other persons held a decree against 
MM and MZ. The appellant applied for execu- 
tion of his deepree by attachment of the interest 
of IH and AH in the decree which t|iey along 
with two other persons held agfpinst MM and 
MZ. This application was refused. 

Held, that MM and MZ being no parties to 
the appellant’s decree, the questions arising 
between them and the appellant could not be 
taken as questions relating to the execution of 
the decree held by the appellant. The order 
refusing the application did not therefore fall 
under 8. 47, Civ. Pro. Code, and was not 
appealable. 

Held further, that the provisions of O. XXI, 
r. 53, .sub-rule (3), refer to the stage at whioh 
execution of the attached decree is being sought, 
and not to a case where the applioation for 
attachment of the decree has been disallowed. 
Piare Lai y. Mohammad Mahmud, 17 0.0« 
374. 

Lindsay, j.c. 

(19) Execution — Declaratory decree — Decision 
as to executability of — Whether decree — Appeal- 
ability^First order deciding extcutability — 
Appeal against, in time — Subsequmt ofder 
appointing commissioner to carry out former 
order — No appeal — Effect. Lakshmi y. 
Marudevi, lOM.L.T. 437 = 21M.L.J. 1063 = 37 
M. 29. See Final Part, 1911, Col. 503. 

(20) Decree transferred to another Court for 
exeew^on — Jurisdiction to execute the decree — 
Concurrent or simultaneous execution when may 

allowed — Limitation — 8. 89, Civ, Pro. Code 

(T908). Maharajah of Bobbili v. Sree Raja 
Narasaraju Peda Boliar Sinhulu Bahadur 
Garu, 12 M.L.T. 119 = (1912) M.W:N. 721 = 28 
M.L.J. 236 = 15 Ind. Gas. 738 = 37 -M. 231. See 
Pinal Part, 1912, Col. 651. 


37 
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Sxecatioo of U^ecnt-^iContinued). 

(21) Execution of decree— Sale^Non^service 
of notice on judgment-dehtor—Oiv. Pro. Code 
(Act XIV 0 / 1882>. 8. 2iS--Sale bad. Sham 
Sandar Singh v. Jhumat Shah, 11 lad. Oas. 
893*20 O.L.J. 337. See Pinal Part, 1912, 
Col. 552, 

(22) Limitation— Execution of decree — Mort- 

gage decree — Attachment of properties other 
than those mortgaged— Amendment of petition 
— Application for improper relief judicata 

—Notice to judg^nent-debtor— Limitation Act 
(1908), Art. 1Q2— In accordance with law— Step- 
in aid of execution. T. Yaradiah V. Kamara 
Yenkata Perumal. 14 M.L.T. 530=21 Ind. 
Cas. 782 = 26 M.LJ. 83 = (1914) M.W.N. 167. 
Bee Pinal Part. 1913. Ool. 577. 

(23) Transferee— Decree-holder— Petition for 

recognition alone — Incompetent — Leave to 
amend. Alagappa Chetty y. Ramasawmi 
Chetty. (1913) M.W.N. 1003 = 14 M.L.T. 613 
= 21 Ind. Cas. 609. Sea Pinal Part, 1913, 
Col. 578, • 

(24) Execution— Application for— Order with- 
out notice to judgment-debtor — Direction to 
reduce amount claimed to he due under decree — 
Adjudication that method of calculation was 
wrong — No appeal— Binding character of order, 
Yyapari Konndan v. A. G. Chidambapa 
Mudaliar, 24 M.L.J. 26=18 Ind. Cas. 607 = 37 
M. 314. See Pinal Pact, 1913, Col. 582. 

(25) Decrees execution of — Decree against 
alleged adopted minor son — Adoption proved 
invalid— Guardian-ad-litem real representative 
— Guardian-ad-litem, if can he proceeded 
against. Ashi Bhusan Daa v. Pelapam Handal, 
18C.L.J. 362 = 18 C.W.N. 173 = 21 Ind. Cas. 
519. See Pinal Part, 1913, Col. 585. 

(26) Joint family consisting father and five 
sons— Decree obtained by father — Eldest son's 
right to execute the decree as managing member 
after father's death— Security when to be de- 
manded from him — Payment to junior sons — 
Validity — 0. XXI, r. 2, Civ. Pro. Code — 
Applicability to payments in kind. Kpistna 
Hande v. Padmanabha Hande, 14 M.L.T. 
238 = (1913) M.W.N. 802 = 25 M.L.J. 442 = 21 
Ind. Cas. 177. See Pinal Part, 1913, Ool. 688. 

(27) Execution of decree — Limitation— Execu- 

tion by sale of land suspended by injunction 
obtained by judgment-debtor — Dissolution of 
injunction — Second application by decree- 
holder for attachment of moveables— Applica- 
tion dismissed for default— Third application 
for sale of identical land as in first application 
— Continuation of first application — Bengal 
Tenancy Act (VIII of 1885), Sch, III, Art, 6. 
Tilakdharl Lai y. Bikram Singh, 20 Ind. Cas. 
244 = 18 C.W.N. 539. See Pinal Part. 1913, 
Ool. 569. « 

(2Bf Execution of decree — Default— Dismissal 
of execution proceeding— Previous attachment 
whether subsists. Krishna Subhudhi v, Janafti 
Ram, 20 Ind. Oas. 149 = 19 O.L.J. 248. See 
Pinal Part, 1913. Col. 689. 

(29) EWiition of decree— Payment out of 
Oourt^Smt to declare that the decree cmnot be 


Exeontion of DBCttB—ifimtimed). 

executed— When cause of action arises— Lmita- 
tion—Arts. 97 and 116 of Act IX of 1908. Mt. 
Jamna y. Bell Ram. 190 P.W.B. 1913 = 330 
P.L.B. 1913=^1 Ind. Cas. 667. See Pinal 
Parji, 1913, Ool. 689. 

(30) Property in the hands ofUhe manager of 
ward's estate whether attkobable. Bee ACT IX 
OF 1579 (BENOAL COURT OF WARDS), No. 1, 
19 O.L.J. 406. 

(81) Decree inoapable of execution — Amend- 
ment of decree — Limitation for execution— 
Time if runs from date of amendment. See 
Act VIII OP 1885 (Bengal Tenancy), 
No. 103. 18 C.W.N. 266. 

(32) Property attached by Court of Wards in 
— Whether property of the ward — Certain per- 
sons objecting to the attachment and suing for 
declaration of their right* Whether notioe neces- 
sary before suit. See ACT III OF 189^ (U.P. 
COURT OP Wards), ^N o. 2, 12 A.L.J, 486. 

(33) Execution proceedings — Second appeal — 
Party not allowed in second appeal to contest 
order setting off decree — Practice. See APPEAL 
(SECOND APPEAL), No. 9, 23 Ind. Gas. 923. 

(34) Oral agreement between deoree-holdef 
and judgmant-d^btor to give time to judgment- 
debtor — Admissibility of oral evidence to prove 
the agreement. See GlV, PRO. CODE (1882), 
No. 24, 24 Ind. Cas. 391. 

(35) Money paid into Court by judgment- 
debtor on application for execution — Whether 
‘ realized ’ in execution. See CiV. PRO. CODE 
(1882), No. 36, (1914) M.W.N. 309. 

(36) Deorce against Hindu daifghter — Direc- 
tion that decretal amount be recovered from 
estate of father — Decree whether personal or 
effectual against reversion. Bee CiV, PRO. * 
Code (1882), No. 54, 22 Ind. Cas. 240. 

(37) Question whether a compromise decree 
is against 3. 375, Civ. Pro. Code, and is erro- 
neous, to be raised in appeal and not in execu- 
tion — Decree passed without jurisdiction — 
Question not to be raised in execution proceed- 
ings. Bee Civ. PRO. CODE (1882), No, 50, 
15 M.L.T. 415. 

(38) Sale in— Sale subject to mortgage lien— 
Mortgagee suing on movtgage — Defence that 
mortgage was fraudulent — Limitation. See 
Civ. PRO. Code (1882), No. 32, 16 Bojn. L.R.« 
648. 

(39) Sale of speoified undivided share in a 
house in execution of a decree — Effective pos- 
session how to be given. See GIV. PRO. CODE 
(1908), No. «26. 12 A.L.J. 269. 

(40) Certificate of payment how to be made 
—Decree-holder certifying part payment in an 
unusual place in the application for execution 
—Effect. Bee CiV. PRO. CODE (1908). No. 808, 
12 A.L.J. 387. 

(41) Sale without attachment— Irregularity. 
See CiV. PRO. .CODE (1908), No, 858, 21 Ind. 
Oas. 46, 
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Execution of DeerAe— (Conlinuetf); 

<• 

(42) Pre-emption decree— Non-payment of 
purohase-mooey within time whether relates to 
execution. See OlV. Pro. Code (1908), No. 6, 
81 Ind. Oas. 193. 

(43) Decree erroneous— Duty of executing 
Court. See ClV. PRO. CODE (1908), No. 71. 
(1914) M.W.N. 152. ^ 

(44) Effect of sale made after 3tay order by 
High Court— High Court order— Date of taking 
effect. See CiV. PRO. CODE (1908). No. 351, 
(1914) M.W.N. 46. 

(45) Executing Court— Jurisdiction of Court 
passing the decree cannot be questioned in 
execution. See CiV. PRO. CODE (1908), 
No. 316, 16 Bom. L.R. 30. 

(46) Decree for possession on condition of 
paying an amoijnt of money — Extension of 
time for payment — Objections of judgment- 
debtor disallowed— Appeal. See CiV, PRO. 
CODB'*(1908). No. 90, 12 A.LJ. 12. 

(47) Order of Privy Council — High Court 
transmitting it to original Court for execution 
— Original Court’s power to permit transferee 
decree-holder to execute it. Sea CiV. PRO, 
Code (1908), No. 65, 15M L.T. 143. 

(48) Fraudulent execution— Suit for damages 
— Maintainability— Measure of damages. See 
ClV. PRO. Code (1908), No. 70. (1914) M.W. 
N, 174. 

(49) Rateable distribution— Summary en- 
quiry as to whether decree fraudulent — Power 
of Court. See CiV. PRO. CODE (1908), No. 117, 
22 Ind. Gas. 407. 

(50) Decree passed and attachment ordered 
by one Cotfrb — Jurisdiction transferred to 
another Court- No formal order of transfer to 
latter Court — Bight of latter to continue eze- 
outioQ proceedings — Applicability of 0. IX, 
r. 13, Civ. Pro. Code, to order in execution. 
Bee Civ. PRO. CODE (1908), No. 66. 26 
M.L.J. 189. 

(51) Applioations for execution after new 
Code came into operatfon — Bar of fresh appli- 
cation for execution after 12 years from date 
of decree— Applioations for execution after 12 
years in continuation of previous execution 
within that time, whether barred— Theory of 
continuation— Interruption by oircumstanoes 
beyond decree-holderjs control. See Civ. PRO. 
Code (1908), No. 91, 21 Ind. Cas. 923, 

(52) .Assignee of dooree applying for execu- 
tion — Notice to judgment-dobtor—No objec- 
tion by judgment-debtor— Subsequent applica- 
tion for execution — Judgment-debtor, not 
entitled to object to execution. See CiV. Pro. 
CODE (1908), No. 317, 12 A.L.J. 206, 

(53) Adjustment out of Court not certified— 
Failure of judgment-debtor to apply within 
time— Remedy by regular suit. Bee CiV. PRO* 
CODE (1908), No. 82, *U.B.R. (1918), 4 Qc,, 
p. 191. 

(54) Razinamah— Decree in term thereof— 
Validity of terms not impeachable in execution 

S ooeddings. See OlV. PROt^ CODE (1908), 
0. 886> 16 M.L.T. 208. 


Execution of Decree— (Con^tn^ed). 

(55) Transfer of decree for oxeoiftion to 
another district— Sending decree direct to Sub- 
ordinate Court in that district instead of 
through proper channel- Dismissal of petition 
by the Subordinate Court whether legal. Bee 
Civ. Pro. CODE (1908), No. 315, 22 Ind. Oas. 
682. 

(56) Uncertified payment or adjustment— 
cannot operate to prolong the limitation appli- 
cable for exetiution— Decree-holder’s right to 
certify payment made out of Court after decree 
is Tiime-barred. See CiV, PRO. CODE (1908), 
No. 311, 12 A.L.J. 825. 

(57) Decree passed by Sub- Judge — Addition of 
Court of Wards as party after decree— Execu- 
tion proceediags can be entertained by the Sub- 
Judge. See Civ. Pro, CODE (1908), No. 64, 
16 Bom L.R. 527. 

(58) Limitation for execution— Certificate of 
part-payments— Separate petition other than 
application for execution if necessary— Limi- 
tation within which decree-holder must certify. 
See CiV. PRO. CODE (1908), No. 303, 20 C.L,# 
J, 131. 

(59) Execution proceedings transferred to the 
Collector — Sale of property and purchaser put 
in possession — Dispossession of third party— 
Third party applying to Court to be restored to 
possession— Jurisdiction of Court. See CiV, 
Pro. code (1908), No, 367, l^Bom, L.R. 637. 

(60) Decree against wrong representative — 
Execution — Property recovered- Rightful re- 
presentative substituted — Property restored to 
person who had been in possession — Order not 
appealable. See GlV. PRO. CODE (1908). 
No. 375. 222 P.L.R. 1914. 

(61) Court when should refuse to release judg- 
ment-debtor. See CIV. Pro. Code (1908), 
No. 328, 7 Bur. L.T. 242. 

(62) Execution started against deooased judg- 
ment-debtor — Sale if may be set aside — 
Purchaser of occupancy holding if may apply— 
Limitation — Fraud — Abuse of processes of Court 
— O^ws. See CiV, PRO. CODE (1908), No. 78, 
18 O.W.N. 1266. 

(63) Obstruction to execution— Suit to remoyia 
obstruction — Temporary injunction whether 
may be granted. See CiV. PRO. CODE (1908), 
No. 426, 16 Bom.L.R. 676, 

(64) Order cancelling order for delivery of 
possession — Question whether relateb to execu- 
tion— Appeal whether lies. See CiV. PRO. 
CODE (1908), No, 80, 20 C.L. J. 433. 

(65) Execution against endowed property—* 
Decree against shebait if binding against 
succeeding shebait — Death of judfiment-debtor 
ponefing execution— Objection of suqpeeding 
shebait as private property— Applicability of 
3. 47, Civ. Pro. Code, See OlV. PRO. CODE 
(1908), No, 86, 20 G.L.J. 486. 

(66) Meaning of ’ date of decree sought to bi 

executed * In 8, 49, cl. (a)., Ci=^^Pro., Oqfifir* 
Application fdr execution to be (H 
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Execution of 9eoree^lContinued). 

peodiDgi* until validly disposed of — Interpreta- 
tion of decree — Bes juiicata. See OlV* PRO. 
CODE (1908), No. 93, 16 M.L.T. 399. 

(67) Foreign judgment— Decree of Cochin 
Court — Transfer to British Indian Court for 
execution-^Executing Court whether can ques- 
tion jurisdiction of foreign Court— Submission 
to jurisdiction when voluntary. See GiV. PRO. 
CODE (1908), No. 48, 27 M.L.J. 535, 

(68) Execution Court cannot go behind decree. 
Bee CIV. PRO. Code (1908), No. 296, 24 Ind. 
Gas. 206. 

(69) Uncertified payment whether can save 
limitation— Mere mention of payment whether 
amounts to certificate. See CiV. PRO. CODE 
(1903), No. 310, 24 Ind. Gas. 215. 

(70) Probate case — Decree that costs should 
come out of estate — Mode of execution, See 
Costs, No. 4, 24 ind. Gas. 214. 

(71) Execution procsadinga — Wrongful inter- 
vention— Loss by — Suit for damages— Main- 
tainability. See DAMAGES, No. 2, 7 8.L.R. 

i 104. 

(72) Suit for injunction and damages — 
Damages if oan be ordered to be asoertained in 
execution. See Damages, No. 4, 23 Ind. Gas. 
695. 

(73) Sequestration of property by attachment 
—Effect— Right of creditor— Personal liability 
of heir-at-law — Right of heirs to profits. See 
Debtor and Creditor, No. 3, 17 O.C. 207. 

(74) Joint family— Interest of a co-parcener 
attached in execution of decree against him — 
Death of judgment-debtor before order for sale 
—Effect on accrual of title by survivorship. 
Bee Hindu Law (Joint Family), No. 6, 16 
M.L.T. 123. 

(75) Decree against a non-resident foreigner 
—Execution — Voluntary submission to jurisdic- 
tion— Effect. See Jurisdiction (General), 
No. 1, 16 Bom. L.R. 620, 

(76) Application for execution — Law appli- 
cable— Whether right to apply for execution is 
iilhstantive right. See LIMITATION, No. 2, 
21 Ind. Cas. 113. 

v(77) Order of Privy Council dismissing 
appeal for want of prosecution — Such an order 
is not an affirmance of the decree appealed from 
— Decree nisi for sale — Application for order 
absolute for sale— Limitation. See LIMITA- 
TION ACT<1877), No. 29, 16 Bom. L.R. 395. 

(78) Amount wrongfully paid in execution — 
Bight to recover during subsistence of decree. 
Bee LIMITATION ACT (1908), No. 84, 88 P.L, 
R. 1914. 

(79) Application for — Suit against several 

defendants decreed against some and dismissed 
with costs apinst others— Appeal by former 
set— Applioation for execution against plaintiff 
by latter set made 3 jears aftefc original decree 
but within 3 years of disposal of appeal— Whe- 
ther applioatic^ barred . See LIMITATION AOT 
flBOS), 39 inA. Cas, 685. 


Execution ef Decree— (Oonfint^ed). 

c 

(80) Application for — Acknowledgment of 
liability in writing by one of several judgment- 
debtors — Whether gives fresh start against all. 
See LIMITATION ACT (1908), No. 44, 22 Ind. 
OaSj, 709. 

(81) Oral application for adjournment td 
enable decree-holder to produce encumbrance 
oertifi^jate — > Step in-aid of execution. See 
LIMITATION AOT (1908), No, 162, 26 M.L.J, 
433. 

(8 ) Application to set aside sale of plots not 
specified in the mortgage- deed — Limitation. 
See LIMITATION ACT (1908), No. 147, 17 0 C. 

94. 

(83) Application for execution against a per- 

son whose whereabouts are not known — 
Application for execution of joint decree made 
against any of the judgment debtors — Whether 
in accordance with law. See LIMITATION ACT 
(1903), No. 168, 12 A.L.J. 830. # 

(84) Deoreo attached in execution — Applica- 
tion for execution of attached decree— Step-in- 
aid of execution — Decree passed when Limita- 
tion Act (1877) was in force— Application 
governed by the new Act — Issue of notice to 
judgment-debtor. See LBIITATION ACT (1908),# 
No. 163, 12 A.L J. 1006. 

(85) No decred absolute passed — Execution 
ordered after notice to judgment-debtor — 
Failure to take objection as to absence of decree 
absolute — Effect — Judgment-debtor cannot 
raise the plea at a later stage. See MORTGAGE 
(General), No. lO, 26 M.L.J. 265. 

(86) Mortgage decree— Execution — Satisfac- 
tion of pact of decree, Bee MORTGAGE 
(General), No. 33, 23 Ind. Cas. '848. 

(87) Attachment of occupancy holding in 
execution of money decree — Burden on deccee- 
boldei to show transferability of holding. See 
OCCUPANCY, No. 6, 23 Ind, Gas. 939. 

(88) Vakil empowered to execute decree — 
Power to execute decree implies power to receive 
money outside Court, See PLEADER AND 
CLIENT, No. 1, (1914) M.W.N. 220. 

(89) Paper possession of ban jar land in — 
Whether sufficient possession — Limitation, 
See Res Judicata, No. 6, 19 P.W.R. 19 14. 

(90) Suit to set aside a decree and order for 
sale in execution thereof on the ground of fraud 
— Applicability of S. 244, Cfiv. Pro. Code (1882). 
See SHEBAIT, No. 2, 16 M.L.T. 210. 

(91) Execution— Money decree— Judgment- 
debtor’s interest in family property— Partly 
immoveable — Attachment amd sale of “half 
share out of whole estate ” — Void on ground of 
uncertainty— Jurisdiction of Small Cause Court. 
Bee SMALL CAUSE COURT, No. 1, 10 N.L.R. 
17. 

(92) Order in execution proceedings if may be 
revised. Bee Act XXXVII OF 1866 (SON- 
THAL Perganas), No. 2, 18 G.W.N. 662. 

(93) Withdrawal of application for execution 
with permission to bring fresh application—^' 
Not allowed. Bee ClV, PRO. CODE (1883)f 
No. 49, 12 A.L/J* 286* 
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Execatlon of Decree- (Conclz^ded).* 

(94) Efteot of attacbmeDt— Insolvency of judg- 
ment-debtor after attachment — Effect— Official 
Assignee how 4io be bound by execution pro- 
ceedings— Substitution of Official Assignee for 
judgment-debtor if necessary— Stay of execu- 
tion proceedings when judgment-debtor declared 
insolvent — Sale withtMit serving notice — Effect, 
Bee Insolvency, No. 4. isc.W.^l. 1058. 

Execution Sale. 

(1) Sale-certificate, if may be amended by in- 
serting property not included in the schedule 
of attached properties — Case^ if one of mis- 
d^cription and irregularity — Correct des- 

* cription in notification in Government 
gazette hut differing from that in schedule 
of attachment, effect of— 'Wrong property 
soldi proper remedy— Proof that other pro- 
perty intended to be sold, if relevant — 
CourVs aiUhority to sell, how limited. 

That which is sold in -<a judicial sale of im- 
moveable property in execution of a decree for 
money can be nothing but the property 
attached, and that property is conclusively 
described in and by the schedule to which the 
, attachment refers. 

Where an existing property is accurately 
described in the schedule, a ofertiffcate of sale 
cannot be issued in respect of a different pro- 
perty, treating the matter as a case of mis- 
description, and as such to be viewed as a mere 
irregularity. 

If by mistake thQ wrong property was attach- 
ed and an order made to sell it, the only course 
open to the decree-holders, on the discovery of 
the mistake, Was to commence proceedings over 
again. 

Documents in other judicial proceedings 
tending to show that a mistake had been made 
in drawing up the schedule and that some pro- 
perty other than that included in the schedule 
was intended to be inserted in it, were irrele- 
vant, ^ 

Although an advertisement in the Calcutta 
Gazette purporting to be a description of the 
attached property and correctly describing the 
other property was relevant, yet, since it differed 
from the description in the schedule, it could 
not be relied on to validate the sale of property 
which was not the property to which the 
attachment related. Raja Thakur Barmha 
•y. Jiban Ram Marwari, IS G.W.N. 

A.LJ, 166 = (1914) M.W.N. 118 = 26 ALL.J. 89 
= 16 M.L.T. 137 = 19 C.L.J. 181 = 21 Ind. Oas. 
936 = 16 Bom. L.R, 166=41 C.'690 (P.C.). 

LOUD MOULTON, SIR JOHN EDGE and 
Mb. Ameer ali. > 

(2) Realisation, date of— Confirmation of sale, 
date of -^Interest on decretal amount— Ap 
plication to set aside ^ale by another bidder 
Stay of proceeding— Sale confirmed. 

The appellant obtained a decree against the 
respondent for the sum of Bs, 6)900 odd with 
interest at 6 per cent, per annum until realisa- 
tion. In execution! the properties of the 


Execution Sale— (Confint^d). ' 

judgment-debtor were sold and purchd^sed by 
A on the 10th July, 1911, for Bs. 15,000. The 
auction- purchaser deposited the earnest money 
on the lltb July and paid in the balance on 
the 19th of the same month. Meanwhile 
another bidder at the sale contending that the 
property had already been knocked down to 
him for the sum of Bs. 9,000, applied to have 
the sale set aside and on the Slst July obtained 
a rule from the High Court staying all proceed- 
ings pending the hearing and disposal of his 
application. The Buie was discharged ouv the 
1st December, the order being communicated 
and the record returned to the Subordinate 
Judge on the 1st February. On the following 
day the sale to A was confirmed. The decree- 
holder thereupon applied that be should be 
allowed interest on the decretal amount from 
the day following the date of sale to the date of 
oonfirmatiun, that is, from the 11th July, 1911, 
to the 2nd February, 1912 ; 

Held, that, under the circumstances of the 
case, the decree-holder was entitled to interest 
up to 2nd February, 1912, Nafar Chandra 
Pal Chaudhuri y. Gopal Chandra Mookerjee, 
19 C.L.J. 358 = 22 Ind. Caa. 946. 

TEUNON and BeACHCROFT, JJ. 

(3) Sale proclamation — Settlement of terms — 
Notice 10 judgment-debtors— Failure to 
appear and object— Objection petition put 
in long time after dismissal of petition— 
Conclusion and confirmation of sale — 
Objections to sale proclamation on ground 
of misdescription — Material irregularity — 
Substantial injury— Ground for setting 
aside sale — Order — Bes judicata— Appeal, 

Where, on the date fixed for the settlement of 
the terms of a sale proclamation of several 
items of immoveable property ordered to be sold 
in execution of a decree, the judgment-debtors 
did not appear and object, though notice was 
served upon them, but allowed the properties 
to be sold, it is not open to them to subsequent^ 
ly raise objections to the sale proclamation o% 
the ground of misdescription, after the sale has 
been confirmed and concluded (a). 

Where some of the objections raised to the 
sale proclamation on the ground of misdescrip- 
tion were impossible of oompliance, and others 
trivial in themselves, but no substantial injury 
was caused thereby to tbo judgmenVdebtors, 
but, on the other hand, the properties were 
sold at a fairly good price : 

Held, that there was no reason for setting 
aside the sale on the ground of a misdescrip- 
tion in the sale proclamation. » 

Where, without appearing on the date* fixed 
for the settlement of the sale proclamation, 
the judgment-debtors appeared subsequently 
and objected by a review petition, which was 
dismissed ; 

Held, that the order operated judicata 

in bubstqoent proceedings and uoi 
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Ezeontion BJi%’-^[Continued), 

appeafable ih). Sabbaraya Rowthe Minda 
Kalnav v. Muthammal, 22 Ind. Oas. 780. 
SADASIVA AIYAR and SPBNCEB, JJ. 

Beferences 12 M. 19 (P.C0*15 I. A. 
171 ; 21 Ind. Oas. 389 = 26 M.L J. 198 = 14 M. 
Ii-T. 820, F. ib) 27 M. 259=14 67 

(F.B.), F.; 23 M. 568 = 10 M.L.J. 814; 30 0. 
617, Diss. 

(4) Suit — Return of purchase money^Sale 

in execution of decree. ^ 

Held, following the Full Bench decision of 
Munna Singh v. Qajadhar Singh, 5 A. 677, 
that*a suit lies to recover the purchase money 
on the ground that the judgment-debtor had 
no saleable interest in the property sold. Tbe 
correctness of the decision was, however, 
doubted. Muhammad Najib Ullab v. Jai 
Karain, 12 A L.J. 908 = 36 A. 529. 

Richards, o.j., and Tudball, j. 

References : — 5 A. Hi ; 13 A. 383, F.; 5 I. A. 
126; 11 A.L.J. 606, R. 

(5) Restitution — Execution sale — Decree, 
reversal of — Defendant purchaser — Sale to 
be set aside — Mortgaged property, sale of — 
Fund representing mortgaged property— 
Mortgage-decree — Appropriate remedy— 
Civ. Pro. Code (1908), 0. XXXIV, r, 4 — 
Inherent power. 

An execution sale must be set aside upon 
reversal of the decree, in case of purchase by the 
deoree-holder in execution of his own decree 
or by a person not a stranger to the suit 
but a defendant therein. It is otherwise, if the 
purchaser at the execution sale is a stranger, 
who is entitled to retain his purchase, Tbe 
reason is that the stranger purchaser cannot be 
expected to go behind the judgment, to enquire 
into irregularities in the suit ; it is sufficient 
for him to know that tbe Court bad jurisdic- 
tion and exercised it and that the order on tbe 
faith of which he purchased was made and did 
authorise tbe sale. 

t In a proceeding for the reversal of the execu- 
tion sale, the persoii whose property has been 
Bold must be a party. 

R. 4 of 0, XXXIV of the Code contemplates 
a sale of the mortgaged properties, but tbe 
decree must be suitably modified in exceptional 
oiroumstances, whore a sale of tbe mortgaged 
properties may be impossible. The Court is 
competent, in the exercise of its inherent power, 
to give appropriate directions for the disposal 
of tbe fund which represents the mortgaged 
property. Narendra Chandra Mondul y. 
Jogendra Harain Ral, 20 O.L.J. 469. 

MOOEBRJEE and BBACHOROFT, JA. 

• 

(6) CourUsale^What was intended to be 
sold and purchased— Question of mixed law and 
of law at timeof sale— Evidentiary 
value— View of Privy Council— Effecit— Weight 

la be Yirathuroyer Meohl Yaara- 

pftttqOlfiiipftriyadaya VallaYattu Tiro- j 
malA^tgarattA Immodi Kanaka Rltmaya < 


Exeoation*Sale— (Oonftni^ed). 

Alagaraya Goonder v. Hinaksh! Naido, 

(dead). 10 M.L.T. 298 =(1911) 2 M.W.N. 328 
=37 M. 22. See Final Part, 1911, Col. 611. 

(7) Land purchased in execution in adverse 
poETjession of third person-— Symbolical delivery 
of Buoh land whether effective id saving limita- 
tion. See Adverse pdssbssion, No, 2, 2i 
Ind.^Cas. 7€5. 

(8) Saleable interest none or small — Whether 
sale may be set aside. See CiV. PRO. CODE 
(1908), No. 361, 21 Ind. OaS; 774. 

(9) Setting aside auction sale on ground that 
judgment- debtor had no saleable intarest — 
Fraud of decree-holder concealing his know- 
ledge— Effect. Bee CiV. PRO- CODE (1908), 
No. 362, 7 Bur. L.T. 18. 

(10) Insufficient notice of suction -sale— Loss 

to judgment-debtor— Sale when to be set aside. 
See CIV. Pro. Code (1908), No. 359, 48 P.W. 
R. 1914. • 

(11) Whether sale of some of the properties 
sold can be set aside— Substantial loss with 
regard to some if vitiates sale as to whole. See 
CIV. PRO. Code (1908), No. 352, 18 0.W.N. 
947. 

• 

(12) Insufficient amount deposited by judg- 
ment-debtor oA wrong information received 
from chief ministerial officer of the Court — Bale 
whether may be set aside on depositing the 
balance. See Civ. PRO. CODE (1908), No. 347, 
22 Ind. Cas. 842. 

(13) Sale set aside on -account of fraud 
between auction-purchaser and decree-holder— 
Fraud — Abuse of the process of the Court — 
Application to executing Court Iby judgment- 
debtor for mesne profits if maintainable — Right 
to compensation. See CiV. PRO. CODE (1908), 
No. 4, 22 Ind. Cas. 839. 

(14; Sale of immoveable property in execution 
of money-decree — Holder of another decree 
against the same judgment-debtor whose appli- 
cation for execution been dismissed for 
non- prosecution prior to sale, if entitled to apply 
for setting aside the sale. See CiV. PRO. CODE 
(1908), No. 353, 18 0.W.N. 1311. 

. (16) Person not entitled to rateable distribu- 
tion whether may apply for setting aside the 
sale on ground of fraud. See CiV. PRO. CODE 
(1908), No. 365, 27 M.L.J. 302. 

(16) Application to set aside sale— rt^smissal * 
for default — Applioation for restoration dismiss- 
ed- No appeal. See Giv. Pro. Code (1908), 
No. 360, 19 O.W.N. 26. * 

(17) Proceedings to set aside sale — Real owner 
not necessary party. See OlV. PRO, CODE 
(1908), No. .363, 24 lad. Oas., 44. 

(18) Sale contrary to the terms of decree— 
Applioation to set aside— Limitation. See ClV. 
Pro, Code (1908), Nd. 217, 27 M.L.J. 605. 

(19) Power of Court to adjourn sale after 

partially holding it — Judgment-debtor’s right, 
to adjourn sale by tendering balance. Sea GlV. 
Pbo. Cods (1908). Mo. 843, (ldU) M.W.M,. 
873. ' 



689 


DIGEST OP OASES. 


690 


ExeeatlOD Sato — {Concluded), • 

• 

(30) Applioatioa io set aside sale dismissed 
by first Court — Sums deposited by aaotion<pur- 
ohaser withdrawn by decree-holder and judg- 
ment-debtor-*-Sale set aside oh appeal«*lnhe- 
rent power of Court to order restitution. .See 
CIV. Pro. C0JS)E (1908), No. 220. U Ind. Cas. 
384. 

(21) Bent decree — Sale in exe'hution~Suit 
for possession by representative of purchaser- 
judgment- debtor in possession — Judgment- 
debtor out of possession —Effect — Limitation. 
See LIMITATION XcT (1908). No. 128, 19 G.L. 
J.20^ 

• (22) Person aggrieved kept out of knowledge 
of right to have relief by reason of fraud — Exe- 
cution sale — Fraud of decree-holder and collu- 
sion with Court Officers — Suppression of notices 
— Judgment-debtor kept out of knowledge of 
sale— Applicability of S. 18, Limitation Act — 
Fraud ^ subsequent to sale, if necessary to be 
proved. See LIMITATION* ACT (1908), No. 39, 
24 Ind. Cas. 249. 

(23) Whether Court gives warranty of title in 
execution sales. See MORTGAGE (BY CONDI- 
TIONAL SALE), No. 3, 23 Ind. Cas. 871. 

% 

(24) Sale for arrears of rent relied on as title 
in redemption suit — Burden of proof— Nature 
of evidence. See MORTGAGE (REDEMPTION), 
No. 6, 22 Ind. Cas. 17. 

(25) Sale proclamation— Upset price based 
not on value of lease-hold interest, but on 
annual net income — Inadequacy of price — 
Material irregularity— Sale to be set aside. See 
SALE PROCi^AMATION, No. 1, 21 Ind. Cas. 
592. 

Executor. 

(1) Executor, powers of — Settling the claim 
with the Bank-^Legaiee cannot sue the 
executor if his action bona fide — Whether a 
suit lies. 

Certain legacies were given by a will to oer- 
' tain persona out of a certain sum of money kept 
in fixed deposit with a certain Bank. It 
appeared that the testator had agreed that that 
deposit should be security to the Bank for a 
certain sum advanced by the Bank to the testa- 
tor’s daughter. On the death of the testator, 
his executor having satisfied himself as to the 
•truth oS the allegations made by the Bank, 
allowed it to deduct the money advanced from 
the fixed deposit. The legatees sued the execu- 
tor and the Bank for the money thus deducted. 

Held, that the suit could not be maintained 
by the legatees against the Bank, is the Bank 
was entitled to look to the executor and to 
settle all questions with him so long as there 
was no fraud. 

Held, further, that the power of executor act- 
ing bona-fide to settle claims in respect of the 
estate of his testator cannot be disputed and he 
was justified in settling with the Bank and in 
the way ho did, Hovbovt AffohlbAld Pcoock 


Executor— (Ooneltided) . 

V. The Delhi and London Bank, Limited. Hui- 
soorie, 12 A.L.J. 274«36 A. 217=»23 Ind. Cas. 
143. 

Richards, o.j., and Banerji, j. 

(2) Executor if liable to pay income-tax for 
income of estate— Suit for declaration that 
such income is not liable to be taxed if lies. 
See ACT It OP 1886 (INCOME-TAX). No. 1, 
19 O.W.N. 138. 

(3) Sale of devised property by executor along 
with some other beneficial owners — Interpreta- 
tion of sale deed — What passes under the sale. 
See SALE, No. 9, 27 M.L.J. 93. 

(4) Executor— Appointment by implication. 
See WILL, No. 14, 7 L.B.R. 266, 

Ex parte Decree. 

(1) Fraud — Misrepresentation that a parti- 
cular method of service would supply notice 
of suit to defendant — Decree ex-parte— 
Liable to be re-opentd on ground of fraud-^ 
Allegation of fraud in plaint’^ Sufficiently 
indicating fraud proved. 

On the date on which a notice of suit was to 
be issued by the Court, A, falsely represented 
that B, the defendant was away from home 
in a distant part; of the country and that notice 
should go to him in the form of advertisement 
in a newspaper of that part, and thus obtained 
an ex parte decree against the defendant. B 
sued A on the allegations that A had fraudu- 
lently obtained an ex-parte decree by concealing 
the real facts and fraudulently secured execu- 
tion of the decree in B’s absence and without 
his knowledge : 

Held, that the ex parte decree was secured by 
fraudulent misrepresentation, that the method 
of service adopted would supply B, with notice 
of suit, and this fraud was sufficiently indicated 
by the allegations in the plaint. 

That A’s action was clearly fraudulent within 
the terms of S. 17 of the Contract Act, and B 
was entitled to re-open the issues decided in the 
previous suit. Mela Ram y. Ralla Ram, 76 
P.L.R. 1914-40 P.W.R. 1914«22 Ind. Cas* 
649 = 65 P.R. 1914. 

Reid, c.j., and Kensington, j. 

(2) Order setting aside ex parte decree-- 
Revision whether lies— Practice of Madras 
High Court — S. 116, Civ, Pro. Code (1908). 

The practice of the Madras High Court has 
been to entertain revision petitions under 
S. 115, Civ. Pro. Code (1908), against an order 
setting aside an ex parte decree. 

Such being the practice, the xeasons for 
abandoning that practice call for careful scru- 
tiny, when its abandonment will entail in 
many eases the holding of a trial on the merits 
which will ultimately turn out to havd been 
unnecessary. Kafupayee Y. ChinuammaJ, 
l^M.L.T. 101. 

Oldfield, j. 

References ; — 26 M. 604 ; 84 A,>:i!592 ; 18 B, 
35, R. 
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Ex parte Deofee— (Con^tnuad). 

(3) Ex parte decree, cancellation of, suit for 
— Decree obtained by fraud — Claim, falsity 
of, effect of plaintiff's knowledge as to — 
Fraudulent conduct-^EsioppeL 

If a plaintiS kaowing his claim to be baseless 
puts a defendant into Court and suooeeds in 
getting an ex parte decree, he oannot, in a 
subsequent suit brought by the latter for oancel- 
lation of the decree on the ground of its being 
obtained by fraud, plead that he was not guilty 
of fraudulent conduct. That very knowledge 
of the plaintiff amounts to fraud, Medar! 
Singh Y. Ram Ratan, 23 Ind. Oas. 976. 

Lindsay, j c. 

(4) Conditional order setting aside decree — 
Condition not fulfilled — Extension of time — 
Appeal from order— Effect of conditional order. 
See Civ. Pro. Code (1908), No. 987, 12 A.L. J. 
38. 

(5) Service of sumAons — Declaration as to 
service when not justified— parte decree 
when may be set aside. See CiV. Pro. CODE 
(1908). No. 255, (1914) M.W.N. 79. 

(6) Application to first Court to set aside — 
Application to District Court for transfer of 
case— Buie issued— Case decided by first Court 
pending hearing of Rule — Effect — Material 
irregularity — Revision. See CivT PRO. CODE 
(1908), No, 175, 19 C.L.J. 258. 

(7) Failure of defendant to appear in the 
course of the hearing after plainti^ has closed 
— Court, if may proceed to pass judgment on 
the materials before it — Application to set 
aside judgment as made ex parte — Maintain- 
ability. See OlV. PRO. CODE (1908), No. 281, 
18 O.W.N. 775. 

(8) Adjournment of case — Non-appearance 
of defendants on the date fixed — Procedure to 
be followed — Ex parte decree — Application to set 
it aside if can be entertained. See OlV. PRO 
CODE (1908), No. 280, 19 C.L.J. 535. 

(9) Ex parte decree — Pleas raised in subse- 
quent suit — lies iudicata. See CiV. PRO. 
CODE (1908), No. 40, 226P.L.R. 1914. 

(10) Ex parte decree against several defend- 
ants— Application to set it aside made by some 
— Power of Court to set aside decree against 
non-applying defendants See CiV. PRO. CODE 
(1908), No. 288, 246 P.L.R. 1914. 

(11) EUc parte decree against debtor and his 
surety— Surety alone applying for setting aside 
of decree — Decree sot aside against both. See 
OlV, Pro, Code (1908), No. 289, 24 Ind. Cas, 

116. 

(12) Perjured evidence whether a ground for 
setting aside ex parte decree. See P^AUD, 
No- 2, 18 C.W.N. 447. 

(13) How far operates as res judicata — &x 
parte decree against Hindu widow declaring 
plaintiQs to be reversioners — Right of subse- 
quent tranri^ree from widow to d^=‘nv their right. 
See RBjar^DICATA* No. 13. 12 A L.J. 1011. 


Ex parte Deoree— 

(14) Ex parte decree— Order setting aside — 
Revision against— Petition presented after long 
delay — Acquiescence - No revision. See REVI- 
SION, No. 1. 25*P.R. 1914. 

Extparte Order, 

(1) Res judicata — Ex parte order in execution 
—0. IX, r. 13. Civ. Pro. Code, applicability 
of. 6ee ClV. PRO. OOBE (1908), No. 66, 26 M. 
L.J. 189. 

(2) Ex parte order that execution is not bar- 
red — No notice to judgment-debtor — Judgment- 
debtor is estopped from pleading bar of limita- 
tion. See Execution of Decree, fio, «, 
20 C.L.J. 15. 

Explosives Act. 

See Act VI OF 1908. 

Ex-proprietary Tenancy. 

(1) Right acquired by adverse possegsion— 
Whether proprietary^ right or right of ex-pro- 
prietary tenant. See ADVERSE POSSESSION, 
No. 14, 12 A. L.J, 1153. 

(2) See Landlord and Tenant. 

Family Arrangement. 

Meaning of— -Test of. See HINDU LA\\^ 
(WIDOW), No. e, 17 O.C. 108. 

Famine. 

Borrowing money for expenses during famine 
— Legal necessity. See HINDU LAW (WIDOW), 
No. 7, 22 Ind. Cas. 669. 

Fatal Accidents Act. 

See ACT XIII OF 1855. 

Father and Son. 

(1) Misappropriation by father — Suit against 
sons— Limitation. See LIMITATION ACT (1908), • 
No. 87, 16 M.L.T. 614. 

Father-in-law and Son-in-law. 

Nature of relation between. See LIMI- 
TATION ACT (1908), No. 28, 22 Ind, Cas. 936. 

Fazendari Tenure. 

(1) Fazendari — Incidents of the tenure — Sub- 
letting by a Fazendari, 

The expression “ Fazendari tenure ” is to be 
referred, historically and«in its inception, to the 
relations existing between the original Fazen- 
dars and the Government. ^ 

All true Fazendars are persons holding plots 
of land, probably acquired before the advent of 
the British Government, upon perpetual tenure 
subject only to the payment of a nominal rent 
to the Go^rnment. Every such Fazendar 
might deal with the land, he so held, as he 
pleased and might sub-let it*just as any other 
owner of land or buildings might sub-let his 
property, and it would not necessarily follow 
that any element of the original tenure was 
introduced into those sub- contracts The rela- 
tions so created are purely contractual. 

Where a tenant takes from a Fazendar, and 
it is expressed in the lease that the tenant takes 
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Fazendari Tenure —{Concluded). * 

A 

on Frfzendan tanure, and the terms of the 
lease are nob in themselves inconsistent with 
such an expression, it may be safely assumed 
that the real intention of the ][>arties was that 
the Fazendar intended to transfer to the tenant 
•upon the agreed rent exactly the same relations, 
as between them, in which he in turn as Fazen* 
dar stands to the Government, tfiat is to say, 
that, in all these sub contracts, where the 
Fazendar designedly eives them upon Fazendari 
tenure, the term Fazendari ” must be read 
between the parities, in the sense in which 
it has always been understood to denote the 
ohareipter of the tenure of the true Fazandaras 
between himself and the Government, that is 
to say, a permanent tenure. Yeshvant Yishnoo 
Nene v. Keshavrao Bhaiji, 16 Bom L.R. 252 
= 23 lod. Gas. 880. 

Beaman, j. 

(2) Incidents of. See LANDLORD AND TEN- 
ANT, No. 33, 16 Bom. L.H, 720. 

Fictitious Entries. 

Oi property with a view to give jurisdiction 
—Effect. Sea REGISTRATION, No. 2, 18 G.W. 
N. 817. 

financial Commissioner, Punjab. 

Powers of revision. See AC'i’ XVI OF 1887 
(Punjab Tenancy), Nos. 5 and 17, l P.R. 
19U (Rev.) and 4 P.R 1914 (Rev,). 

Firm. 

(1) Suit against firm — Names of partners not 
disclosed in plaint— Application for service of 
summons on certain person as partner— Repre- 
.sentation made at the time of service — Effect 
— Rjfusal to accept — Service on outer door of 
firm office— No written notice as to capacity in 

, which summons was served — Duty of person 
served. See CiV. PRO. GODB (1908), No. 81, 
19 0.L J. 581, 

(2) Suit in the name of a firm — Verification 
of plaint. Soo GiV. PRO. GODE (1903), 
No. 393, 12 A.L j. 1029. 

* 

Fishery. 

(1) Jalkar rights in a river — Bed oi a river-- 
Meaning of —‘Hunter's Statistical Accounts, if 
can be referred to for establishing existence of 
Drivafe rights. Mussamut Bibi Ahmodi Beifura 
Y. Mahasay Tarakilath Ghose, 17 G.W N. 
1173 = 18 G.LJ. 399 = 21 Ind. Gas. 233. See 

•FimU P*4rt, 1913, Gol- 601. 

(2) See Jalkar, 

Foreign Court. 

(1) Foreign Court— Submission jurisdic- 
tion — Conditions necessary to constitute — Mere 
res dence whether * sufficient- Employment of 
agent with power to sue in stich Court — Effect — 
Service on agent — Judgment against firm upon 
such service - Not personally enforceahU against 
partners— Civ. Pro^ Code, O. XXX, r. 1. 
Bamanathan Chettyar v. Kalimuthu Pillay, 
24 M.L J. 619«18 lod. Caa. 189 = 37 M. 163. 
See Final Part, 1913, Col, 602. ♦ 
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Foreign Court— (Concluded). 

(2) Decree passed by Oourt in Britfah India 
— Not res judicata in suit ponding in Court in 
Native State. See CiV. PRO. CODE 11908), 
No. 43, 12 A.L.J. 1074, 

(3) Decree against a non-resident foreigner — 
Execution— Voluntary submission to jurisdic- 
tion— Effect, See Jurisdiction (General), 
No. 1, 16 Bom. L.R. 620. 

Foreigner. 

Bablic trust — Non resident foreigner whether 
cau claim to beherolitary trustee. Bee TRUST, 
No. 3, 16 M.L.T. 104. 

Foreign Judgment. 

(1) Decree of Cochin Oourt — Transfer to 
British Indian Court for execution — Executing 
Court whether oan question jurisdiction of 
foreign Court— Submission to jurisdiction when 
voluntary. Sea CiV. PRO. CODE (1908), No. 48, 
27 M.L.J. 535. • 

(2; Foreign judgment — Defendant's failure 
to answer interrogatories — Defence struck out 
— Judgment for plaintiff — Judgment whether 
given on the merits— Right to sue on the 
foreign judgment — Cause of action. See OlV, 
Pro. Code (1908), No. 47. 27 M.L.J. 670. 

Foreign Law*. 

Extension of, to India to be permitted under 
wbat safeguards. See JALKAR, No. 2, 18 C.W. 
N, 1217. 

Forest Right. 

Lease of — Money payable in respect of — Suit 
for money —Jurisdiction of Small Cause Oourt. 
SeeACT VIIIOP 1885 (BENGAL TENANCY), 
No, 75, 20 C.L.J. 227. 

Fraud. 

(1) Right to sue —Fraud —Compromise— Ex 
parte decree obtained tvithout mentioning 
compromise — Decree obtained by fraud — 
Proper remedy. 

Where a plaintiff suppresses a oompromise 
from the knowledge of the Court and obtained 
against the defendant an ix parte decree, the 
proper remedy for the defendant, though there 
may be other remedies open to him, is to bring 
a suit to set aside the decree as one obtained 
by fraud. Bubbaiyar v. Kallapiran Pillal, 22 
Ind. Gas. 500. • 

SADASivA Iyer and Spencer, jj. 

References S M T.A. 91 = 4 W.K. (P.C.) 47 
= 19 Eng. R'‘p. 464, Rel. 

(2) Ex parte decree, perjured evidence, whe- 
th^ a ground for setting aside— Fraud — 
Plaintiff knotoing evidence to be perjured — 

, Court imposed upon. 

If the case which was placed before the Oourt 
was a false one, the Court has jurisdiction in a 
subsequent suit to set aside the d^>^ee which 
was obtained in the previous suit by* fraud 
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Fraud — (ConAnued ) . 

praotisid on the Court. Kedar Nath Das v. 
Heroanta Kumari Debi, 18 C.W.N. 447 =>22 
led. Gas. 709. 

Fletoheb and Chatterjea, jj. 

10 Q B.D. 296; (1890) 
26Q.B.D. 310; 38 0.936 = 16 C.W N. 1010, 
F, ; 16 C.W.N. 1002; (1898) 67 LJ.R. Q.B.D. 
301, D. 

(3) Fraud ^Decree, suit to set aside, as fraudu- 
lent-- Pleading— Onxxe-^ Kind of fraud to 
he proved when decree contested- Crfntri 
vance, misleading of Court by—Hes judicata 
~ Evidence Act^ S. 44. 

PerJiukins, C.J.— The jurisdiction to impugn 
a previous dociee for fraud should be exercised 
with care and reserve, so as not to encourage 
in litigants the idea that the final judgment in 
a suit is to be merely a prelude to further 
litigation. 

Fraud must be esfttblished by proof before 
the propriety of the prior decree can be investi- 
gated. 

Decrees whether made ex parte or by consent 
or after contest, apparent or real, are equally 
liable to be attacked for fraud, the character of 
the fraud varying with the ciroumstanoes of 
each case. One who seeks to impugn a decree 
passed after contest takes on himself a ve ry heavy 
burden, and it is not satisfied by merely induc- 
ing the Court to come to the conclusion that 
the appreciation of the evidence and the ulti- 
mate decision in the former suit was erroneous. 

A prior judgment cannot be upset on a more 
general allegation of fraud or collusion ; it must 
be shown how, when, where, and in what way, 
the fraud was committed (a). 

The fraud must be actual praitive fraud, a 
meditated and intentional contrivance, to keep 
the parties and the Court in ignorance of the 
teal facts of the case and obtaining a decree by 
that oontrivance (6). 

Per Curiam. — The decision in the previous 
suit res judicata in the pr^^sent cn^e. Nanda 
Xamar Howladar^ Ram Jiban Howladar, 
38 C.W. N. 681 = 19 C.L J. 457 = 23 Ind. Cas. 
337 « 41 G. 990. 

Jenkins, c j., and chatterjee. j. 
References (u) 1 Macqueen 535 (1854), R, 
(h) L.R. 3 Oh. App. 203 (1867), F, 

(4) Frfiud — Misrepresentation — Identifying 
witness ^Liabil ty of broker and identifier 
for false representation. 

The purchaser of a house sued to recover its 
prioe from the broker who bai arranged the sale 
and the atthsting witness who had al«)o identified 
the Vjpndor before the regi»^tration effi-^er^on the 
ground of false representation by the broker and 
false identification by the witness. The Io\^er 
Court decreed the claim against both defend- 
ants but its finding against the identifier was 
only this th^, though he pointed out the false 
man as t^ /proal owner, he did not know that 
the refVSsentation was false. 


Fraud — (Continued ). 

• 

Held, that the finding is defective, and that, 
for the plaintiff to suoooed as against the iden- 
tifier, it was necessary to prove that ho present- 
ed the false mkn to be the owner of the 
property sold and that he made this representa- 
tion knowing it to be false or made it withoiK: 
belief in its truth or recklessly without oaring 
whether it ^yas true or falke and also that the 
plaintiff was intended to act and did in fact act 
in reliance on the said representation. HaJI 
Sadulla y. Jawhir Karim Bux, 22 Ind. Cas. 
818. 

TWOMfSY, J 

Be/erc«cfs . -37 Ch. D. 541=-67 L.r. Ch. 
347 = 59 L.T. 78 = 33 W.R. 899. Rel. 

(5) Fraud — Decree obtain d by fiaud — 
^Contract Act, 8, 17. 

A Court shall not declare a decree to bo a 
nullity on the ground of fraud, unless, it oan 
define in olear terras^the fraudulent act or acts 
by which the decree was oltained. But it will 
not take fraud'* in the narrow sense in which 
it is defined in 8. 17 of the Contract Act. Shin- 
horaal yalad Jialdas v. The Manager, 
Encumbered Estates in Sind, 8 S L.R. 3 = 25 
Ind. Cas. 789. ^ 

HAYWAurn J.c., and Crouch, a.j.c. 

References : — 2 Sm. L. Cas. 731; 20 How. 8t. 
Tr. 537 ; 94 H. L. Jo. 655 ; 1 Leach. C. C. 
146 ; (1867) 3 Oh. 203 ; 18 L T. 134 ; 16 W.R. 
441 ; 21 0. 612 (617), R. 

{(f) Fraud not actuallg carried into eff<ct — 
Hollow mortgages effected to shield property from 
credi ors — Decree by cred i tor — « A ttachment of 
property — Mortgage claim recognized and men- 
tioned in p^ro lamation — Debtor satisfying claim 
before sale — Suit by inortgagtes — Plea by ^ 
mortgagor that the mortgages wtre without 
con.Hiderotion. Girdharilal y. Manikamraaand 
GirdharSlal y. Yeshodabal. 15 Bom. L. B. 
805 = 21 Ind. Cas. 50 = 38 B. 10, See Final 
Part, 1913, Col, 605- ^ 

(7) Fraud^Su t for declaration of title and 

possession— Fictitious suit, decree and sale — 
—Agreement to execute release— Specific perfor- 
mance — Limitation — Fictitious conveyance — 
Fictitious vendee, if defrauded — Relief — Civ, 
Pro, Code of 1882, S. 30*^ Akhil Prodhan y. 
Manraatha Nath Kar, 18 C.L.J. 6i6 = i8C.W. 
N. 1331 = 22 Ind. Cas. 86. See Final Part,,, 
1913. Ool. 607. * 

(8) Creditors — Fraud of — Assignment— in- 
validi'y. See ASSIGNMENT, No. 2, 26 M.L. 
J. 473. 

(9) Order recording sati-?faotioa of decree— 
Orler obtained by fraud on C)urt — Power to 
vaca e order— Revision, See CiV. PRO. CODE 
(1908), No. 218. 27 H-.L J. 172. 

(10) Suit by decree holder against judgment- 
debtor— Defence that decree was oollusively 
obtained whether available to defendant. See 
GiV. PRO. Code (1908), No, 333,23 Ind. Cas. 
755. 
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FrAud ^(Concluded), ^ 

(11) Fraud— Ground for extending limitation 
— Insertion of ne^ plea - Amendment — Not to 
be allowed. Bee CiV. PRO. CODE (1908), 
No. 263. 8 S.L.'R. 69. 

(12) Fraud — Suit to set ande decree on the 

ground of — j^aintainability. See DecbIie. 
No. 1, 8 S.L.R.81 , 

(13) How to be proved. See , EVIDENCE 
ACT. No. 63, 21 Ind. Caa. 69. 

(14) Confirmation of Court sale induced by 
fraud— Ejectment suit by auction purchaser— 
Right of defendantr»in poosession to prove plaint- 
ifi’s fraud. See EVIDENCE ACT, No. 29, 23 
Ind. CAs. 1. 

* (15) Decree obtained by fraud — Suit for can- 
celling ex parte decree — Effect of plaintiff’s 
knowledge as to falsity of claim — Fraudulent 
conduct— Estoppel. See E\ PARTE DECREE, 
No. 3, 23 Ind. Cas. 976. 

(16) jPeraon aggrieved kept out of knowledge 

of right to have relief by reason of fraud— Exe- 
cution sale— Fraud of decree-holder and collu- 
sion with Court Officers— Suppression of notices 
— Judgment-debtor kept out of knowledge of 
sale — Applicibility of S. 18, liimitation Act- 
Fraud subsequent to sale, if necessary to be 
"proved. See LIMITATION ACT (1908), No. 39, 
24 Ind. Cas. 249. t 

(17) Fraud and collusion — More suspicion — 
Distinct allegation and proof. See MORTG AGE 
(GENERAL), No. 16, 22 Ind. Gas. 510, 

Fraudulent Preference. 

How determined. See ACT III OF 1907 
(Prove. Insolvency), No. 35, 19 C. W. N. 
167. 

Fraudulent Transfers. 

« 

(1) Fraud-- Dishinest alienatio'i and dishon- 
est acquhiti'tn — No difference— In pari 
dehc , oapplies — Clear iisue -Right bitrih 
and righ*. by survivorship -Hindu Raw — 
Pract ctj— Onus — Whole evuience. 

When the whoD e/idenco rn Foth sides has 
been let in, it is not legally sound to lay stress 
on the burden of proof, and the Court should 
weigh the evidence let in and the probabiliiies 
as a whole and then arrive at iis findings on 
the facts. ,, 

The question of construction of documents is 
• a question of law. 

There is no distinction on principle between 
llibe fraud by which a dishonest debtor alienates 
hia properties nominally to another or by which 
he buys properties nominally in the name of 
another. In either case the maxim * In pari 
delicto ’ applies. 

Sadasiva, Where a Hindu Mitak- 

shara father has purchased property in the name 
of another with a view td defraud his creditors 
and has partially succeeded in gaining hie 
object, ths propertv cannot be allowed to be 
recovered on behalf' of the family by another 
00 -par jeucr f jr reasons of public, policy. 


Frandolent Transferi— (Con^intted). 

Right by birth and right of survivor^ip are 
customary rights recognised by Mitaksbara but 
are inconsistent with the progress of the com- 
munity and with the rule of the more ancient 
and authoritative sbaStras. 

Where the pleadings raise an issue with 
sufficient clearness, it is not necessary that it 
should be put forward in a particular form. 
Raroasubba Aiyar v. Avnadi Ammal, (1914) 
M.W.N. 696. 

Sadasiva aiyer and Tyabji, jj. 

(2f do. Pro. Code (1908), 8, 100— Second 
apmal —Findings of fact — Erroneous view 
of law - Interference by High Court, 

Findings of fact of a Lowor Appellate Court 
are conclusive in second appeal. But if those 
findings have been arrived at on an erroneous 
view of the law, the High Court will interfere. 

One A, who was carrying or about to carry 
on a business, made over the whole of his pro- 
perties, including even his homestead, to his 
wife, the plaintiff:, by a hibbanamah ; and it was 
asserted in answer to the claim of the wife that 
this was done either with the intention of 
defrauding or with the effect of defrauding A’s 
creditors The Lower Appellate Court said that, 
in the absence of a single word by the witnesses 
of A that the gifo by him was not a bona fide 
transfer, it ooyld not hold that it was a fraudu- 
lent transfer : 

HM, that the facts to which the witnesses 
could depose were facts from which an inference 
might, or might not, be drawn upon the issue 
raised in the case ; and the fact that they did 
not state in so many words that the document 
was fraudulent made no difference. 

Held, further, that it was sufficient to show 
that the hibbmamah was executed with the 
iatentioQ or with the effect of defrauding credi- 
tors generally, that is, creditors whose debts 
were not in existence at the time of the exe- 
cution of the hibbanamah but might subse- 
quently accrue, and it could not be said that 
ibe hiblanomah was not fraudulent, because it 
was not deviled with the intention of defraud- 
ing creditors whose debts were not in existence 
at the da*^e of its execution. Ram Kanal 
Shaha Bhunia v. Chandra Bali Daai, 23 Ind, 
Cas. 796. 

WOODROFFE and WALMSLEY, JJ. 

(3) Fraudulent conveyance — Bona fides and 
adequate consideration— Burden of proej — S.l 10 
of the Evidence Act — Relationship of tne parties 
— Presumption. Ma Kyin y. Ram Perahad, 6 
Bur. L.T. 186=»2l Ind, Cas. 333. See Final 
Part, 1913, Ool. 609. 

(4) Transfer t) defraud creditors— Creditors 
not defrauded — Estoppel — Eights to*transieror, 
See ifeNAMI TRANSACTIONS, No. 5, 23» Ind, 
Cas. 620. 

*(5) Sale by debtor to defeat creditor — 
Purchaser aware of fraudulent intention of 
Vendor-Effect. See CiV. PRO. CODE (1908) 
No. 3i0, 263 P.L.B. 1914. ^ 
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Fraudulent Tnan tf ere— ( Concluded) , 

(6) Hsfeating future creditors— Fraud— Bur- 
deu of proof — Koowledge of creditor. See 
Teansfbr of property Act, No. 33, 12 A. 
L.J. 1098. 

(7) Suit to avoid — Frame of Suit— Intent 
must be to defraud creditors geuerally— One cre- 
ditor securing payment of his debt— Parchasor 
for present consideration — Difference in their 
liability — Proof required of each— Relationship 
—Presumption. See TRANSFER OF Pro- 
PROERTY ACT, No. 32, 23 Ind. Cas. 341. 

Garnishee. ^ 

Decree— Execution— Attachment of debt — 
Granisbee claiming set-off — Set off can be claim- 
ed by granisbee — Payment of Court fees not 
necessary — The claim must be made within a 
year of the disallowing of the garnishee’s 
objection by the executing Court. See ClV. 
PRO. CODE (1882), No. 27, 16 Bom. L.R. 620. 

General Clauses Act. 

See ACT X OF 1897.* 

Ghattnthumulu Cess. 

Qattuthumulu cess Inamdar— Liability 
to pay to Zemindar even ajter enfranchise- 
ment. 

Act VIII of 1869 makes it clear that pre- 
existing rights of Zemindars are not to be 
disturbed by the fact of enfrandTiscmeut. 

Ghattuthumulu cess is not a revenue within 
the meaning of Bs. 4 and 12 of Reg. XXV of 
1802. Where Ghattuhumulu cess has been 
paid before enfranchisement, the Inamdar is 
bound to pay the Zemindar the cess even after 
enfranchisement. Gogineni Yenkatanarasini' 
hanarayudu v. Sri Rajah Venkata Ran- 
gayya Appa Row Bahadur, (1914) M.W.N. 
373 = 22 lud. Cas. 972. 

Seshagibi Iyer, j. 

Ghatwali Mahal. 

Part of — Suit for ejec ment — Court fee 
payable. See COURT FEES ACT, No. 9, 19 
C.LJ. 342. 

Gift. 

(1) Property purchased in name of wife and 
children — Presumption— Presumption when 
rebutted. See BenAMI TRANSACTIONS, No. 6, 
24 Ind. Cas. 10. 

(2) Memorandum of an already completed 
oral gift— Registration whether necessary. See 
CUSTOMff* (PUNJAB— ALIENATION), No, 6, 92 
P,L.R. 1914. 

(3) Donee’s lineal descendants in female line 

present — Alienation of gifted property by widow 
—Right of donor’s descendants to contest. See 
Custom (Punjab-gift), No. 2, 99 P.L.R. 
1914, •' 

^ f 

(4) Gift in favour of wife — Intention to 
defraud future creditors— Validity of gift. B%9 
FRAUDULENT TRANSFERS, No. 2, 23 Ind. 
Oas. 796. 

(5) TraDS^.>ion whether sale or gift— Test to 
be applig(3/*§ee SALE, No. 2, 19 C.D.J. 239. 


Goods. • 

Sale of grain— Delivery to be made acoor*ding 
to ' office terms ’ in Karachi— Dueedate falling 
on Sunday— When delivery to be completed— 
Time for sampling and analysis of goods. See 
Contract Act, No. 37, 7 8.L.R. i4l. 

GooS-will. c. 

Of business, wbat is. *Bee TRADE Marks 
N o. V 19 O.W.N. 1. 

Government. 

(1) Public pathway — Suit against Govern- 
ment — Possession by plaintiff for 12 years— 
Onus on Government to prove po^^ssion 
within 60 years. Bee ADVERSE POSSESSION, 
No. 9, 27 M.L.J. 299. 

(2) Digwari tenure — Powers of Government 
to determine htnoss of heir — Effect of sanction 
of Government — Sanction whether may be 
withheld — Action of Government if open to 
review by Courts. See DlQWARI TENURE, 
No. 1, 18 C.W.N. 10C6. 

(3) Right of Government to distribute water 
— Use of channel by villagers — Appeal by 
Government or parties interested. See 
WATER. No. 1, (1914) M W.N. 788. 

GoveFument of India Act (1838). 

S. 64. See LIMITATION ACT (1908), No. 30, 
18 O.W.N. 1066. 

Government of India Act (2 and 3, Geo. Y, 

c. 6). 

Position of Government of India towards the 
Calcutta University— Nature of University 
lectureship. See MANDAMUS, No. 1, 18 C.W. 
N. 430. 

Grant. 

(1) Se Itlement-decd — Grant for maintenance 
— Construction’— Powers of grantee — Dis- 
tincHon between conditional grants and 
grants containing directions for enjoyment 
— Lease by guardian in excess of his 
power s-^Validtly— Bight oj minor — Ss, 10, 
11 , Transfir of Piojjtrty Act — Grant for 
maintenance — Whettier alienation by 
grantee may be prevented under Hindu 
Law— Suit for rent after Estates Land 
Act came into force — Eon tender of patta 
whether a good defence. 

Z executed a 8ettlement*-deed in favour of bis 
wife M and his minor son R, which ran as fol- 
lows ; — '*Ibavo given to the said M this^day for 
herself and minor R and left in her enjoyment 
the buildings, gardens and- other immoveable 
properties, for the maintenance, clothing and 
other expenses of the said M and...R.” 

There was^a further provision that, after the 
lifetime of M, R should enjoy- all the said vil- 
lages ; and the grantees were not to alienate by 
sale, mortgage, etc., the properties were in- 
tended for the maintenance of the grantees. 

M executed a lease for a period of 15 years to 
the present plaintiff and died soon after the 
execution of the lease. The lessee sued foe 
rents from the *r7ot8, 
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Grant— (Con^intAcd) . • 

Held, oa the construotion of the grant, that 
the document cannot be regirded as merely 
creating a right of management in favour of 
M, but that the grant v^as to both M and B 
and that M was to hold possession on behalf to 
herself and hej; son. Her right was to cJ^se 
with her life and afterwards the son was to 
enjoy the whole. Both the mother an^ the 
son were created tenants-in common during 
the lifetime of the mother after which the son 
was to hold the whole (a). 

Held, also, that, by the terms of the grant, 
the enjoyment of the property was not restrict- 
ed to tijae grantee personally. The provision 
that M herself should give pattas and take 
muchillikas and collect the kist was not intend- 
ed to restrict the right of enjoyment, but to 
make it clear that she was to have powers wdth 
respect to the management which might other- 
wise be doubtful with respect to the provisions 
of Act MI of 1865. 

The fact that the grant was for the mainte- 
nance of the grantees is not suiUcient to show 
that the enjoyment of the property was restrict- 
ed to the grantees personally. Maintenance 
might be derived out of the property by the 
gHinlees without enjoying the property person- 
ally. 

Though a grant may prescribe the mode in 
which the grantee is to enjoy the property, 
such a provision would not be binding on him. 
(See S. 11, Transfer of Property Act, 8. 125, 
Succession Act) (5), 

A grant may, no doubt, be conditional on 
the grantee enjoying it in a particular manner ; 
but where it caninot be construed to bo condi- 
tional and there is a mere direction or requert 
that the enjoyment should be in a certain 
•manner, such a provision would not be bind- 
ing (c). 

Heldf also that the clause preventing aliena- 
tion by the grantees must bo construed as pre- 
venting alienations absolutely, and such restric- 
tiou was invalid. * 

‘ 8. 10, Transfer of Property Act, is applicable 
to Hindus unless any rule of Hindu Law be 
affected by it, and there is no rule of Hindu 
Law that alienations may be prevented in the 
case of grants for maintenance, though the 
alienation, of course, would not be valid beyond 
the time that the grant itself enures (d). 

The validity of even limited restraints on 
alienation is doubtful (e). 

Beldt also that the settlement-deed constitut- 
ed M as the guardian of minor B and that the 
lease by M could not be objected ito on the 
ground that M, had no right to deal with the 
son’s properties at all. 

Held, also that the lease^ cannot be treated as 
void because it was to last for 15 years which 
would extend to about 5 years beyond the 
minority of the son. 

A lease executed by a guardian beyond his 
powers must be held to be not void altogether 


Grant— (Oonfinwed). * 

against the minor, but only as void^le by 
him (/). 

The party who is entitled to avoid may do 
80 by an unequivocal act repudiating the trans- 
action and not necessarily by getting a decree 
of Court setting it aside (g). 

The right to avoid appears to be a personal 
privilege. No doubt a suit may be instituted 
by the minor through a next friend to set aside 
a transfer by a guardian even during the time 
of nqinority, but the suit should be by the 
minor himself and the setting aside of the 
transaction would be the act of the Court. 

In suits for rent instituted after the coming 
into operation of the Estates Land Aot, the 
non-tender of proper pattas is not a valid 
objection to the suit. Held therefore that 
the plaintiff in this suit was entitled to recover 
the rent sued for. Muthukumara Chetty 
Y. Anthony Udayan, 15 M.L.T. 361*24 Ind- 
Caa. 120. • 

8ADASIVA Iyer and Spencer, jj. 

lieffrences :—[a) 13 M.I.A. 209, R. (b) 16 C. 
W.N. 99, R. (c) 34 M. 7 ; 32 C. 683 ; 3 B.H.C. 
B. App. 63, R. id) 25 0. 869 ; 7 A.LJ. 406, B. 
(e) 16 C.W.N. 99 ; R. (/) 4 C. 523 ; 13 C.L.J. 
277 ; 28 A. 30 ; 32 A. 392 ; 14 M. 26 ; 31 0. 329, 

B. (g) 9 A.L.J. 216, R, 

■.» 

(2) Grant burdened with service — Hereditary 

grant — Inheritance, omission oj words of-^ 
Services not reguired — Land, %f can be ass- 
essed — Bengal Tenancy Act of 1886), 

6\ 106. 

The omission of worils of inheritance in a 
sanad, which confirmed a previous grant of the 
lands being held for purposes of service, is not 
sutlicient proof jper so that such grant was not 
hereditary, when evidence of long and uninter- 
rupted usage shows that the lands have des- 
cended from father to son for more than 100 
years (a). 

Where lands are held on a grant, subj? ct to 
a burden of service, and did not constitute a 
mere grant in lieu of service as long as the 
holders of thosi grants are willing and able to 
perform the services, the grantor or his repre- 
sentative has no right tj put an end to the 
tenure, whether his services were required or 
not (6). Mahadeo Lai v. Kalanand Singh, 
19 C.L.J. 241. 

Mookerjeb and Bbachoroft, jj,, 

References :— (a) M l. A, 247 = 11 B.L.R. 
71, F, (b) 13 B L.B. 124 = L.R. I.A. Sup. 181, 
F, 

(3) Hindu toidciu— Bolding life-estaU as lega- 
tee— Enlargement of estate by grant from 
Go'dernment subsequent to expiry of original 
mustajtri lease— Effect of such grant— 

61, Transfer of Property Act* 

A farming lease of some tracts of waste land 
in the Kumaon Province was granted in 1844 
by the Government to T.S. for a p^iod of 20 
years. The exact terms of the lease could not 
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Grant -^(Continued), 

be asc&tained but it appeared from records 
that it was the settled and declared policy of 
the Government in the case of such leases to 
confer proprietary title on the lessee at the end 
of the period of the lease if the Government 
was satisilod with the efforts of the lessee to 
bring the land under cultivation. 

In 1351 T.S. executed a will bequeathing his 
property to bis wife B for her life and after her 
death to his daughter G for h?r life and the 
remainder to the plaintiff. T.S. died in 1,852, 
and thereafter the land remained in the pos- 
session of R up to 1871. In that year the 
Government conferred proprietary title on R 
and she then sold the land to the defendants. 
After the death of R and G, the pliintiff as 
remainderman claimed the land. 

Beld^ that the original lease having expired 
in 1864, R*s possession after that date was in 
her own personal right and not as a legatee of 
her husband’s estate,* that the grant by the 
Government of proprietary rights was therefore 
not an enlargement of the original lease hold 
estate, and the plaintiff had no claim. 

Held^ also, that, if H’a possession up to 1871 
had been in her capacity as legatee under the 
will, the enlargement of the estate must have 
operated as an enlargement of the estate of her 
husband for the beneht of the temainderman 
under the will ; and in that case S. 5 1 of the 
Transfer of Property Act would not have any 
application, and the defendants would not have 
been entitled to be re imbursed for the expenses 
incurred by them in making improvements on 
the land. Raj KUhore Das v. Jaint Singh, 
12 A.Ii.J. 717 = 36 A. 387-2J Ind. Cas, 3G4. 
TUDBALIi and RAFIQ, JJ. 

(4) Nankir grant^Land subjfct to burden of 
service — Right of grantor to put an end to 
tenure when grantee is willing to perform 
service — Ejectmt ni. 

Where a grant of land is subjoot to a burden 
of service, that is to say, is nankar, and not a 
mere grant in lieq ol wages, the grantor has no 
right to put an end to the tenure, whether the 
services are performed or not, as long as the 
grantee is willing and able to perform the ser- 
vices (a). 

The defendants and their ancestors had been 
dwelling upon the land in dispute for more than 
half a century, being inducted into the land by 
the plaintiff's predecessor in permissive posses* 
Bion, owing to the facts that the parties were 
on very friendly terms and the defendants were 
kaviraja by profession. This good feeling led 
the plainfiff’s ancestor to allow the defendants' 
anq/3Stor to occupy the land and raise tiuts on 
it for habit itioQ without paymeat of rent. The 
Lower Appellate Court held that this 6vid|nce 
amounted to a proof of presumed nvik ir grant 
to the defendants’ ancestor. The defendants 
were still folding the profession of kav 'wajs 
and did not decline to render any service to the 
plainfiB. 


G rant— 

Held that the plaintif! was not entitle*d to 
ejeoti the defendants. Jogendra Naraln Sir- 
kar y. Ram Chandra Adhikarj, 28 Ind. Cas. 

300. 

^HOLMWOOD and CHAPMAN, JJ, 

Bejereniea : --{a) 29 M. 62 = 3*O.Ij.J. 1 = 10 
C.W.N. 161 = 3 A.L J. 65’=8 Bim. L.R. 1 = 16 
M.LST. l = lr M.L.T. 8 {P.C) = 33 I.a, 46, F.; 
22 C. 938, R. 

(6) Or ant, Mogholi Brahmattar — Tenure, held 
for more than lOO year^ at a fixed rent — 
Evidence of terms of the grant, absence of — 
Minerals, right to, * ^ 

Where a grant was proved to be a Mogholi 
Brahmattar grant held at a fix id rent for more 
than 100 years, but there was no document 
evidencing the grant, and it was nob proved that 
there were minos opened on the property at the 
date of the grant, or that the grantee, for bis 
successors in interest had a prescriptive fight to 
work any of the minerals under the property ; 

Held, that the inference that could bo drawn 
from ihesQ facts was that, although the Brab- 
mattar was a permanent tenure, the grar>t did 
not transfer the minerals to the grantee. Kunja 
Behari Seal v. Raja Durga Prasad Singlt* 
20 C.L J. 304 =%19 C. W N. 203. 

Fletcher and Richardson, jj. 

References : — 37 C. 723 ; 38 0. 845 ; 39 C. 696, 
F. 

(6) Mining lease — Maintenance grants Or ant 
for life-- No express provisions authorising 
grantee to open mines— Or antce, if can graiit 
mining lease — Grants construction of - Oral 
evidence — Conduct of pirtiis — Mine whin 
open -Intention — Damages, measure of. 

Where a deed wis one for m.aintenanc3 for. 
the life of the grantee and did not contain any 
express provision authorising the grantee to 
open new mines and to appropriate the minerals 
therefrom : 

Held, that, under the grant, the grantee bad 
no ngot to grant a mining Iciso for iho purpose 
of opening and working new mines. 

Gases on the subject reviewed. 

The conduct of the parties can be relied on 
to ascertain the intention of the grantor, in the 
case of ancient grants wnose terms are ambigu- 

# 

A mine is said to be open when it has been 
devoted, by a person lawfully entitled to do fo, 
to the purpose of making a profit by the work- 
ing and sale of the minerals therein (a), 

Whethef a mine is open or not is a question 
of intention and the inteiption may be evi- 
denced in various ways (6). 

Instances of minea when open and when not 
open, discussed. 

The measure of damages is the value of the 
minerals wrongfully abstracted at the date of 
abstraction, less the expenses of converting 
them into chattel and of carrying them to the 
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^t9kni^{pcnlif\ued), « 

pit’a mouth (c], F. F. Christian y. Tekaitni 
Narbada Koeri, 20 0 X.J. 527. 

MUKKKJEE and BBACHCROFT. JJ. 

Eeferencps : — {a) (1878) 8 Ch. D. 521, i2. 
Q}) (1902) 87 L.T. 33. B. (c) (1879) 13 GhiD. 
674 <586) ; 2 CfL.J. 20 (44) ; (1880) 5 A.O. 39 
(40). R. 

A * 

(7) Sirvice grant — BesumpHon’^Gjant for 
public or private service s. 

Ayling, J.— Whpre a grant was made having 
referenoe to past service, and a small kattubadi 
was a|po reserved, and where the grantee was 
to enjoy from son to grandson and so on in suc- 
cession, it is a grant burdened with service. In 
sucb a case so long as the holders of the grant 
are willing and able to perform tbe services, 
the Zemindar has no right to put an end to the 
tenure whether the serviot s were re quired nr not. 
The n..»ture of the services makes no difference 
in tbe case of such a grant where lands are 
enjoyed in lieu of wages. The power of arbi- 
trary resumption would largely turn on whether 
the services were public or private. 

Sadas'va lyer^ J.— The nature of a tenure has 
be decid«d upon tbe evidence in each case, 
and in the case of a grant sujbsequent to the 
permanent settlement, to which, services of a 
personal as opposed to a public character are 
attached, (he burden of proving that it is not 
resumable is on the grantee. Whether the grant 
is resumable or not has to be decided on a consi- 
deration of all the evidence including the nature 
of tbe service, tbe terms of tbe grant, tbe 
question whether the service is attached to any 
office known 6y any particular designation and 
so on. Where the services are such as are 
reserved to the zemindar personally, there can 
be very little doubt that the inam was a rof^um- 
able grant. Mrutyanjudii v. Raja of Pitta- 
puram, (1914) M.W N. 936. 

AYLINQ and SADASIVA lYER, JJ, 

( 8 ? Jurisdiction-- Burden of proof — Agrah^ram 
grant — Grantee owner of kudivar am - Pie- 
sumption, 

It is for the party who wants to oust the 
jurisdiction Of Civil Courts to prove the exi&Jtonce 
of facts which oust jurisdiction. 

•» 

No presnmpticn arises that the person to 
whom tbe agraharam had been granted was not 
tbe owner of the kudiva^am at tbe time of the 

grant. Ramala YenkataswamI v. Kanumalla 
Naraslmhayya, 16 M.L.T. 696 = 26 Ind. Cas. 
367. 

Kumaraswamy Sastri, j. , 

References 22, Tnd, Cas. 339 = 16 M.L.T. 
268 = 26 M.L.J. 99 ; 26 Ind. Cas. 891«27 M.L, 
J, 233, D, ; 8 Ind. Ca^. 366 = 8 M L.T. 376 = 
(1910) M.W.N. 639; SOTnd. Cas. 769 = (1913) 
M W.N. 782 = 24 M.L.J. 659, F. 

(8-a) Government grant free of pnym ni of 
land revenue, sale of, in execution of a 
mortgage decree — Government refnsing 


Grant— (Conffnwed). ^ 

sale — Suit against Secri tary of Sidite, the 
judgment-debtor and the subsequent trans- 
feree, maintainability of— Specific Belief 
Act, 5. 4^2-" Jurisdiction of a Civil Court— 
Hearing of case on merits^ necessity of, 

Tbe plaintiff-appellant obtained a mortgage 
decree entitling him to bring to sale certain 
lands held by the mortgagor under the terms of 
a Government grant free of payment of land 
revenue. In execution of the mortgage decree 
the plaintiff-appellant applied for sale of the 
Jan<f, but the Local Government refused rano- 
tion to the sale on the ground that in view of 
the terms of the grant tbe property was inaliena- 
ble. The plaintid-appellant then instituted tbe 
present suit against (he Secretary of State, tbe 
judgment-debtor and a subsequent transferee 
praying for a decreee against the Secretary of 
State declaring that the right, title and interest 
of the other defendants in the land in question 
was liable to sale in execution of his decree, and 
that tbe judgment-deblor bad an alienable 
interest in the property. The Subordirate 
Judge dismissed the suit holding that tbe Civil 
Court bad no jurisdiction to take cognizanoe of 
such a suit, that the suit was not maintainable 
and that he should not in the exercise of bis 
discretion give sucb a declaration. 

Held, that, although the Local Government 
as an executive authority bad an unfettered 
discretion to refuse sale in sucb a case, yet the 
declaration made by it in the same order as 
to the terms of the grant must be treated to 
have been made in its capacity rf a grantor 
and could be challenged, and the suit was 
maintainable in respect thereof. 

H li further, that the Civil Court had juris- 
diction to bear the suit. 

Held, also, that the question of discretion 
po.<^sessed by the Court in the matter of grant- 
ing declarations could not be considered until 
the case bad been heard upon its merits. Ansar 
Chand v. Secretary of State, 17 O.C. 369. 
Stuart and Kanhaiya Lal, a j.c s. 

(9) Jagir— Grant, if cor.dilional — Tenure 
created by document— Constrvetion— Presump^ 
lion — Contract with quahficaticn made with 
other persons, admissibility of — Alienation of 
tenure when permissible, Bhagwat Buksh v. 
Sheo Pershad, 18 C.L.J. 277=19 C.W.N. 297 
= 21 Ind. Cas. 48 1. See Final Part, 1913, Col. 
616. 

(10) Grant by Government for pcltfioal con- 
siderations — Interpretation of sanad — Opinion 
of tbe Revenue officers as to the terms of the 
grant, whether relevant. See CiV. PRO. CODE 
(1908), No. 105, 12 A.L J. 437. 

(11) Government grant of exclusive fishery— 
Proof, Vhen original grant not fortbeomiqg) by 
secondary evidence and evidence of user. See 
J.ALKAR, No. 2, 18C.W N. 1217. 

(12) Rent-free grant— Long possession with- 
out payment of rent — Presumption. See LAND- 
LORD AND Tenant, Nos. 89. 4K 42 and 44, 
24 Ind. Cafl. 29?, 319, 364 and 424* 
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Grant —(Contf/wi6c?) . 

( 13) €hrotriam grant whether includes Poram- 
boke — Eafranobisement of the village — Efifeot 
—Right to minerals in the village See ShbOT- 
RlAM Grant, No. l, 15 M.L.T. 277, 

(14) Original grant not forthcoming — Snbse- 
quent conveyances through which titilc derived 
whether title deeds. Bee TlTLEl DEBDS, No. 1. 
18 O.W.N. 898. 

Grazing Right. 

‘ Shamilat Und — Right of shopkeepers — Per- 
missive grazing whether confers right. « See 
WAJIB UL-ABZ, No. 2, 223 P.L.R. 1914. 

Grove. 

(1) Land let out for grove— Suit for po.sses- 
sion—Jurisdiction of Civil Courts See ACT II 
OF 1901 (AGRA Tenancy). No. 6, 12 a.L J. 
1080. 

i2) Grove planted by proprietor with con- 
sent of general body of proprietors—Subsequent 
loss of status as propfietor—Effect. See LAND- 
LORD AND Tenant, No. 32, 24 Ind. Cas. 81. 

Guardian ad litem. 

(1) Fraud —Suit to set aside decree for fraud'^ 
Mis-statement that there was no fit verson to act 
as guardian ad litem for minor ^ N eg liqence in 
conducting suit by guardian ad litem, Maruth- 
araali Gownden v. Palani Go4irnden, 16 Ind. 
Cas. 182 = 37 M. 635. See Pinal Part, 1913, 
Col. 620. 

(2) Certificated guardian— Absence of formal 
order appointing him guardian ad litem whether 
fatal to the suit. See CiV. PRO. CODE (1882), 
No. 54, 22 Ind. Cas. 240. 

(3) Lunatic— Guardian ad litem not appoint- 
ed— Effect, Civ. Pro. Code (1908), No. 46, 
22 Ind. Cas. 673. 

Guardian and Minor. 

(1) Evidence— Recital in documfuts—Oivis — 

Infant — Setting aside deed of guardian — 

Gonsideraiion — Presum'ption^ 

The recital in a deed cannot be accepted as 
evidence sufficients^ to establish the facts so 
recited. It would be some evidence on behalf 
of the party on whom the burden of proof lay 
to establish the existence of a legal necessity. 

The question on whom the onus of proof lies 
in suits brought by an infant to recover pro- 
perty improperly sold or mortgaged is one not 
capable 6f a general or inflexible answer. Whe- 
ther the onus is shifted in any particular case 
is a question of fact. Where a great portion of 
the oonsideration is satisfactorily proved, stiict 
proof need not be required with reference to 
every rupeio making up the transaction for the 
debt claimed. Krishna Rao v. Aiirasami 
Pad&yachi, (1914) M.W.N. 490=27 M L.J. 
138 = 24 Ind. Cas. 426. 

TYAB.n and Spencer, jj. * 

(2) Minor — Guardian — Bond for ancestral 

debit ea^cuted by mother as guardian of 

minor son^l 4 %ability of son or mother. 


Guardian ^and Minor— (Conftntied). 

Where the mother of la minor son executed a 
bond purporting to be on behalf of the miuor, 
to pay a debt of his deceased iij^ther by instal- 
ments, but dtd not describe herself as bis 
guardian. 

Held, (1) that the son was likble for the re- 
payment of the debts a^ it was his pious obli- 
gation to p^ay that debt and as it could have 
been recovered by the creditor out of the assets 
in his hand (a); 

(2) that no decree could lie given against the 

mother. Siva Narayan Ghosh v. Katnakhya 
Ghose, 23 Ind. Cas. 877. ^ 

MOOKER.TEB and BEACHOBOFT. JJ. 

Reference : — (a) 26 M, 330, F. 

(3) Minor— Previous suit— -Gross negligence 
of guardian — Decree against minor— Not 
binding on minor — No res judicata^ Hindu 
Laio— Widow— Representative of estate — 
Suit by her— Decree — Not binding on rever- 
sioners -No strangers party to suit — Each 
member litigating for himself — Decree in 
favour of widow as representing estate — 
Suit by reversioner against toidow —No 
judicata. ^ 

Where a guardian deliberately sets up a false 
plea of adoption and fails to set up the claim 
of the minor under a will of which also he must 
have been aware, and a decree is passed against 
the minor. 

Held, that the minor is not bound by the 
decree paf-sed against him, and that the decree 
would not operate as res judicata against him. 
A minor is not bound by a decree passed against 
him if be shows that his guardian is guilty of. 
gross negligence. 

Per Spencer, J, — While the widow lives, the 
reversioners do not represent, the estate. There- 
fore they are not boun^ by any decision obtain- 
ed for or against her acting in her capacity as 
representative of the estate. Moreover in a suit 
to which no strangers are parties, each member 
of the family must ordinarily be considered to 
be litigating for bis own benefit aud not for the 
benefit of the estate (a), Ootepati Bubbau v. 
Gotepati Narasamma, 27 M L.J. 486. 

Sankaran Nair and Spencer, jj 

Reference :—[a) 30 C. 556 (P.C.), F, 

f4) Parent and child— Duties— Delegation of 
guardianship — Right to revoke — Father best 
Judge — Jurisdiction of High Court— Minors 
temporarily resident in Enqla'nd — Guardian 
and Wards Act— Not applicable to High Court 
— Powfr to supplement judgment by minute be- 
fore actual decree is,draivn up— Cl 13 of the 
Letters Patent-Powers of High Court in suits 
transferred to its Extraordinary Original Juris- 
diction, G. Narayaniah v. Mri. Annie Beiant, 
(1913) M.W.N. 906 = 21 Ind. Gas. 646. See 
Final Part, 1313, Col, 621. 



DlGBSf OF CASB8. 


610 


600 

Guardian and Minor— 

(5) * Release executed by mother as guardian 
^Whether binding on minor— family arrange- 
tnent. YUvanathatwami Naioker v. Kamu 
Amraal, 24 M.L.J. 271 = 21 4nd. Gag. 724. 
See Final Part, 1919, Ool. 622. 

, » 

(6) Jurisdictibn — Waiver of objection, effect 

of— Objection may be' taken at any stage — 
Special remedy — Common law rights QuarUians 
and Wards Act (VIII of 1890) — Regular suit for 
custody of minor, whether lies— Suit originally 
instituted in District Court — Subsequently 
transferred to Higft Court— ‘Extraordinary Ori- 
ginal Civil Jurisdiction^ Ordinary Original 
Civil Jkfisdiction— Letters Patent, 1865, C2s.l3, 
l9, 18, 20- Jurisdiction conferred by Cl, 17, 
exerciseof — “ WUhtn the Presidency of Madras,*' 
effect of— Domicile of 77 iinor to be taken into 
consideration— Minor in England — Poioer of 
High Court to appoint guardian in India— 
Means of enforcmg judgme7U of High Court- 
Effective ju gment —Civ>Prr,Code, 1908, S. 20, 
0, XXI, r, 32, 0. XXXll/r. 5 -Suit for ap- 
pointment of Quardia7% — Minor, whether to be 
impleaded as party— Various portions of 8- 20 
are alter native— Action in personam— Defendant 
resident or prAeni within jurisdiction — Subject 
(Jf^uit absent from jurisdiction — Welfare of 
minor— Rights of father — Surrei^der of custody 
of minor by father —Recovery of custody — 
Waiver of paternal rights — Re-assertion of 
rights- Delegation of pater7ial rights- Revocation 
of delegation— Minor nearly of 18, lohether 
guardian should be appointed. Mrs* Annie 
Beaant v. Narayaniah 25 M.LJ. 661 = 21 
Ind. Gas. 789=16 M.L,T. 1 (1914) M.W.N. 
Sup. 1, See Pinal Part, 1913, Col. 625. 

(7) Jurisdiotion of District Court and High 
Court in respect of infants — Application by 
•father for custody of infanta if by suit or appli- 
cation — Infants when to be represented in an 
application for custody of their person — Hindu 
father if may appoint another as guardian of 
his sons — Authority so given if may be revoked 
— Father if may he appointed guardian — Com- 
mon law powers of High Courts and District 
Courts over infants. See ACT VIII OF 1890 
(Guardians AND Wards), No. 5, is o.W,N. 
1089. 

n 

(8) Application for appointment of guardian 
of a minor — Directions* to third party for depo- 
siting the minor’s money in Court— Legality. 
•See ACT^ VIII OF 1890 (Guardians and 
Wards), No. l, 12 A.L.J. 788. 

(9) Returns filed by certificated guardian of 
minor if admissible in favour of minor. See 
ACT IX OP 1880 (Bengal Cess), Np. i, 18 0, 
W.N. 1076. 

» 

(10) Prior suit to establish right to property— 
Guardian ad litem of mii\or defendant— Later 
suit by such guardian to establish bis own 
right to the property — Omission to plead per- 
sonal title in former suit— No bar to sub- 
sequent suit. Bee ESTOPPEL, No. 2, 1 P.R. 
1914. 


] Guardian and Minor— {Concluded), 

(11) Lease by guardian in excess of hit} powers 
— Validity — Rights of minor. See GRANT, 
No. 1. 16 M.L.T. 361. 

(12) Suit by a minor after attaining majority 
for possession of land sold by his guardian 
during bis minority— Limitation. See LIMITA- 
TION ACT (1909), No. 66. 17 O.C. 62. 

(13) Alienation by mother as guardian — 
Alienation not for legal necessity but considera- 
tion applied for benefit of minor— Suit brought 
to set aside alienation more than three years 
after attainment of majority— Limitation. See 
Limitation Act (1908), No. 76, 24 Ind. Cas. 
110 . 

(14) Minot’s property— Alienation by'guar- 
dian de facto but not de jure — Effect — Minor’s 
right to recover possession — Limitation — Void 
contract whether can be ratified. See LIMITA- 
TION ACT (1908), No. 140, 10 N.L.R. 133. 

(15) Lease by de facto guardian who could not 
hode /wre guardian whetjber valid. See Ma- 
homedan Law (Guardianship), No. 1, 21 
Ind. Cas. 128. 

Guardian and Ward. 

(1) Minor daughter, a ward of Court — Selec- 
tion of bridegroom— Right of mother and 
step-brother. 

The right of selection of a bridegroom for 
the minor ward is in the mother and should not 
be interfered with by the Court except in very 
exceptional circumstanoes. la the matter of 
Man! Bai, 15 M.L.T. 146=22 Ind. Cas. 831, 
Wallis, j. 

Reference:— ‘10 M.L.T. 57, F, 

(2) Court’s power to re-call the previous order 
appointing guardian— Minor attaining majority 
before application for appointing guardian— 
Effect. Bee ACT VIII OF 1890 (GUARDIANS 
AND Wards), No. 33, 20 C.L.J. 213. 

Guardians and Wards Act. 

See ACT VIII OF 1890. 

Guzarat Talukdars Act. 

Bee BOM. ACT VI OF 1888. 

Habeas Corpus. 

High Courts in India if may order person 
within jurisdiction to take possession of infants 
residing in England at the risk of Habeas 
Corpus. See ACT^VIII OF 1890 (GUARDIANS 
AND Wards), No. 6, 18 C.W.N. 1089? 

Handwriting. 

Comparison of — Powers of Court. See EVI- 
DENCE ACT, No. 17, (1914) M.W.N. 240. 

Heir. 

(1) Sequestration of property by attachment — 
Effect - Right of creditor — Personal liability of 
beV-at law — Right of heir to profits. See 
DEBTOR AND CREDITOR, No. 8. 17 O.C. 207. 

(2) Heir taking under a trust deed- -His liabili- 
ties not affected. Bee HINDU jDaw (GBNB« 
RAL), No. 1, 27 M.L.J. 694, 
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Hereditary Offices Act. 

See^BOM. ACT III OF 1874. 

High Court. 

(1) High Court, Power oj--- Self -contradictory 
decrees of lower Court — Proper order — 
Or^ar passed more than 3 years ago ^ High 
Co^rt, when can interfere* 

In the oase of two self oontradiotory decrees 
made by the lower appellate Court in the same 
matter, the High Court set aside the whole 
proceedings and remanded the oase to the lower 
Court for fresh deoision. * 

The High Court will not revise an order 
made more than three years ago. unless it 
feels that by interference complete justice 
can be done to both the parties. Aslta Mohan 
Ohose Maulik v. Syed Saha Habibur Rasul, 
19 C L.J. 9 = 22 Ind. Cas. 801. 

MOOKEajBE and BEACHCBOFT, JJ. 

(2) Jurisdiction of District Court and High 
Court in respect of itifants — Limitations as to 
jurisdiction — High Courts in India if may order 
person within jurisdiction to take possession of 
infants residing in .England — Conflict of juris- 
diction between Indian Courts and English 
Courts— Common law powers of Chartered High 
Courts over infants — Power of Indian High 
Court to declare infant ward of Court for ex- 
tending minority — High Courtis powers when 
case transferred from District Court. See ACT 
VIII OF 1890 (Guardians and Wards), 
No. 6. i8 C.W.N. 1089. 

(3) Omission of qualified candidate’s name 
from election roll — Right to mandamus— Inter- 
ference of High Court, See ACT VI OF 3914 
(Bengal Medical), No. i, 19C.W.N. 129. 

(4) Suit instituted in the original side of the 
High Court — Application to stay the suit when 
entertain able— Abuse of process of Court — In- 
herent powers of Court. See ClV. PRO, CODE 
(1908), .No. 56, 27 M.L.J. 645. 

High Court (Bombay). 

Parsi husband and wife — Jurisdiction of High 
Cohrt to , order permanent alimony without 
order for judicial Separation. See ACT XV OF 
1865 (PARSI Marriage and Divorce), 
No. 1, 16 Bom, L.R. 211. 

High Court (Calcutta). 

Sonthal Pergannabs — Suit valued over 
Rs. 1,000- Proceedings therein if subject to High 
Court’S superintendence — Order in execution 
proceeding if may be revised. See ACT XXXVII 
OF 1865 (SONTHAL PERGANNAHS), No. 2, 18 
O.W.N. 662. 

High Court (Madras). 

(1) Appeal — Admission Court excusing delay 
—Order subject .to objection— Practice. See 
APPEAL (General), No. lO, 23 Ind. Cas. (946. 

(2) Power of High Court to make rules for 
Presidency Small Cause Court. Bee SMALL 
Cause courts Rules (Presidency), 
No. 1. (1914) M.W.N. 216. 


High Cousti Act (21 and 28 Vie., e. lOi). 

(1) S. 15— Superintendence vested in High 
Court when oefli be exercised and over what 
Courts— Court of Revenue officer in Chota 
Nagpur — Proceedings for settlement of fair 
rent— Appeal— Revision. See BENGAL ACT 
Vf OP 1908 (CHOTA NAGPqR TENANCY), 
No. 3, 19 C.L.J. 300. . 

(9J 8. l&^Sub-Deputy Collector of Sonthal 
Parganas — Appellate jurisdiction of High 
Court. See BENGAL ACT XXXVII OF 1855 
(SONTHAL PARGANAS), No. 1, 19 C.L J. 294. 

(3) S. 16— High Court’s ‘powers of superin- 
tendence. See REGULATION V OP 1893 (SON- 
THAL Parganas), No. 2, 22 Ind, Cas. 848. 

(4) See CHARTER ACT. 

High Court Rules. 

1. — BOMBAY. 

2. — Madras. 

1.— Bombay. 

(1) Bombay High Court Rules ( Original Side), 
r 107 — Summons^ service of — Service 
through registered post — Qiv* Pro. Code, 
1908, Ss. 129, 131— GeaeraZ Clauses Mt 

(Xof 1897), 8. 27. 

• 

Where a summons forwarded by registered 
post, under r. 107 of the Bombay High Court 
Rules (Original Side), is tendered to, and refused 
by, the defendant, be refuses it at bis own 
risk. Where he disputes the actual delivery or 
tender of delivery, it is a mere question of fact, 
and the onus is on him. Roopohand v. Hajee 
Hussein, 16 Bom. L.R. 201 = 24 Ind. Cas. 
437. 

Beaman, j. 

(2) Civil Circulars of the Bombay High Court 
{Appellate Side), Chap. VI, r. 2 — Arbitra- 
tion — Reference to arbitrator — Claim 
against military officer — Award — Decree 
in terms of award^-Interference by High 
Court-Civ. Pro^Code (1908), Ss. 115, 161. 

On the 9th July 1913, the plaintiff, a money 
lender, obtained from the defendant, a Military 
Officer, a promissory note for Rs. 4,931. On 
the 11th idem, both the parties * signed a re> 
ference to arbitration whereby they agreed to 
refer the matter of money dealing between 
them to a pleader named, and nominated him 
arbitrator to settle the accounts and pass 4 
judgment against the officer in favour cf the 
plaintiff on the strength of the promissory 
note. At the same time, the defendant signed 
a vaJeilpatra authorising another pleader to 
appear in^Court and admit the award that may 
be passed against him. The arbitrator made 
his award on the 16th Jul^ directing that the 
defendant should pay the plaintiff Rs. 4,931 in 
cash by instalments and Rs. 30 for the pleader’s 
fees. The plaintif filed a suit on the same day 
for obtaining a decree in terms of the award. 
The Court passed a decree accordingly. The 
proceedings having come to the notice of the 
High Court S- 
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High Court Ruits-^(Concluded). , 

— -f.— Bombay— (Concluded), 

Held, settiog aside the decree under Ss. 116 
and 151 of Civ.*Pro. Code# that the lower Court 
disregarded High Court Civil Circulars, Chap. 
VI, r. 1. Velohand Ghhaganlal Shah y. Lieal« 
R. C. C. Liston; 16 Bern. L.B. 517 » 38 B. ^8. 
SCOTT, C.J.. and Batchelor, j. 

(3) High Court Civil Circular 36, {cL^ 1— 
Decree — Execution — Sale — Condition of sale 
that interest of only named defendants pass by 
sale -^Interest of grandsons not parties to suit 
does not pass — Mortgage by the father of family 
property. Timmappa Devarabhatta y. Nar- 
Singh iTniniaya Hebar, 15 Bom L.R. 794 a 37 
B. 631 » 21 Ind, Cas. 123. See Final Part, 
1913, Col. 629. 

2.— Madras. 

(1) Original side — CounseVs fees when in* 
strUcied by party or by vakil. 

When counsel is instructed by the party in 
person, the latter is entitled to claim as part 
of the costs decreed to him the reasonable fee 
paid to his counsel. And when he is instruct- 
ed by a vakilt the Taxing oifioer or the Judge 
flsay certify for his fee. Srinivasa Aiyengar 
Y. Cannippa Chetty. 26 M.L J. 567 » 15 M. 
L.T- 411 = 24 Ind. Cas. 896. " 

Sankarak Naib, j. 

(2) Pleadings^^lssues framed throwing onus 
on one side — Cannot be questioned in appeal-*** 
Power of an admission Judge to excuse delay 
in Original Side Appeil — Irregularity in proce* 
dure-'Oiiginal Side r. 335 — Appellate Side 
r, l.—Ruthna Gramany v. Veerabadra Iyer, 
(1913) M W.N. 751 = 25 MIj.J. 281 = 21 Ind. 
Cas. 96. See Final Part, 1913, Col. 631. 

' Hikiinali Tenure. 

Hikimali tenure-- Lease — Invalid grant 
— Rentf acceptance of — Oc''upancy rights acquisi- 
tion oft under trespasser— Bengal Bent Recovery 
Act (X of 1859^ - Grant, nature of— Adverse 
possession- Radha Madhab Kara in Hikim v. 
'Milan Mahato. 18 C.L J. 23 = 21 Ind. Cas. 204. 
Bee Final Part, 1913, Col. 632. 

Hindu Law\ 

1. — General. ^ 

2. — ADOPTION. 

► S.-oAFFILIATION. 

4.— alienation. 

6.— debts. 

6.— Exclusion from inheritance. 
7-— Gift. 

8. — Guardianship. 

9. — impartible Estates. 

10. — inheritance., 

11. — Joint Family. 

12. — Maintenance. 

13. — Marriage. 

14. — partition. 


Hindu Lnw—(Coniihuid)t 

16.— Religious Endowments, 

16. — Religious Offices. 

17. -Restitution of Conjugal rights. 

18. — Re-union. 

19 . — Re VBRSIONBBS. 

20. — Self- a cquisition. 

21. — Stridhanam, 

22. — Succession. 

23. — Texts. 

24. — Widow. 

25. — Will. 

26. — Women’s Estate. 

1.— General. 

(1) Zemindari — Annuity agreed to be paid to 
a person and his heirs — Whether a charge 
on the estate— Charge how created— Rule 
against perpetuities — Meaning of 'santhathi 
paramparyamayi *— Whether includes colla* 
teral heirs — S. 40, Transfer of Property Act 
— Heir taking estate under a trust deed — 
His liabilities not affected— Remedies open 
to annuitant, » 

A suit was 61ed by one S in 1853 against P, 
the then Zemindarini of Ramnad, for the re- 
covery of the Zemindari on the ground that he 
was entitled to it in preference to P, the widow 
in possession. The parties eventually compro- 
mised and B agreed to receive a sum of Rs. 700 
monthly for herself and his heirs [Sanihathi 
paramparyamayi) from the Zemindar of Ram- 
nad in consideration of his having given up bis 
claim to the Zemindari. 

Held that this grant of the monthly allow- 
ance enured for the benefit of the heirs of 8 and 
was enforceable against the successors of P in 
the Zemindari (a). 

Held also per Wallis^ C. J. 'that the words 
of the razinama were not sufficient to impose a 
charge, but the annuity might be properly made 
a charge on a part of the Zemindari, 

The words ‘ Sanihathi paramparyamayi * 
indicated that the annuity was descendible to 
the heirs of S generally and was not limited 
only to his lineal descendants. 

Assuming that the grant was merely of an 
annuity payable to S and bis heirs, such a 
grant did not offend against the rules of English 
Law or Hindu Law. 

Per Seshagiri Aiyar^ J, The remedy open to 
a person in whose favour an annuity is created 
is not to bring an administration action only. 
If assets are admitted, a suit to recover arrears 
will lie. No special language is necessary to 
create a charge. It depends upon t^e intention 
of the^, parties. The language of the razinama 
in this case amounts to creating a charge on 
the Zemindari. 

A grant of this kind is covered by tbt. second 
clause of S. 40 of the Transfer of Property Act. 

There is nothing repugnant to .^indu Law in 
making such a perpetual grant. 
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Hlatitt Law-^{Gont^ued). 

1 .^General— (ConciMti^d) . 

The fact that the present Rajah of Ramnad 
took the estate as a gift under a trust deed from 
his father will not take away the liability whioh 
would have devolved on him if he had succeeded 
to the property as son and heir. 

Where property is given by will to a person 
who would otherwise be entitled to it as heir, 
the character of the property is not changed. 
The same principle should be extended to trans- 
* fer inter vivos. 

The words * Santhathi paramparyamayi ’ 
convey a heritable estate from generation to 
generation. They are even stronger than the 
words ‘ Putra Pouthra Paramparya,* They 
mean the heirs in general. Any person in the 
line of heirs to S is entitled to recover the 
allowance and his assignee has the same rights 
to it. Rajah of Mamnad ¥. Sundarapandia- 
swami ThoYar, 27 M.L. J. 694. 

Wallis, c j. and. seshagiri aiyar, j. 

(2) Interpretation of rules of Hindu Law. See 
Hindu Law (Inheritance), No. 2, 18 O.W. 
N. 1154. 

— -2.— idoption, 

(1) Conditional adoption — Widow stipulating 
for continuing her powers over property^ 
Agreement unreasonable, « 

A Hindu widow made, at the time of adopt- 
ing a boy, an agreement with the natural 
father of the boy, that she was to retain all 
the rights she had of managing her husband’s 
property as long as she lived, and that the 
adopted boy was to get those rights only after 
her death. The widow having sued for her 
rights under the agreement : 

Held, that the agreement could not be given 
effect to, as its terms were either fair nor 
reasonable. Purshottam Mukund Samant v. 
Rakhmabai Mukund, 16 Bom. L.K. 57 = 23 
Ind. Gas. 599. 

Heaton and Shah, jj. 

(2) Adoption-— Consent of reversioners— Bono, 
fide. 

Where a document simply authorized the 
adoption of any boy at any time, it is useless 
to base an adoption upon it. Where the con- 
sent is limited to the adoption of the son of the 
consenting sapinda, it would lose its validity 
after lapse of time during whioh oiroumstanoes 
had changed. Where a widow did not consult 
the nearest reversioner but obtained the consent 
of three comparatively remote sapindas of whom 
two were interested directly in approving her 
project, it cannot be said to be a bona fide 
attempt to take the opinion of the sapindas or 
a majority of them as the law requires. Yeera 
Batawaraju v. Balaiurya Prosadarao, (191^) 
M.W.N. 602. 

White, c.j,, and Oldfield, j. ♦' 

(3) Adoption of a Brahmin hoy by a man of a 
lower caster— Inheritance— Adoption within 
the same caste. 


Hindu (Continued), 

%,—kdopi\an— (Continued ) . 

Held, that an adoption of a Brahmin boy by 
a man of a lower caste is not authorised by the 
Hindu Law. * 

^or the purposes of inheritance each primary 
caste (varna) must adopt from Within its own 
limits. Narain Singh v: Musammat Bhiam 
Kali«unw*p. 17 0.0, 186. 

Stuart and Pandit Kanhaiya Lal, 

A.J.CS. 

(4) Adoption— Limit to exercise— Consent of 
reversioner sapindas — Nearest reversioner— 
Homing leave on unreasonable grc'*'mds. 

The dictum in Suryanarayana v. Venkatra- 
mania) only lays down that an authority given in 
general terms cannot be relied upon as validat- 
ing the adoption made several years afterwards, 
when several of the sapindas who gave that 
authority had died, where other sapindag. inter- 
ested in the estate ai^d the affairs of the widow 
had come into existence and when other similar 
circumstances had intervened before the adop- 
tion actually takes place. It does not lay down 
that, merely because the sapindas had such con- 
fidence in the widow’s good sense and good faith 
as to give her the widest disoretioni as to 
time of adoptioivand the boy to be adopted, the 
authority cannot be availed of by the widow 
when she made the adoption almost immediate- 
ly after she got the authority and when the 
sapindas who gave the authority were alive and 
had not withdrawn their authority. 

Whether a further power to make suoceBsive 
adoption is valid or not ? Where a nearest 
reversioner unreasonably refuses to give per- 
mission to the adoption, the consent of remote 
reversioners is quite sufficient to validate the 
adoption. Nagarampalli Kamesam v. Naga- 
rampali Batchamma, (I9l4j M.W.N. 620 « 24 
Ind. Gao. 257. 

Wallis and Sadasiva Iyer, jj. 

Reference:—ia) 26 M. 681, Expl. 

« 

(5) Adoption — Twice-born class — Datta 
Komam if necessary — Boy adopted of same 
gotra. 

Among the twice-born classes, Dafta Homam 
is not necessary when the adoptiv e father and 
the adopted child belong the same gotra. 

Queerer whether Datta Homam is at all an 
essential ceremony for the validity of an adop- 
tion. Katki y. Lakpatl Pujari, 20 G.L.J. 319. 
Mookerjee and Beachcroft, jj. 

(6) Authority to adopt— Construction of docu- 
ment — Ride as to— Use of the term * a son ’ 
— Effect— Legality of second adoption — Ex- 
trinsic evidence — Bow *far admissible to 
construe the power —Impartible estate— 
Whether joint fan^ly property governed by 
MitaksharaLaw—Ruleas to survivorship 
— How far applicable— Adoption to last 
male owner— Rule as to — Existence of 
adopted son's widow— Bar to second adop- 
tion— Intewnediate holder in possession of 
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fiiadtt Law^(OontmuBd)» 

——•2. — Adoption -^(Continued), 

estate — Divesting by preferential hsir — 

‘ Vesting of property * — Meaning — Custom 

of Pao Brahmin. 

^ A, the Zamindar of Chinnakimidi, an^dm* 
partible Zimiddari, died in 1868. Prior to 
his death, he gave authority to his wife K, to 
adopt ' a son ’ to him. K was thi»n preiS[nant 
and subseqaentiy gave birth to a daughter. In 
1870, K adopted B. Between the death of A 
and the adoption of B, the Zamindan vested 
in B, the undivided younger brother of A. B 
questioned the authority to adopt, and B, the 
adopteShfbn, sued to recover the Zimindariand 
having succeeded in the suit divested B. B 
died in 1908 leaving his widow D him surviving. 
B succeeded B and died 16 days after accession 
leaving his sons Pand Q. K, purporting to act 
on the authority given to her by A, adopted M. 
On bel^jilf of M the present suit was brought to 
recover the Zamindari froni P and Q. 

Held that, in the present case, the power to 
adopt given to K was not exercisable by reason 
of the fact that B’s widow was alive at the time 
when plaintiff’s adoption took place (a). 

^^er Seshagiri Iyer, J,— (White, C.J*, doubt- 
ing), The estate taken by survivorship by a 
member of a joint Hindu family is a conditional 
estate subject to defeasance on the coming into 
existence by adoption or otherwise of a new 
member into the oo-paroenary. The rule of law 
that, in order that an estate once vested may be 
divested, adoption should be made to the last 
male holder is not applicable to co-parcenary 
property. An, impartible Zamindari is a joint 
family property subject to an exception. 

The use of the words ’a son’ in the authority 
•> to adopt was not intended to be restrictive of 
the number of adoptions which K was authoris- 
ed to make. 

Held, also, that the authority to adopt in 
the present case did confer a power to make a 
second adoption (6). " 

Per Seshagiri Iyer, J, — From the mere facts 
that a priest known as the Fuo Brahmin is 
generally appointed by these Zamindars to per- 
form their obsequies and shraahas and that he 
also takes the gotram of the deceased, it can- 
not be argued that this hired priest exhausts 
all the spiritual benefits which a.son is expected 
*to oonfeiHupon a Hindu father. The perform- 
ance of these two ceremonies is not the only 
object of having a son. 

The term ’ vesting of property * as applied to 
a Mitakshara joint family is liable to be mis- 
understood : all that is connoted by ’the phrase 
is that, in the absence of preferential heirs, the 
presumptive heir is entitled to possession of the 
estate without prejudice to the rights of others 
which may accrue at some future time. He 
takes the surviving interest conditionally. He 
takes no absolute property in it (c). 

Held, that the heir to a Zamindari is to be 
found by regarding the estate as^ oo-paroenary 


Hiadu (Continued), 

8.— Adoption— (Conftnueef) . 

family property and that the Zamindar of 
Cbinnakimidi is governed by the rule of survi- 
vorship (d). 

The theory that the adoption should be made 
to the last male holder does not apply to joint 
Hindu families living in co-parcenary (e). 

Where property had passed by inheritance 
and had vested in a full owner, subsequent* 
adoptions would not divest his property (/», 

Whether a oo* parcenary comes to 
an end when there are no male members in the 
family and whether the property then passes to 
the widow of the surviving member of the joint 
Hindu family by inheritance (g). 

Per White, C. J.— The only safe rule is to 
try and ascertain the true intention of the 
donor of the power from the terms in which the 
authority is given, viewed in the light of such 
extrinsic evidence as would be admissible if the 
question for consideration were the construction 
of a will (h). 

Per Seshagiri Iyer, J, .—The canon of con- 
struction regarding powers to adopt is not differ- 
ent from that of ordinary testamentary disposi- 
tions ; the intention of the testator has to be 
gathered from the language employed by him 
and from the circumstances existing at the time 
of the grant of the powet(h). Sree Sree Sree 
Madana Mohana Ananga Deo Keeari Gaja- 
pati Y. Sree Sree BreePuruehothama Ananga 
Bheema Deo, 27 M.L J. 306«16 M.L.T. 418« 
24 lud. Gas. 999. 

White, c.j. and Sebhaguu Iyer, j. 

References (a) 26 B. 526 ; 23 B 320 ; 10 M. 
205 (P.C.) and32 0. 861. R, {b) 39 I. A. 142; 
22 W.Il. 121, R, (c) 9 M. 64 ; 29 B. 51. R. (d) 9 
M. 64 ; 18 C 385 ; 29 B. 51 ; 32 M. 429 ; 35 M. 
108; 23 M.L.J. 79 ; 10 A. 272 (P.C ), R, (e) 3 
I. A. 174 ; 4 I.A. 1 ; 29 M. 382 ; 31 B. 373 « 34 
LA. 107 ; lOM.I.A. 279 ; 39 I.A. 142 ; 25 B. 306 ; 
18 0. 386. (/) 8 LA. 229; 12 I.A. 137; 10 M, 
205=14 I, A. 67; 8 M.L.J. 173; 10 M.LA. 279 ; 
22 M.L.J. 85, R. (g) 14 B- 463 ; 17 B. 164 ; 33 0. 
1906, Cited, i7i) 29 M. 382 ; 10 M.I,A. 279, R, 

(7) Adoption — Divesting of estate — Adoption 
by widow of pre-deceased son — Estate 
vested in mother-in law — Assent of mother^ 
in law to adoption. 

Under Hindu Law, the widow of a pjedeoeas* 
ed sou can make a valid adoption with the 
oontemporaneous consent of her mother-in- 
law in whom the estate of the last full owner is 
vested as an heir. Shidappa Bapu Biradkav 
Y. Ningangauda Siddangauda, 16 Bom. L. 
B. 663 = 38 B, 724. 

HliATON and BHAH, JJ. 

Reference 23 B. 327, F, 

(8) Adoption by widow— Consent of reversion- 
ers — Test of bona fide refusal, 

A sapinda who is called upon to exercise his 
discretion for an adoption by his oo-paroener’s 



619 


THE OURREKO? INDEX, 1914, 


Hindu Lnw-^\Continmd), 

2.-*Adoption— (Ctmtinued), 

\vidow ought not to be guided by reasons pre* 
Bonal to himself, but ought to aot with a 
deliberate consideration of what is for the 
benefit of the family which the widow repre- 
sents. Where a widow obtained the consent of 
other reversioners while the nearest reversioner, 
her husband’s brother, withheld his consent 
from improper and personal motives, heldt the 
^adoption is valid, Kallapalli Yenkatarama 
Raju y. Kallapalli Bapamma Raja, 27 M.L. 
J. 638**(1914) M.W.N. 911. • 

8ANKARAN Nair and Spencer, jj. 

(9) Adoption bp widow — Death of the adopted 
son — Vesting of the property in a reversioner — 
Second adoption by the widow ^Competency to 
make the adoption^ Divesting the estate — Vatan 
Act (Bom. V of 1886), S. 2. Bhimabai Krish- 
nappa Desai v. Tayappa Murarao Nadgauda, 
16 Bom. L.R. 783»37B. 698=^21 Ind. Gas. 
107. See Final Part, C913, Col. 635. 

(10) Mitakshara — Bombay school-- Adoption 
of vjife's brother — Validity — The prohibition 
styled ‘ Vituddha sambandha * — Not mandatory 
~*Dattaka Mimamsa ' —Authority of— Binding 
on Courts, Pralhad v. Mahadeo, 9 N.L B 
130*21 Ind. Gas. 266. See Pinal Part, 1913, 
Col. 635. 

(11) Adoption — Presumption— Amendment of 
plaint— Wide powers of Court— Suit based on 
adoption whether can be treated as suit for parti- 
tion, D. Venkata Samba Sadasiva Devara 
y. D. Papayya Devara. (1913> M.W.N. 828* 
21 Ind. Gas. 737. See Pinal Part, 1913, Col. 636. 

(12) Adoption — Father's sister's son — Virud- 
dha Sambandha. Rarokrishna Oopal Josbi y. 
Qhimnaji Yyankatesh, 15 Bom. l^.R. 824*21 
Ind. Gas. 34. See Final Part, 1913, Gol. 636. 

(13) ^Invalid adoption — Adoptee's rights in 
natural family — Not destroyed per se — Test- 
Estoppel— Giving away in adoption— Compe 
tency of none but parents, Yaithilinga Mudali 
y. Morugian bUbs Matesa Mudali, 23 M.L.J. 
189*15 Ind. Gas. 299*(1912) M.W-N. 1127* 
37 M. 529. See Pin^ Parti 1912, Gol. 597, 

(14) Hindu son adopted in another family — 
Right to succeed his natural brother— Occu- 
pancy holding. See AOT II OP 1901 (AGRA TEN- 
ANCY). No. 6, 12 A.L.J. 1231. 

(15) Adoption — Promise to pay bribe for 
bringingc> about adoption — Legality — Public 
policy— Arrangements made for benefit of adopt- 
ing widow, nature of. See CONTRACT, No. 6, 
27 M.L.J. 416. 

(16) Validity of affiliation — Efiect of subse- 

quent adopjiion. See HINDU LAW (AFFILIA- 
TION), No. 1, (1914) M.W.N. 919. ^ 

(17) Bight of adopted grandson on partition. 

Bee HINDU LAW (PARTITION), No, 2 , 16 Bom. 
L.R. 263. • 

(is) Senior and junior widows — Bight of 
adoption— ’Effect of junior widow adopting with 
consent of aapindae. See HINDU LAW (WIDOW), 
No. 27, 16 M L.T. 612. 


Hindu LBw^(ContinuBd). 

—2.— Adoption— (Concluded) . 

(19) Adoption — Possession of widow— Adverse 
possession — Belief that the possession was mere 
life-estate and ndt absolute — Widow’s possession 
not, adverse to adopted son — Alienation by 
wi(mw— Deed of adoption reversing life-estath 
to the widow— Registration. See LIMITATION 
ACT ^iy08),;No. 100, 16 Bom. L.R. 111. 

(20) Property alienated by adoptive mother 
before adoption— Suit by adopted son for recov- 
ery— Limitation — Position of reversioner and 
adopted son compared. See €jIM1TatI0N ACT 
(1908), No. 141, 16 M.L.T. 436. 

(21) Joint power of adoption giveif tb twp 
wives — Joint discretionary power to donees 
persona designata^ if may be ezeroised by 
survivor alone— Power to adopt when discre- 
tionary, whether given for secular or religious 
purpose— Joint powers to oo- wives to adopt if 
legal and how to be interpreted — Ghild^if may 
be received in adoptipn by more than one wife 
—Custom if may override logic. See WILL, 
No. 4. 18 C.W.N. 564. 

3.— Afflliatioa. 

(I) Affilication — Validity— Subsequent adop- 
tion— Efftct, mm 

By affiliation /s meant that a person is adopt- 
ed, without performing the adoption ceremony 
in the usual sense understood am^ng Hindus, 
into another family and is given half the pro- 
perty by the man that afiiliatea. Such a 
transaction is not illegal or inoperative and is 
not affected by any subsequent adoption by the 
last nirde owner’s widow. Challa Narsi Reddi 
y Yudumula Yera Reddi, (1914)^ M.W.N. 919. 

AYLING and HANNAY, JJ. 

4.— Alienation. 

(1) Suit by son to set aside alienation by ' 
father — Burden of proving antecedent debt 
or justifying necessity- Only part of con- 
sideration found to he binding on son — 
Proper decree to be passed — Alienaiion by 
widow ^ guardian of Dharmakarta of larger 
property than was necessary — Alienaiion 
how to beset aside. 

Where the son sues to set aside an alienation 
of ancestral property by the father, he who 
asserts that the alienation was made for an 
antecedent debt or for a beneficial purpose is 
bound to prove it (a). 

Where the alienation is held to be flot bind- 
ing on the son, the alienee at any rate acquires 
the quantum of interest of the alienor at the 
time of the alienation ; where the alienation is 
only partially binding, it is in any event bind- 
ing to the ^extent of the alienor’s share as it 
existed at the date of the alienation, without 
any liability tp inorease or diminution by virtue 
of subsequent changes in the joint family (6). 

If the alienation were made by a widow or 
guardian or Dharmakarta^ to a muoh greater 
extent, than was necessary, such alienation 
would be set aside on payment to the alienee 
of the amount whioh was held binding. 
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Hindu Luw-^(Gontinmd). » 

•*!. — AllBMtlon^iOontinued) , 

In this oase, only a portion of the oonsidsra- 
tion for the alienation by the father was found 
to be for purposes binding on the son. Held 
that the alienee was entitled absolutely teethe 
father's share'^ in the property , and the son's 
share should be subjected to a charge in favour 
of the alienee to the extent of his proportionate 
share of consideration which is found to be 
for binding purposes (c). Seetharam Naidu y. 
Balakrlthna Naidu. 15 M.L.T. 78 = 22 Ind. 
Gas. 638 = 26 M.LJ. 604. 

j. 

• References i--(a) 29 M. 200; 31 A. 176; (1913) 
M.W.N. 761; 25 M L.J. 27. N. (6) 36 M. 47 
(F. B.). F. (c) 12 M.L.T. 192, F.; 23 M. 89. 
Diss, 

(2) Joint family — Minor, suit against — 
Manager of joint Hindu family, party to 
suit-- Proper represerdation of the minor. 

A Hindu father executed a mortgage in lieu 
of a just debt binding on the joint family. 
After the death of the father, the mortgagee 

ought a suit on the basis of the mortgage 
against A and B, the two sons of the mort> 
gagor. 

B was a minor at the time and was repre- 
sented by his elder brother A, who was also 
the managing member of the family. A decree 
was passed in favour of the mortgagee ; the 
decree was not obtained by fraud : 

Held, (l)Jbat the minor A was properly 
represented in the suit ; and (2) that the decree 
was binding on A. Lachmi Shankar y. Ram 
Agyan MissiF, 21 Ind. Gas. 192. 

BANBBJEE and BAFIQUE, JJ. 

(3) Joint family consisting of brothers— Some 
of them minors— -Transfer by adult brother 
as manager and fur benefit of the family— 
Binding on minor brothers. 

Where a brother of some Hindu minors, 
although not a natural guardian of those 
minors, was the manager of the joint family 
consisting of himself and the minors, and he 
transferred certain jtint family property with a 
view to give away their sister in marriage as 
well a^ carry on a business belonging to the 
joint family, held, that the brother being the 
manager of the property and the sale being to 
the advantage of the minors, it was binding on 
the latter. Ram Charau v. Mihin Lai, 12 

A. LJ. 139 = 22 Ind. Gas, 633 = 36 A. 168. 

Richards, c.j., and Banebji. j. 

References : — 6 M.I.A. 393 (412) ; 26 0, 820, 

B. 

(4) Joint family — Suit on mortgage — Manage 
ing member not party to suit — All mem- 
bers of joint family are necessary parties 
^Hon-joinder. 
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Where a mortgage suit is brought against a 
joint Hindu family, all the members of the 
family are necessary parties to. the suit if it is 
not against the managing member of the 
family. Jugal Kishore v. Oanga Singh, 21 
Ind. Gas. 712. 

Richards, o j., and Banebji, j. 

References: — 15 Ind. Oas. 126 = 34 A. 549=^, 
9AX.J, 819, D. 

(5) Mitakshara—Joint family — Alienation by 
a co-parcener of hie share— Increase of such 
share by the subsequent death of other mem- 
bers — A lienee's right — Co- parcener deemed 
still to be member of family — Alienee not a 
tenant in common— Subsequent alienation 
by the co-parcener of such increased share 
not valid — Limitation — Exclusion from 
enjoyment for twelve years. 

Where a member of a Hindu oo-paroenary, 
governed by the Mitahshara School of law, 
alienates bis share in the co-paroensry proper- 
ties, it cannot be said that, by the mere aot of 
alienation, he becomes a separated member, 
and his alienee a tenant in oommon, invested 
with rights as such ; the alienation, at most, 
gives the alienee a mere right in personam 
against bis own alienor to compel him to sue 
for partition, but the alienor himself still 
remains a member of the oo-parconary, and his 
share in the family properties duotaates 
according as there are births or deaths in the 
family subsequent to the alienation ; so, where, 
on the date not of the alienation but when 
alienation takes effect, the alienor’s share in 
the family properties is increased by the death 
of some members, that increased share passes 
co-instanii to his first alienee, and the <alienat- 
ing co parcener oannot, by a subsequent oon* 
veyance, confer upon another person any title 
to such increased share (a). 

The alienee oannot have any interest In any 
specific property and the alienation creates 
merely an equity in his favour (6). 

The alienee cannot sue for partition and 
allotment to him of his share of the property 
alienated. His remedy is a suit for partition of 
the whole of the family properties (c). 

Nor can the alienee be entitled to„possessioD 
of the property alienated (d). 

The members of a Hindu co-parcenary are 
entitled to sue for possession of the whole of the 
alienated properties, as joint family property, 
subject to the alienee’s right to demand parti- 
tion (e). 

Where a member of the Hindu oo-paroenary 
becomes an outoaste, and is excluded from en- 
joyment of the oo-paroenary properties for more 
than twelve years, his right in the family pro- 
perties becomes extinguished, and he has none 
to convey to others, on the lapse of that period* 
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Nanjaya Mudali v. ShanmugaMudali, 15 M. 
L.T. 186«22 Ind. Gas. 655 =» (1914) M.W.N. 
356*26 M.L.J. 576. 

SANKABAN NaIR and BaKEWELL, JJ. 

References : — (<J) 7 Ind. Gas. 559 = 34 M. 269 
= (1910) M.W.N. 380 = 8 M.L.T. 269 = 20 M. 
L.J. 743; 15 Ind. Gas. 354 = (1912) M.W.N. 
379 = 11 M.L.T. 312. Diss. (b) 20 G. 633 ; 24 A. 
*483=A.W.N. (1902) 137; 28 B. 201=5 Bom. 
L.R. 945 ;11 B.H.O, 72 ; 11 B.H.G. 7^,22. 
(c) 13 M. 275; 20 M. 243 ; 16 Ind. Gas. 698 = 
(1913) M.W.N. 96 = 24 M.L.J. 79, B. (d) 4 1. A. 
247 (255) = 3 G. 198 = 1 G.L.R. 49 ; 5 G. 
148 = 4 G.L.R. 226 = 6 I. A, 88 ; 10 G. 628== 11 
I. A. 26, B, (e) 20 Ind. Gas. 958= 14 M L.T. 168 
= (1913) M.W.N, 661 = 17 G.W.N. 1189=18G. 
L'J. 237 = 15 Bom. L.R. 867 = 11 A. L.J 865 = 
25 M.L.J- 612 = 40 0. 966 = 40 T.A, 213 = 10 
N.L.R.l (P.C.), B. 

(6) Sale for meeting Expenses of defending ilie 
head of the family in criminal prosecution 
— Whether binding on other members — 
Similar principles apply to charges and 
sales. 

Money spent in meeting the necessary 
expense of defending the head of a joint Hindu 
family in a criminal prosecution is money spent 
for legal necessity and for the henefit of the 
members of that family. And a sale by the 
father for raising the necessary funds is bind- 
ing on the other members of the family (a). 

In Banuman Fershad^s case (6), their Lord- 
ships of the Privy Gounoil were dealing with a 
mortgage, but pimilar principles would apply, 
with the necessary changes, to a sale. Rama- 
lingamPillay y. Huthayan, 26 M.L.J. 528 = 
16 M.L,T. 76 = 24 Ind. Gas. 366. 

TYABJI and SPENCER, JJ, 

References : — (a) 33 A. 472 ; 34 A. 4, F. ; 27 
M. 71 ; 29 M. 200, D, (6) 6 M.I. A. .393, Appl, 

(7) Joint ancestral family property^ Mort- 
gage by father as manager of joint Hindu 
family — Decree against the father alone 
— Execution of decree against the sons after 
the father* s death — No legal necessity nor 
antecedent debt — Debt not tainted loith im- 
morality — Mortgaged property or the 
father's interest therein not saleable. 

A fatbef as manager of a joint Hindu family 
mortgaged a joint anoestral family property. 
The mortgagee brought a suit against the 
father alone and obtained a final decree for sale 
of the property. Before execution of the decree, 
however, the father died. The mortgagee deoree- 
holder applied for execution of the decree against 
the sons who objected on the ground that joint 
ancestral property could not be sold in execution 
of the decree against the father alone. It w^s 
found that the mortgage was not made to meet 
any family necessity or to pay off an antecedent 
debt. It was^lso found that the loan was not 
tainted with immorality. 
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Held that, under the ciroumstances, the 
decree-holder was not entitled to sell the pro- 
perty. When a* money-lender offers cash con- 
sid^aiion to the father of a joint Hindu family 
in return of an alienation by way of sale or 
mortgage of joint anoestrol family property in 
his hands, 1^9 is asking the father to do that 
whioh the latter has no right to do except for 
family neoessiby, and a decree obtained against 
the father alone is therefore not binding on the 
sons (a). • 

Held, further, that the sons not beinjy^arties 
to the suit on the mortgage or the deore^assed 
thereon, and no steps by. way of execution of 
the decree against the father having been taken 
with respoot to the mortgaged property during 
his life- time, no charge was created on the pro- 
perty to the extent of the father’s undivided 
share and interest in the property. « 

Held, also, that a decree for sale upon a 
mortgage passed against a Hindu father does not 
create a charge upon the property even to the 
extent of the jadgment-debtor’s share, which 
could not, therefore, be sold after his death. A 
decree based on a mortgage and passed duria^ 
the father’s life-time is not analogous to an 
attachment made during his life-time whioh 
could create a oharge on the property so far as 
his share and interest in it were ooncerned (6). 
All Ahmad v. Sohan Lai, 12 A. L.J. 613 = 24 
Ind. Gas. 6. 

PIGGOT, J. 

References (a) 14 A. 179, R, \ 13 G. 21, B.\ 
31 A. 507, R ; li G, 396, B.\ 31 A.. 176 ; 8A.L. 
J.R. 1022, Applied \ 8 A.L.J R, 649, F. (6) 5 0. 
148, JS;3 A.L.J.R. 127. DisU 

(8) Debt — Joint Hindu family — Debt incurred 
by managing member to pay the price of 
property purchased for and with the consent 
of the members— 'Legal necessity. 

Where a purchase of t)roperty was made by 
and for the benefit of a joint Hindu family and 
with the consent of every adult member thereof, 
and with a view to raise money for the purpose 
of paying the price of that property a mortgage 
of joint property was made by the managing 
member of the family alone, held that the 
mortgage was a debt inouiVed for legal necessity 
for which the family property was liable. 
Pitamber Lai y. Sital, 12 A. L.J. 641. « 
Richards, c. j , and Banerji, j, 

(9) Joint Hindu family property — Sale and 
mortgage by father of ancestral property — 
Objection by son — His acquiescence — Immo- 
ral debt — Additional District Judge sub- 
ordinate to the District 'Judge — Power of 
District Judge to transfer or make over case 
to Additional District Judge-Punjab Courts 
Act (XVIIl of 1884) as amended, Ss. 24 and 
15— Non joinder of party— Suit when not 
to be defeated — O. I, r, 9, of Civ, Pro, 
Code, 1908— What person can be rtadede- 
fendant^Power of Appellate Court to add 
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respondint after time— Interest at 16 p. 
p.a* not .much — Hindu son's duty to pay 
father's debt— Promise to* pay barred debt 
— Act IX of 1872, s. 25 —Incompetency of a 

• party to u$e document not printed in piper - 
book — Power to use other evidence on this 
point— When right in a will U not^aban- 
doned— Hindu son's right in the family 
property — Unfriendliness of father does 
not exclude son — Effect of division of pro^ 
perty by private arrangement — When in- 
completion of mortgage is immaterial — 
Tgffer alloiving father to alienate properly 

• does not require registration — Trust by a 
Hindu— Trusts Act (II of 1882)— JJevocfl- 
tion of trust — Withdrawal of revocation — 
Interpretation of deed— Eight of assignee of 
a mortgagee— Estoppel— S, 115 o/ Act I of 
1872. 

that 

• 

1. Unaer B. 24 (3), Civ. Pro. Code (1908), 
the Court of the AdditioiiAl District Judge is 
subordinate to that of the District Judge, and 
the latter has full power to transfer a suit 

,^^nding before him to a Bubordinato Court 
competent to try ic. Sub-S. (2), S. 75, of the 
Punjab Courts Act (1684), is ihtended merely to 
invest the District Judge with power of control 
over the distribution of business, and it by no 
means implies that the Additional District 
Judge has no powers until the District Judge 
confers them on him — the Additional District 
Judge obtains his'powers when ho is appointed 
and gazetted. 

But even If to give the Additional District 
Judge jurisdiction there must bo an assignment 
of “functions” by the District Judge transfer- 
ring or making over a case to the Additional by 
the District Judge amounts to such an assign- 
ment (a), 

2. As laid down in O T, r. 9. Civ, Pro. Code 
(1908), no suit is to be defeated by reason of the 
misjoinder or non joinder of parties ; the Court 
should, in every suit, deal with the matter of 
controversy so far as regards the interest of the 
parties aoiually before it. 

But if a Court finds that a person is a neces- 
sary party and directs him to be made one and 
the plaintiff thereafter refuses to implead him, 
the Court is then justified in dismissiug the 
suit or rejecting the plaint. 

3. A person can be made a defendant if he is 
interested in the result of the litigation, although 
no relief is asked for directly against him, 

4. Where an appellate Court d^es implead a 
person interested in the result of an appeal, the 
higher Court is not competent to upset its order 
on the score of limitation. 

The lower appellate Court may perhaps dec- 
line to add a respondent after time for that or 
any other reason, hut if it chooses to act under 
O. XLI, r. 20. (old B. 669), Civ. Pro. Code 
1908), and it appears that the person added is a 

40 
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person interested, then no plea of bar — by 
reason of lapse of period of limitation can be 
entertained (b), 

5. The interest at 16 p. o. p* a. is moderate 
on the loan advanced lo a person who is spend- 
ing money in debauchery and extravagance and 
who is already under heavy debt, although be 
may be possessing a good deal of property, 

G. To a Hindu the payment of father’s debt*, 
thcpigh time barred, is a pious duty and such 
a debt is a just antecedent debt, 

7. Under S. 25, Contract Act, a promise to 
pay a barred debt is valid. 

8. A person does not abandon his right 
under a will if he enforces it within the limi- 
tation prescribed therefor (c). 

9. No party can refer to any document 
which is not included in the printed paper-book 
of a first appeal, but ot^er evidence thereon on 
the point dealt with by that document cannot 
be exoludod. 

10. (a) Under Hindu Law a son has from 
birth an indefeasible right as a oo-parcener in 
the family property and mere unfriendliness on 
the part of bis father cannot destroy that right, 
unless and until be is regularly separated off 
and given his share of the family estate. He is 
tberoforo competent to contest tbe alienation 
of ancestral property if opposed to the principles 
of Hindu Law. 

(6) But he loses his competency under B. 116 
of Act I of 1872 where he has condoned all what 
his father has done and be himself gains con- 
siderable benefit out of his father’s objectionable 
transactions. 

11. The mere fact that a son is living sepa- 
rate from bis father does not amount to his 
exclusion from the joint family property, parti- 
cularly if he has all along been maintained out 
of and has never been told that be is excluded 
from the family estate. Consequently art. 127, 
Limitation Act, does not apply to such a ease. 

12. A division of the joint property which is 
neither based upon Hindu Law or custom, nor 
on the terms of the will made by the common 
ancestor, is in the nature of a family arrange- 
ment and the property does not lose its original 
charaoter. 

13. Where a mortgagor has fully condoned 
all defaults and defects in connection with and 
in tbe mortgage, he cannot insist* upon its 
completion and is estopped from contesting its 
validity on the ground that the mortgagee has 
failed to complete it. 

14. A letter written by the son to the alienee 
that he intends to raise no objection to tbe 
alienations to be made by his father is, admis- 
sible in evidence against bim even if the pro- 
4)erty alienated is of tbe value ot Bs. 100 or 
more id). 

15. A trust authorizing the trustees to take 
over all the estates of the trusi^ creator, oallect 
rents and outstandingSy pay debts, bring and 
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defend suits, raise loans and so forth, at the 
same time paying certain maintenance allow- 
ance to that person and bis family, is a lawful 
one which is neither opposed to the principles 
of Hindu Law, nor is repugnant to the provi- 
sions of the Trusts Act (e). 

Such a trust is no doubt revocable at any 
time by its creator, but the acts of the trustees 
are binding on him up to revocation. A revo- 
cation can also be withdrawn either expressly 
or by implicationt * 

16. The interpretation of a deed depends 
mainly, if not entirely, on the actual words 
therein. So where a mortgagee assigns clearly 
all his rights, title and interest in a mortgage 
to another person, the mortgage is not extin- 
guished and the assignee is entitled to recover 
from the mortgagor the whole of the amount 
due according to the terms of the mortgage- 
deed, but is not obliged to accept from the 
mortgagor what the assignee has actually paid 
as consideration for the assignment (f), 

A debtor is ordinarily incompetent to object 
to the act of his creditor transferring his claim 
to a third party. Diwan Shlb Nath v. The 
Alliance Bank of Simla, Ltd., Lahore, 215 
P.L.R. 1914 « 110 P.W.R. 1914. 

JOHNSTONE and RATTIGAN, JJ. 

References : — (a) 32 C. 875, Disappr. (6) 0. 

A. 840 of 1911; 13 A.W.N. 36; 12 C W.N. 625 ; 
31 M. 442, R. (c) 86 P.R. 1892 (P.B.); 61 P.R. 
1898 ; 30 P.R. 1901 ; 43 P.R. 1908, R. (d) 82 
P.R. 1884; 12 W.R. 163 ; 48 P.R. 1905 = 33 
P.L.R. 1905 = 51 P.W.R. 1905, D. (e) 101 P.R. 
1912-189 P.L.R, 1912 = 168 P.W.R. 1912; 9 

B. L.R. 377 ; 32 0. 143 ; 6 B. 164, R. (/) 10 C. 
1036 (P.C.i; 29 0. 164 ; 38 P.R. 1894 ; 71 P.R. 
1898 ; 30 P.R. 1904 = 139 P.L.R. 1901, R. 

(10) Alienation of undivided share— Position 
of alienee — Whether a tenanUxn common — 
Alienee^ s right to mesne profits. 

A purchaser of an undivided share of one of 
the oo-parceners in a joint Hindu family is not 
entitled to mesne profits as against the other 
oo-parceners from the date of his purchase up 
to the date of the plaint « 

An alienation of an undivided share by a 
member of a joint family does not put an end 
to the joint tenancy and the alienee does not 
become a <*^enant-in common with the other co- 
parceners, but he is only entitled in equity to 
enforce his rights in a suit for partition. 

The right of the alienee to enforce partition 
does not rest on any text of the Hindu Law 
but on the equitable doctrine that a purchaser 
for value should be allowed to stand in his 
vendor^s shoes and work out his rights by a 
partition, and the doctrine need not be extend* 
ed beyond what is absolutely necessary to en^ 
able the vendee to work out bis rights. 

The mere of a person purobasing a share ! 
of a oo-paioener in joii^t family properties would ' 
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nSt entitle him to mesne profits as again ts suoh 
other members of the family, and Xhe purchaser 
would be in no higher position than his alienor, 
who under Hindu Law would not under 
ordikjary ciroumstanoes be entitled to demand* 
an account of the past profits. Maharaja of 
Bobbill V. S. VenkataramaDjulu Naidu, 16 
M.L.T. 181 = 27 M L J. 409. 

Wallis, offg. c.j., and Kumaraswami 
Sastri, .1. 

References M.W.N. 856 = 16 M.L.T. 

186, F.; 25 M. 690 ; 36 M. 47 ; 23 M.L.J. 64, 
Dtss.; 6 C. 148 ; 10 C. 626 ; 40 0. 966 \ 28 B.. 
201, R. 

(11) Widow ^AUenation’^Partial or total--' 
Consent of next reversioner --Bona, fides of 
such consent 

In order to validate an alienation of property 
by a widow with the consent of the next rever- 
sioner, that consent should have been given 
bona-fide. The principle is the same whether 
the alienation covered the entire property which 
the widow succeeded to after her husband’s 
death or a portion only of such property. Rama,, 
Kavandan v. Kuruthaswami Nalk, 16 M.L T^ 
251 = (1914) M.W.N, 797. 

AYLING and SESHAGIRI lYER, JJ. 

Reference : — 31 M. 366, R. 

(12) MiiaksYi'ATa.— Alienation by father — Suit 
by son for possession-— Limitation to run 
from possession by vendee— Possession, how 
taken. 

In a suit under the Mitakshara law for pos- 
session of land by annulment of illegal sales by 
his father, the son’s only cause of action is the 
taking of possession by the vendee of what was 
the son’s joint share of the family property, . 
and bis suit ought to bo brought within 12 
years of such adverse possession. 

'h 

It is not neceseary in order to obtain posses- 
sion that the purchaser should step on to the 
land at all. The physical possibility of the 
buyer dealing with the thing exclusively as his 
own is all that is necessary. Bahadar Chand 
Y. Nina Mai, 231 P.L.R. 1914 = 133 P.W.R. 
1914. 

Johnstone and scott-Smith, jj. 

(13) Sale bp father of joint family property- 
part consideration not antecedent debt or 
for legal necessity— Cancellation of sale- 
deed— Son not bound to pay whole consi- 
deration,-, 

A son in a joint Hindu family can ask for 
the setting aside of an alienation made by his 
father, provided the con^iideration for the alie- 
nation is not an antecedent debt or for legal 
necessity. Therefore a sale-deed, the considera- 
tion of which is partly antecedent debt and partly 
an advance made to the father which is neither 
an antecedent d<ebt nor for legal necessity, cap 
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be oanoelled only on the payment of that portion 
which is an* antecedent debt. Ram Oyal v. 
Suraj Mai, 23 Ind. Gas. 891.' 

BaFIQUB and PlGGOTT, JJ. I 

Be/erences*;— A. W. N. (1901) 57 ; A.W.N. 
(1906) 40 = 3 A.L.J.’ 81 = 28 A. 328; 31 A. 176 
=6 A.L.J. 263 = 1 Ind. Oas. 479, R ; 11 b. 396, 
Not Foil. 

(14) Joint family --Alienation — Grand father 
allotting a portion out of hie share to his 
third wife— Guardians of minor grandson 
Jtftmnting to the same— Competency to con- 
sent — Transaction valid. 

Where a Hindu grandfather who, with his 
undivided minor grandson, formed a joint 
Hindu family, made, with the consent of the 
minor’s mother and maternal uncle, an aliena- 
tion tf a portion of the family properties in 
favour of his third wife, .reserving the income 
to himself for life, and stating that the portion 
so allotted was made out of his own share. 

Held, that the alienation was binding on the 
minor and that, in the circumstances of the 
jase, his guardians were competent to consent 
for him. It was open to the {grandfather, if he 
had so chosen and without any one’s consent, 
to effect a partition and leave the whole of his 
half-share to his third wife, and it was clearly 
for the benefit of the minor grandson for his 
guardians to avoid an eventuality so injurious 
to his interests by consenting to an alienation 
of a portion of the family property in favour of 
the third wife. Arunachala Pillai v. Sam- 
puma Thachl, 27 M.L.J. 485, 

WALLIS and MILLER, JJ. 

(15) Sale by one member —Discharge of ante- 
cedent debt— Suit for recovery of his share by 
another member— Duty to pay his share of the 
debt — Proper decree. Yadivalam Pillai v. 
Natasam Pillai, U M.L.T. 192= (1912) M. 
W.N. 851 = 23 M.L.J. ■•256= 16 Ind. Gas. 835 = 
37 M. 435. See Final Part, 1912, Col. 604. 

(16) Joint undivided Hindu family — Mort- 
gage of immoveable property for purchase of 
lands — Ng family necessity — Not binding. 

Subramania Nadan v. RamaBami Nadan, 25 

M.L.J. 563 = 21 Ind tCas. 656. See Pinal Part. 
1913, Col. 613. 

(17) Mitakshar a family of father and son 
Properties in British India and outside — Aliena- 
tion by father — Suit by son to set it aside— 
Consideration of equities • Subbayya Mudaliar 
Y. Thulaii Mudaliar, 14 M.L.T. 537 = (1914) 
M.W.N. 16 = 22 Ind. O^s. 44. Final Part, 
1913. Ool. 614. 

(18) Guardian, ad litem— Hindu Law— Mort- 
gage before a Hindu son' ^ birth —Defence avail- 
able to the son -No damage caused by appoint- 
ment of f ather —Decree passed on mortgage suit 
not to be sst asldi. Narayan Das v. Hav Dyal, 
U A L J. 941 = 35 A. 671 = 21 Ind. Gas. 830, 
Sae Final Part, 1913, Ool. 644.* 
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(19) Antecedent debt — Mortgage made by 
father as auction-purchaser of the property pur- 
chased in order to deposit the purchase money in 
Court— Failure to make deposit— Liability of the 
auction-purchaser — Liability of the sons of the 
mortgagor for the mortgage-debt. Kapiiideo v. 
Thakup Prasad, 11 A.L.J. 961 = 21 Ind. Gas. 
868 = 36 A. 17. See Final Part, 1913, Col. 646. 

(20) Nature of possession of one co-paroecter 
—Alienation by such oo-paroener — Alienee’s 
possession whether adverse. Bee ADVERSE 
POSSESSION, No. 8. 16 M.L.T. 196. 

(21) Alienation— Ancestral land — Brahmans 
of mauza Dangoh Khurd — Applicability of 
Hindu Law or custom. See CUSTOMS (PUN- 
JAB -ALIENATION), No. 10, 24 P.R. 1914. 

(22) Ancestral land— Alienation — Brahmans 
of Mauza Dheriala Saigan — Applicability of 
Hindu Law or custom. See CUSTOMS (PUN- 
JAB -ALIENATION), No. 9, 23 P.R. 1914. 

(23) Bequest of anoestral land by a Girth of 
Kangra District in favour of stranger— Compe- 
tency of his brother’s daughter and her sons 
to object. See CUSTOMS (PUNJAB— WILL), 
No. 1, 10 P.W.R. 1914. 

(24) Racital in sale-deed as to debt — Whether 
evidence of the binding nature of the debt. See 
Evidence, No. 9, (1914) M.W.N. 874. 

(25) Presumption as to exact time of concep- 
tion — Alienation by Hindu father — Son born 
within 276 days— Son’s right to question aliena- 
tion -Duty of purchaser, See EVIDENCE ACT, 
No. 69, 27 M.L.J. 580. 

(26) Infant setting aside deed of guardian — 
Consideration — Major part satisfactorily proved 
—Presumption. See GUARDIAN AND MINOR, 
No. 1. (1914) M.W.N. 490. 

(27) Alienation by widow — Part of considera- 
tion not binding on reversioners— Bona fide 
purchaser may retain property on paying to 
reversioners part of consideration not found 
binding — Proper decree. Bee HINDU LAW 
(WIDOW), No. 16, 27 M.L.J. 132. 

(28) Alienation by widow — Proof of legal 
necessity — Onus— Recital in conveyance if evi- 
dence — Necessity of proof aliunde. Bee HINDU 
Law (Widow), No. 4, 18 O.W.N. 649. 

(29) Mortgage by widow to secure debts in- 
curred in course of family business. IBee HINDU 
Law (WIDOW), No. 6. 16 M.L.T. 323. 

(30) Alienation by widow of portion of hus- 
band’s estate with consent of nearest reversioner 
— Effect upon remote reversioners. See HINDU 
LAW (WIDOW), No. 17, 209 P.L 6 1914. 

(Sl) Hindu widow— Pilgrimage to Gaya— 
Feast given aftep return from (laya whether 
iegal necessity-*- Whether binding on reversioner 
— Reversioner whether can sue for deolaratiou 
without ofiering to reimburse money scent on 
legal nocessity. Sea HINDU Daw (WlOQWi, 
No. 18, 18 C W.N. 1303. 
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4.— illienatioii— (Gonciwded). 

(32) Alienation by widow for payment of 
interest in excess of what was reoovc>rable under 
the law of Damdupat— Legality, See HINDU 
Law (Widow), No. 23, lO N.L.R. 91. 

(33) Alienation by widow— Legal necessity, 
proof of — High rate of interest. Sea HINDU 
Law (Widow), No, 22, 24 Ind. Gas. 84. 

(34) Sale by widow with consent of next 
leversioner — Remote reversioner whether can 
challenge sale. See Hindu Law (WlDOiy), 
No. 26, 24 Ind. Gas. 482. 

(35) Mortgage by father and decree against 
him — Liability of sons to satisfy. See HINDU 
LAW (V7ILL). No. 6, 17 0.0. 318. 

(36) Religious Trusts — Alienation — Bona fide 
enquiry by alienee. See RELIGIOUS ENDOW- 
MENTS, No, 3, 16 M.L.T. 603. 

(37) Alienation of religious offices— Legality. 
Bee Religious Offices, No. i, 26 M.L J. 
316. 

(38) Father entering into agreement to sell 
land — Suit for specific performance — Death of 
father prior to decree — Son’s liability to fulfil 
contract— Question as to — Whether can be 
raised. See SPECIFIC PERFORMANCE, No. 4, 
26 M.L. J. 218. 

(39) Hindu joint family — Agreement by a 
member to sell his share in specified family 
property on partition — Agreement found to be 
not binding on his son— Father and son 
impleaded in suit for specifio performance — 
Rights of plaintiff — S. 16, Specifio Relief Act — 
Bight to claim part performance. See SPECI- 
FIC PERFORMANCE, No. 11, 16 M.L.T. 370. 

(40) Mortgage of joint Hindu family proper- 
ty by one of the family members not void but 
voidable — Remedy of mortgagee — Limitation. 
See Transfer op Property act, No. 66, 
21 Ind. Gas. 681. 

S.— Debts. 

(1) Fathers debt — Liability of sons — Illegal 
debt— Enquiry by creditor — Necessity — 
Burden of proofs whether burden on creditor 
to prove that he made inquiries and bona 
fide believed that the debt was for necessary 
purpose. 

In order that the sons of a Hindu father may 
claim exemption from liability to a mortgage- 
debt contracted by their father, on the ground 
that it was illegal, vie-, contracted to redeem 
jewels pledged to pay a fine imposed upon the 
father when convicted of a criminal offence, it 
is not necessary for sons to prove that the 
creditor also had notice of the illegality of the 
debt. It for the creditor to establish that he 
made inquiries and bona fide believed tjjiat the 
debt«was required for a purpose binding on the 
family. Where such inquiry was confined only 
to ascertaining that the. debt* was required cto 
redeem jewels pledged to obtain money for 
payment of fine imposed upon the father, and 
did not proci^d further, viz., to ascertain the 
nature of the offence of which he was convicted, 


Hindu Law7-(0ontinued}, 

5,— Debts —(Continued). 

the enquiry is not sufficient, and the creditor 
is not protected. Savumian v.- Narayanan 
Chettiar, 16 M.D T. 372«23 Ind. Gas. 248. 
Miller and Oldfield, jj. 

JL • 

References : — 5 G. 148=4 G.L.R, 226=6 I.A 
88 ; 13 I.A. 1 (17, 18) = 13 0. 21 ; 30 A. 166 = 6 
A.L.J 175=A.W.N (1908), 61, D. 

(2) Suit for mesne profits against father and 
son— Decree against father alone —Execut- 
able against son's share also 

Where a suit is brought against a father and 
son forming a Hindu joint family for mesne,, 
profits and it is decreed against the father, the 
whole share of the family property including 
the son’s is liable for the satisfaction of the 
decree. Though the primary liability of the 
son is negatived in the suit, the liability of the 
son to pay his father’s debt to the extent . of his 
share of the family property based on religious 
and moral considerations well recognised by 
the Hindu Law and the Court subsists. Je- 
namandra Papiah v. Lanka SubbaBastrulu, 
(1914) M.W.N. 616 = 27 M.L.J. 276. 

AyuNG and NAPIER, JJ. 

Reference : —28 A. 288, F. 

(3) Sons' liability for debts of deceased father 
— Creditor's remedy against each or all the 
sons, 

A creditor seeking to make the sons liable 
for the debt of thei: deceased father is not res- 
tricted to a suit against all the sons for the 
whole or, if he sues one ooly, to a suit fora 
portion of his debt. It is not correct to say 
that each one is liable only for a portion of the 
debt proportioned to his share in the joint 
family property. The creditor can get a decree 
against any son for the whole amount of the 
debt to the extent of his share of the joint 
family property and any other assets being 
separate property of his father which may be 
in his bands. The Sa-lem Town Bank (Ld.) 
Y. K. Ramaswami Aiyar, 27 M.L J. 236. 
Miller, j. 

(4) Widow's duty to pay husband*$ debts— 
Payment of debts repudiated^ by husband 
not obligatory on Uw widow. 

Under Hindu Law, a widow is under a pious 
. obligation to pay her deceased husband’s debts 
oven though they may be time- barred;' but this 
obligation does not extend to debts which have 
been repudiated by hecliusband before bis death. 
Bbagwat Bhaskar Koranne v. NIvriUi Bakha- 
ram Bhadule, 16 Bom. L.R. 738=39 B. 113. 
BeamAN and HayWARD, JJ. 

(6) Partnership — Death of partner— Succes- 
sion by son — Debts — Presumption, 

When a Hindu son. already liable for his 
father’s debts under the Hindu Law, succeeds 
as a partner in a partnership business io place 
of his father, a presumption arises that he 
intended to make himself liable for the previou s 
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8.*— Dehtu-^(Continmd) . 

debts of thefirm. Subratoania Chetty v. M. 
Rm. yi. SomasandaFam Ghetty« 24 Ind. Gas. 
86 . 

Wallis and sadasiva aiyar, jj. ^ 

(6) Son's liability --Pecree for sums spent out 
of temple funds by the father ^Legality — A^vya- 
vabarika debt-- Meaning. yenugo|!»al Naida 
y. A. Ramanathan Ghetty, 11 M.L.T. 427== 
23 M.D.J. 61 = 14 Ind. Gas. 705 = 37 M. 458. 
See Final Part, 191^, Gol. 610. 

(7) Marriage expenses of member of a joint 
Hindu fcmily— Binding nature upon the other 
rreembers — Ho distinction between sudras and 
twice-born classes. Gadirazu Gopalakrish- 
namarazu y. Saripalli yenkatanarasapazu, 
(1912) M.W.N. 1231 = 37 M. 273 (F, B.). See 
Pinal Part, 1912, Gol. 611. 

(8) Ba^uaaa property — Darbhanga Raj — QoV‘ 
ernment revenue and cesses whether payable to 
Raj — Revenue not paid to Raj — Debt whether a 
joint family debt-^Mitakshara family —Decree 
against father personally— Debt not proved to 
be illegcd or immoral — Whether the interest of 
the sons passes — “ Right title and interest ** of 
jui^ment’ debtor —Meaning of the expression. 
Hitendpa Singh v. Raraeshar Singh, 18 C. 
W.N. 42 = 22 Ind. Gas. 873. Bee Final Part, 
1913, Gol. 650. 

(9) Suretyship debt— Decree against father — 
Partition betv/een father and son — Execution 
against property in the hands of son — Liability 
of son to pay it — Restitution of money paid to 
a surety. See OlV. PRO, CODE (1882), No. 23, 
27 M.L.J. 112.. 

(10) Son’s right to set aside sale held in exe> 
oution of decree against father. See CiV. PRO. 
•CODE (1908), No. 358, 21 Ind. Gas. 46. 

(11) Property descending to son — Assets in 
the hands of the sun made liable for father’s 
debt— Son dying —Divided male succeeds — 
Property liable for fat.|;ier’s debt. See GlV, 
PRO. GODB (1908), No, 96, (1914) M.W.N. 
354. 

(12) Recital in sale-deed as to debt — Whether 
evidenop of the binding nature of the debt. See 
Evidence, ^No. 9, (1914) M.W.N. 874. 

(13) Joint ancestral, property— Mortgage by 
father as manager — Decree against the father 

• alone— Execution against the sons after father’s 
death — lilo legal necessity nor antecedent debt 
—Debt not tainted with immorality— Mortgag- 
ed property or father’s interest therein not 
saleable. See HINDU LAW (ALIENATION), 
No. 7, 12 A.L.J. 613. 

(14) Sou^s duty to pay father’s debt— Im- 
morality of debt— Son’s acquiescence — Effect. 
See Hindu Law (Alienation), No. 9, 215 
P.L.R. 1914. 

(16) Widow — Debts contracted by widow 
when to be deemed to be for legal necessity. 
Bee Hindu Law (Widow/, No. 2, 22 Ind. 
Cas. 304. » 


Hindu Law— (Continued). , 

5.— Debts— ( ConcZaded) . , 

(16) Debt of deceased husband — Widow’s 
liability — Interest on debt —Alienation by 
widow for paying the interest —Validity, See 
Hindu Law (Widow). No. 12 . (1914) M.W.N. 
488. 

6.— Exclusion from Inhepitanoe. 

(1) Custom— Exclusion from inheritance— 
Construction of Wajib-ul-arz — Thakur 
families in Oudh— Custom of excluding ‘ 
jtrom inheritance daughters and their sons 
— Oral evidence of witnesses outside family, 
weight of, in proof of family custom —Deci- 
sion in vrevious suit against existence of 
custom for want of evidence, effect of, on 
subsequent suit involving issue of same 
custom— Presumption in case of Hindu 
widow's possession of her husband's share. 

Although there is no express exclusion from 
inheritance in the language of a Wanb*uUar%, 
there may be exclusion by*«iec 0 ssary implication 
(a). 

In Thakur families in Oudh, the custom of 
excluding daughters and tbeir sons from inherit- 
ance is notoriously common. 

General statements of opinion as regards a 
particular family custom and as found in the 
oral evidence of witnesses not belonging to the 
family, in wbkih the custom derogating from 
the ordinary Hindu Law of inheritance is alleg- 
ed to exist, are not of much weight as evidence. 

When in a previous suit a family custom set 
up by the plaintiff could not be established 
owing to his neglect in producing evidence and 
it was, therefore, decided that the custom did 
not exist, it cannot be argued, in a subsequent 
case, in which the question of the same cus- 
tom of the same family arises, that the 
custom does not exist. 

Where a Hindu widow after her husband’s 
death and in the life-time of his brothers got 
possession of his proportionate share of the 
family property, and it was not alleged that the 
possession was permissive, the natural infer- 
ence is that she succeeded to the divided share 
of her husband as an ordinary Hindu widow. 
Band! Din v Dharammangal Singh, 22 Ind. 
Gas. 13B, 

LINDSAY, J.C. 

References: — (a) 2 Ind. Gas. 253 = 12 O.C. 
63, F. 

(2) Inheritance— Leprosy— Ground of exclu- 
sion— Nature of disease— Onus of proof of 
incurable nature — Symptoms of the incur- 
able type of the disease. 

The onus is heavily upon the partly who sets 
up lepi^sy as a ground for excluding a certain 
person from rights of inheritance to provefthat 
the disease was of such a virulent and inour- 
abte character as to disinherit the sufferer* 

It is only the agonising, sanious or ulcerous 
type of leprosy that can be regard’sd as aground 
of exclusion. Deformity and unfitness for sooial 



686 


THE OURBENT INDEX, 1914. 


636 


Hindu Lmww^(Coni%nued) . 

6^-— Exclusion from Inheritance— (CZd.). 

interoourae arising from the virulent and 
disgusting nature of the decease would appear 
to be what was to be accepted in both the texts 
and the decisions as the most satisfactory test 

{ah 

Books on medical science written by ancient 
Hindu writers show that, in order that leprosy 
may be considered incurable, there must be 
worms on the body, the ulcers must discharge 
offensive matters, the nails should dro^ and 
that the eyes should be bloodred. Minor Raja 
mUas Aiyaru Naiken repreaented by his next 
friend Ammathayee alias Kanagammal v. 
Minor Ramaaami Naioken, 16 M.L.T. 254. 
WALLIS, C.J. and SESHAGIRI AIYAR, J. 

References ; ^ia) 25 M.L.J. 251 = 13 M.L.T. 
461, R, (1877) Bom. 651 ; (i860) Sud. Ad. Rep. 
239; (1867) Bud. Ad. Rep. 210 ; 5 B.H.C. 145, 
R. 

(3) Incurable tumour on the nose whether a 
disqualification from inheritance. See HINDU 
Law (BELP-ACguiSiTION) No. 1, 26 M.L.J. 
608. 

7.-Gift. 

(1) Gift to females — Presumption* 

There is no presumption of law that a gift by 
a man to his widowed daughter-iu-law is only 
a gift of a life-estate. It has bien held in 
recent cases that documents of gift to daughters 
and other family members of a Hindu family 
need not be construed with a bias in favour of 
the view that au absolute interest could not 
have been intended to be trainsferred. Bodi 
Muthayya v. Kavari Kodandaramayya, 
(1914) M.W.N. 387 = 23 Ind- Cas. 694. 

SADASIVA IYER andSESHAQIRI lYER, JJ. 

(2) Gift by father to his only son of all inter^ 
est in family property — Consider ation of 
natural love and affection — Validity — Rule 
as to giving a trifle to relinquishing co- 
parcener — S, 20, Contract Act. 

Where a gift is mi^de by a father of all bis 
interest in the family property to his only son, 
the gift deed may be treated as an agreement 
by which the father relinquished his rights in 
favour of his sou aud it would be a valid agree- 
ment supported by the consideration of natural 
love ai^ affection \8. 25, Contract Act.). 

The reference in the texts of Manu, etc., to 
the giving of a trifle to the relinquishing co- 
parcener must be treated rather as au autiquat. 
ed formality which was prescribed as conclu- 
sive evidence of the deliberate and final oharao- 
ter of the relinquishment than as forming an 
indfepensable condition to the validity of such 
a relinquishment. 

• 

It is only a transfer to a stranger of natural 
rights which carry with them obligations to 
third partiea^that could not be assigned under 
the law, but every man is perfectly entitled to 
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7. — Gift— (ConcZttc^ed). 

waive or release any rights in property belong- 
ing to himself. Thaugavelu Pillai v. Dorai* 
sami Pillai. 27 M.L.J. 272 = 16 M.L.T. 393. 

^ SADASIVA lYBR and NAPIER, JJ. 

References : — 6 M. 71 j 11 M. 406, R* 

{i) Gift^by widow with consent of next rever- 
sioner— Validity. See Hindu Law (Widow), 
No. 25. 24 Ind. Gas. 435. 

(4) See Hindu Law (Alienation). 

a 

8 . — G a ardianship . 

(1) Persons entitledio guardianship — Paternal 
aunt whether can act as natural guardian 
— Alienatioyv by de facto guardian found to 
be for no necessity need not be set aside ^ 
Applicability of Art. 44, Limitation Act to 
alienations by unauthorised guardians. 

Under the Hindu Law, nobody else than the 
father and mother *^of a minor (with probable 
exceptions in favour of the elder brother and 
the direct male and female anoestors of the 
minor) is entitled as a matter of natural right 
to be and to act as guardian of a minor’s per- 
son and properties (a). 

Recourse mqst bo had to the Court (represent- 
ing the rights of the King which are paramount 
to even the rights of the parents) when there is 
no natural guardian alive. 

A paternal aunt is therefore not a natural 
guardian of a minor under the Hindu Law (6). 

Assuming that she was the de facto guardian 
her alienation for no necessity need not be set 
aside. Art. 44 of the Limitatfon Act does not 
apply to alienations by unauthorized guardians 
(c). Thayammal v. Kuppanna Koandan, 27 
M.L.J. 286. 

Badasiva IYER and Tyabji, jj. 

References : ---{a) 2 O.L.R. 583; 2 C.W.N. 
191, F. (6) 26 C. 820 ; 39 0. 233, R. (c) 34 A. 
213, R. 

(2) Hindu father if may appoint another as 
guardian of his sons — Authority so given if 
may be revoked — Father if may be appointed 
guardian. See ACT VIII OP 1890,(GUARDIANS 
AND WARDS), No. 6, 18 C.W.N. 1089. 

(3) Bond for. anoestfiral debt executed by 
mother as guardian of minor eon— Liability of 
son or mother. See GUARDIAN ANO MINOR,* 
No. 2, 23 Ind. Gas 877. 

9.— Inopartible Estates. 

(1) Impartible estate — Widows of junior mem- 
bers--^Riaht to maintenance — Husband's 
power to bind her independent right — Limi’ 
tation Act, 1908, Sch, II, Art. 129— 
mand and refusal^Burden of proof. 

In a suit for maintenance, the onus of prov; 
ing the denial of plaintiff’s right to maintenance 
more than twelve years prior to suit lies on the 
defendant (vide Art. 129, S^h. II, Limitation 
Aot). • 
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9f— Impartible (Concluded ) . 

The widows of the junior members of the 
family of a holder of an impartible estate are 
entitled to receive maintenance out of the im- 
partible property (a). 

In the present case, having regard to the falst 
that plaintifi has not shown that, daring the 
twelve years in which she received nojihing from 
the z^.mmdar, she had to borrow or had any 
difdcuity in obiaining all the comforts which 
she required and also to other facts, the High 
Court refused to allow maintenance for the past 
arrears at the same rate as it did for future 
years. ^ 

l^t is doubtful whether the plaintiff’s husband 
could bind his heirs to receive a particular 
amount as maintenance out of the zemindari 
in lieu of such rights as they may have inde< 
pendently of his right to receive maintenance 
during his life. Kacht Yava Rangappa Kala- 
ka TholvUdayar v. Kulandai Ayal, 26 M. 
L.J. 205 = (iai4) M.W.N. *374 ==23 Ind. Gas. 
831. 

Miller and Tyabji, jj. 

Reference :^(a) 23 M.L.J. 79, R, 

(2^ Rights of illegitimate son to succeed to im- 
partible property — Prejerential rights of widoto 
or undivided co-parceners of last Zemindar— 
Succession to partiable property— Suit for whole 
property — Alternative relief for share not claimed 
— Right to decree for a share — Kambala caste — 
Custom of excluding illegitimate sons from 
inheritance, Yiavanathaswamy Naicker v. 
Kama Ammal, 24 M.LJ. 271 = 21 Ind. Gas 
724. Bee Pinal Part, 1913, Gol. 653. 

(3) Impartible^ estate, proof o/--8anad grant- 
ed under Madras Reg, XXV of 1802 in com- 
mon form, if alters succession— Impar ability, 
proof of — Raj, estate whether — Question of fact 
— Concurrent findings— Appeal to Privy Council 
—Practice. Meka Yenkataramaya Appa Row 
y. Sri Raja Parthasarathy Appa Row, 17 
C.W.N. 1221 = 14 M.L.T. 269 = (1913) M.W.N. 
791 = 25 M.L.J. 386 = 18 C.L.J. 393 = 16 Bom. 
L.R. 1010 = 21 Ind. Gas. 339 = 37 M, 199 = 
(P.C.). See Pinal Part, 1913, Gol. 663. 

(4) Impartible estate — Whether joint family 
property -governed by Mitaksbara law — Rule as 
to survivorship — Applicability. Bee HINDU 
Law (ADOPTION), No. 6, 27 M.L.J, 306. 

(6) Ag reement for maintenance— -Liability to 
variation— binding only on the Zamindar 
executing the agreement. Bee HINDU Law 
(MAINTENANCE), No. 6, 27 M L.J. 656. 

10.— Inheritance. 

(1) Daughters inheriting father's esltte joints 
ly— Death of one— The other if succeeds 
to deceased's interest as reversio>->ary heir — 
Adverse possession for more than twelve 
years during both daugJiters' lifetime— Sur- 
viving daughter's right to recover moiety 
share belonging to deceased, if arises from 
her death— Limitation Ad^ 1908, Sch I, 
Art, 141. 


Hindu Law— (Continued), • 

— 10.— Inheritance - (Continued ) . , 

Where one of two daughters of a Hindu who 
inherited his properties died, the survivor did 
not acquire in the interest enjoyed by the de- 
ceased a title of the nature described in Art. 141, 
Limitation Act. Where after both daughters 
had been kr?pt out of possession for more than 
12 years one of them died, and the other by 
some means or other got back possession. 

Eeld — tbat she could not maintain her pos- 
session against the person who by 12 years’ 
advei^e possession had acquired title in the 
entire property, including the interest nf the 
deceased daughter, to which she succeeded hy 
survivorship and not by inheritance. 8aoh- 
indra Kishore Dey y. Rajani Kant Ohacker- 
butty. 18 G.W.N. 904. 

Jenkins, c.j., and N.R, Chatter jea, j. 

(2) Mitahshara — “ Sapindaship," definition 
of, if governs inheritance or marriage only 
— Bhinna-gotra sapinRas or bandhus, who 
may succeed as— Limit of five degrees and 
mutuality to be satisfied — Classes of ban- 
dhus enumerated in Mitahshara, if to be ex- 
tended— Inhrpretatioyi of Rules of Hindu 
Law— Suit in ejectment— Plaintiff to strict- 
ly prove title. 

Sapinda relationship, according to the Mitak- 
shara, is basei* not on the presentation of 
funeral oblations, but on descent from a com- 
mon ancestor, and, in the case of females, also 
on marriage with descendants from a common 
ancestor, this relationship ceasing— not merely 
for purposes of marriage but generally and 
therefore for purposes of inheritance also— after 
the seventh degree from the propositus on the 
father’s side and fifth on the mother’s. 

The word “ bandhu " in the system of the 
Mitaksbara boars a distinct and technical 
meaning signifying the bhinna-gotra sapindas 
and the limitation of the five degrees clearly 
applies and can only apply to the bhinna-gotra 
sapindas. 

Besides being within the fifth degree from 
the propositus a bandhu to be entitled to sue 
ceed to the inheritance must be so related to 
the propositus tbat they are sapindas to each 
other. 

Hell, accordingly, tbat the plaiutifis who 
were the paternal grandfather’s son’s daughter’s 
daughter’s sons of the propositus were not his 
heirs, boch because they wore bis bhinn% gotra 
beyond the fifth degree and also because the 
element of mutuality was wanting between 
them and the propositus. 

The ruling in Oridari Lai v. The Bengal 
Government (a) that the enumeration ot$banclhus 
who are .^entitled to succeed is not exhaustive 
but merely illustrative, hardly warrants ilie 
conclusion that the classes specified by Vijna- 
neswkr, vis , atma bandhus, pitri bandhus, 
mairi bandhus can be added to. 

The Hindu Law contains its owi? principles 
of exposition, and questions arising under it 
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1ft.— Inheritance - (ConciMcZed). 

cannot be determined on abstract reasoning or 
analogies borrowed from other systems of laws, 
but must depend for their decisions on the 
rules and doctrines enunciated by its own law- 
givers. and recognised expounders. 

In order to succeed in an action of ejectment 
the plaintiff must strictly prove hiw title. 
Ramaohandra Martand Waikar y. Yinayak 
Yenkatesh Kothekar, 18 C.W.N. 1164 = 27 
M.L.J. 833 = 16 M L.T. 447 = 10 N.L.R. 112- 
(1914)M.W.N. 835 = 16 Bom. L.R. 863 = 12 
A.L.J. 1281 = 20 O.L.J. 573 (P.C.). 

Lord Moulton, Lord Parker of 
Waddington, Sir John Edge and 
MR. Ameer ali. 

References (a) 12 M.I A. 448, R, (h) 2 B. 
388 ; 6 C. 119 ; 22 C. 339, J2, 

(3) Ancestral property — Property inherited 
by two brothers f/om their maternal grand- 
father — Joint tenancy and not tenancy-in- 
common, 

‘ Ancestral ’ property in Hindu Law is to be 
limited to property which has come from cer- 
tain male lineal ancestors as enumerated in the 
text- books. 

Where two brothers inherit a certain proper- 
ty from their maternal grandfather, they held 
it as joint tenants with right of survivorship 
and not as tenantfi-in-ooramou. Karam Chand 
Y. Jal Ram. 224 P.L.R. 1914=124 P.W.R. 
1914=92 P.R. 1914 = 24 Ind. Oas. 928. 
Kensington, c.j.. and shah Din, j 

(4) Dayabhaga School — Inheritance — Pater ^ 
nal great-grandfather's 5on*s daughter's son — 
Mother's brother — Who is preferable, Kailash 
Chandra Adhikary v. Karuna Kantha Chow- 
dhupy, 19 Ind. Oas. 677 = 18 C.W.N. 477. See 
Final Part, 1913, Col. 654. 

(3) Daughters taking estate of father under 
will from mother whether estopped from claim- 
ing as heirs. See HINDU LAW (PARTITION), 
No. 7, 16 M.L.T. 592. 

(6) Absolute property left by mother — 
Devolution on two daughters— One of the 
latter dying leaving a daughter behind — Pre- 
ference of surviving sister over the latter. See 
HINDU Law (STRIDHANAM), No. 4, 16 M.L. 
T. 297. 

It -Joint Family. 

(l) Property standing in the name of a junior 
member-- Presumption --Self acquisition. 

Where the question is whether a property 
standing in the name of a junior member of a 
joint Hindu family is his self-acquisition, the 
criterion is to consider from what sifuroo the 
money comes with which the purchase-money 
is paid, and in the absence of evidence tha| the 
junior member had any separate funds or that 
the properly in question was purchased with 
money beloftging to him, the presumption is 
olear and decisive that it was acquired by the 
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bead of the family in the name of the junior 
member and that it was not the self-aoquired 
property of the junior member. Parbati Datl 
V. Raja Baiknntha Nath De, 15 M.L.T. 66= 
(PJ14) M.W.N. 42 = 19 O.L.J., 129 = 12 A.L.ir. 
79 = 18 C.W.N. 428 = 16 Bom. L.R. 101 = 26 
M.L.J, 248 = 22 Ind. Cas. 61 (P.C.). 

Lord‘ Moulton, Sir John edge and 
Mr. Ameer ali. 

(2) Joint Hindu familyj- Agreement lo sell 
joint family property by one brother with 
the other brother's consent binding,^ 

One only of the two brothers, who are both 
members of a joint Hindu family, can, with 
the consent and authority of the other, agree to 
transfer property belonging to both, and such 
agreement is binding as against a subsequent 
sale of the same property made by })oth the 
brothers. Thakur Din y. Seetla dahai. 12 
A.L.J. 62 = 23 Ind. Cas. 530. ^ 

Richards, c.j. and Banbrji, j. 

i 

(3) Jewels made out of family funds— Vser 
and possession by one lady in the family — 
Separate property — Presumption— Re-wmon 
— Intentiqn of parties, necessary"^ element — 
Burden of proof — Difference as regards 
right of property between a joint family and 
a re-united family. 

Where in a Hindu family jewels are made 
from family funds for the use of a lady and she 
alone has been using them, and where, when 
other ladies came into the family, they had 
similar jewels made for their use and they have 
been using those particular jewels, then such 
jewels form their separate property and they 
are not family property. If there should be 
some evidenoe to show that the same jewels 
which wore being used by one lady were also 
used by another lady in the family, or they 
were kept in the possession of one person in the 
family for. the benefi{ of and for being handed 
over to the others for using them, the presump* 
tion arising from use and possession will be 
rebutted. In the absence of suoh rebutting 
evidenoe, the presumption certainly is that the 
jewels belonged to the ladies that used them* 

Re-union depends upon the intention of the 
parties as weil as on the properties being 
constituted into joint family property. After 
a re-union the subsequent interest of the 
members in the re-united family would not be 
the same as if they had* originally remained 
undivided. It would depend upon the proper- 
ties which they bring into a common stock, 
and in a'^ubsequent partition the shares will 
be proportionate to the properties originally 
united. 

The burden of proving that there was a 
re-union is upon the persons who set up a 
re-union. 

The position of the members who re- unite is 
not the same as that of the memberB of a joint 
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Hindu family. In the one case, it is a co- 
parcenary. They are joint tena^nts. In other 
oases they are tenants in common. Before 
pjirtition the property goes by survivorsiyp. 
i!!tt6r re-union,** the case is one of succession, 
though the persons v/ho might take the pro- 
perty as heirs after ro-unioii are not the Itame 
as those who would take if they are divided and 
there bad been no re- union. 

Qucere : — Whether, in the case of a family 
composed of members who are reunited, the 
same presumption as to family ownership 
afpplies as in the case of a co-parcenary. 
Alamelumangathayaramraal v. C. Namberu- 
mal Chetty, 15 M.L.T. 352-23 Ind. Cas. 824. 
Sankaran Nair, j. 

(4) Joint family --^Nucleus, meagre--^ Members 

and living separately — Presump- 
lion, • 

Where a Hindu family has a nucleus of joint 
property barely suflicienti for the maintenance 
of its members, and each of them earns, lives 
and has dealings separately and independently, 
th^je is no presumption that they intend to 
throw their earnings into a common stock or 
to abandon their separate ri^ts. Laohhmi 
Narain v. Ram Dayal, 22 Ind. Gas. 887. 

KANHAIYA LAL and SABOI^ADIERE, 
A.J CS. 

References : — 2 A.L.J. 226 ; 9 Ind. Gas. 948 
=^13 Bom. L.R. 138, R, 

(5) Property purchased by one member of the 
family with his money for the family — 
Joint property — Mortgage by one member — 
Estoppel against his sons — Non-joinder — 

* Only the heirs of the mortgagor parties. 

When one member of a Hindu family pur- 
chases property with his own money for himself 
and his father and brothers, and the property 
is treated as their joint property, it is the joint 
property of the family# and not the self- 
acquired property of the member with whose 
'money it is purchased. 

When joint family property is mortgaged by 
one member^ of the family, the sons of the 
mortgagor are not estopped from denying the 
right of the mortgagor /io deal with the property 
alone. 

• All the^members of the family are necessary 

parties to a suit for sale upon a mortgage of the 
family property, and the failure to bring any 
one of them upon the record is a fatal defect to 
the suit. Shiam Sundar Lai v. Budhu Lai, 
12 A.L.J. 794 « 24 Ind. Gas. 252, ^ 

BaNERJI and OHAMIBR, JJ. 

(6) Interest of a co^parcener attached in exe- 
cution of decree against him — Death of 
judgment-debtor before order for sale — 
Effect on accrual of title by survivorship. 

Where the interest of the judgment-debtor, 
a oo-parcener, had by an attachment been 
brought under the control of the Court for the 

41 
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purpose of executing the decree, such attach- 
ment precludes the accrual of title by survivor- 
ship in the event of the death of the judgment- 
debtor before an order for sale is made. Thadl 
Ramamurthi y Moola Kamiah, 16 M.L.T. 
123=«(1914) M.W.N. 733 = 24 Ind. Gas. 667. 
Sankaran Nair and Tyabji, jj. 

References 4 M. 302 ; 6 I.A. 88, F.; 8 M.L. 
J. 64 ; 30 M. 413; 32 M. 429; 26 0. 179; 9 M.L. 
T. 9a, R, 

(7) Litigation conducted by father — Decree 
how far binding on the sons — Agreernent by 
father to be bound by oath — Whether binds 
sons— Tort committed by father — Whether 
committed on behalf of sons also, 

A father fully represents the whole family 
oonsisting of himself and his undivided sons, in 
a litigation which be conducts in the interests 
of the family. Unless th^ decree in such a liti- 
gation was passed owing to the fraud or collu- 
sion on his part directed against his sons, that 
decree and the findings in the suit in which 
that decree was passed are binding on the 
sons (a). 

An agreement by the father in the previous 
litigation to be bound by an oath taken under 
the Oaths Act bannot, by the mere fact that it 
is based on the special provisions of the Oaths 
Act, be said to be an agreement made to defraud 
the sons (6). 

Of course, a tort committed by the father is 
not necessarily one committed on behalf of his 
sons also, and is not binding on the sons (c). 
Samu aJias Anantanarayana Pattar y. 
Swaminatha Iyer, 16 M L.T. 163. 

SADASiVA Iyer and Napier, jj. 

References • — (a) 22 M.L.J. 45, B. ; 6M. 284, 
Diss. (6) 36 M. 287, B. ; 5 M. 269. Diss, (c) 17 
M.L.J. 197, B. 

(8) Disruption of unity of a joint Hindu 
family — Presumption as to date of disrup- 
tion^ Presumption as to unity of other 
members where one member separates. 

Where a disruption of the unity of a joint 
family is proved or admitted to have taken place, 
held^ that no presumption can be raised as to 
the date of that disruption. 

Held further, that where one co-parcener 
separates himself from the others, theve is no 
presumption that the remaining members re- 
main united. Mendana Musammat y. Lala 
Jagan Nath Bakhah, 17 O.G. 235. 

PANDIT KANHAIYA LAL, A.J.C. 

References 3 0. 316 ; 9 0, 237 ; 80 C. 725 ; 
18 A, 9®, B. 

(9) Joint family— Contract in the name of a 

» member— ‘Suit thereon without joining the 

other members — Consideration — Assignment 
— Transferor and transferee. 

Wallis, C. J.— Where, in the case of the 
joint family, the contract was in the name of a 
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junior member, he is ontitled, as the agent of 
an undisclosed principal, to sue on it himself 
without joining the obher members of the 
family. 

Kumaramami Sastri, J.— Where a person 
purporting to act for his sole benefit uses funds 
in which his brothers have a share, the fact 
that he may bo accountable to his brothers 
'affords no ground for dismissing the suit on the 
mortgagor for non- joinder. The mortgagee is 
entitled to sue on a mortgage obtained by him 
in his sole name while he was living separately 
from his brothers, and the mere fact that his 
brothers had an interest in the funds would 
afford no defence to the mortgagor in a suit filed 
on the mortgage. The managing member of 
an undivided family can sue on a contract 
entered into by him in his own name without 
joining the other members of the family. This 
proposition rests on “the general principle of 
law that the person in whose name the con- 
tract is made can enforce it without joining 
persons simply interested in it, apart from the 
other theory that the managing member 
represents the whole family. 

Mere non-payment of consideration between 
the transferor and the transferee would be no 
ground for holding that the prd^erty did not 
pass. The question as to consideration is one 
between the transferor and the transft^ree. and 
the mortgagor cannot take advantage of non- 
payment of consideration for the assignment, 
Idikalam Gheanty v. Subban Chetty, (1914) 
M.W.N. 684 = 16 M.L.T. 279 = 27 M.L.J. 621. 
WALLIS, C.J., and KUMARASWAMI 
SASTRI, J. 

(10) Hindu Law — Presumption — Jointness of 
family — General rule — Where cannot he 
relied upon. 

The presumption of jointness of a Hindu 
family cannot be safely relied upon in a case in 
which the disputed property was in the posses- 
sion of the person under whom the defendant 
claimed and was oirtensibly that person’s own 
property at the time of bis death. Protap 
Chandra ChakraTarty v. Sarat Kamini 
Debya, 24 Ind. Gas. 90. 

HOLMWOOD and CHAPMAN, JJ. 

Reference 3 C. 315 (P.C.), F. 

( 11 ) Joint family — Bequest of self -acquired 
property by father to sons '-Bequest found 
invalid — Nature of estate taken by sons — 
Eldest member appointed executor under 
will — Eldest member also manager — Debts 
contrcucied by him whether binding on 

{ amity — Renewal of debt—Securitj^ appor* 
ioned — Apportionment found invalid-^ 
Right of creditor to fall back on origiftal 
security^Joint family, trade — Pro-nof/m 
the name of a firm by one member — 
Whether ether members can be sued--Recei~ 
ver appointed in partition or administra^ 
tionjsuit— Receiver's power to acknowledge a 
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debt ----Effect of such acknowledgment-^ 

Compound .interest at 18 per cent, mth 

monthly rests-^Whether enforceable, 

One P. V. died in 1887 leavyig a will. It 
provided for the payment of certain legacies 
and directed that the residue should be divided 
among his sons and grandsons into 5 equal 
shares as soon as the grandsons should attain 
majority, that bis eldest son (1st defendant), 
should be the executor under the will and should 
conduct the testator’s business and administer 
his estate generally. The sons and the grand- 
sons were living with the testator as members 
of one family at the time of his death. The 
eldest son continued to manage the estate 
according to the provisions in the will, he 
incurred debts and executed mortgages for 
family and business purposes, and no objection 
was taken to his administration of tl^. proper- 
ties until 1905. In 1905, some of the members 
of the family filed a suit praying fem an account 
of the assets, etc., of the testator in the hands 
of the present 1st defendant as executor and for 
partition into five shares in aooordance with 
the will, and for eaoh party being put in pos- 
session of his share. During the pendenoy of 
that suit a Reo iver was appointed with power 

to pay interest and arrears accrued due and 
payable on the mortgages executed by the 1st 
defendant of the immoveable properties belong- 
ing to the deceased’s estate.” In that suit it 
was decided that the will was not valid in law, 
that there was an intestacy with regard to the 
residuary estate and that the property devolved 
upon the heirs-at-law of the deceased. The suit 
was eventually compromised and the compro- 
mise decree provided, inter alia, that the *' debts 
of the 1st defendant binding on him incurred ^ 
prior to the institution of this suit and disclosed ' 
to the Receiver are binding on the parties and 
shall be paid by the Receiver out of the income 
of the estate in his bands.” All the parties to 
the present suit were duly represented in that 
suit, 

In the present suit, plaintiff sued to reoover 
a certain sum alleged to be due on an equitable 
mortgage created by the Ist defendant by the 
execution of 2 pro-notes carrying interest at 
18 peroent. per annum and by the deposit of 
title deeds. The defendants (other than the 
1st defendant) pleaded inter alia that the 
equitable mortgage was not binding on them 
and that the payments made by the Receiver 
towards the said mortgage transaction would 
not save limitation. 

Held that the monies borrowed by the Ist 
defendant ”from the plaintiff were for joint 
family purposes and the mortgage in question 
was therefore binding on the joint family. 

By virtue of the decree in the suit of 1905, 
there was clearly an intestacy and the whole 
property devolved on the heirs, not under the 
will, but by reason of an intestacy. Therefore 
the fact that fhe will was exeonted appointing 
the Ist defendant as executor would not take the 
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properties out of the ordinary rules of Hindu 
law relating to* suooession to the properties of 
an intestate. 

• Even assuming that there was no intesttAsy, 
the mere fact that a jvill was left would not 
make the properties bequeathed by a fa;^her, 
who was living jointly with his sods, the self- 
acquired properties of his sons. The general 
rule is that, where a family is joint and con- 
tinues joint after, the death a testator, the 
properties which they get by a will would be 
joint pjroperties, unless there is something in 
the will which raises a presumption to the 
contrary (a). 

The renewal of a debt does not ipso facto put 
an end to the security which a person has, 
unless such renewal is accompanied by a fresh 
contract giving fresh security ; nor would an 
attempi;made to apportion the security, which 
is invalid, deprive the po*rBon of the security 
which he already has. 

So where, an apportionment of the title deeds 
to the 2 pro-notes is for the benefit of the mort- 
gagor and the mortgagor chooses to plead that 
the apportionment is invalid for want of regis- 
tration, it will be perfectly opun to the mort- 
gagee to fall back upon the security which he 
never relinquished and to insist upon his origi- 
nal title (b). It is always presumed that the 
mortgagee intends to keep the mortgage alive 
when it is for his beneft to do so. 

There is no defence in the remedies between 
regular and equitable mortgages, and there is 
no authority fcrr holding that 0. XXXIV, r. 1, 
Oiv. Pro. Code, or the general rules of Hindu 
Law as to suits on mortgages created by a 
•manager do not apply when the mortgage is 
created by execution of a pro- note and the 
deposit of title-deeds. 

Where a joint family trades under a firm 
namOf the members cap be sued on a note 
properly executed by one member in the firm 
name. 

A payment by a Receiver, who is appointed 
in a suit for partition or administration and 
who is authhrised by the order of appointment 
to pay interest on debts, is sufficient to keep 
the debts alive against *all the parties who are 

bound by the debts (c). 

• V, 

An agreement to pay compound interest at 
18 per cent, with monthly rests ought not to 
be enforced, especially whore the security is 
ample and the mortgagee had not taken any 
risk. Y. Yenkatramiah Pantulu ¥. P. Y. 
Bubpamaniam Pillai, 16 M.L.T. 48d. 

KUMARASWAMl BASTRI, J. 

Be/erences : — (a) 24 M, 429, B, (b) 3 B, 312i 
B. (c) 26 B. 221 ; 6 B.DiB. 486 ; (1864) 11 
H.L.0. 116 ; (1899) 2 Oh. 107, B. 

(12) Joint Hindu family--’ Separation^ Sue- 
cession of daughters — Khatries ot Ballon and 
Nurmahal in the Jullundhur DH^trict ownifig 
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agricultural land— ‘Value of entry in—Biwaj-i- 
am unsupported by custom — Bebuttal of pre^ 
sumption of joininesst Mt. Rukman v. Kirpa 
Devi. 209 P.W.R. 1913 = 338 P.L.R. 1913 = 22 
Ind. Oas. 134. See Final Part, 1913, Ool. 666, 

(13) Burden of proof— ‘Joint family— Separa- 
tion » Ganpat Marwari v. Balmakund Behara, 
18 C.L.J. 548=22 Ind. Oast 27. See Final 
Part, 1913, Col. 665. ^ 

(1^) Joint family property acquired in the 
name of different individual members — No 
presumption that property separate* Kundal 
Lai V. Shanker Lai, 11 A.L.J. 910 = 21 Ind, 
Oas. 13 = 35 A. 564. See Final Part. 1918, 
Col. 666. 

(15) Grant of inam to manager —Presumption 
of acquisition on behalf of the family — Suit for 
partition. See ACT XXIII OF 1971 (PEN- 
SIONS), No. 2, 16 M.L.T. 239. 

(16) Application for succession certificate- 
joint Hindu family — Applioaut joint with the 
deceased — Grant of certificate. See ACT VII 
OP 1889 (Succession Certificate), No. 6, 
12 a L.J. 626. 

(17) Reference to arbitration by father or 
manager whether binds the other members of 
the family. See ARBITRATION, No. 3, 10 N, 
L R. 74. 

(18) Decree following attachment before judg- 
ment— Effect upon accrual of title by survivor- 
ship under Hindu La;v. Bee ATTACHMENT 
BEFORE JUDGMENT, No. 2, 26M.L.J, 617. 

(19) Father and son — Release by the former 
of his share — Subsequent birth of two more 
sons — Residue of family property — Right of 
all sons to equal shares. Bee CiV. PRO. CODE 
(1882), No. 15, 26 M.L.J. 460. 

(20) Mitakshara joint family— Mortgage exe- 
cuted in favour of karta for benefit of family 
— Suit by karta alone — Parties — Limitation, 
See GlV. PRO. Code (1908), No. 403, 22 Ind, 
Cas. 570. 

(21) Parties in doubt about their rights — 
Minor son bound by compromise of father. 
Bee COMPROMISE, No. 10, 24 Ind. Cas. 491. 

(22) Joint family partnership — Death of one 
of the partners — Effect upon dissolution of 
partnership — Agreement between survivors to 
continue the partnership — Liability of surety — 
Suit for dissolution and accounts— ^t. 106, 
Limitation Act (1908). See CONTRACT ACT, 
No. 104, 101 r.R. 1914. 

(23) Applicability to Cutohi Momons, Boo 
CUTCHI MemONS, No. 1, 16 Bom. L.R. 224. 

(24) Nature of right by birth and right of 
survivoi^h ip— Father purchasing property, in 
another's name with a view to defraud creditors 
— Whether property can be recovered by another 
oo-parcener. Bee FRAUDULENT TRANBFBBB, 
No. 1, (1914) M.W.N. 696. 

(25) Hindu son’s right in the family property 
— Uofrieudliuess of father does not exolude 
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— EfEeot of division of property by private 
arrangement. See HINDU LAW (ALIENATION). 
No. 9, 216 P.L.R. 1914. 

(26) Suit filed on last date — Original plaintiff 
used to collect rent— Minor member of joint 
Mitakshara family— Effect of adding him as 
plaintiff after liraitUion. See LIMITATION, 
No. 1. 19 O.L.J. 5. 

* (27) Suit for foreclosure --Managing members 
made defendants — Oo-parceners not nofade 
parties if bound by decree — Suit by latter for 
redemption if lies. See MORTGAGE (GENE- 
RAL), No. 17. 18 O.W.N. 968. 

(28) Joint family— Promissory note in favour 

of deceased member— One other member and 
deceased alone entitled to benefit of it — Suit by 
bis widow or all surviving members — Main- 
tainability. See Promissory Note, No. 4, 
26 M.L.J. 224. ^ 

(29) Contract to grant permanent lease— Con- 
tract by members of joint Mitakshara family in 
Bengal — Certificated guardians executing 03n> 
trace on bebalf of minor members — Legal neces- 
sity— Benefit of family — Contract that permis- 
sion of Judge would be taken for grant of lease 
of minor members’ shares— Validity— Contract 
whether binding upon minors — V^hether major 
members bound as far as contract relates to 
their shares. See SPECIFIC PERFORMANCE, 
No. 7, 22 Ind. Gas. 612. 

12.— Maintenance. 

(1) Principle on which maintenance shmld 
be awarded to Hindu widoiv — Right to 
arrears. 

Where a widow has asked for separate 
maintenance, the Court must look first at the 
mode of life of the family during her husband's 
lifetime and try to find out what amount will 
be sufficient to allow the widow to live, as far 
as may be, consistently with the position of a 
widow in something like the same degree of 
comfort and with the same reasonable luxury 
of life as she had iu her husband’s lifetime. 
Then the Court must see what the husband’s 
estate is and also bow far that estate is suffi- 
oient to supply her with maintenance on this 
scale, without doing injustice to the other 
members of the family who also have their 
rights as heirs, or their rights to maintenance 
out of t];^e estate (a), 

A wrongful withholding or demand is not 
necessary to entitle a widow to arrears of 
maintenance (6). Her status as the widow of 
one of the members of a joint family holding 
property ^ common, is sufficient to entitle 
her to receive maintenance from the date of 
her husband’s death. She may no doubt be 
living with her parents or otherwise impliedly 
waive her right to bo maintained by her Itfis- 
band’s relations during the time that she lives 
away from them, but waiver cannot be neccs- 
satily inferreS in every case from the fact of 
^pacate residence alone. 
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Arrears will be refused only in oases whore 
the person liable to make ths payment had 
justifiable ground for inferring that the claim 
was abandoned, ani had in consequence not 
set .tside any portion of his annual income ta 
meet such a cl iim (c). 

HeM, und^r the oircumstiuces of this case, 
that R^. 140 a month would be a reasonable 
rate of maintenance to be allowed to the 
widowed daughter-in-law of the defendant. 
Pushpavalli Thayarammal y Raghaviah 
Chetty. 15 M L.T. 95»23 Ind. Cas. 413. 
Wallis, j. 

References ;-(a) 9 C.W.N. 651, R. (b) 21 M. 
L.J. 706, R, (c) 24 M. 147 (P.C ), F. 

(2; Mitakshara — Step-mother ^ right of — 
Partition among sons— -Status of step-mother 
— Privy uotincil Rulings are binding on 
Courts, ^ ' 

Held, that under Hindu Law, both Daya- 
bbaga and Mitakshara, a step-son is not bound 
to contribute to the maintenance of his step- 
mother after a partition of the joint property 
has been ollected between him and his step- 
brother (the son of his step-mother) (a). 

The status of a step-mother discussed (2>). 
BIshen Das y. Mussammat Mansa Devi, 60 
P.L R. 1914 = 47 P.R. 1914 = 23 Ind. Gas. 636. 
RATTIGAN and BEADON, JJ. 

References (a) 16 C- 768 (P. C.), F. (b) 1 
C.L J. 142 ; 8 0. 537 (543) ; 37 G. 214 ; 6 M. 
29 (32| ; 8 M. 107 (P. B.) ; 4 B. 188 ; 2 B. 614 ; 
Beng. L R. Sup. Vol. P.B. p. G7 JF. B.) ; 16 A. 
221 (224) ; 153 P.R. 1889, R, 

(3) Maintenance — Widow of deceased un- 
divided brother — Family trade, source of * 
income — Development of trade after the 
death of the deceased brother — Rate of 
maintenance — Basis of calculation — No 
arrangement for her maintenance at parti- 
tion between brotkars— Widow living apart 
— No waiver. 

Where, in a suit for maintenance brought by 
the widow of one of the three brothers of an 
undivided Hindu family against the surviving 
brothers, it appeared that the major part of the 
income was dej^ived from the family trade in 
which the plaintiff’s husband took part at the 
time of his death, and the trade had developed o 
considerably since his death ; 

Held that the plaintiff was entitled to have 
the amount of maintenance fixed with reference 
to the family income at the date of suit and 
not with reference co such income at the date 
of her husband’s death. Jn calculating the 
rate of maintenance the share which her hus- 
band would get if he ware alive at the time of 
the suit should be Haken into consideration, 
and not the share, if any, to which be was 
entitled on his death (a). 

Where, in a partition between the two sur« 
viving biotbdtB of her cieoeased husband, no 
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arrangements were made for the widow, and 
in coneequenoe, she was obliged to go to her 
father’s house, held that there** was no waiver 
of her claim (a). Manikka Madaliar y. Sou- 
bagia AmmaU 27 M.L.J. 291. * 

Sankaran Naib and Spencer, jj. 

References (a) 11 B. 199 ; 2-#B. 639 ; 13 
Ind. Oas. 136 ; 22 M. 176, R. 

(4) Will-^Promsion for maintenance of his 
wife after test(i(or's death — No deprivation 
of maintenance by unckastity — Construe- 
iioi^ of will — Rules o/. 

* Where, by his will, a Hindu testator gave his 
widow a clear right to receive till her death a 
certain quantity of rice yearly for her main- 
tenance. 

Held that she could not be deprived of her 
right l'^%^dding to the will ceriiam words and 
terms which tbe testator might be presumed to 
have intended to add if certain future contin- 
gencies had been in his mind when he made 
the will. 

Thera is no certain and necessary implication 
thx»t a Hindu who by will provided for tbe 
maintenance of his wife after hjs death intend- 
ed to deprive her of the maintenance if she 
should become unchaste (a). Bommaya He* 
gade V. Srinivasa Hebavra, 27 M.L.J. 305. 
BADASIVA AIYAR and TYAB.J1, JJ, 

References (a) 34 B. 278, F» ; 26 M.L.J, 
411 (414) (P.C.), E, 

(5) Maintenance — Grant — No writing necessary 
— Nor tegistration^ Admissibility of oral 
evidence to prove such a grant, 

A grant of immoveable property to a Hindu 
widow for maintenance can be made by other 
means than by a registered instrument. If 
there be a document evidencing the grant, it 
would then require registration. 

The Registration Act is silent as to whether 
any transaction must be in writing or not. 

Tbe Transfer of Property Act requires certain 
transfers of certain value to be by a registered 
instrument.* But that is only in the case of 
sale, gift, mortgage, or lease. A grant of main- 
tenance to a Hindu w^idow ii} not spocihoaliy 
dealt with by that Act. The question must 
thereforq be decided under the Hindu Law, 
according to which no transaction need neces- 
sarily be in writing. 

Oral evidence is admissible to prove a grant 
of maintenance to a Hindu widow. Jivanlal 
V. Chndaman, 10 N.L.R. 111. , 

MITTRA, A.JJ3. 

(6) Maintenance — Document --Nature, 

Where a document has been executed in 
pursuance of compromise of a suit, it has not 
the binding force of a decree. 

Where the agreement of com promise is not 

registered » the parlies cannot « rely on terme 


Hindu Law^iContinued), * 

— 12. -Maintenance -(OoHfiwttfid). , 

which have not passed into a decree or order of 
Court, 60 far as they affect immoveable property. 

Ad amount provided as maintenance for a 
member of a family does not lose its character 
as a maintenance allowance, by being embodied 
in an instrument or decree, the character of 
being liable to be increased or decreased under 
a change of ciroumstanoes. 

A maintenance document creating a future* 
interest in immoveable property in favour of 
unborn persons and providing a line of suooes- 
tion excluding females and collaterals is one 
opposed to the principles of Hindu law and the 
law of perpetuities, 

A right to receive mainlenanoe is not depend- 
ent on decree or agreement but on tbe rela- 
tionship to the owner of tbe Zemindari. 

Umde Rajah Raja Damara Kumara Sesha- 
ohelapathi Nayanim Bahadur Yaru v. Umde 
Rajah Raja Damara Kpmara Timma Naya- 
nim Bahadur Yaru, 27 M.L.J. 6S6»(1914) M, 
W.N. 900. 

SANKARAN NAIR and BPENCBR, JJ. 

(7) Wife—Maintenafice — Adultery. 

A wife is not entitled to maintenance from 
her husband, if at the time of the suit, she is 
living in adultery and persists in her vicious 
course of life/ 

Therefore, a wife, who gave birth to an ille- 
gitimate child but at the time of tbe suit, was 
not living in adultery, is entitled to mainten- 
ance. N. Subbhaya v. Bhavanl, 24 Ind. Cas. 
390. 

Miller and sankaran Nair, jj. 
References : — 19 M. 6 ; 5 Ind Cas 960 = 34 B, 
278 = 12 Bom. L.R. 136, F, 

(8) Father's self -aeguisition— Son's widowt 
not entitled to maintenance thereout. Meeuak- 
ehi Ammal v. Rama Aiyar, (1913) M.W.N. 40 
= 13 M.L.T. 97 = 24 M.L.J. 106 = 18 Ind. Cas. 
34 = 37 M. 396. See Final Part, 1913, Col. 667. 

(9) Grant for maintenance — Powers of 
grantee — Whether alienation by grantee may 
be prevented under Hindu Law. See GRANT, 
No. 1, 15 M.L.T, 361. 

(10) Widow of junior member of family of 
holder of impartible estate — Her right to 
maintenance — Arrears of maintenance— Prin- 
ciple on which arrears to be granted— Demand 
and refusal — Burden of proof — Limitation. 
See HINDU LAW (IMPARTIBLE EfeTATBS). 
No. 1, 26 M.L,J. 205. 

(11) l5urbhanga Raj— Babuana and Sohag 
grants to junior members and their wives — 
Widow’s right to maintenance — Dispossession 
by widow— Mesne profits disallowed in absence 
of prc>»f of offer of maintenance — Maintenance 
made a charge on property decreed. See HINDU 
LAW (SUCCESSION), No. 6, 18 O.W.N 1249. 

(12) Property given to widow for mainte« 
nance— Whether resumable— Prosumptiou. Bee 
HINDU Law (Widow), No. 2Ci; (I9i4) M. W. 
N.702. 
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(13) Widow — Maintenance whether a charge 
on who|e family property or on her husband’s 
share oi^ly— Charge when and how created-- 
Liability of alienee of property— Bight created 
by attachment. See HINDU LAW (WIDOW), 
No. 24, 16 M.L.T. 651. 

18.— Marriage. 

(1) Wife--Bight to live in the husband's 
house-- Unchastity and immorality— Eiect- 
ment suiu 

A Hindu husband has full ownership and 
dominion over his. house and the wife cannot 
insist upon living in any part of the house 
against his will. In a suit brought by him no 
eject his wife from the house, the question of 
immorality or unchastity of the wife does not 
arise. Oaopat v. Bundri, 12 A.L.J. 1039. 
8UNDAB LAL, J. 

Reference 1 A. 77? R, 

(2) Valiiity of Oandarva form of marriage 
among the Kumtala caste — Forms of marriage 
among that caste — Validity of marriage not 
proved— Value of circumstantial evidence as to 
treatment of wife, dc^—Duty of Courts to recog- 
nise such forms, Ylsvanathaswamy Naicker 
Y. Kamo Animal, 24 M.L.J. 271 » 21 Ind. Gas. 
724. See Final Part, 1918, Col. 669. 

(3) Hindu married woman of Balli caste — 
Conversion to Mahomedanism — Second marri- 
age with Mabomedan during the subsistence 
of first marriage— Legality — Applicability of 
Hindu or Mahomodan Law — Beoognition of 
paternity and acknowledgment — Efieot — Gon- 
fiiot between persons of difierent religions— 
Law applicable — Doctrine of Factum valet — 
Applicability — Legitimacy of ofispring. See 
OONVBKTS, No. 1, 15 M.L.T. 107. 

(4) Marriage is a Samskara — Partition of 
joint family property — Provision to be made for 
marriage expenses of unmarried co- parceners. 
See HINDU LAW— Pabtition, No. 1, (1914) 
M.W.N. 2S2. 

14.— Partition. 

(1) Marriage expenses— Provision should be 
made for marriage expenses of unmarried 
co-parceners — Marrinpe- Samskara. 

Held {agreeing with Sundara Iyer, J.j.— As 
marriage« 2 s a Samskara, which it is not usual 
to omit, and it is necessary that Samskaras 
should be performed out of family furifis when 
such exist, at a partition between members of 
a joint Hindu family, funds should be set apart 
for the marjriage of unmarried brothers, especi- 
ally when tho other brothers bad been serried 
at the family expenses. SrinivaBa Iyengar 
Y. Minor Thlruvengadath Iyengar, (1914) 
M.W.N. 282. ♦ 

0FBKOBB, J. 

Referefices M. 422; 32 B. 81 ; (1912) 

3m;.w.n. 908, r. 


—14.— Partition— (Conftnt^ed), 

(2) Adopted grandson takes one-fourih of the 
share of the natural grandson — Joint 
family estate — Mitakshara-Mayukha— 
Dattaka Ohandrika, 

The adopted son of a pre-deceased natural 
son of a common ancestor, on partition with 
the Natural «on of another predeceased natural 
son of the common ancestor, takes one-fourth 
of the share of the latter. 

N died leaving two sons H^and B, who lived 
as members of joint Hindu family. H died 
leaving a widow G, who was pregnant. died 
leaving a widow M to whom he had gived 
authority to adopt. G gave birth to a pos« 
thumous son, the defendant. M adopted the 
plaintiff. In a suit by the plaintiff to partition 
the anoesiral estate. 

Held that he was only entitled to opv fourth 
of the share of the .defendant. Bacfioo Har- 
klBondas v. NagiodaB BhagwandaB, 16 Bom. 
L.R. 263 = 23 lod. Gas. 912, 

SCOTT, C.J., and BATCHELOB, J. 

(3) Code of Civil Procedure (1908), 0. XX, 
r. 18 — Agra Tenancy Act (11 of 1901), 
S, S2—8uU for partition of joint Hindu 
family properly — Occupancy holding 
included in suit — Preliminary decree — 
Actual division of holding not necessary. 

In a suit, brought in the Civil Court by one 
Hindu brother against two others, for partition 
of a joint family property, including a certain 
occupancy cultivatory holding, the Court gave 
the plaintiff a decree for posseSf^on of a one- 
third share in the whole of the property, but 
the decree was wholly silent as to the manner 
in which the partition was to be effected. Held 
that the decree given is a preliminary decree 
for partition. 

Held also, that a suit for partition of a joint 
family property can l^e brought even if the 
property included an occupancy bolding ; the 
Court can either give the oocapaocy bolding to 
one party taking from that party an equivalent 
in value, or simply declare that the parties are 
entitled jointly to that holding. Dwarka 7. 
Ram Pat, 12 A.L.J.696. 

RlCHABDS, C.J.I and-TUDBALL, J. 

Reference : — 4 A.L.J. 809, R. 

(4) Partition— Construction of partition deed 
— Family consisting of father and three 
sons — Status after partition. 

Where a Hindu father and his minor son, by 
his second vwifo, effected a partition with his 
two major sons by his first wjlfe, and the parti- 
tion deed recited that some of the immoveable 
properties shall ho enjoyed by the two sharers 
(father and minor son)^ and that such and suoh 
property shall pass to and be enjoyed by each 
of the other two sons : « 

Held, that the father and the minor son still 
ocmstituted a jbint family and in a BiKle by the 
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15.— Partition— (Oon/inwed) . 

father the interest of the minor son also would 
pass. Singa Iyer v. Venkataramana Iyer, 
33 Ind. Gas. 6« 

• Miller ^nd Tyabji, jj. 

(6) Benares SchooUMiiahshara Law — Sisters 
jointly inheriting properly of thgir father-^ 
Co-widows jointly inheriting property from 
husband — Right to make partition so as 
to extinguish rights of survivorship. 

Two or more sisters governed by the Mitak* 
shara Ijaw, who have jointly inherited the 
estate of their father, can by express agreement 
amongst themselves, effect such a partition of 
their interests as to destroy their rights of 
survivorship inter se. 

Even CO- widows may, by agreement between 
themselves, convert their joint estate in 
property%herited from their common husband, 
into estates in severalty so as tn destory the 
right of survivorship inter se* Bala Ba Y. 
Tanu Ba, 10 N.L.R. 51 = 24 Ind. Cas. 808, 
Stanyon, a.c.J. 

References I C.P.L.R- 45 ; 6 O.P.L.R. 58 
7 ("P.L.R. 153 ; 8 0 P L.R. 99 ; 1 M.H O, 223 ; 
3 M.H-O. 268 ; 3 M.H.G. 424 ; M. 290; 22 M. 
522 ; 23 M. 504 ; 11 M.LA. 487 ; 12 A. 51, B. 

(6) Partition--- Joint family property includes 
occupancy holding— Agra Tenancy Act (II 
of 1901), 8. 32. 

A suit for particion of joint family property 
can be brought even if the property includes an 
occupancy holding. A Court need not sub- 
divide the holding in contravention of the pro- 
visions of the Tenancy Act, but it can either 
. give the occupancy bolding to one party taking 
horn that party an equivalent in value, or can 
leave the occupancy holding undivided, merely 
making a declaration that the parties are en- 
titled jointly to the holding. Dwarka V. Ram- 
pat, 24 Ind. Gas. 235 = A. 461. 

Richards, o j., and tudball, j. 

(7) Daughters taking estate of father under 
Will from mother - Oral partition— Surviv- 
orship, •right of, whether extinguished — 
Evidence Act, S.115 — Estoppel— Daughters 
taking under WiU, whether estopped from 
clainiing as heirs— Partition, oral, whether 

• vali(i. 

Daughters taking the estate of their deceased 
father, according to a Will executed by their 
mother, are not estopped from claiming sub- 
sequently as heirs to their father on the ground 
that the Will executed by their '^mother in 
respeot of such properties is invalid. 

But when they divide the properties equally 
among themselves undey an oral partition, 
they must be deemed to have given up their 
rights to eqcoeed by the right of survivorship to 
the estate ol a sister who may die subsequently, 

A partition of immoveable property of what* 
ever value can be effected by oral arrangement 


Hindu Law— (Continued), 

14.— Partition— (ConBnwed) . 

and need not be in writing and registered, as it 
is not an 'exchange,' 'sale' * mortgage,* or 
Mease.’ 

Therefore the mere fact that the rights 
mutually relinquished under an oral partition 
are to continue for periods of greater or leas 
duration, cannot have much bearing on the 
question whether written instruments are* 
reqi^ired to effect valid partitions. Alamela 
Ammal v. Bala Ammal, 16 M.L.T. 592*26 
Ind. Cas. 455 = (1915) M.W.N. 26. 

SADASIVA AIYAR and hfAPIBR, JJ. 

Ref erences : —(1897) 2 Oh- D. 86 = 66 L.J, 
Gh. 604 = 76 L.T. 700 = 45 W.R. 685; (1874) 
18 Eq. 320=43 L.J. Oh. 787 = 30 L.T. 779 = 22 
W.R. 807; 33 0. 915 = 10 0,W.N.747 = 3 O.L.J. 
629 26 ;G. 210 = 2 C.W.N. 291; 3 Ind. Gas. 
247 = 10 O.L.J. 503; 4 1!^.I.A. 137=7 W.R. 36 
(P.C.) = lSuth. P.O.J. 172 = 1 Bar. P.C.J. 327 
= 18 E.R. 651, B.. 4 M L.T. 354 ; 16 Ind. Gas. 
343 = 37 M. 423 = (1912) M W.N. 854 = 93 M,L. 
J. 339 = 12 M.L.T. 426 ; 7 Ind. Gas, 858 = 34 M. 
72=8 M.L.T. 233 = (1910) M.W.N. 692; 13 M. 
L.J. 600 ; 22 M. 622=9 M L.J. 101, F. 

(8) Partition— Status— Intention to divide— 

Presumption when one co-parcener divides. 

If the male members of a joint Hindu family 
wish to become divided in status, they are at 
liberty to agree to do so, and on their so agree- 
ing they become divided in status even though 
the properties are not actually divided between 
them by metes and bounds. A definite and 
unambiguous indication even by one member 
of his intention to separate himself and enjoy 
his share in severalty may amount to separation. 
A definite partition of properties by metes and 
bounds is not essential to constitute a definite 
division in status between co parceners. The 
presumption, when one of several co-parceners 
becomes divided, is that the others also have 
become divided in status. Y. BalakrUhoa 
MudaliaF y. Y. Raja Madaliar, 16 M.L.T. 
610 = (1916) M.W.N. 17. 

BADABIVA Iyer and NAPIER, JJ. 

(9) Mitakshara— Partition —Ancestral pro* 
petty— Minors— Father's power to bind his 
minor sons — Share given to a stranger — Practice 
— Suit by a Hindu governed by the Mi^aksbara 
law to set aside his father's alienation of ance*f- 
tral property — Form of the suit — Nature of the 
relief to be granted— Equity between the father 
and his alienee. Ramkiihore Kedaroath y. 
Jaioarayan Ramrachpal, (1913) M.W.N. 661 
= 15 Bom. L.R. 867 = 14 M L.T. 16 Sr= 17 O.W. 
N. 1189 = 18 C L.J. 237 = 26 M.L.J. 512,= 20 
Ind. Gas. 958-40 C. 966 = 11 A.L.J. 866 = 10 
N.p.R. 1 (P.C.) See Pinal Part. 1913, Col. 676, 

(10) Suit for partial partition by alienee of 
some co-parceners against an alienee of the re- 
maining co*parcener8— Maintainability- Plamt- 
ifs right to mesne profits subsequent to suit— 
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Amendment of plaint when m^y be disallowed, 
JLinritrao V. Govind, 9 N.L.R 145-21 Ind. 
Oaa. 690. See Final Part. 1918, Ool. 677. 

(11) Manager oi a joint Hindu. family-^Suit 
for partition — Ordinary procedure to pay each 
man's share — Exceptional procedure where the 
managing member is guilty oi fraud — Receiver 
when to he appointed. Rama Iyer v. Raja 
'gopala Iyer, (19131 M.W.N. 982 = 14 M.L.T. 

510 = 21 Ind, Gas. 698. See Final Part, 1013, 
Ool. 677. 

(12) Partition-- Provision for upanayanam 
and marriage of co parcener— Right to past 
profits of member living separately. Spinivasa 
Iyengar v. Minor Thiruvengadathaiyangar, 
25 M.L.J. 644 = (1913) M.W.N. 1034=15 M.L. 
T. 307 = 23 Ind. Gas. 264. See Final Part, 
1913, Col. 679, 

(13) Separation of father from sons remaining 
joint— Unusnal. See ACT I OF 1869 (OUDH 
ESTATES), No, 1, 22 Ind. Caa. 129. 

(14) Bengal School of Hindu law —Partition 
suit between sons— Mother’s share if ascertain- 
ed before decree. See ADMINISTRATOR, No, 1, 
18 O.W.N. 631. 

(15) Disruption of unity of joint family — Pre- 
sumption as to date of disruption^Presump- 
tion as to unity of other members where one 
member separates. See Hindu LAW (JOINT 
Family), No. 8, 17 O.G. 235. 

(16) Land granted as Desai inam to manager 
of undivided family — Presumption — Suit for 
partition— Maintainability without certificate 
under Pensions Act — Jurisdiction of Civil 
Courts whether ousted. See iNAM, No, 7, 27 
M.L.J. 618. 

(17) Document merely declaring the divided 
status of family — Whether registrable — Civ, 
Pro. Code (1908), O. XXI. r. 103--Civ. Pro. 
Code (1882), S, 336 — Art, 11, Limitation Act 
—Undivided share in joint family purchased in 
Court auction — Efioct of symbolical delivery— 
Suit for partition and separate possession — 
Limitation. Se« REGISTRATION, No. 1, 15 
M.L.T. 163. 

15.— Religious Endowments. 

(1) Limitation Act (1908), Sch. /. Art. 144— 
IssuCi amendment of^ after trial on issues 
originally framed is completed — Construe- 
tio'a of one document with reference to 
another — Hindu Lav) — Idol capable of 
being endowed with property — Juridical 
person — Family idol and idol installed in 
temple for public worship, gifts in favour of, 
distw.tion between — Perpetuity, rule for~ 
bidding creation of, not applicable Jo cases 
•0/ valid dedication for religious purposes — 
Consecration of idol, effect of — Gift in 
favour of consecrated, idol with chargA on 
gifted property fer maintenance of certain 
persons validity of property to be vested 
fM idol or deity— Trustees beneficialinter- 
est in property of trust— Omission to frames 
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13.— Religious Endowments— 

specific^ issue when issues already framed 
sufficiently jvide, effect of — Succession rule 
of cannot be changed by colourable or ficti- 

f tious endowment — Endowment, deed of^, 
interpretation of — Vesting of property from 
date of gift—Mutatidn of names in favour 
bf idol,»donor's omission as to, effect of — 
Muiawalli, donor's position as — Wahf — 
Possession of endowed property, suit for 
recovery of, by heirs of donor, 

( 

After the trial on the issues originally framed 
is completed, the Court can amend |n issue 
and give the parties an opportunity of produc- 
ing their evidence in regard to the same, if it 
finds, that any pleas taken in the pleadings 
were inadvertently ignored. 

The omission to frame a specific issue 
cannot prejudice the parties in the trial 
if the issues framed are suffioiei^Gly wide 
and they are not taken by surprise (a). 

It is dangerous to construe one deed by a 
reference to the terms and conditions entered 
in another, unless the two form part of one and 
the same transaction (5), ^ 

Under the H^ndu law an idol is a juridical 
person capable of taking and holding property, 
and although the idol holds property in an 
ideal sense through its manager or Shebait, the 
nature of the title is in no way different from 
that of a living individual. There is no dis- 
tinction in this respect between a family idol 
and an idol installed in a temple for public 
worship (c). 

• 

Where there is a valid dedication of premises 
for religious purposes, it will not be invalid 
merely by reason of its trauBgressing the rule , 
which forbids the creation of a perpetuity (d). 

When an idol has been consecrated by the 
appropriate religious ceremonies for public 
worship, the invisible deity of which the idol 
is the visible symbol i% considered to reside in 
it (e). 

The Hindu law recognizes a gift made in 
favour of such an idol to the same extent as a 
gift in favour of a deity in the «ab8traot and 
gives effect to it even if a portion of the income 
of the gifted prqperty isoet apart for the main- 
tenance of certain members of the family or of 
the manager and administrator of thcrtrust^/j. « 

The property which is the subject of the gift 
must be vested in the idol or deity, as the 
case may be, though the donor or settlor may 
retain the management of the same in his own 
hands. « 

Where the whole property is devoted absolu- 
tely and in perpetuity to religious purposes the 
trustee has no beneficial interest in it beyond 
what be is given by^ the express terms of the 
trust. 

It is not open to a person to change the rule 
of sucoession^ under the colour of a fictitious 
endowment. 
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— 15.— Reltgtoai Endowmenti— (Con^d.). 

A deed of endowment purported to be an 
immediate and “abaolute gift of the entire pro- 
perty to an idol with a direction that half the 
igoome of the said property was to be applied 
to the mainteodnoe of certain female members 
of the donor’s family dnd their issue for their 
lives and was to revert to the tempH after them 
if their lines became extinct. The donor appoint- 
ed himself the mutawalli of the temple for his 
life and deolarel that after bis death the female 
members of the family and after them their 
issue should act as such. The deed provided 
fpr the dots of the mutawallis being subjected to 
the supervision of the Government and for the 
Government assuming charge of the manage- 
ment of the temple and its property in case 
none of the persons mentioned in the deed were 
thereafter in existence and in case any dispute 
occurred between them in connection with the 
managemSlnt : 

Held, that the above deed of endowment was 
neither colourable nor fictitious , but valid and 
enforceable. 

The propertjf gifted to an idol becomes vested 
in if on the date of the gift, irrespective of the 
fact that the donor omitted to get mutation of 
names efiected in its favour in liis lifetime. 

The possession of the donor appointing him- 
self a mutawalli becomes, after the date of the 
gift| that of a manager, and a suit by the 
donor’s heirs for recovery of possession of such 
property brought after twelve years from the 
date of the gift is barred under Art. 144, 8oh. I, 
of the Limitation Act {g). Sri Thakur Sita- 
ramji v. Jaduhath Singh, 24 Ind. Gas. 72. 

Stuart and Kanhaiya Laii, a.j.cs. 

« References ; — (a) 27 A. 634 = 15 M.L.J. 352 = 

9 O.W.N. 1009 = 2 O.L.J. 194 = 8 0.0. 317 ; 29 
A. 184 = 11 O.W.N. 321=4 A.L.J. 102 = 5 O.L. 
J. 115= 17 M.L.J. 103 = 2 M.L.T. 109 = 9 Bom. 
L.R. 267, B. (6) 7 Bom. L R. 850 = 27 A. 
383 = 9 O.W.N. 817 = 15. M.L.J. 827 = 8 0.0. 
270 = 2 O.L.J. 57 = 3 A.L.J. 64 = 32 LA. 135, 
R. (c) 26 0. 112 ; 6 O.W.N. 178 ; 23 0. 536 ; 
23 0. 646 ; 32 0. 129 = 7 Bom. L.R. 765 = 37 
LA. 203 = 8 O.W.N. 809 = 1 A.L.J. 585 ; 30 M. 
245 - 17 M.L.J. 174 ; 2 0, 341 (347; = 4 
I. A. 62, R. (d) 26 0. 112, R. (e) 7 O.L.R. 
278 ; 29 0. 260 = 6 C»W.N. 5}67 ; 27 M, 435 
= 14 M.L.J. 105, R. (/) 6 0. 106 ; 30 A. 288 
^ =5 A.L.J.256 = A.W.N, (1908) 132, R. (g) 4 
Ind, Caa. 449 = 36 0. 1003 = 10 O.L.J. 284=6 
A.L.J. 867 = 11 Bom. L.R. 1234 = 19 M.L.J. 
630 = 14 O.W.N. 1 = 36 I.A. 148, R. 

(2) Hindu law-^Private debutter — Conversion 
of debutter to secular property-^Gomsensua of 
family-^ Property tphether really or nominally 
debutter — Question of fact — Second appeal~^Civ* 
Pro. Code (Act V of 1908), 8. 100, Tulsi Das 
Balragl v. Siddhi Nath HisBer, 9 Ind. Oas. 
660=20 O.L.J. 316. Bee Final Part, 1911, Col. 
679. 

(8) Hindu Law^Debutter-^Idol, destruction 
or mutilation of, if terminates* endowment^ 

42 
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15.— Religious Bndowments— (Cof^okl.). 

Consecration of new idol, effect of --Land given 
for worship of idol-— Grantee if bound to apply 
proceeds for Mrvice of new idol^ Statement 
partly against one* s interest and partly self- 
regarding — Admissibility. Bojoy Ghand Haha- 
tar y. Kali Pada Chatterjee, 17 O.W.N. 1018 
= 18 O.L.J. 347 = 20 Ind. Oas. 78=41 0, 67. 
Bee Final Part, 1913, Ool. 682. 

(4) Alienation of religious ofGoes — Legality. | 
See jjtBLiGlOUS OFFICES, No. 1, 26 M.L.J. 315. 

(5) Shebait’s right to take a share of surplus 
income from offerings. See Shbbait, No. 1, 
18 O.W.N. 1029. 

16.— Religions Offices. 

Purohitam office— Monopoly to officiate as 
purohit — Not to be recogniaed— Opposed to 
public policy— Alienation — Effect. 

A monopoly to officiate as a purchit should 
not be recognized by Oou/ts and it is against 
public policy to allow any such claim (a). 

It is contrary to the Hindu Bastras to 
recognize any such hereditary right, in a spiri- 
tual office, the right to hold such an office 
depending on the requisite spiritual gualifloa- 
tions (6). (Per Sadasiva Aiyar^ J.) 

It cannot be said that purohitam is an office 
at all, that • it is hereditary or that it is 
immoveable property which can be leased at 
all. {Per Seshagiri Aiyar* J.) Saripaka 
Ghinna Mahadeva Yazulu y. Mathura 
Suryaprakasam, 26 M.L.J. 482 = (19X4) M. 
W.N. 379 = 24 Ind. Gas. 204. 

badasiva aiyab and Seshagiri 

AIYAR, JJ. 

Referfinces : — (a) 7 M. 424 ; 21 M.L.J. 67, 
F.; 11 C.W.N. 586 (590; = 30 M, 185 (P.G.)-17 
M.L.J. 240; 13 O.L.J. 449 ; 17 M.L.J. 493; 
20 M.L.J. 530. R. 

17.— Restitution of Conjugal Rights. 

Legal cruelty, what amounts to— When 
desertion by wife justified. Bee RESTITUTION 
OF CONJUGAL Rights, No, 3, 12 A.L.J, 996. 

18. — Re-union. 

(1) Mitahshara joint Hindu family— Parti- 

tion among father and three sons— Re-union of 
one son with father — Right to inherit property 
left by father. Yenka y. Dharma, 9 N.L.B. 
150 = 21 Ind. Oas. 597. See Final Part, 1913, 
Ool. 684. • 

(2) Intention of parties to re-unite— Burden 
of proof — Right of property — Difference between 
joint family and re-united family— Effect of 
re-union on co- parcenary. See HINDU LAW 
(JOINT Family), No. 3, 16 M.L,T.-852. 

9 

— 19.— Reyerslonevs. * 

p) Reversionary heirs— Agreement between 
widow and reversionary heirs settling rever- 
sion on latter t whether legal. 

A Hindu widow and the e^^peotant rever- 
sionary heirs cannot legally enter into an 
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Hindu Lnw^Coniinued), 

— r 19.ir ReverBloDeri~-(Confinued) . 

agreement whereby the latter^s expectant lever- 
sionary rights become oouverred into vested 
reversionary rights. Palla Kanakamma v. 
Chalia Ramasami, 23 Ind. Cas. 98. 

SADASIVA AIYAR and SPENCER, JJ. 

(2) Reversioner — Declaratory suit — Offer to 
pay —Conditional decree, Oarikipatt Papara- 
yadu Y. Oarikipati Rattamma, (i9l2) M. W.N. 
1176»13 M.L T. 110 = 17 Ind. Oaa. 608 = 24 
M.L.J. 62 = 37 M. 276. See Pinal Part. 1312, 
Ool. 643. 

(3) Suit by reversioner— O^er by reversioner 
—Decree in suit, Aronaohala Goundan y. 
Kappanada Goandan, 14 M.L.T. 391 = (1918) 
M.W.N. 866=31 Ind. Gas. 562. See Pinal 
Part, 1913, Col. 685. 

(4) Possession of a co-beir whether adverse 
to other oo-heirs— Possession traceable to a 
lawful title is not adveiue — Hindu widow alien- 
ating property by gift to one of the presump- 
tive reversioners — Validity — Alienation by donee 
—Suit by alienee from the other reversioners 
— Adverse possession when commences. See 
ADVERSE Possession, No. 16, 16 M L.t. 530. 

(5) Alienation by widow— Suit by reversioner 
for possession — Parties — Persona in possession 
and transferees from widow — Muhifariousness. 
See OlV. PRO. CODE (1908), No. 231, 12 A.L.J. 
509. 

(6) Decree for rent against Hindu widow — 
Sale in execution — Cancellation of sale on de- 
posit by reversioner — Reversioner’s right to 
recover from widow. See CONTRACT ACT, 
No. 66. 21 Ind. Cas. 207. 

(7) Decree in favour of widow as representing 
estate — Suit by reversioner against widow, 
not res judicata— strangers party to suit — 
Eaoh member of the family litigating for 
himself. See GUARDIAN AND MINOR, No. 3, 
27 M.L.J. 486. 

(8) Alienation by widow— Legal necessity — 
Admission by p%)r^ntB in an affidavit in a 
different suit against the interest of infants, if 
admissible in evidence in subsequent suit by 
the latter for recovery of property as rever- 
sionary heirs of maternal grandfather— Delay 
in bringing suit — Effect. See HINDU Law 
(WIDOW). No. 5. 18 O.W.N. 718. 

(9) Alienation by widow — Consent of rever- 
sioners — Evidence of legal necessity — Ijara for 
60 years — Expectant reversioners taking the 
benefit of^the lease— Conduct showing sanction 
to alienation. See Hindu Law (Widow), 
No. 3, 18 C.W.N. 673. 

(10) Alienation of husband's estate by widow 
Widow wasting husband’s estate — Rever- 
sioner’s right to control widow’s acts. 8^ 
HINDU LAW (WIDOW). No. 1, 21 Ind, Cas. S, 

(11) Surrender of her interest by widow to the 
nearest reversfbner — Validity. See HINDU 
Law (WIDOW), No. 8, 17 O.G. 108. 


Hindu Law— (Continued)^ 

19.— ReyerglonePB— (Concluded) 

(12) Alienation by widow— Alienee what to 
prove — Suit for declaring invalidity of aliena- 
tion — Reversioner whether necessary party. 
See. Hindu Law (Widow). No. is. 20 C.L.J* 
23. 

(13) Alienation by widow— Part of oonsidera- 
tion not bifiding on reversioners — Bona fide 
purchaser may retain property on paying to 
reversioners part of oonsideration not found 
binding — Proper decree. Spe HINDU LAW 
(WIDOW), No. 16, 27 M.L.J. 132. 

(14) Widow-Pilgrimage to Gaya-Feaa!; given 
after return from Gaya whether legal necessity 
— Whether binding on reversioner — Reversioner 
whether can sue for declaration without offer- 
ing to reimburse money spent on legal necessity. 
See HINDU LAW (WIDOW), No. 18, 18 C.W. 
N. 1303. 

iff* 

(15) Prior alienation by widow — Effect of sub- 
sequent relinquishment by her in favour of 
reversioner. See HINDU LAW (WIDOW), No. 19, 
(1914) M.W.N. 735. 

(16) Suit by widow— Decree when binding on 
reversioner — Invalid transfer by widow— Ptr- 
missive or adverse poasepsion — Transferee’s title 
by adverse posaeasion. See HINDU LAW 
(Widow), No. 21, 23 ind. Cas. 931. 

(17) Sale by widow in favour of three out of 
four next reversioners with consent of the fourth 
— Remote reversioner whether can challenge. 
See HINDU Law (Widow); No. 26, 24 Ind. 
Gas. 482. 

(18) Will by widow— Right of 'remote rever- 
sioners to sue for declaration as to invalidity of 
will when arises. See HINDU LAW (WILL), 
No, 3, 26 M.L.J. 616. 

(19) Reversioner’s suit to reoover property — 
Setting aside adoption — Limitation— Suit by 
widow — Decision when opefates as res judi- 
cata in subsequent suit by reversioners. See 
LIMITATION ACT (1871), No. 1, (1914) M.W. 
N. 903. 

(20) Succession of widow to shebaitship — 

Alienation by widow of surplus offerings — Suit 
to declare alienation invalid — Maintainability 
— Limitation. Bee SHEBAIT, No. 2, 16 M.L. 
T. 210. r " 

(21) Suit by remote reversioner against widow 
—Declaration that deed of sale by wido^ is void 
against plaintiff —Immediate reversioner living 

— Maintainability. See- SPECIFIC RELIEF 
Act, No. 25. 23 Ind. Cas. 809. 

— 20.— Se(f-acqaisUioa. 

(1) Substantial nucleus of ancestral property 
— Burden of proving self-acquisition— 
Incurable tumour in the nose — Whether 
a disqualification fiom inheriting. 

Where there is a substantial nucleus of family 
property of which the father was the manager, 
the onus would lie on those who assert that 
any property afterwards acquired in the name* 
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Hindu Law--{Gontinued), * 

-—<^20.— Self-acquisition— (Conc2ttded). 

of the father was acquired without detrimeut 
to that property and was his self-acquisition. 

A tumour in the nasal cavity and on the 
,DOse, even if it was oongenital, is not one of 
*the diseases ^rhioh disqualifies a person uom 
inheritance. Subbs? Naidu Y. Yenkatarama 
Naidu. 26 M.L. J. 608 » 15 M.L.T.^18=> 28 Ind. 
Gas. 528. 

SADASIVA AIYAR and SESHAGIRI AiYAR. 

JJ. 

References 26 M. 133 ; 25 M.L J. 251, R* 

(2) J'itls-deeda in the name of one member of 
• joint family — Presumption^ whether proper- 
ties self-acquisition* 

The mere fact that title-deeds stand in the 
name of one member of a joint Hindu family 
gives rise to no presumption that the properties 
covered by them ace his self-acquisitions, but if 
there is-^roof that he had a trade of his own 
and that there was no ancestral property in his 
possession out of the income of which he would 
have acquired any property, the properties men- 
tioned in the title-deeds must be hold to be his 
acquisitions. GuruBwami Aiyar y. Marl 
Cibetty, 22 Ind. Gas. 862. 

8ANKARAN NAIR and TY^BJI, JJ. 

References 5 Ind. Gas. 143 = 20 M.L-J. 86 
= 7 M.L.T. 382 = 33 M. 260, F. 

(3) Joint family presupposes possession of com- 

mon property — Proof of existence of nucleus 
— Burden of proof as to self -acquisition, .. 

A joint family presupposes the possession of 
common property. Under the Hindu Law 
mere living tdgether of the members of a family 
will not make them joint owners of properties 
acquired by each individual member. There 
must have been a nucleus of ancestral property 
which was utilized lor the purpose of making 
the subsequent acquisitions, or the members 
must have thrown their joint earnings into 
hotchpot with the intention of giving up their 
individual rights in thdhi. 

There is no presumption that property found 
in the possession of any one member is joint 
family property unless it is snown that the 
family as si^ch possessed at least some property. 
It is only when there is ancestral property by 
means of which othe^ property may have been 
acquired that it is for the party alleging self- 
acquisition to prove that it was acquired with- 
out any'aid from the family estate. Akkaraju 
Narayana Rao v. Akkaraju Seahamma, 27 
M.L.J. 677. 

WALLIS, O.J., and SBSHAGIRI AIYAR, J. 

References:- *6'^ A. 677, Appr^; 3 M.I.A. 
229 ; 2 M. 19. Ri 

(4) Property standing in the name of a junior 
member — Presumption. See HINDU Law 
(Joint Family), No. ij 15 M.L.T. 66. 

<6) Joint family— Meagre nucleus— Members 
earning and living separately^ Presumption. 
See HINDU Law (JOINT Family), No. 4, 22 
Ind. Gas. 887. 


Hindu Law— [Continued)* 

21.— Stridhanam. 

(1) Nature of property acquired by the joint 
exertions of husband and wife— Doctrine of 
survivorship whether applies— Devolution 
of wife* a share in the property. 

Property acquired by a woman by her own 
exertions during coverture is her own property 
which she is entitled to hold independently of 
her husband, and it devolves on her heirs. 

Whore both the husband and wife (Hindus) 
were carrying on a trade and were equally 
working together, and properties are acquired 
with the profits earned by them both, the pro- 
perties become the joint properties of both the 
husband and the wife (a). On the death of 
the wife, her interest does not survive to her 
husband, but the woman’s own heirs are enti- 
tled to her undivided interest (6). They would 
become oo- owners with the husband on the 
death of the wife. Muthu Ramakpifhna 
Naicken v. Marimutha Goundan, 26 M.L.J. 
632 = 24 Ind. Gas 363. 

SaNKARAN NAIR and AYLING, JJ. 

References :—{a) 3 M.H.O. 272 ; 21 M. 100 ; 
27 M. 498, R. [b) 1 M. 307, R. 

(2) Btridhan property Succession— Daughter 
succeeding to mother's stridhan — Character 
of estate— Limited estate of Hindu woman 
—Daughter's power to dispose of stridhan 
inherited from mother^ by way of gift— 
Title passes to whom after daughter's death 
--^Daughter's daughter — Right of succes- 
sion. 

A Hindu daughter succeeding to the stridhan 
property of her mother takes only the limited 
estate of a Hindu woman (a). 

It follows, therefore, that the daughter, 
having succeeded to her mother’s stridhan pro- 
perty by inheritance, has no power to dispose 
of it by wfty of gift ; and upon the daughter’s 
death, the title to the property passes not to 
her heir, but to the heir of her mother. 

The general principle in Bengal is that women 
can only inherit under gome express text. The 
daughter’s daughter is uot included in the text 
books in the special line of heirs to stridhan 
whether vautuka or avautuka, Madhumaili 
Das Y. Lakshman Chandra Pal, 22 Ind. Gas. 
618, 

CARNDUFF and RICHARDSON. JJ. 

References : - (a) 5 G. 222 ; 17 0. 9tl ; 19 M. 
107 ; 19 M. 110=6 M.L.J. 4 ; 30 I.A. 202 (207) 
(P,C.) = 5 Bom. L.R, 828 = 26 A. 468 = 13 M.L. 
J. 330 = 7 G.W.N. 831 ; 30 LA. 209 = 25 A. 476 
=7 C.W.N. 840=13 M.L.J. 336=5 Bom. L.R. 
883, Rel. 

(3) ^itakshara law — Devolution of ., stri- 
dhanam where marriage is in orthodox form 

^ —Brother's widow not an heir— Escheat, 

The stridhanam property of a Hindu female 
married aooording to an orthodox form and 
dying without issue, devolves on her husbanil* 
and failing her husband, on bissapindas in the 
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21,~8trldhanam~(Con^iHU0c2). 

order laid down in the Mitakshara with refer- 
ence to the eaooesBioa to the property of a 
male (a). 

A brother’s widow is no doubt a gotraja 
sapinda, bat it does not follow that she is 
entitled to suooeed as an heir, and as a fact 
under the Madras System of Inheritanoe she is 
not (6). 

* The dootrine of escheat is contrary to the 
general spirit of Hindu Law of Inheritauoetand 
one to which Courts should be loath to give 
efieot. It is unsupported by any text or ruliog. 

On failure of the husband’s sapindas. the 
widow’s blood relations would, at any rate, 
suooeed to the exclusion of the Grown. Kana- 
kammal y. AnanthamathI Ammal, 37 M. 293. 
WHITE, G.J., and Baneaban Naib. j. 

Beferences (a) (1911) 2 M. W. N. 168, F. 

(6) 18 M. 169, P.; 8 M. 107 ; 21 M. 263. JR. 

(4) Stridhanam — Widow^ Partition between 
husband's brother's son and herself-^Allot' 
ment of property with powers of alienation 
^Absolute property — Death of widow— De- 
volution upon two daughters— One daughter 
dying leaving a daughter behind — Prefer- 
ential right of surviving sister^ to succeed, 

P, a Hindu widow, got, at a partition with 
her husband’s undivided brother’s sons, certain 
property and it was agreed that her husband’s 
brother’s sons or their heirs shall not raise any 
kind of dispute if P at any time in future 
alienate the same according to her wish. P 
died leaving behind her two daughters A and N. 
A died leaving behind her a daughter L, the 
present plaintifE. L sued to recover the whole 
of the property loft by P, alleging that N gave 
up her right to the property, and in the alter' 
native to recover a moiety of the property if the 
relinquishment by N was found against. 

Heldt that the property acquired by P was 
her absolute property descendible to her heirs, 
that, on P’s death*, her property devolved upon 
her two daughters A and N, and that, on A’s 
death, the share of A devolved on her sister N. 
in preference to her daughter. L. Gediparthi 
Peda Bubbayya v. Chirumamella Lakshmi- 
devamma, 16 M.L.T. 297 = (1914) M.W.N. 
876. 

MlIj^EB and SADASIVA AIYAB, JJ. 

Reference 19 M, 107, F, 

(5) Stridhanam — Gift by father before betro- 
thal— Hindu Law commentators — Their 
dutyt 

Seshagiri Aiyar, J.— The property kqpwn as 

* sau&ayika * is at the disposal of the donee. 
Property given by a father to a woman before 
her marriage is at her absolute disposal. • 

Stridhanam is divisible into ' yautaka ’ and 

* ayautaka \ 'Yautaka is that which is given 
at the nuptial Are and includes all gifts made 


tiiodu Laif— {Continued). 

21.— Strldhaoaro^(Conclt4ded). 

during the marriage ceremonies. * Ayautaka * 
as gift made before or after marriage. Sauda- 
yika includes both yautaka and ayautaka not 
received from strangeis, that is, gifts from 
a£E€otionate kindred. < * 

In construing Hindu law texts, it is not the 
literdl meaning of the original text alone that 
has to be looked at. Oommentators found a 
body of usages which was not in accordance 
with the strict Hindu law. Having to recog- 
nise the force of such usages* they preferred to 
say that the usage was within the meaning of 
the text. The commentaries are only aittempte 
to reconcile the text law with the actual 
usages of the people. The development of 
Hindu law is attributable to this progressive 
instinct. 

Hindu law deals with the dependence of 
women more as a right inhering izv^em lor 
protection as a duty resting upon men than as 
a disqualification lor dealing with property. 

The text that a gift exceeding 2,000 fanams 
in value is not to be regarded as stridhanam 
must be regarded as now obsolete. ^ 

Wallis^ CJ, — The statement in the Bmriti 
Ghandrika that gifts made by a father to his 
daughter before betrothal are not ' saudayaka ’ 
cannot outweigh the authority of other text 
writers to the contrary effect in Bouthern 
India. K. Muthukarupa Pillal v. Sellathani' 
,mal, 16 M.L.T. 687 = (19 15). M.W.N. 48. 

Wallis, offg. c.j. and Seshagiri 

AIYAB, J. 

(61 Stridhan — Daughter-in-law sucoeeding 
to such property— Adverse possession against 
daughter — Nature of title acquired — Limited 
interest — Not absolute right — Evidence to 
show acquisition of absolute title — Nature of. 
See ADVERSE POSSESSION, ^o. 3, 10 N.L.R. 
36. 

« 

(7) Woman’s estate— Jewels made out of 

family funds— User and possession by one lady 
— Her separate property — Presumption. See 
Hindu Law (Joint Family), No. 3, 15 M. 
L.T. 352. ^ 

(8) Widow of Agambadia caste — Saooession tb 
her stridhanam* properfy. See HINDU LAW 

(Succession), No. 3, 23 led. Gas. 124. 

« 

(9) Property acquired by widow with accu- 
mulations whether stridhan or part of husband a 
estate. See HINDU Law (WIDOW). No. 9. 22 
Ind. Gas. 701. 

22.— SacoeBsloii. 

• 

(1) Berar — Sister— Paternal uncle's son— 
Preferential right of former— Mitakshara 
as followed in Wistern India— Law applic- 
able* 

According to the law obtaining in Berar, the 
sister is a heir preferential to the paternal 
uncle’s son (a)^ 
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Hiadu Law^(Gonivnued). ^ 

— -•22.— Suecoision— (Con^tnttedi). 

The law applicable is the Mitakshara as 
interpreted and followed in Western India (b). 
Bhadia Y. Mt. Bhagi, 10 N.ki.R. 24-23 Ind. 
Cas. 229. 

* MlTT»A,*OFPG. A.J.C. 

Eeferences ; — {a) 2 Berar L.J, 136. P.; 32 B. 
300 ; 11 M.I.A. 386 (400) ; 6 M. 241 ; 9 M.I.A. 
620 ; 24 B. 663, R (b) 4 N.L.R. 31 (34) ; 6 N. 
L.B. 39 (40). B. 

(2) Mitaksharq— Succession — Full sister-- 
Son of a separated half-brother — Civ, Pro, 
Co'ie, 1908, S* 11— Bes judicata between 

• CO defendants. 

Under the Mitakshara, the son of a separat- 
ed baU-brotber is entitled to succeed in prefer- 
ence to the full sisters of the propositus (a). 

Per Shah^ J , — In order that any decision 
between co-defendants might operate as rea 
judicaid^n any subsequent suit between them, 
it is necessary to estaUlisb that there was a 
condict of interest among the defendants and 
that there was a judgment defining the real 
rights and obligations of the defendants mter 
se (b). Hari Annaji Deshpande v. Yasudev 
Jftnardhaa Satbhal ; Maibai v. Bagubal, 16 
Bom. L.B, 283 = 38 B. 438 = 23 Ind. Cas, 944. 
Keaton and shah, jj. 

R€ferences:—{a) 10 Bom. L.B. 389 = 32 B. 
300, P.; 11 B. 216, P. 

(3) Custom-Sttidhana.m— Widow of Again - 
badia caste— .Succession — Parents succeed ifi 
preference to husband's kindred. 

According to custom, the stridhanam property 
of a widow ot the Agambadia oaste, who leaves 
no issue, goes to her parents and not to her 
husband’s kindred. Yellachanil Servai v 
Mamondi Servai, 23 Ind. Gas. 124. 

Sankaran Nair and AYLING, jj. 

(4) Succession — Daughter's daughters — 
Paternal grand nephews — Preference of the 
latter over the forfner — Brahmins of Mauza 
Jadla^ Nawashahr tahsiU JuUundur Dis- 
trict — Governed by Hindu Laic— Muafi — 
Resumption of — Settlement with a parti- 
cular person — Sett lee's rights, 

^ J, a Hindu, who was the last male holder of 
the property in dispute, died in 1881 leaving 
him surviving H, his widow, K his daughter, 
and B his brother’s son. After J’s death, the 
propeny passed in the ordinary way to H, his 
widow, and at the settlement of 1885 a muafi 
held by J was resumed and the settlement was 
made by theBevenue authorities with his widow. 
In 1908 the widow made a gift of the land to 
her daughter K. . B brought a sflit to contest 
the gift but failed on the ground that he had no 
locus standi, as the donee E was the next heir 
under the Hindu Law. K had a son who pre- 
deceased her and left a* widow M and also three 
daughters of whom one daughter had a son L. 
K died and mutatioa was efiected in the name 
of her daughter in-law M« M made a gift of the 
property to L her husbancVs tester’s son. The 


Hindu Law— (Continued), , 

— 22 ,— SuceeisioD — (ContintLed). ^ 

sons of R (J’s brother’s son’s sons) suei to set 
aside the gift but a compromise was effected 
between them and and L. L sued to set aside 
the compromise but his suit was dismissed. D 
and P. the two daughters of K, instituted the 
present suit for possession of 2/3rds of the land 
left by J, the last male holder. 

Heldt that the argument that H (the widow 
of J), by virtue of the aot of the Revenije 
authorities, acquired the property in abso- 
lufe ownership in her own right and was 
therefore competent to make a gift of it to her 
daughter cannot be allowed to be raised in 
appeal for the first time and that the question 
did not arise in the case. 

Whether the property was acquired or ances- 
tral, H’s possession, would be merely that of a 
widow and she could not by any aot of donation 
on her part confer on the next heir, her 
daughter, any greater more extensive rights 
than she herself possessed. 

K was under the Hindu law the heir of her 
father J, but she could not, when so snoceeding 
to her father, form the stock of a fresh descent, 
and as a result, the sons of B, who was the son 
of J’s brother, would be entitled to suooeed in 
preferenoe to K’s daughters who could claim 
only as bandhus of their deceased grandfather. 

Where a ?nuafi is resumed and a settlement 
is thereafter made with a particular person, the 
action of the settlement authority does not 
affect or alter the position of the settlee with 
regard to the property. 

The Brahmans of Mauza Jadla, in the Nawa- 
shah tahsiU JuUundur District, are governed 
by Hindu law. Mussainniat Kishen Devi v. 
Shib Satan, 77 P.B. 1914. 

KENSINGTON, C.J., and RATTIGAN, J. 

(6) Succession — Degraded women — Competi- 
tion between legitimate son and illegitimate 
daughter. 

The legitimate son of a degraded woman is a 
preferable heir lo her illegitimate daughter to 
her Stridhanam property. 

The illegitimate children of a prostitute have 
DO rights of inheritance under Hindu Law as 
obtains in this Presidency. 

Seshagiri Aiyar, J . — The ancient law- givers 
did not contemplate rights of succession or in- 
heritance in favour of illegitimate children 
except in the special case referred of illegiti- 
mate children among Sudras. Under the 
Mitakshara system of inheritance the offering 
of spiritual benefits is no index to rights of pro- 
perty or to preference. A woman who adopts 
the life of a prostitute does not sever the tie 
which connects her with her kiifdred by blood 
and^Hindu law does not become icaRplicable 
to her rights of inheritance among dancing 
•girls are not governed by the precepts of sages 
but by the oustom which is grown among 
them. A woman taking to bad ways does not 
become a dancing girl so as* to enable her to 
exercise all the rights which by oustom and 
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Hiadu Law-w(Continued), 

2S^BttCcesBion --{Continued). 

precedent have been allowed to her. The 
custom is not immoral because it regulates 
rights of property among dancidg girls, 
lleeiiakahi y. Muniandi Panikkan, (1914) M. 
W.N. 672 = 27 M.L.J. 353 = 16 M.L.T. 270. 
OliDFIBLb and SBSHAGIRI AIYAR, JJ. 

(6) Mithila sub-school of Mitakshara Law — 
Durbhanga Raj — Babuana and Sohag 
• grants to junior members and their wives 
incidents of —Succession ^ ride o/— Kulaehar 
or family custom — Females and daughter's 
sons, exclusion of — Grant if partible — 
Exclusion, custom of, if applies to parti- 
honed share of grant — “ Putra-pautradi,^* 
whether words of limitation or general in- 
heritance — Established custom, isolated 
departure from, effect of — Widow^s right to 
maintenance — Dispossession by widow — 
Mesne profits disallowed in absence of proof 
of offer of maintenff.nce — Maintenance made 
a charge on property decreed— Costs — Cus- 
tom, statements of deceased persons as to 
existence of, if admissible, when made after 
controversy arisen— Evidence Act, S, 32. 

By kulachar or family custom, the right of 
succession to the guddi and to ihe properties of 
the Durbhanga Raj Reasat desoendn according 
to the rule of primogeniture. Tbe^youuger sons 
of the Maharaja who are 8t> lei “Babua ” are by 
kulachdr entitled each by way of a babuana 
grant to a portion of the Raj Reaaet for the 
maintenance of himself and his male descend- 
ants in the male line, and the wife of a younger 
son of a Maharaja gets, by way of sohog grant, 
the usufruct of a portion of the Raj Reaset ior 
the maintenance of herslf and her male descend- 
ants in the male line. In each case the pro- 
perty granted continues to form part of the Raj 
Reasat from which it is never separated (being 
entered in the Government Revenue Register 
under the name of the Maharaja for the time 
being as proprietor) and reverts to the Maharaja 
for the time being on the failure of male descend- 
ants in the male line of the grantee. 

Babuana and sohai grams differ essentially 
in their nature from absolute grants and are 
subject to the kulachar under which they are 
authorised and in accordance with which they 
are made. 

The custom governing the succession to and 
the inheritance of sohag property is the same 
as the cusj^om governing the succession to and 
the inheritance of babuana property. 

In each case females, widows and daughters 
and the descendants of daughters are by the 
custom applying to such grants excluded from 
the succession. 

The right under the Mitakshara of o^-par- 
oeuers^n Hindu ancestral property to have the 
joint property partitioned is now unquestionable 
unless the property is held under grant or it 
subject to a custom which expressly or impliedly 
prohibited any partition of the property which 
would have the sffeot of defeating the object of 
the grant of custom* 


Hiadu La jv— (Continued). 

22. — S a oce ssion -- (Continued ) . 

Babuana and sohag lands descend in the 
family of Durbhanga, not to one'male heir only, 
but to all the existing male heirs in the male 
line of the grantee us co- parceners (a). 

^ separation between members of a joint 
Hindu family followed hf a partition between 
them of tb^ ancestral property which would 
not put an end to their oo-parcenary rights in 
the property is unknown to the law. 

The custom excluding the widow, the daugh- 
ter or the daughter’s sons from the suooession 
of babuana or sohag grants would apply (as a 
matter of law) even after the co- parceners in 
joint enjoyment thereof, have separated in 
food, worship and estate. 

Where two brothers holding babuana and 
sohag property effected a partition thereof, and 
then one of them died childless leaving a widow ; 

Held, that, although there was littl^videnoe 
to show that the rul^as to exolusion of females, 
etc., applied even where there has been a parti- 
tion, the surviving brother was entitled to 
recover from the widow of the deceased the 
latter’s separated share, as well as immoveable 
properties acquired from the income and pro- 
fits of that share which formed aocretions to 
the subject matter of the grant, subject however 
to the payment to the widow of a money-main- 
tonance, the amount of which the Judicial 
Committee fixed and charged upon the share 
recovered. 

* Mesne profits were disallowed in consideration 
of the fact that no substantial offer of adequate 
maintenance was made to the widow. 

Moveable property and accumulations claimed 
by the plaintiff were also disallowed. 

A well-established custom in the family 
cannot be defeated by the fact that in one case 
the custom was not enforced. 

In certain sanads which testified to grants 
by was of babuana, the expression auras-putra- 
pautradi was used to indicate the course of 
descent. 

Held, that as such grants could not be 
made under the ordinary Hindu Law, but were 
authorised only by the oustom which excluded 
females from succession the words duras-putra- 
pautradi should be regarded as words of limita-' 
tion consistent v.'ith tbd custom, and not as 
words of general inheritance (b). 

Evidence, oral or documentary, as t6 state- 
ments of a deceased person as to the custom in a 
family is not admissible. If it appears that such 
statements were made after a controversy as to 
the custom had arisen. Ekradeswar Singh Y. 
Mussammalk Janeshvari BahaYasin, 18 C.W. 
N. 1249 = 27 M.L.J. 373 = (1^14) M.W.N* 807 
= 16 M.L.T. 382 = 12 A.L. J. 1217 - 17 Bom. L* 
R. 18 = 21 O.L.J. 9 (P.C.). 

LORD Moulton,'* Lord Parker of 
Waddinoton, Sir John Edge and 
Mr. Ameer ali. 

References :^{a) 36 I.A. 176 = 13 O.W.N* 
1013, Not F, adi Expl. (b) 8 1. A. 46. D, 
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Hindu Law-^lContinued)» * 

— -22.— SucceBBion— (ConcZttdedV 

(7) Hindu Law — Succession — Bairagisof 

Bamanandi Class— Death of the Head of 
the SanyasiB, succession to, 

• Under the Mitaksharay the heir of a sany^si 
(asoetio) is a virtuous pupil • 

The plaintiff, a Bairagi belonging to th^ sect 
of Vaishnavas of the Kamanandi Cikss, sued to 
recover possession of certain temple properties 
from the defendant, claiming to be the Pitrai 
Chela (associate j^n holiness) of the deceased 
Mabant of the temple : 

Eeid^theX, as the plaintiff was not a pupil of 
t!he deceased Mahant^ he was not entitled to the 
temple properties. 

It is extremely doubtful whether 
the Bairagis can be classed as sanyasis because 
the order of Bairagis is not confined to the 
members of the twice-born castes. Ramdaa 
QopaldA^i^ Sadhu v. BaldevdaB Kaushalya* 
daB, 16 Bom. L.R. 757. * 

Scott, c.j,, and Hayward, j. 

(8) Mitakshara — Succession — Priority — 
Widow of separated brother— Uncle* s son, 

9nder the Mitakshara School of Hindu Law 
the brother's widow is entitled to succeed in 
priority to the paternal uncle’s son of the 

propositus. Basangauda Nagangauda v. 
Basadgauda Dodangauda, 16 Bom. L.R. 699 
«39 B. 87. 

SCOTT, C.J., BEAMAN and HAYWARD, JJ. 

(9) Succession — Second marriage in the life- 
time of the first husband — Validity of mafriage 
— Succession te second husband. Sri Ram v. 
Inchi. 11 A.L.J. 711 = 21 Ind. Cas. 313. See 
Pinal Part, 1913, Col. 690. 

(10) Succession — Nihang Ooshains — Voio of 
celibacy — Marriage not allowed — Sows born 
of the marriage not htirs. Ram Kishore v. 
Jagannath Puri, 11 A.L.J. 738 = 21 Ind. Cas. 
85. See Final Part, 1^3, Col. 690. 

(11) Succession — Ascetic of the Nihang order 
—‘No custom of marriage among the members 
of the order — Marriage illegal— Issue of marriage 
illegitimate and no heir. Sespuri v. Dwarka 
Prasad, 11 h.L.J. 778 = 21 Ind. Gas. 432. See 
Pinal Fart, 1913, Col. 691. 

• , 

(12) Succession to a yeiti (religious ascetic) — 
Chela avjfl sishya ( disciple or pupil) of Hindu 
religiom ascetic or mendicant— Heir s{natural and 
special tUnder rules of Hindu Law. Oouri Suoker 
Byas V. Niader Bing, 18 C.W.N. 59 = 23 Ind. 
Cas. 287. See Pinal Part, 1913, Col. 692. 

(13) Succession— Step-mother* s right. Punga 
Seetbai Ammal y. * Punga Nachiar Ammal, 
14M,L.T,596 = (i 314) M.W.N.28 = 26 M.L J. 
10=22 Ind. Oaa. 18 = 37 M. 286. See Pinal 
Part, 1913. Col. 692. 

28«— Texts. 

(1) Construction of Texts— Duty of oom- 
mentators. Bee HINDU LAW (Stbidhanam), 
No. 5, 16 M.L.T. 587. 


Hindu Law— (Continued)- 
24.— Widow. P 

(1) Sale by widow of mortgage-deed forming 
husband* s estate, vn Unity of— Smt by trans- 
feree of mortgagee rights against transferor 
and mortgagor — Widow* s competence to 
transfer — hieversioner*s right to control 
widow*s act— Mortgagor f right of. to ques- 
tion payment of sale consideration — Assign- 
ment — Pleadings— Assignor* 8 right to plead 
invalidity— Admission of execution of deedt 
and receipt of consideration — Burden of 
*proof— Effect of non-receipt of considera- 
tion. 

Where a mortgagor is sued on his mortgage 
by the assignee of mortgagee rights, be can put 
the assignee to proof that his assignment was a 
valid one. But the mortgagor’s rights in this 
matter are limited to seeing that the assignee 
holds a valid transfer as against the assignor, 
inasmuch as be gets a complete and final dis- 
charge of his liabilities y he satisfies a decree 
obtained against him either by the assignor or 
by any person holding a valid deed of assign- 
ment. He has no concern with the question 
whether consideration actually passed as be* 
tween the assignor and tbe assignee. 

As a Hindu widow in poss8B.sion of her de- 
ceksed husband’s estate is competent to realize 
debts due to estate and to convert them 
into cash in her own hands, she is competent 
to alienate ibe mortgagee tights futming part 
of the estate in her possession, inasmuch as 
such a transfer is merely a method of realizing 
mortgage-debts. 

It does not lie in tbe mouth of an assignor 
to plead that he or she was incompetent to 
effect the assignment. 

Where receipt of consideration was admit- 
ted in tbe deed of assignment as well as before 
the registering officur and the assignor was 
proved to be the executant of tbe deed : 

Held, that these facts, if unrebutted, would 
sufficiently prove that the consideration bad 
passed. 

Non-payment of consideration for an assign- 
ment would not necessarily invalidate tbe deed 
of transfer, but the assignor can maintain a 
suit for recovery of consideration. 

Obiter dicta : When a Hindu widow, in pos- 
session of her deceased husband’s estate, tries 
to realize debts due to the estate of Jier hus- 
band, the reversioners are entitled to exercise 
pome sort of control over tbe proceedings of 
the widow in realizing tbe debts, and tbe Courts 
would enforce their rights by suitable orders 
calculated to prevent the widow from wasting 
the estate or from making any ai’lrangements 
which* would amount to an alienation of the 
corpus of tbe estate in her hands Nand 
KJshore v. Mangal Oln, 21 Ind. Cas. 8. 
PIGGOTT, J,C., and SABONADIRBB, A.J.C. 

(2) Debts contracted by widowr— Charge upon 
estate— Coats of litigation in defending life 
estate or protecting estate— Legal nec^eeity 
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Hindu Law-^ibontimied), 

29^.-^\do1K•^{Continued)» 

— Interest — Costs of vtanagemeniM-anager\ 
salary, charging estate for, when lega 
neeeisiiy. 

Debts contracted by a Hindu widow for 
meeting the costs of litigation, in defending 
het life estate in her husband’s property, or 
for protecting the estate, are binding upon the 
estate in the ban is of the reversioner, as they 
ofinstitute legal necessity (a). 

Although a loan by a widow may be neces- 
sary, the rate of interest at which she borrowed 
must be proved to be necessary before interest 
at that rate can be allowed (b). 

It is not necessary for a lender of money to 
a Hindu widow to show that the debt which 
was in litigation, for meeting the costs of which 
he lent the money, was or was not her personal 
debt. It isBuflioient if it is shown that there 
was pressure upon the estate, that there was 
necessity for borrowing fhoney for the costs of 
the litigation, or that the creditor made reason- 
able inquiries and was satisfied of the necessity 
for the loan. 

Obiter -The question, whether the salary 
of a manager, which is part of the costs of ma- 
nagement of the estate, is or is not a personal 
dehtof the widow, depends upon the circum- 
stances of each case. If the widow«is in enjoy- 
ment of the rents and profits of the estate, and 
they are sufficient to pay the manager’s salary, 
she is not entitled to appropriate the profits, and 
throw the liability for the costs of management 
of the estate on the reversioners by charging 
the estate. If, on the other hand, the cfileo- 
tions are not sufficient for meeting the expenses 
of the widow and the costs of management, 
where, for instance, the estate is involved in 
heavy litigation and is heavily encumbered, the 
charge created by the widow would be binding 
upon the estate. Stevens, E. H. v. JankI 
Balha? Prasad, 22 Ind. Gas. 304=^19 C.W.N. 
80 . 

OHATTBRJEA and WaLMSLBY, JJ. 
Reftrences (a) 12 0. 62 ; 3iG. 438; 8 G. W. 
N. 408; 1 Ind.Gisr 62 ; 9 0. L. J. 346 1353), 
Bel ib) 18 C. 311 ; 18 l.A. 1, F. 

(3) Alienation by widow ^Consent of rever- 
sioners, evidence of legal necessity — Ijara 
for 60 years, executed to save property from 
destruction owing to litigation-^ Expectant 
reversioners taking the benefit of the lease, 
condu& showing sanction to alienation. 

S., a Hindu widow, who came into possession 
of her husband’s estate on his death in 1832 as 
his sole hfiress, was dispossessed by one of her 
husband’s relations B, against whom and bis 
brothers one*of whom was A. 8be brought a 
suit foi; recovery of possession which was final- 
ly decided in her favour by the Privy Gouncil in 
1668. Being still unable to get possession, an^ 
as meanwhile adverse rights were (under the 
Limitation Act then in ^orce) accruing in 
favour of personti in actual possession who re- 
fused to pay rent under the pretext that the 
title hfid not been settled, S. in entered 


Hindu La^'’^{Oontinued). 

24.— Widow— (Oonfinwsd). 

into an arrangement with the expectant rever- 
sioners. under w];^ioh inter alia a 60 years* ijara 
was granted to two of them one being A. The 
terif was fixed at 60 years to facilitate practiv 
cal settlement of the property so as to obtain 
its full value, though 8 being then 42 years old, 
it was* evident to all concerned that the ijara 
would extend beyond her lifetime. A. died in 
1882 and 8 in 1893, whereupon A’s sons who 
from 1682 to 1893 as A’s heirs book the benefit 
of the arrangement sued to sit aside the ijara* 
Held affirming the High Court, that the 
arrangement of which the ijara formed part* 
was dictated by the necessities of the oase, and 
the choice of the term of 60 years as the term 
of the ijara was made for the benefit of the 
estate and did not injure any one. 

That the conduct of the plaintiffs thomselvea 
in taking for 11 years the benefit of dsTTe ijara 
showed that they believed that the arrange- 
menlfhad been made in good faith and undqr 
such circumstances of necessity as would give 
it validity according to Hindu Law. 

That the Privy Council attached great weight 
to the sanction by expectant reversioners of an 
alienation of property by a Hindu woman as 
affording evidence of legal necessity, and the 
conduct of the plaintiffs could be relied on as 
such evidence. Bljoy Oopal MukerJI v. Gir- 
iodra Nath Mukerjl, 18 G.W.N. 673 » 12 A.L.J. 
711 = 16 Bom. L.R. 425= (1914) M.W.N. 430 = 
f9 C.L.J. 620 = 16 M.L.T. 68=23 Ind. Gas. 162 
= 41 C. 793 = 27 M.L J. 123 (P.C.). 

Lord bhaw, Lord Moulton and Mr. 

AMEER ALI. 

(4) Widow, alienation by — Legal necessity, 
proof of— Onus — Recital in conveyance if 
evidence — Proof aliunde, necessity of. 

The onns of supporting a sale from a Hindu 
widow is on the purchaser. 

Recitals in mortgages* or deeds of sale with 
regard to the existence of necessity for the 
alienation have never been treated as evidence 
by themselves of the fact. To substantiate 
the allegation there must be somp evidence 
aliunde, Lala BriJ Lai t. MuBammat Indar 
Kanwar. 18 G.W.N, 649=26 M.L.J. 442=36 
A. 187 = (1914) M.W.N. 405 = 16 M.L.T. 896 = 

19 C.L J. 469 = 12 A.L.J. 496 = 16 Bom. L.R. 
352= 23 Ind. Gas. 716 (P.C.). ‘ 

Lord bhaw. Lord. Moulton and Mb. 

AMEER Ali. 

(5) Hindu widow, alienation by, for legal 
necessityn'-Duty of purchaser to md/ce fin- 
quiry— Admission by parents in an affida- 
vit in a different suit against the invest 
of infants, if admissible in evidence in a 
subsequent suit by the latter for recovery ff 
pfopsrty as reversionary heirs of matefS&l 
grandfather^ Recital, in conveyance by 
Hindu widow of legal necessity, if evidence 
— Delay of feversioner in Iringing suit for 
recovery of pfogfirty alienaied by Hindu 
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Hindu Law^(Cont%fmed), > 

24. — Widow^(Con^intied). 

widow, when suit brought within statutory 
period of limitation — Nofis filing of account 
books when explained — Prejudice, 

• In a suit l/y Hindu reversioners for recc^ery 
of immoveable property left by their maternal 
grandfather and sold by their mf^ternal grand- 
mother for alleged necessity, the purchaser’s 
representative adduced oral evidence to show 
that the widow had sold it for her husband’s 
debts. The evidence was found by the trial 
Judge to be unreliable, but the learned Judge, 
adver^ng to' documentary evidence, chiefly 

• relied on an affidavit which was filed in another 
suit and was signed by the reversioners* 
mothers and fathers, and which contained a 
statement to the effect that certain other pre- 
mises had been mortgaged by the widow (grand- 
mother) for her husband’s debt and that her 
daughic-^ and sons-in-law had joined for pro- 
tecting the reversioners’ (the present plaintiffs’) 
interest, and the Judge held that the affidavit 
was admissible, regarding the “ parents as the 
guardians of the plaintifls and as capable of 
making admissions against their interests on 
tbeir behalf.” 

Held that there is nothing in the Indian 
Evidence Act to support the view of the learned 
Judge or make the affidavit relevant. 

That the present plaintiffs had in no sense 
derived their interest in the subject-matter of 
the suit from their parents, nor could their 
parents be regarded as having been expressly or 
impliedly authorised by them to make the 
admission. 

That when the suit was brought long after 
the alienation but within the period of limita- 
tion and the delay was explained as being due 
to the pendency of another suit and also to 
want of means : 

Held, that the delay did not operate to the 
prejudice of the plaintiffs’ suit for declaration 
and possession. Srlniutty Manokaraoi Debi 
Y- Haripada MItter, 18 G.W.N. 718 » 24 Ind. 
Gas. 311 (P.C.), 

LORD Moulton, lord Sumner, Lord 
Parmoor, Sir JopN Edge and 
Mr. ameer ali. 

(6) Family business-- Right to carry on — 
Debts incurred in course of such business — 
Power to mortgage family properties to 
secure them — Reversioner, taking power 
of attorney from widow with knowledge of 
minority-— Inducing plairdiff to make 

i advances of r^oney—Suit to recover such 
^vances -Plea of widow's minority by the 

"fever sioner — Estoppel, 

' • 

Where a Hindu widow who was a minor 
sdooeeded to the. business carried on by her 
husband, and where the first defendant, who 
was one of the nearest reversioner, took a power 
of attorney from the widow of whose minority 

43 


Hindu Law-^iponiinued), 

24.— Wide w— {Continued ) , ^ 

he was fully aware, and induced the plaintiffs 
to go on doing business with her, and the 
plaintiffs, in consequence of the representations 
of the first defendant, had become involved in 
dealings with the widow. Held, that the first 
defendant is estopped from setting up the 
miuority of the widow. 

A Hindu widow is entitled in proper ca8<^ 
to carry on the family business that has de- 
seeded to her from her deceased husband, and 
she is entitled to mortgage the family properties 
for indebtedness in the ordinary course of such 
business ib). The South Indian Export Com- 
pany, Limited v. T. N. Yiswanatha Iyer, 15 
M.L.T. 323 = 24 Ind. Gas. 398. 

WALLIS, J. 

References -(a) (1888) 41 Ch.fD. 348, B,, 
(b) 21 A. 71 (P.C.), Expl.: 26 B. 206 ; 14 A. 430; 
35 M. 692 ; 21 A. 71 ; 14# I A. 187 ; 6 0. 843, JS. 

(7) Agreement to sell, whether gives any title 
to property — Suit, right of— Hindu Law^ 
Hindu widow — Bond executed for legal 
necessity - Inheritance not charged — Pro- 
perty sold to pay off bond— Title of purcha- 
ser — Mortgage executed by widow — Com- 
promise decree on mortgage — Sale in exfeu- 
tion — Tttle of purchaser to depend oH 
whether there was legal necessity— Barred 
debt of husband, widow can alienate pro- 
perty to pay off- Borrowing money for 
household expenses during famine — Legal 
necessity. 

Oue E, the nearest agnate of a deceased 
Hindu, wished to sue for recovery of the pro- 
perty, which bad been alienated by the deceas- 
ed mother and widow, but as he had no funds, 
he entered into an agreement with one D agree- 
ing to convey to D one- half of the property re- 
covered in oonsideration of D financing and 
helping K in recovering the property from the 
alienees by suit. D joined K as oo- plaintiff 
averring that he was entitled, under the agree- 
ment, to a moiety of the property in suit and 
also to all the benefits arising from the decree 
which may be passed in the suit : 

Held, that, as the agreement in favour of D 
did not pass any title but merely bound K to 
convey to D half of all the property that he 
might recover, D bad no right against the 
defendants, until the suit succeeded and the 
property was recovered. 

A simple bond was executed by a Hindu 
widow for legal necessity. The bond did not 
purport to charge the inheritance. 

Subsequently, the widow sold “a portion of 
the eslate left by her husband to pay off the 
debt covered by the bond. There was nothing 
|T) the document to suggest that the parties in- 
tended that the limited interest of the widow 
only should pass : , 

Held, that the purchaser got an absolute 
right in tbe^roperty purchased by him(q), 
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24i — Widow— (Con^ini^d). 

A Hindu widow ezeouted two mortgages of 
the properly left by her husband. Suits were 
brought upon them and were oompromised, 
and in execution of the compromise decrees, 
some property was sold, there being nointention 
of oonfining the sale to the widow’s estate : 

Held, that the validity of the sale must de- 
pend on the question whether there was a 
I justifying legal necessity. 

A Hindu widow can alienate property tq pay 
off barred debts of her husband. 

A Hindu widow borrowed money for her 
household expenses on account of a famine : 

Held, that the money was borrowed for 
legal necessity as, in the presence of a great 
natural calamity, the action of the widow 
should not be judged harshly and she should 
not be held bound to the strictest economy. 
Khojendra Naraiu Singh y. Santo Lai, 22 
Ind. Gas. 669. • 

OOXE and CHATTERJEE, JJ. 

References : ^(a) 3 Ind. Gas. 692 = 9 G.L.J. 
88«13 G.W.N. 363 ; 3 G.W.N. 637, D.; 1 Ind. 
Gas. 62 = 9 G.L.J. 346; 10 G. 985 = 11 I.A. 66. 
B,; 12 G.W.N. 769, Diss, 

(8) Hindu widows, succession to husband's 
property by — Surrender of her interest by a 
Hindu widow to the nearest reversioner — 
Oral award, effect of — Award when it can 
operate to transfer property — Family 
arrangement, meaning of -^Family arrange- 
ment, test of. 

When a Hindu dies leaving two widows they 
succeed jointly to the husband’s property. 
While they may during their life-time enjoy 
their shares separately, they cannot so deal 
with the property as to destroy the incident of 
survivorship which attached to the estate. 

Under the Hindu Law where a widow makes 
a surrender of her estate in favour of the 
nearest reversioner, the surrender must be of 
her entire interest in her husband’s property. 

An oral awarj^ can be as good and effective as 
a written award. But until an award, whether 
oral or written, has been made a rule of Court 
60 as to give it the force of a Civil Court decree 
it cannot operate to transfer property. 

Where the several members of a family make 
a settlement of their dispute, each one relin- 
quishing all claim in respect of all property in 
dispute^ other than that falling to his share 
and recognising the right of the others as they 
had previously asserted it to the portion 
allotted to them respectively, the transaction 
is what is called a family arrangement and 
should be upheld as such. The test of such an 
arrangement is that it constitutes the lecogni- 
tion of a pre-existing title and not that the 
parties derive any title from each other (a). 
Dalipat Singh v. Kashtnath, 17 O.C. 108 = 24 
Ind. Caa. 642. 

LiNDSAt. J.C. 

Reference 33 A. 356, B, 


Hindu --(ConiinueA). 

24. — Widow— (Confinued). 

(9) Accumulations — Property acquired by 
widow with accumulations; whether stri- 
dhan or pctri of husband's estate, 

iProperty acquired by a Hin^u widow with 
the aooumulations of the income of her 
husband’s estate, does* not constitute her 
stridhan ; but forms part of the corpus of the 
estate, and, therefore, is inalienable by the 
widow except for purposes that would justify 
alienation or disposition of the original estate. 
Kula Chandra Chakravartf y. Bama Sundari 
Daaya, 22 Ind. Gas. 701 = 41 G. 870. 

IMAM and Chapman, jj. 

References;— 24 W.R. 168 = 1 G. 104-2 L 
A. 256; 10 I.A. 160=10 G. 324 = 13 C.L.R. 
418, Bel, 

(10) Alienation by Hindu widov^Suii by 
vendee to recover property a/tir widow's 
death from stranger — Proof of legal 
necessity, if necessary — Suit for possession 
— Symbolical possession delivered to plaint- 
iff more than 12 years ago, as against 
defendant - Presumption of continuance of 
possession — Finding that no actual posses- 
sion ever obtained — Limitation — Limitation 
Act (1908), Seh. I, Arts, 142, 144— Recov- 
ery of rent decrees against raiyats within 
12 years if possession. 

An alienation by a Hindu widow without 
legal necessity is voidable • but not void, and 
until the reversioner (including in that term 
the Crown if there is no nearer reversioner) 
decides to avoid it or to treat if as a nullity, it 
stands good, and the alienee is entitled to 
recover possession from a stranger without being 
required to prove legal necessity (a). * 

Delivery of symbolical possession is conclusive 
evidence, as between the parties, that posses- 
sion vfAQ delivered, but is not in the least 
conclusive evidence <that the possession so 
delivered continued. There may be a presump- 
tion that such possession would continue until 
the contrary was proved, but that is all. 

Where it was found that the plaintiff to 
whom symbolical possession was delivered never 
got actual posfjession, * the finding can only 
mean that the possession delivered did not 
continue at all, so that Art. 142 aa4 not Art. 
144 of the Limitation Act applied to the case. 

Where it appeared that the plaintiff had 
recovered rent decrees from raiyats within 12 
years of the suit and the decrees were not open 
to questiob as collusive <and fraudtilent, the 
plaintiff’s possession of tbre lands held by the 
raiyats through them within the statutory 
period of limitation was established. Deooan' 
dan Perahad v. Udit Narain Singh. 16 0*W. 
N. 940 = 28 Ind. Gas. 298. 

OOXE and D. CHATTERJEE, JJ. 

Bef€renetaj—{a) 11 O.W.N. 431 ; 36 C. 1, B. 
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Hiadu Law-^iContinued), 

34. — Widow— (Oon^in«*fid) . 

(11) Alienation — Settlement of dispute by 
compromise--^ Hindu widow who is party if 
thereby alienates property tn excess of her 
powers. 

A dispute between the daughters of a deceased 
Hindu on the one band and the widow of his 
alleged adopted son on the other,* each party 
claiming to be solely entitled to the estate, 
was settled by a compromise, each party get- 
ting thereunder a share in the family property. 
In a suit by a daughter of the alleged adopted 
son (as one of the reversionary heirs expectant 
pn ber^other’s death) to set aside the com- 
promise as beyond the competence of a limited 
owner like her mother : 

Held — That the compromise was in no sense 
of the word an alienation by a limited owner of 
the family property, but a family settlement in 
which eactk party takes a share of the family 
property by virtue of the independent title 
which is, to that extent, and by way of com- 
promise, admitted by the other parties. MuBam- 
mat Hiran Bibi v. Musammat Sohan Bibi, 
18 O.W.N. 929 = 27 M.L.J. 149 = 24 Ind. Cas. 
30»(P.C.). 

LORD Moulton, Lord >Parker, Sir 
JOHN Edge and MR. AMEER ALI. 

References ;-3e I. A. 87 = 16 O.W.N. 545, F. 

(12) Debt of deceased husband— Widow's 
liability — Interest on debt, 

A widow is not entitled to alienate property 
belonging to her husband for the purpose of 
paying the interest on debts due by him ; the 
interest on such debts is primarily payable out 
, of the life interest of the widow, though she 
may alienate part of such property for dis- 
charging the interest if it is shown that there 
was no surplus income available for payment 
of the same. Sakhireddy Appalasamy v. 
Sakhireddi Yenkanna, ,(1914) M.W.N. 488 = 
24 Ind. Cas. 534. 

TYABJI and SPENCER, JJ. 

(13) Hindu widow — Alienation — AliencBt 
what to*pTOve — Bona fide enquiry — Loan 
obtained to pay rent — Legal necessity — 
Widow* s intention^ Creditor's intention— 
Reversioner, if necessary party— Declara- 

* torysuit— Estate in defendant* s possession 
— Plaintiff not entitled to eject — Specific 
Relief Act, S. 42. 

The powers of a Hindu widow, in respect of 
alienation of the estate of her husband, are 
similar to those of % guardian of an infant. 
Consequently a person who claims title under 
an alienation from her must prove that there 
was legal necessity for it, |;bat is, suoh pressure 
on the estat^e at the time the loan was taken or 
the alienation made as justified the aot of the 
widow ; he can also protect himself by proof of 
bona fide enquiryi and if the faot of such 
enquiry is established, the real eiistenoe of an 


Hindu La^^— {Continued), * 

24.— Widow— (Confinwfid) . § 

alleged sufdoient and reasonably credited neoes- 
sity is not a oonditioo precedent to the validity 
of his title. 

The mere faot that the loan was taken to pay 
rent and the money raised was applied for that 
purpose, is not sufficient. The creditor, to 
protect himself — where be is not shown to have 
made a bona fide enquiry — must prove that 
there was an actual pressure on the estate, such' 
as ap outstanding decree or an impending sale, 
which the widow had no funds capable of 
meeting. 

Where a Hindu widow obtains a loan, she 
is at liberty to bind herself personally, or, when 
the purpose for which she borrows is a neces- 
sary one, she is equally entitled to bind her 
husband’s estate. Whether, in a particular 
case, the widow intended to bind herself alone 
or to bind the estate as ^11, must be gathered 
from the statements, if any, in the deed, or 
from the surrounding oircumstancps. In this 
respect, there is no real distinction in principle 
between a case where a charge is formally creat- 
ed by the widow, and another where she 
executes a bond for the money advanced. 

It is not enough to show that the widow 
intended to create a liability upon the estate in 
her hands. The creditor has further to 
establish that he intended to enforce such liabi- 
lity. The real question in fact is, what was 
liable to be sold and what in faot was actually 
sold. In the investigation of this question, the 
frame of the suit, the judgment, the decree, the 
execution proceedings, the sale proclamation, 
the amount of purchase-money and the conduct 
of the parties, must all be taken into account ; 
the sale certificate is by no means conclusive. 
As the proceeding may be against the widow 
personally or against the widow as representing 
her husband’s estate, the true test is to see 
whether the proceeding in which the sale was 
directed was brought against the widow person- 
ally or with a view to affect the whole inherit- 
ance. It is not necessary that the reversioner 
should be joined as party to the suit, but if be 
is so joined the faot would afford clear indica- 
tion that the creditor intended to make the 
Inheritance liable and not to restrict his remedy 
to the qualified interest of the widow. 

Oases on the points reviewed. 

When the property is in the possesBion of the 
Idefendant and the plaintiff cannot ask for 
ejectment against him, a suit for declaration of 
title without consequential relie^f is not barred 
under 8. 42 of the Specific Belief Act. BameB- 
jwar Mandal y. Provabati Debt, 2(f C.L.J. 23 
;= 19 O.W.N. 313. 

MOOKERJEE and BEACHCROFT, JJ. 

^ hefermces .—11 M. 116 ; 36 M, 62 = 21 M.L. 

!J, 1022, R. 

(14) Alienation by widow with consent of nixi 

reversioner— Validity, 
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Hindu LMw^--^(/Jontinu€d); 

2i.^Widow^(Con^inu6c2). 

A widow may alienate the whole estate with 
the oonsent of the next reversioner. This rule 
is not afieoted by the decisions in 40 0. 721 and 
18 Q.W.H. 673 (P.C.) which only deal with 
partial alienations. Adaikka Maistry v. 
Mathasami Ambalagaran. 27 M.L.J. 24. 

Wallis and Oldfield, jj. 

^ References 40 C. 721 ; 18 O.W.N. 673, D. 

(16) Suit to restrain waste by widow — Wpat 
amounts to act of waste ---Receiver when may 
be appointed — Property vesting in Admi- 
nistrator- General — Administrator- General 
handing keys—Effect^Purchase of property 
in the name oj wife and son— Presumption 
— Benami transaction, 

S. and D. carried on the business of S. and 
Oo. 8. died in 1908. His son succeeded him 
and died two months after* On the application 
of 8*s widow, the AdAiinistrator- General was 
directed to apply for letters of administration 
to take possession of the proprerty and efiects 
of S. He applied accordingly and sued D. 
(B’s partner) for a declaration of the dissolution 
of partnership and for consequential relief. 
There was a preliminary decree and an order 
directed the commissioner appointed under the 
decree to sell the properties inoludiQci the busi- 
ness and the shop premises where the business 
was carried on ** between the parties thereto.’* 
The widows of S. and his son requested the 
Administrator-General to purchase the good 
will and he purchased the same. A final decree 
was passed by which the Administrator- General 
was to retain and enjoy for his share the shop 
premises for Bs. 24,000 and the good will of B’s 
business for Bs. 29,000. Shortly afterwards, a 
partnership was entered into between the son’s 
widow and three persons for carrying on the 
business. The three others were awarded 3/16 
share each. In order to carry on the business, 
she obtained from the Administrator- General a 
sum of Bs. 12,000. She also raised by mortgage 
another sum of Bs. 12,000 from one B. We 
business was continued to be carried on by the 
son’s widow and the three persons who were 
admitted into partnership by her. She also 
raised certain other debts. 

The expectant reversioner now sued to declare 
that the mortgage to B. and other alienations 
by the widow were not binding on him, for the 
appointment of a Beoeiver to take possession of 
B’b estate and manage the same, and for an 
injunction to restrain the widow from receiving 
any money or property from the Administrator- 
General or from otherwise realizing the assets 
of the estate. 

Held that, as the final decree oonteniiplated 
that*the business was to be carried on for the 
benefit of the estate, the carrying on of the 
business cannot be said to be an act of wagce 
on the part of the widow. 

But her conduct in taking three other persons 
as partners is frima fade an Act detrimental to 


Hindu Lnw—(Continuedh 
24.-— Widow — (Continued), 

the reversion. The three partners not being 
persons whose services it was necessary for her to 
secure to carry on the business, the alienation 
of 9/16 share of the good-will to them was not 
nectesary in the interests of the business. • 

It was also found that the widow exercised 
no real superr/ision and had no control over the 
business and the accounts were not kept in the 
ordinary course of business. Held that, under 
suoh oiroumstanoes, the Court was bound to 
appoint a Beoeiver in the interest of the rever- 
sion. 

0 

Held slIbo that, by the handing over of the* 
keys of the business premises, the Administra- 
tor-General has not parted with his interest in 
the same. 

In this case a question also arose as to 
whether a house belonged to the est^vtre of 8. 
or to S’s widow. The purchase money was 
advanced by S, and it was purchased in the 
name of his wife and son. He afterwards took 
a deed of release from his son and it was 
mortgaged by him and his wife. 

Held that, if the property were taken in t*be 
name of the son calone, the presumption might 
be that it was a benami purchase, but that, 
in the absence of some explanation to aooount 
for his taking it in the names of his wife and 
son, it cannot bo held that his wife had no 
interest in the property, as prima facie he 
'intended it for both of them. His wife was 
therefore entitled to a moiety. Thanikaohala 
Mudaliar v. Alamelu Ammal, 16 M.L.T. 
26. 

BANKARAN NAIR, J. 

(1.6) Alienation by widow — Part of considera- 
tion not binding on reversioners — Bona fide 
purchaser may retain property on paying 
to reversioners pari of consi^raiion not 
found binding — Proper decree. 

Where, in a bona fide sale by a Hindu widow, 
a portion of the consideration money is found 
not to be binding on the reversioners, it is at 
the option of the alienee to retain (he property 
and pay the amount so found to the rever- 
sioners. Kalagat*a Raipanna v, Kalagara 
Gangayya, 27 132 » 23 Ind. Oaa. 778. 

Miller and Tyabji, jj. , 

References Ind. Oas. 207 =*=14 O.W.N. 
895, F, 

(17) Widow in possession of husband'* e estate^ 
Alienation of portion of estate with consent 
of nearest reversioner^Right of remoter 
reversioners to contest alienation. 

In all oases and under all oiroumstanoes the 
oonsent of the next *^reversioner of a Hindu 
widow in possession of her husband’s estate to 
an alienation of a portion of that estate does 
not validate the alienation and debar the more 
remote reversitftierc from contesting it, 
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Hindu LMw--{Continued), 

24. — Widow — {Oontinued), 

The prineiples uoderlying auoh oases disouss- 
ed and explained. Devi Das v. Raja Khan, 
209 P.L.R. 1914=»91 P.R. 1914^=24 Ind. Oas. 
417*160 P.W.R. 1914. 

• SHAH DlN*and SOOTT-Smith, JJ. ^ 

References 19 Ind. Cas. 273 ; 17 C.W.N. 

701 ; 17 C.L J. 499 ; 40 0. 721, Bel , . 

(18) Hindu widow — Pilgrimage to Gaya — 
Feast given after return from Gaya, whether 
legal necessity^ Reversioner — Suit for de- 
claration that alienation was without legal 
necessity— No offer to reimburse money 

• " speftt on legal necessity — Suit whether 

maintainable, 

A Hindu widow is oompetent to alienate her 
husband's estate for expenses in connection 
with a feast given to Brahmins, etc., after re- 
turn from pilgrimage to Gaya (a). 

^Vhether a declaratory suit can be 
maintained by a reversioner who does not oder 
in the plaint to reimburse the purchaser to the 
extent that the sale was for nooossity. Dina- 
nath Ghosh v. Hrishikesh Pal, 18 C.W.N. 
1305=20 O.L.J. 285 = 24 Ind. Cas. 670. 
Mookerjeb and Beachoroft, JJ. 

Reference :—(a) 33 A. 266, No\ F, 

(19) Mortgage or sale — Test — Relinquishment 
by widow — Prior alienation — Effect on. 

Whether the two documents forma mortgage 
or sale depend upon the intention of the 
parties and that is the test to be applied. 

Where there, is a document of sale and a 
document to reoonvev, they constitute together 
a mortgage by conditional sale. 

* A widow cannot, by relinquishing her 
widow’s estate to the reversioner, adect the 
validity of alienations made by her before such 
relinquishment, which, though not binding on 
the reversioner, were binding on her for life. 
Singaram Ghettiar ¥.• Kalyanasaudaram 
Filial, (1914) M.W.N. 736. 

WALLIS, 0. J and H ANN AY, J. 

(20) Widow^Property given for maintenance 
— Presumption— Rights, 

Immoveable property given f^r the mainten- 
ance of a widow is prvna facie resumable on the 

* death of the grantee. A widow can only succeed 
to property which has actually vested in her 
husband at the time of his death. No fresh 
right can accrue to her as widow in consequence 
of the subsequent death of a person to whom 
be would have been heir if he ^ad lived. 
Govlndammal y. Mifrimatha Piliay, (1914) 
M.W.N. 782. 

SPENCER and HANNp, JJ. 

(21) Suit by tvidow— Decree, when binding on 
reversioner — Invalid transfer by widow— 
Permissive or adverse possession — Trans* 
feree's title by adverse possesmn. 


Hindu Law— (Continued), 

24,— Widow— (Oontinwed) , 

The heirs of a Hindu widow are bound by a 
decree fairly and properly obtained against 
her ia). 

Where the property in suit had been in the' 
defendants’ ancestors’ possession for more than 
half a century under an invalid transfer by a 
Hindu widow to her brother, and the plaintiff’s 
oase for possession entirely depended on this 
possession being permissive, whioh the Courts 
below held he had entirely failed to show ; * 

BSld, that, as there is one oontinued ohain 
of sucoession in the defendants’ family without 
any title, the plaintiff’s suit must fail, as the 
defendants have got title by adverse possession. 
Goblnda Nath v. Mohinl Mohun Mojumdar, 
23 Ind. Gas. 931. 

HOLM WOOD and CHAPMAN, JJ. 

References:— (a) 9 M.I.A. 639=2 W.R. 

(P.C.) 31 = 19 Eng. Rep. 843, Ref. 

(22) Civ, Pro, Code (1968), 8. 11 — Res judi- 
cata between co-defendants— Alienation by 
Hindu widow — Legal necessity — Interest, 

In a suit by a mortgagee on foot of his mort- 
gage, both the plaintiff and the defendant of 
the present suit were arrayed as oo- defendants, 
plaintiff as a puisne mortgagee and the defend- 
ant as a donee from a Hindu widow. Subse- 
quently, the p]%.intid brought the present suit 
on the basis of his mortgage. The defendant 
pleaded that the moitgage in suit had been 
executed by the widow without legal neoessity: 

Held, that the defendant was not precluded 
from raisicg suoh a plea simply because he had 
not raised it in the previous suit. 

Legal necessity must be shown not only for 
the loan itself but also for raising the. loan at 
an exceptionally high rate of interest. 

In the case of a mortgage by a Hindu widow, 
it is not sufficient merely to show that the 
widow had incurred previous debts, but it must 
be shown that those debts themselves were in- 
curred for legal necessity. Chhlttar Mai v. 
Ram Naraio, 24 Ind. Cas. 81. 

Richards, c.j., and banerji, j. 

(23) Widow — A lienation— Payment of interest 
in excess of what was recoverable under law 
of damdupat — Mortgage of husband's pro- 
perty for ^uch payment — Illegality— Berar, 

In Berar, a Hindu widow is not jusUded in 
alienating her husband’s property for the pay- 
ment of a sum over and above double the 
amount of the principal of a debt, in ocher 
words, for payment of interest in exoess of what 
was legally recoverable under the rule of 
Damdupat, Ramohandra v. Mt. Radha, 10 N. 
L.R. 91*. 

MITTRA, A,J,0, 

Deferences:— U M. 189 ; 11 B. 320, R. 

(24) Widm— Maintenance, whether charge on 
whole family property or tn husband's 
share only— Charge when and how arises . 
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Hindu Law^iOontinusd). 

24t— Widow— (Conttntwd). 

— Alienee of property t liability of — Attach- 
mentt right created by — Suit by one widow 
for declaration of charge — Co-widow, 
whether necessary party, 

A Hindu widow has a right to get her hus- 
band’s estate charged with her maintenance, 
but she must make a formal assertion to obtain 
recognition. Waste or improper alienation of 
ther husband’s estate with the very object of 
depriving her of her subsistence is invalid, ^od 
the purchaser who joins in the effort to defeat 
her rights is under certain circumstances him- 
self liable to the charge (a). 

The right of maintenance of a Hindu widow 
against persons other than her husband or son 
rests upon their possession of family property 
in which her husband had a share (6). 

The mere attachment of a property before it 
is charged for maintei^nce creates no right or 
title in the attaching creditor (c). 

In a suit by a widow for declaration that she 
has a charge for maintenance on certain pro- 
perty, the co-widow is not a necessary party. 

Per Tyahji, J.— The Court has power to charge 
the whole of the joint family property for a 
widow’s maintenance, though her deceased 
husband’s share in the property *1n fixing the 
amount of maintenance will naturally be 
taken into consideration. 

Per Spencer^ J.— The whole family property 
remains liable for the widow’s maintenance, 
provided that the portion charged does not 
exceed her husband’s interest therein (d). 

Where the estate of the husband of a Hindu 
widow was attached in a simple money-decree 
prior to her decree for maintenance, but was 
sold after the decree was passed : 

Held, that the decree was binding on the 
purchaser and created a charge on the estate. 
Krishna Patter v. Sinnaponnu, 16 M.L.T. 
561 « 25 Ind.Oas. 759. 

Tyabji and SPENCER, JJ. 

References : — (a) 4 I. A. 247 ; 3 0. 198 ; 1 O.L. 
E. 49 ; 3 Bar. P.O.J. 730 ; 4 Suth. P.C.J. 468 ; 
1 Ind. Jur. 604 (P.C.), R. (b) 4 B L.R. (0.0. J.) 
72 ; 12 W.R. (O.C.) 36 ; 8 B.L.R. 226 ; 17 W.R. 
433 note;! A. 262 ; 28 A. 655 ; 3 A.L.J. 551 ; 
A.W.N. (1906) 166 ; 27 0, 194 ; 4 A. 296 (298) ; 
A.W.N. V1882) 42 ; 6 Ind. Jur. 694 ; 6 A. 367 ; 

A. W.N. (1883), 65 ; 2 B. 494 ; 10 0. 1036 ; 11 
LA. 126 (P.C.); 8 Ind. Jur. 396 ; 4 Bar. P.C.J. 
543 ; 12 B.H.G.R. 69 (71) ; 2 Agra Rep. 42 ; 4 

B. H.O.R. (A.O.J.) 73 ; 9 B.H.G.R. 116 F. (c) 
15 0. 202 ; 26 0. 179 (P.C.) ; 24 I, A. 170 ; 1 0. 
W.N. 639 . F. id) 10 Ind. Gas. 347 ; 36 M. 147 ; 
21 MiL.J. 493 ; 10 M.L.T. 1 ; (1911) 2 M.W.N. 
148, F. 

(25) Oift by widow with consent of next rev^- 
sioner, validity of, 

A gift made by a Hindu widow, although 
with the consent of the next reversioner, is 


Hindu Ln^^^iContinued), 

24 . —Widow— (Continued) . 

invalid. Mussammat Umrao Kanwari v, 
Sheo Hangal Singh, 24 Ind. Gas. 435. 
Richards^ o.j. and Tudball, j. 

References 30 A. 1 (P.C.) = 3 M.L.T. 1 — 12 
O.W N. 74 = 9 Bom. L.R. 1349«l5 O.L.J. 766 = 
6 A.L.J. 1 = 36 I.A. 1-lV M.L.J. 606, D. ; 5 
Ind/ Gas. *270 = 7 A.L.J. 121 = 32 A. 176; 12 
Ind. Gas. 601 = 8 A.L.J. 1318 = 34 A. 129, R. 

(26) Sale by widow with consent of next rever- 
sioner --Remote reversioner, whether can 
challenge sale* 

Where a sale-deed is executed by a»Hmd^ 
widow in favour of three out of four next rever- 
sioners with the consent of the fourth, a 
remoter reversioner cannot question the sale, 
Surajbale Siogh v. Birthu, 24 Ind. Gas. 482. 
BANBRJI and OHAMIER, JJ. 

References 30 A. 1 (P.C.) = 12C.ffl.N. 74 = 
9 Bom. L.R. 1348 = 6 O.L.J. 766 = 31d.L.T. 1 
= 5 A.L.J. 1 ; 36 I.A. 1 = 17 M.L J. 606, R. 

(27) Senior and junior widows— Right of 
adoption. 

Where several widows inherit jointly, the 
senior widow in the case of an ordinary 
co-parcenership Jjias a preferential right to the 
management of the joint property on behalf of 
the widows, unless by consent or decree the 
joint estate is converted into an estate in 
severalty. 

The senior widow has the preferential tight 
*to make the adoption as adoption is an act of 
religion and her preferential right to perform 
acts of religion should be recognised. Bo long 
as such preferential right exisCs, the junior 
widow has no right to adopt and the consent 
of the sapindas will not give her a right. An 
adoption made by the junior widow will there- 
fore be invalid. Kakerla Chokkamma v, 
Kakerla Punnamma, 16 M.L.T. 612 = (1915) 
M.W.N. 19. 

Sanearan Nair ^nd Spencer, jj. 

(28) Hindu widow, if can devise property in- 
herited from husband with consent of next 
reversioners, Dupga Sundari Sen Gupta v. 
Raroakrishna Poddar, 18 O.L.J. 162 = 21 Ind. 
Gas. 714. See Pinal Part, 1913, Gil. 700. 

(29) Tf idow — A lienatiofi — Reversioner— Con- 
sent of the rever^oner — Reversioners' heir can- 
not set aside alienation — Legal necessity for 
alienation need not be proved — Registration 
Act (1908), S, 97* cl* [d) — Daughter's assent to 
the alienation — Bpes suooessionis — Assent in 
writing not compulsorily registrable* Mallik 
Baheb Abdul Saheb Gandigiwad v. Mallikar- 
Junappa Shivomurteya, 1% Bom. L.R. 1142= 
22 Ind. Gas* 292 = 38 B. 224. See Pinal Part, 
1913, Col. 701, 

(30) Hindu widow's power to extend limita- 
tion by making written acknowledgment — 
Hindu widow's power to pay a barred debt* 
Bhagwan Singh v. Daulat Singh, 16 0.0. 272 
= 21 Ind. Gas. 757, See Final Fart, 1913* Ool. 
701. 
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!84— .Widow— (Oon^iniwd). 

(31) Widow's estate — Acquisition of property 
by widow— Accretion to her husband's estate— 
Question of intentimi— Widow's Healing with the 
property as her own, Wahid Aii Khan Y. 
Tori Ram, 11 A.L.J. 856 = 21 lud. Cas. 91^35 
A. 561. See Final Part, 1913, GoL 702. 

(32) Acquisitions by Hindu widow out b/ the 
income of her husband's eslatCy presumption in 
favour of— Suit by reversioners to recover such 
property y onus of proof, Lai Bahadur v. Sheo 
Naraln Lai, 16 0.0. 359 = 22 Ind. Cas, 702. 
See Final Part, 1913, Ool. 702, 

• (33) 'iPosseBsion of aoo-heir whether adverse 
to other CO heirs — Possession traceable to a law- 
ful title is not adverse — Hindu widow alienat- 
ing property by gift to one of the presumptive 
reversioners — Validity — Alienation by donee — 
Suit by alienee from the other reversioners — 
Adverse possession when commences. See AD- 
VERSE PasSESSION, N3.,16, 16 M.L.T. 530. 

(34) Alienation by widow — Suit by rever- 
sioner for possession — Parties — Persona in 
possession and transferees from widow — Multi- 
fariousness. See Civ. PRO. CODE (1908), 
No, 231, 12 A.L.3 . 509. 

(35) Decree in favour of wido^j as representing 
estate — Suit by reversioner against widow — 

res judicata — No strangers party to suit — 
Each member of the family litigating for him- 
self. See Guardian and Minor, No, 3, 27 

M. L.J, 486. 

(36) Alienation hy widow — Partial or total 
alienation — Consent of next reversioner — 
Effect. See HINDU LAW (ALIENATION), 
No. 11, 16 M.L.T. 251. 

(37) Widow’s duty to pay husband’s debts— 
Payment of debts repudiated by husband not 
obligatory on widow. See HINDU Law’ 
(Debts), No, 4, 16 Bom. DR. 738. 

(38) Presumption in case of Hindu widow’s 
possession of her husband’s share. See HINDU 
LAW (EXCLUSION PROM INHERITANCE), 
No. 1, 22 Ind. Cas. 138. 

(39) Agreement between widow and rever- 
sionary lieirs settling reversion on the latter 
whether legal. See HINDU Law (REVER- 
SIONERS), No. 1, 23 Ind. Oas. 98. 

(40) Widow representing the whole estate 
and putting forward all pleas open to a rever- 
sioner— Decision in suit— Effect— Subsequent 
suit by the reversioners— judicata. See 
LIMITATION Act (1871), No. 1, (1914) M.W. 

N. 903. 

(41) Executor appointed under will of Hindu 
widow — Onus of shewing that monjy belonged 
to her absolutely oq whom lies. See LIMITA- 
TION Act (1908), No. 82, (1914) M.W.N. 264. 

(42) Reversioner allowed to recover his 

moiety on proof of absence of legal necessity 
for sale by widow — Fresh suit on the other 
moiety falling in — Decision on the issue of 
legal necessity if res judicata. See RES JUDI- 
CATA, No, 9, 18 O.W.N. 888. * 


Hindu Law— (Continued)* 

24.— Widow— (Ooncft^d^d). 

(43) Ex parte decree against widow declaring 
plaintifis to be reversioners —Right of subse- 
quent transferee from widow to deny their 
right. See RES JUDICATA, No. 13, 12 A.L.J. 
1011 . 

(44) Succession of widow to shebaitship — 
Alienation by widow of surplus offerings- Suit 
to declare alienation invalid — Maintainability 
— Limitation. S?e SHEBAIT, No. 2, 16 M.L/ 
T. ^10. 

(45) Widow whether forfeits rights as she- 
bait, if unchaste. See SHEBAIT, No. 3, 24 Ind. 
Cas. 266. 

(46) Suit by remote reversioner against widow 
— Declaration that deed of sale by widow is 
void against plaintiff — Immediate reversioner 
living — Maintainability. See SPECIFIC RE- 
LIEF ACT, No. 25, 23 Ind. Cas. 809. 

25.— Will. 

(1) Will— Construction — Gift to a woman for 
life and after her death to her heirs, execu^ 
tors, administrators and representatives— 
No disposition of the corpus — Intention to 
tie up immoveable property and to distribute 
only the income— Validity, 

N made a will in 1871 and a codicil in 1875. 
Cl* 8 of the will bequeathed to two persons 
** their executors, administrators and represent- 
atives” specified immoveable properties, ‘'to 
hold the same unto the said Kristna Row and 
Rama Row, their executors, administrators 
and representatives (all the said properties 
assigned to the said Kristna Row and Rama 
Row shall neither be sold, mortgaged nor in 
any way alienated but shall remain for ever 
as trust property) upon trust that they, the 
said Kristna Row and Rama Row and the 
survivor of them and the executors, adminis- 
trators and representatives of such survivor,’* 
do receive the rents and profits of the proper- 
ties and pay outgoings and an allowance to the 
testator’s adopted son ; "and the said trustees 
do and shall pay the balance of the said rents 
and profits to my said wife Souudari Boyee 
during her life and after her death to my 
aforesaid daughter-in law, the said Radha 
Boyee, during her life, and after her death to 
her heirs, executors, administrators and re- 
presentatives.” 

The codicil recited the bequest contained in 
the above cl. 8 and gave power to the trustees 
to sell the immoveable property and invest the 
proceeds, and repeated the bequest of Uhe 
balance ’ of the income in the identical words 
of that clause. 

n 

The testator died in 1880 leaving bis* wife 
and daughter-in daw and two grandchildren, 
thh plaintiff and the first defendant. FJaintiS 
claimed that she was the heir of her mother 
Radha Boyee and as such was iacluded in the 
description of the beneficiaries who were to 
take after Radha Boyee’s death. 
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Hiadu Lmw^iContinued), 

2f. — yS\\\*-(Coniinued)m 

Eeldf 00 a oonstruotion of the will, that the 
testator intended to tie up his immoveable pro- 
perty so that only the income should be available 
and did not intend to dispose of the corpus in 
favour of any benefioiary. 

The words ' heirs, executors, administrators 
and representatives* were not intended to denote 
the quantum of interest to be taken by any 
benefioiary in the property, but to describe the 
persona who are to enjoy the inoome, i.e.,cthey 
were words of purchase and not words of limi- 
tation. 

yf The word “ themselves ” and the words “after 
her death ” have a direct reference to the death 
of Radha Boyee, and indicate that the bene- 
doiaries are to be determined at her death. The 
words describe all the persons who oould take 
her estate upon her death, testate or intestate, 
whether they are appointed by her will or by 
the Court, and the last word “ representatives” 
includes the other three. 

The declaration of the testator, which pre- 
cedes the whole gift of the beneficial interest, 
that his immoveable properties “ shall remain 
for ever as trust property,” clearly indicates 
his intention to create a perpetuity ; and the 
words describe not a homogeneous class but all 
persons who might in any event succeed to 
Badha Boyee *8 estate upon her death, and in- 
clude those who would succeed upon an in- 
testacy as well as those entitled under her will. 

Held therefore that the words in question 
were intended to create a perpetual trust in 
favour of Badha Boyee’s representatives and 
that the gift was accordingly void. Krishnam- 
ma Boyee v. Gopal Rao, 15 M L.T. 405a 24 
Ind. Cas. 485. 

Baeewedl, j. 

Reference : — 11 0. 684 (692), JR, 

(2) wait construction of’— Construction put 
on terms of will [with reference to events 
that had happened, if binding on hap- 
pening of a fresh event — Gift to daughters 
in equal shares and each share to each 
daughter's sons on her death-- Gift to class, 
some of whom not in existence at testator's 
death-^-Hindu Wills Act (XXI of 1870), 
S. 3. 

A testator who died in 1875 directed his exe- 
cutors (in certain events which happened) to 
make over and divide the whole of his estate 
“ unto and between ” his two daughters “ in 
equal shares to whom and their respective sons” 
“ be gave^ devised and bequeathed the same, 
but should either of his said daughters die 
without leaving any male issue surviving, but 
leaving the other daughter her survivingy then 
and in such case the surviving daughter |ind 
her SODS shall be entitled to the share of the 
deceased daughter, or in case of the death of 
either daughter leaving sons, the share of such 
daughter was to be paid to such her son or < 
sonBf share and share alike.” B| one of the 


Hindu Lnw--(Ooniinued). 

28 . -Wlll~(Oonfina0d). 

daughters, being childless, adopted a son J in 
1900. P, tbe^other daughter, had several sons 
born in the 'testator’s lifetime and several 
others born subsequently. In 1904, wh^n 
both B and P were alive, the qftestion whether 
under the will they wefe each entitled abso- 
lutdly to> a moiety of the estate having been 
raised at the suit of R, the Privy Council on 
14th May 1908 held that, in the events that 
bad happened, B and P were entitled to the 
estate ** in equal shares for 4ife with benefit of 
survivorship between themselves.” P died in 
1^09 and in 1910 one of her sons who wejce 
born in the testator’s lifetime applied for a 
further oonstruotion of the will in the events 
that had happened, making his brothers and J 
parties. The High Court (on appeal) held 
that the fresh event that had happened {i.e., 
P’s dying leaving sons) took the oase outside 
the purview of the order in CounsU wbioh in 
the events which bad then happened was oon- 
cerned only with the question, what inter- 
est the daughters took under the will ; that 
the intention of the testator was that the sons 
of a daughter were to succeed to her moiety on 
her death ; but that, in view of the ruh) of 
Hindu Law tl^t no person not in existence at 
the testator’s death can take under bis will 
and the proviso in 8. 3 of the Hindu Wills Aot, 
only those sons of P who were then in existence 
would succeed to P’s moiety under the will 
(the gift to grandchildren, though a gift to a 
class of persons some of whom oould not take 
under the above rule of Hindu Law, not being 
for that reason defeated as regards those born 
in the testator’s lifetime). H and J having 
appealed to His Majesty in Council : 

Held, that the judgment of the High Courb 
was correct and based on oorreot reasoning (a). 

The appeal was dismissed subject to a direc- 
tion that the decision was not to prejudice the 
position of J, if and ^ben the question of his 
right to take under the will should oome before 
a Court for decision. Ranimoni Dasi v. Radha- 
prasad Mulllck, 26 M.L.J. 653 = 18 O.W.N. 
873 = 16 M L.T. 217 = 23 Ind. Gas. 713 = (1914) 
M.W.N. 624 = 16 Bom. L.B. 787*«41C, 1007= 
20C.L.J. 348 (P.C.). 

LORD MOULTON.* LORD PARKER, 8lE 
JOHN Edge and Mr. AMEER ALI. 

Reference (n) 16 O.W.N. 113, affirmed* 

(3) Will — Construction^ Devise in favour of 
widow and nephew --- Nephew to take pro- 
perties on widcio's death if both lived ami- 
cahly»- Absence of ujprds of disposition--^ 
Effect— Eight of remqfe reversioner to sue 
for declaration when arises — Grant of dec- 
laratory relief— Practice— Reference to pro- 
visions relating* to wills made in Presi- 
dency towns as embodying the principles of 
justice, equity and good conscience— Con- 
tingent interest when becomes vested— 
Pronouneement on construction of will 
m ay be made to prevent further litigation* 
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Hindu Law^iContinued), 

—28. — Will — (Continued) » 

G executed a Will in 1877 and died subse* 
quently. It purported to be in favour of 8 bis 
widow and A his nephew and son-in-law. A 
died in 1678. leaving bis widow and widowed 
daughter. In ^908 S. the widow of G, exe- 
cuted a will and died. " 

• 

There were four principal clauses /u G’s will : 
— (1) The preamble says that the will is made 
in favour of his wife and nephew. (2) It next 
recites the fact that his nephesv has been living 
with the testator since birth, and says : ** All 
my properties should, after my death, be in 
the possession of my wife herself and she hdl- 
self should be heir to everything, and A and 
my wife should live together amicably as of 
one family. '' (3) The third clause provides 
that if the two could not agree and live together 
amicably** my wife should pay Bs. 4,000 and 
separate bi^ and then my wife should enjoy 
all the remaining properties with absolute 
rights.’’ (4) Then comes the final provision 
which directs that ** if both of them should 
live together amicably, A himself should enjoy 
the properties which remain after the death of 
the jpaid 8.” Plaintiffs were the reversioners 
to the estate of A and they sued for declara- 
tion that S was not oompeteutf to dispose of 
the plaint property by her will, that A had a 
vested interest in it at the time of his death, 
and that plaintiffs were entitled to succeed to 
the estate after the lifetime of A’s widow and 
widow’s daughter who were the second and 
third defendants in'the case, 

Held, that, as S’s will was partly in favour 
of the third defendant and as neither the third 
defendant nor her mother, the second defendant, 
^was interested in questioning the disposition 
made by S, plaintiffs, the remote reversioners of 
A, were entitled to bring this suit. A remote 
reversioner can sue for a declaration when the 
presumptive reversioner is either colluding 
with the alienee or is uo{ interested in seeking 
to set aside the unlawful dealings of the widow 
in possession (a). 

Held, also that the words * should be heir ’ in 
cl. 2 of the will were not intended to confer an 
absolute estate on the widow of G and that 
they gave her only that right which she was 
entitled to under the Hindu law. 

Wheroitbe words of disposition are clear and 
unambiguous, the sex of the donee will uot be 
a disqualification for acquiring an unqualified 
estate. But where the words consistent with 
the creation of an interest which the law 
ordinarily gives to females, then the rule of law 
is th^t tbe testator intended to confirm to the 
principles of law bt which tbe parties, in tbe 
absence of a testamentary disposition, are 
governed. , 

Held, also that tbe condition, if any, to the 
nephew A being entitled to a vested interest, 
was fulfilled by his having lived amicably with 
the widow S till his death (c), and that plaintiffs 
were therefore entitled to sue for a declaration 


Hindu Law^iContinued), 

25,— Will — (Continued), 

that tbe will of S. in favour of strangers wad 
not binding on tbe reversioners (plaintiffs). 

On the contention that there are no words of 
gift in favour of A in G’s will, held, that words 
of conveyance which are usually to be found in 
wills made in England under legal advice are 
not to be expected in the case of wills made by 
Hindu laymen in this country, and that, the 
will having been made in a mofussil station » 
wherp there are no statutory provisions govern- 
ing its construction, Courts will be justified in 
referring to the provisions relating to wills made 
in the Presidency Towns as embodying the 
principles of justice, equity and good conscience. ; 
Ratna Chetti y. Narayanaswami Chettiar, 26 
M.L.J. 616 = 24 Ind. Cas. 796. 

AYLING and SESHAGIRI AIYAR, JJ. 

References :-(n) 33 M. 410.-F.; 10 C. 324 
(333). B. ; 18 C.W N. 596, B. (6) 30 A. 84 ; 36 
I.A. 118 ; 35 B. 279, R, (i) 12 G.W.N. 668, R. 

(4) HinduLaio— Will in favour of females^-- 
Ocnstrticlion — Absolute estate or life-estate 
— Intention > 

The rule of construction or presumption 
that, whore a Hindu testator devises or be- 
queaths property to a daughter or wife, the 
intention is tljat the female should only take 
a life-estate, does not apply where from a Will, 
read as the whole, it appears that the inten- 
tion^of the testator was that the female should 
take an absolute estate. 

Per Seshagiri Aiyar, J* — Where the words of 
a gift are capable of conferring an absolute 
estate on a person, tbe fact that that person is 
a female will not derogate from the grant. 
Gomattam Ramanuja Aiyaogar v. Satago- 
pachar, 24 Ind- Cas. 20 = 27 M.L.J. 329. 
WHITE, C J., and SESHAGIRI lYER, J. 

References 22 M 357 ; 31 M. 179 = 3 M.L. 
T. 369 ; 36 G. 896=12 C.W.N. 729 (P.C.) = 10 
Bom. L.R. 604 = 8 C.L.J. 48 = 5 A.L.J. 460 = 
18 M.L.J. 287 = 4 M.L.T. 23 = 35 I.A. 118, Dist, 

(5) Joint family properly disposal by will of 
— * Married woman ’ as used in Civ, Pro, 
Codct meaning of --Burden of proof — Decree 
against a Hindu father, son's liability to 
satisfy. 

Held, that a member of a joint Hindu family 
is not competent to dispose cf the join^ family 
property by will. 

Held, further, that the word “married woman” 
as used in the Code of Civil Procedure, 1882, 
referred to femme couverte as opposed to femme 
sole and therefore did not apply to a« widow. 

Held*, also, that where a decree has been 
obtained against a Hindu father whose children 
are minors, upon a mortgage executed by him 
of joint family property, whether or no there 
had been a sale of the property in execution of 
the decree, it is for the sons t^bo come into 
Court to escape liability thereunder to prove 
that the debt was cootracted for an immoral or 
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Hindu Law-^Continued), 

25.«-Wlll — (Continued), 

illegal purpose or that the debt was of an illu- 
sory oharaoter. Gur Narain v. Gulzarl Lai, 
17 O.C. 318. 

Stuart and kendaiiL, j.cs. 

(6) Bequest in favour of unborn persons--^ 
Provision in will for feeding 100 perso7is 
annually as charity^Qift of portion to 
testator^s daughter as stridhanam — Provi- 
sion that properly should go to her descend- 
ants on her dvath — Validity --Belrospeetive 
operation of Madras Act I o/ 1914 (Hindu 
transfers and bequests,) 

The scheme of the will in this oase was that 
the testators’ children by his two wives should 
remain together and hand over their earnings 
to the eiecutors who were directed to support 
them, that the earnings so handed over and the 
rents of the pYoperties collected with any 
surplus should be acoijmulated for the benefit 
of the grandchildren and that the property 
should be taken by the grandchildren on the 
death of the testator’s sons and daughters. The 
will was dated 6-8-1893 and none of the grand- 
children werfif born at the death of the testator. 

Beld^ that a bequest to persons who were not 
born at the date of the testator’s death was 
invalid and consequently the dispositions in 
the will in favour of the grandchildren were in- 
valid. 

Madras Act I of 1914 which declares the 
rights of Hindus to make transfers and bequests 
in favour of unborn persons has no application 
as the testator died long before the Act came 
into force, and the Act has retrospective effect 
only to the extent that it applies to wills made 
before the passing of the Act where the dis- 
positions made are intended to come into 
operation at a time which is subsequent to the 
passing of this Act. Where the testator dies 
before the Act came into force, the properties 
would vest in his heirs in the event of an 
intestacy according to the law then in force and 
S. 2 of the Act does not operate to divest such 
vesting. 

Held, also that, as there was no gift in favour 
of the sous and daughters even for their lives, 
there was an intestacy and the sons and daugh* 
ters took the properties as heirs under the 
Hindu Law. 

There )gas a gift of a house in the will to the 
testator’s daughter as stridhanam, and it was 
also provided that, after her, the property 
should be enjoyed by her descendants. 

Held that the gift to her was valid and the 
fact that the gift over was invalid would not 
defeat the estate given to her. « 

Held also that the direction in the will where- 
by 100 persons should be fed annually in^ 
particular month out of the income of certain 
properties was valid. Yavadapaja Mudaliar v. 
Narayanasamf Mudaliap, 27 M L.J. 681. 

KUMARASAJSII SASTRI, J, 


Hindu Law-^iContinued), 

25.— Will - (Cop^cluded), 

(7) 8uit by minor plaintiff for declaration 
that a will of joint family property by bis 
deceased father was void and for possession-^ 
Death of plaintiff — Suit whether abates. Bep 
ABATEMENT, No. 1. 27 M.L.J.*674. 

(8h Joint family — Bequest of self-acquired 
property hf father to sons — Bequbst found 
invalid— Nature of estate taken by sons. Bee 
Hindu Law fJoiNT Family), No. ii, 16 M. 

L. T. 489. 

(9) Will— Provision for maintenance, to wife 
aftpr testator’s death — No deprivation al main- 
tenance by unohastity— Construction of will. 
See HINDU LAW (MAINTENANCE), No. 4, 27 

M. L.J. 305. 4* 

(10) Daughters taking estate of father under 
will from mother whether estopped from claim- 
ing as heirs. See HINDU LAW (PARTITION). 
No. 7, 16 M.L.T. 692. 

(11) Bee WILL, No. 4, 18 G.W.N. 664. 

(12) Will — Construction — Executory devise — 
Time of distribution, death of testator if — Event 
happening after testator’s death, gift ove^to 
take effect on— Principles of interpretation. Beo 
WILL, No. 5, 1€ C.W.N. 844. 

(13) Will— Donee not in existence at testator’s 
death — Rule in Tagore oase— Life estate to 
daughter — Gift over to cousins— Gift takes 
efiect if daughter has no sons in testator’s life- 
time. See Will, No. 9, 16 Bom. L.R. 577. 

26.— Women’s Estate. 

(l) Female Juirs—Life estate — Partition — 
Right of survivorship — Provision precluding 
suck right— Validity --Deed — Use of words ^ 
sarva swatantra Badiyamayum, etc.— ‘ 
Effect— Avoidance of right of survivorship. 

When two female heirs A and B inheriting 
life interests in properties belonging to a male 
propositus divide the #3aid properties, not for 
mere convenience of enjoyment, but under a 
contract containing terms which indicate that 
each of the female heirs intends to give up in 
presenii her life-interest in the properties which 
fell to the share of the other female heir, such 
a complete relinquishment is valid so as to 
prevent the heir (A or B) from claiming those 
properties if she happens to survive her oo-heir 
(B or A) (a), c 

The words ^ sarva sawgtantra Badayamayum* 
and *santhathi prave samayum * used in a docu- 
ment executed by two female heirs indicate that 
one heir intended to give up her life-interest in 
the propert^B dealt with by the document and , 
also the right of Burvivorshi|> in oase the other 
heir happened to predecease her, Bubbammal 
alias Pichu Ammal v. Krishna Aiyar minor 
through hia father* and guardian, G. K. 
Lakshmana Aiyar, 26 M.L J, 479»22 Ind. 
Cas. 399. 

8ADASIVA lYBR and SPENCER, JJ. 

References \—(a) 23 M.L.J. 866 ; 22 M. 622, F. 
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Hindu Law— ‘(Concluded), 

^26* Women ’a Bitate— (ConcZwrfeti). 

(2) Daughter' e estate — Representation of her 
deceased father for general purposes— Right of 
sons to execute decree for possession obtained by 
her, Hahadeo Singh v. Sheo Karan Singh, 
•ll A.L J. 796»*35 A. 481 = 21 Ind. Oas. #64. 
Bee Pinal Part, 1913| CoL 708. 

* 

(3) Wolnan's estate— Sale of portion with 
consent of presumptive reversioner, if passes 
absolute title — Presumption of propriety. Gope> 
Bhwar Mhra v.« Durgamani Baishnabi, 17 
C.W.N. 1062 = 21 Ind, Oaa. 200 = 19 O.L.J. 318. 
See Pyjal Part, 1913, Ool. 708. 

(4) Benares Sohool — Mitakahara Law — 

Sisters jointly inheriting property o! their 
fa^per — Co-widows jointly inheriting property 
from husband— Bight to make partition so as 
to eitinguish rights of survivorship. See 
HINDU LAW (PARTITION), No. 5, 10 N.L.R* 
51. » 

Hinda Temple. 

Ilaiwaniyars — Bight of worship— Right to 
enter temple up to garhhagraham —Burden of 
prQof. Bee RELIGIOUS ENDOWMENTS, No. 2, 
27 M.L.J, 253. 

Hindu Transfers and Bequests Aot. 

See Madras Act I ob" 1914. 

Hiudu Wills Aot. 

See Act XXI oP 1870. 

Hire-purchaip Agreement. 

Hbre purchase agreement — Failure to pay 
instalments — Conditions not fuljillect — No 
agreement for sale — Relief to he given on 
the footing of hire* 

Where the plaintiff had given a sowing ma- 
chine to the defendant under a hiro-purohase 
agreement and the dete/idanr< m^de default in 
paying the iiisi-alments. Hdi, that tho agree- | 
mont did not become an atirflemerit for sale I 
until the oonditions were fu tilled, and that the I 
agreement should be treated as an agreoment 
for hire an(^ relief given on that footing. The 
Singer Manufaoturiog Go , Ltd. y, Gobind, 
son of Krisbin, 7 S.L.R. 103 = 23 Ind. Gas. 
801. 

PRATT, J.C., and Hayward, a.j c. 
Reference : — 6 Bom. L.R. 871, F, 

Holder in due course. 

Whether includes payee of instrunjent payable 
to bearer. Bee ACinil OB^ 1905 (Paper CUR- 
RENCY), No. 1. U.3.R. (1914), 1st Qc., p, 13. 

Holidays. « 

Condition of service to work on holidays 
—Failure to work on holidays — Summary dis- 
missal and forfeiture of wages — Legality. Bee 
Master and servant, No. 50 P.R. I9I4. 


Hundi. 

(1) Shah Jog Hundi— Payment erf forged 
Hundi— Rights of person who makes payment. 
Bee Bill of Exchange, No. i, 16 Bom.L.R. 
434. 

(2) Hundi given in discharge of certain debt 
—Suit on hundi— Subsequent suit on debt due 
— Causes of action whether different. Bee OlV. 
Pro. CODE (1908), No. 241. 12 A.L.J. 969. 

(3) Hundis renewed from time to time— 
Last renewal of hundis on insuffioiently stamps* 
ed paper— Seoondary evidence. Bee EVID- 
ENCE ACT, No. 48, 12 A.L.J. 361. 

(4) Payment of Hundi not as Shah but as 
indorsee for collection of the Hundi — Custom of 
Marwari merchants. See SHAH JOG HUNDI, 
No. 1. 36 Bom. L.R. 972. 

Husband and Wife. 

(1) Wife’s right to live iu tho husband’s 
house — Suit by husband to ejeot wife— Question 
of immorality or uncha^tity of wife does not 
arise. Soe HINDU LAW (MARRIAGE), No. 1, 
12 A.L.J. 1039. 

(2) Nature of property acquired by the Joint 
exertions of husband and wife^Doctrine of 
survivorship whether applies — Devolution of 
wife’s share in the property. See HINDU LAW 

(STRIDHANAM), No. 1, 26 M.L.J. 632. 

■* 

Hyderabad Assigned Districts Courts Lav 
(1889). 

Civil Judge in Berar invested with unlimited 
original jurisdiction under the Hyderabad As- 
signed Districts Courts Law — Not competent to 
hear applications under Guardians and Wards 
Aot — Appointment of guardian by such a Civil 
Judge 7j.lira vires— Minority of, ward not 
extendol to 21 years — Meaning of, ‘Court of 
Justice,’ in the Majority Aot. See ACT VIII 
OF 1890 (GUARDIANS AND WARDS!, No. 2, 10 
N.L.R. 161. 

Hypothecation. 

Letter of Uypothecation -Construction of 
document- Bights under the document— Sim fAe 
mortgage of goods— Equitable charge— S, 16 

(5), Ptovincial Insolvency Act— “ Reputed 
ownership ” — Rights of secured creditors. D. 
Sassoon v. The National Bank of India, 7 
S.L.R. 61 = 21 Ind. Cas. 620. See Final Part, 
1913, Ool. 710, 

Idols. * 

Idol capable of being endowed with property — 
Juridical person— Family idol and idol installed 
in temple for public worship — Distinction be- 
tween gifts in favour of such idols— Effect of con- 
secration of idols — Gift in favour of 'consecrated 
idol with charge on gifted property for m^nte- 
nance of certain persons, validity of — Effect of 
d9nor’B omission as to mutation of names 
in favour of idol— Suit for possession of endowed 
property by heirs of donor— Limitatioo. See 
HINDU Law (BEDIOIOUS KI^DOWUENXS), 
Ho. 1, 21 Ind. Cab. 72. 
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Ignorance of Law, 

WheUier an excuse. See Giv. PRO. GODS 
(1908), No. 373. 15 P L.R. 1914. 

Ilaiwaniyar. 

llaiwaniyar — Sudra caste — Exclusion from 
entry into space between Flag Staff and Garbha- 
graham— Ows. See RELIGIOUS ENDOW- 
MENTS, No. 2, 27 M.LJ. 253. 

Illegitimate Children. 

(1) Gift to miatrew and her sons by unmarried 
person— Illegitimate sons whether meant — Man 
whether father of the illegitimate children. See 
ACT X OF 1865 (Succession). No. 3, 23 ind. 
Cas. 348. 

(2) Rights of. See HINDU LAW (SUCCES- 
SION), No. 5, (1914) M.W.N. 672. 

Immoveable Property, 

Immoveable pro'jpcrty — Kolhu fastened to 
the ground. • 

A Kolhu (i.r., an iron sugar-cane press) 
fastened to the ground is immoveable property. 

Muiai Kurmi v. Sub Karan Kurmi, 23 Ind. 
Gas. 250. « 

RYVBS, J. 

Inam, 

(1) Inam grant made by Piemvfdar — Suit by 
ioamdar to eject tenants^ Burden of proof 
--- Presumption of grant of meiv fit Am— De- 
scription of inam as land —Appeal, second 
—Question Of fact— Evidence Act, 8. 11 — 
Presumption varies according to evidence 
in each case* 

Where a minor or a maj.^t inam is granted 
by a 2 ^windar or 7 a^trdar to a Brahman, the 
presumption is that the grant is only of a 
melvaram {ah 

The description of the grant as one of land, 
and the fact that the inamda^s themselves 
treated the grant as euoh in the several sale- 
deeds executed by them, do not enlarge their 
rights in the land. 

Where an inamdar, claiming under such a 
grant, sues to eject the tenants in occupation 
of the land from 1801, the burden is on him to 
prove his title to eject and he will discharge 
that burden only when he gives proof that the 
tenants were let into the land either by himself 
or by his predecessors in-title. A muchilika 
executed* by a tenant does not, as between the 
landlord and tenant, amount to an admission 
and proof of such letting, and does not estop 
the tenant from asserting a right of occupancy 
in the land (6). 

Presumption and burden of proof vary accord- 
ing to the evidence in each case ; therft is no 
harj and fast rule as to what a presumption 
should be and what it should not bo. ^ 

A question of fact cannot be made the sub- 
ject of second appeal on the assumption that 
every piece of evidence legally admissible raises 
a pceeumptioo or shifts the buedeu of proof. 


I n am— (C?qw tinned) , 

PIngale Ylswanatha Row v. Chinnakolandai 
Nainar, 22 Ind. Cas. 369. 

SADASIVA AIYAR and TYABJI, JJ. 

References 39 Ind, Gas. 440*24 M L. 

J. 288* (1913) M.W.N, 282 = 20 Ind. Gas. 753 
=<i4 M.L J. 656, R. (5) 20 Ind.* Das. 759*2l 
M.L.J. 65G*(1913) M.W.’N. 774, F. 

(2) * Inaintgranted by Government /o a person 
doing service in temple — Right of temple 
authorities to prevent Us alienation — 8er^ 
vant removed from service— Right oj his 
successor to recover the *inam. 

Where an inam is given by the Goveiypment, 
and not by the temple authorities, to a person 
doing service in the temple, the temple trustees 
cannot intervene to prevent the alionatlon of 
the inam, though, no doubt, the GovarnriSant 
might resume it. If the servant who is res- 
ponsible for the alienation were removed from 
office, his successor in office could recover the 
inam (a). But the trustees cannot recover 
possession of the land. Matte Sarayya v. 
Yepparathi Vydynatham, 27 M L.J. 57. 
Miller and Sadasiva Aiyar, j.t, 

Reference : — (a) 14 M.L.J. 134, F. 

(3) Inam granted to Vritikars of templ*for 

reciting I — Inam granted by Zemindar 

and confirmed by Government— Right of 
iempU truUees to resume —Trustees^ power 
to dismiss Vritikars — Minority, sex or 
ignorance of the Vedas whether disqualifica- 
tions for performing service — Service per- 
formed by proxies — Go us on Dharma- 
karatas to prove disqualification. 

An inam was granted by a Zefmindar to cer- 
tain Vritikars for reciting Vedas in a temple 
and it was confirmed by the British Govern- 
ment. The temple never had any right of pro- * 
party in the inam lands Held^ the right of 
resumption would be in the Government and 
not in the temple trustees. 

Whether, in the case of such a grant, the 
trustees would have *a right to dismiss the 
Vritikars cannot be decided on any assumption. 

There is no basis for the asnimotion that a 
minor, a female or a person unlearned in the 
Vedas would lose the right to the service in the 
temple. As services in temples are often per- 
formed by proxies, the %nus would be on the 
Dharmakartas to prove any such disqualifica- 
tion. Tangirala Chiranjivl v. Raja ^aolkya 
Rao, 27 M.L J. 179. 

Bundara Iyer and Benson, jj. 

(4) Service inam — Alienation in favour of a 
relation incap ible of doing service invalid 
— Adverse possession of^right to income, ^ 

Where lauds were given ffs tnam for fanning 
service to be performed by dancing girls in a 
temple and the last hqlder gave the lands to her 
two daughters and the son of a deceased third 
daughter, directing the two daughters to 
perform the fanning ssrvice, held that the 
alienation in favour of the daughter’s son is 
invalid, * 
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loam— (OoniinM 0 <i) . , 

WHere the son is alleged to have enjoyed the 
income of the lands jointly with bis aunts, held 
that the joint possession with the office-holders 
even though it may be regarejed as adverse, 
would not give him a right to a share of the in* 
(X)me of the lands. Yusa Chandrakantam jr. 
Yusa Subbapayuda, (1914) M.W.N. 745»I6 
M.L.T. 347. 

AYIilNG and NAriER, JJ. ^ ' 

(5) Inamdar and lessee— Increase in quii-rent, 
cofi sequent on enfranchis^nmii — Tenant ^ 
whether liable*for increase* 

Where an inam is held by lessees for a fixed 
period fPhd the inamdar gets it enfranchised 
for bis own benefit, his lessees are not liable 
for the consequent increase in the quit-rent. 
Ravipati Ramayya v. Addanki Seshayya, 23 
Ind. Gas. 765. 

Sadasiva Aiyar, j. 

(6) Madms Act VIII of IS&d—Naidu's inam 
of enfranchisement^ ejfect if — Inam title- 
deed does not affect other peoide's interests 
— Burden of proof. 

Nothing contained in any inam title-deed 
shal] be deemed to affect the interest of any 
person other than the inam bolder named in 
whether the deed has been issiied before the 
Madras Act VIII of 1869, or after it. Knfran- 
chisoment docs neither grant nor create a fresh 
title,* but only confirms the existing one freed 
from the obligation of service, The issue of 
the inam title-deed at moat imposes on the 
persona setting up title against the inam bolder 
the burden of proving their title against him. 
Polaki Latchm^na Naidu v Dola Geddaona 
Naidu, 24 Ind. Gas. 377. 

AYLING and OliDFlELD, JJ. 

(7) Land qranUd as Desai inam to vianatf^.r 
of undiviicd famiU^ — Presumption — Mam- 
tainability of sJxif for part%ivm without certi- 
ficate under Pensions Act— Jurisdiction of 
Civil Courts wh(t]ier»oustcd. 

Where lind was granted Desai inam to the 
manager of an undivided Hindu family, he 
must be deemed to have taken the property for 
and on behall of the joint family (a). 

Where there has been a grant of land, and 
the grantees had no ku&iwaram*v\ght in the soil 
prior to the grant to them, the Pensions Act is 
* inapplicaMe, and the pre-requisite of filing a 
certificate under the Pensions Act has no appli- 
cation in oases of partition of the land granted 
as inam among the members of the grantee’s 
family ; and the jurisdiction of the Givil Courts 
is not ousted bv the Pensions Act {b\ Desayi 
aiias Allam Raju Jianjuoadhiah v. Desayi 
alias Allam Raja Yenkatasubbiah, 27 M.L.J. 
618. 

SESHAGIHI aiyar *and KUMARASAMI 
SASTRI, JJ. 

References :—ia) 2^ M. 399, Appl, (6)7 M. 
191 ; 23 M.L.J. 687 ; 36 M. 659 ; 1 B. 523 ; 33 A. 
680, F, ; 12 M. 98, R, 


Inam— {Concluded ) . 

(8) Nottam inam — Enfranchisement r- Pro- 
prietorship of the Zemindar. N. Rama Row v. 
The Secretary of State for lodia in Council, 
(1913) M.W.N. 639 = 21 Ind. Gas. 49. See 
Pinal Part, 1913, Col. 713. 

(9) pre-settlement Inam-^Right to resume— 
Presumption— Services to zemindar — Settlement 
Records — Non-production — Inference, Sri Raja 
Partbaaarathy Appa Row y. The Secretary 
of State for India, (1913) M.W.N. 959 = 14 M. 
L.T.514=26 M.L.J. 39 = 21 Ind. Gas. 871. » 
See Pinal Part, 1913, Col. 714. 

(10) Inam lands — Alienation — Service tenure 
— Incidents — Family custom — Effect, See 
Bombay act li of 1863 (Summary Set- 
TEEMENTS), No. 1, 16 Bom. L.R. 164. 

(11) Grant of inam to manager of joint Hindu 
family — Presumption of acquisition on behalf 
of family. See Ac C XXIII OF 1871 (PENSIONS), 
No. 2. 16 M.L.T. 239. 

(12) Inam granted prior, to Permanent Settle- 
ment — Suit for rent for such land — Maintain- 
able in Civil Court. SeeMAD. ACT I OF 1908 
(ESTATES Land), No. 6. 26 M.L.J, 258. 

(13) Grant of inam village— Presumption as 
to grantee being owner of kuiiwaram at the 
time of grant — Party seeking to oust jurisdic- 
tion of Civil Court must establish his right to 
do so. See ACT I OF 1908 (MADRAS ESTATES 
Land), No. it/, 27 M.L.J. 233. 

(14) Meaning of ‘ estate ’ — Inam of part of 
village, whether 'Estate ’ — Suit for rent — Juris- 
diction of (fivil Courts. See ACT I OP 1908 
(MADRAS Estates Land), No, 12, 23 Ind. 
Cas. 859, 

(15) Inamdar— lainhiWiy to pay ghattuthu- 
mulu ces;ij to Zemindar even after enfranchise- 
ment. See GhaTTUTHUMULU CESS, No. 1, 
(1914) M.W.N, 373. 

(16) Agraharam grant — Grantee whether 
owner of Kudiwaram — Presumption. See 
Grant, No. 8, 16 M.L.T. 596. 

(17) Service grant — Resumption — Grant for 
public or private services. See GRANT, No 7, 
(1914) M.W.N. 936. 

(18) Effoot of enfranchisement. See SHRO- 
TRIAM Grant, No. l, 15 M.L.T. 277. 

loams Act. 

See Madras Act VIII of 1869, 

Income-Tax Act. 

See ACT II OF 1886. * 

Indemnity. 

Indemnity — Contract of indemnity — 
Breach of contract— Suit by third person 
against promisor and promise'^ — Decree 
agtffinst promisee whether binds promisor — 
Co-defendants — Applicability of doctrine of 

^ res judicata — Equitable estoppel. 

The second defendant agreed, while plaintiff 
was a minor, to manage plainti|E’s properties 
and one of the duties he undertook to perform 
was the paymopt of interest due on the debts* 
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Indemnity —fCone^ttded) . 

He di()inot pay the interest on one of the debts 
and in consequence the creditor sued the pre- 
sent plaintifi and the present second defend- 
ant. The present second defendant contended in 
that suit that he had paid up the interest, bat 
failed to adduce evidence to prove bis conten- 
tion. The creditor’s suit was therefore decreed. 
Plaintiff subsequently paid the amount to the 
creditor and brought this suit to recover the 
damages sustained by him in consequence of 
<the present second defendant’s failure to pay. 
The second defendant again pleaded that the 
interest due to the creditor had been discharg- 
ed by him prior to the previous suit. 

Held that, whether the technical doctrine of 
res yucZicafa is applicable or not, there was no 
doubt that the second defendant must be held 
to be estopped from contending that the debt 
was discharged, by reason of the finding in the 
previous suit. < 

Where there is a opntract to indemnify, if a 
decree has been passed against the person en- 
titled to indemnity ; the oorreotness of that 
decree cannot be impeached by the person 
bound to indemnify. The contract of indem- 
nity might no doubt stitiotly be said to require 
that it should be proved that the indemnifier 
acted in violation of his duty, as well as that 
his act caused loss to the party entitled to 
indemnity. But the Courts hav^ held that the 
contract is substantially broken when the Court 
has found, in a suit honestly defended by the 
party entitled to indemnity, that there has 
been a violation of duty by the indemnifier 
which has entitled a third party to the 
damages for which the indemnity has been 
given. It has further been held that, if both the 
indemnifier and the parry entitled to indemnity 
wore parties to the action by the third party, 
as in this case, or if the indemnifier bad notice 
given to him of the suit against the party 
entitled to the indemnity, the judgment would 
be conclusive against the indemnifier even as 
an adjudication by Court. Nallappa Reddi v. 
Yridhachala Keddi. 37 M. 270. 

SUNDARA lYBIt and PHIIiLIPS, JJ. 

References :--21 M. 8; (1873) L.R. 8 Ch. 
App. Cas. 1035 (1058) ; (1894) 1 Ch. 578, R. 

Inherent Powers. 

Bee COURT. 

Injanction. 

(1) MiTinction^ suit jor, if lies against tres- 
passer in possession — Specific* Relief Acf, 
8. 66, ill. (i). 

A plaintiff who is out of possession should 
not be allowed to sue the defendant who is 
alleged to^be in nossession as a trespasser for 
an injunctiap. He ought to sue for cecovery 
of £he land/ Jahar Lai Baoduri y. Nanda 
Lai Chaudharl, 18 C.W.N. 545 » 24 Ind. Cas. 
199. • 

CoxE and Ray, jj. 

' * 

(SI) Injunclion^^Discretionarp or Appeal 
^Appellantf what to prozfe^ 


lo j VLucilon^iConiinued) . 

An order of injunction is a discretionary 
order and it is essential for a party appealing 
against a discretionary order to prove that the 
Court, against whose judgment the appeal is 
preferred, acted in the exercise of its discretion 
y^ongly in not granting the mandatory injunc- 
tion. Umesh Chandra Mukhopadhaya v. 
Nip^ran Chandra Konwar, 19 O.L.J. 305 » 22 
Ind. Cas. ’7«10. ‘ 

Fletcher and Chattbrjee, jj. 

(3) Perpetual injunction - Decree for closing 
a door for ever— New door opened after a 
short time. 

Where a decree purported to grant^a perpe- 
tual injunction to keep a door closed by using 
the words {hamesha ke waste) and the judgment- 
debtor opened another door, held, he trans- 
gressed this direction and the decree-holder 
could execute his decree and was not bound to 
bring a fresh suit. Habib Ullah v. Abdullahi 
12 A.L.J. 347 = 23 }nd. Oas. 247. ♦ 

PIGGOTT, J. 

(4) Injunction — Opening a door in a public 
street of a v Hinge — Incompetency of proprie- 
tors of its soil to oh jext -Special damage — 
Finding on fact without evidence— Sgrond 

. Appeal— S. 40 of the Punjab Courts Act 
XVm o/*i884 as amended by the Punjab 
Acts I and IV of 1912. 

Held, that, according to law, a person c&nnot 
prevent another from opening a door on what 
is for all practical purposes an old public street 
of a village, unless he is able to show some 
special damage to himself even if its soil was 
originally his property. 

V 

Held, also, that a finding of fact is liable to 
be set aside in a second appeal where no evi- 
dence to support it is on the record. Uaiii^ 
Cband y. Bud Ram, 80 P.W.R. 1914 = 179 
r.li.R. 19U«=24 Ind. Cas. 902. 

Johnstone, j. 

(5) Injunction, ma^idatory suit for Dam- 
ages— Bat mce cf convenience. 

W’^here, upon a balunce of convenience, dam- 
ages will be an adequate remedy, relief by way 
of mandatory injunction should not be granted. 

V. R. Ry. Sethurain Madigal Rbw Sahib v. 
Oopal Row Peishwa, 23 Ind. Cas. 785. 

8ankara5i Nair and Bakewell, jj. 

(6) Suit for custody of infants— ^ight to « 
mandatory injunction. See ACT VIII OP 
1890 (GuABDI.^NS AisD WARDS), No. 6, 18 
C.W.N. 1089. 

(7) Stay by injunction — Injunotion order set 
aside — Time whether excluded — S. 15, Limita- 
tion Act. See ACT I 'oP 1908 {MADRAS 
Estates Land, No. 6i, iftr M.L.J. 784. 

(8) Temporary injunction by Munsif— Suit 
transferred to the fife of District Judge after 
injunotion by Munsif— -Breach of injunction 
afier transfer— Jurisdiotioo of District Judge 
to punish for contempt. See GlV. PEO. OODB 
(1903), No. m, 18 C.W.N. 470. 
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I»junotion~(Cor7c2Wec2). * 

(9) Interlocutory injunction — Mandatory 
injunction — Jurisdiction to grant. * See CIV. 
PRO. CODE (1908), No. 427. 16 Bom. L.R. 288. 


(10) Power to order mandatory injunction 



(11) Obstruction to execution of decree—Suit 
to remove* obstruction — Temporary 'injunction 
whether may be granted. See OlV. PRO- 
CODE (1908), No. 426. 16 Bom. L R. 676. 

(12) Alienation jnado ponding temporary in> 
junction is not void. See CiV. PRO. CODE 
(1908), JTo. 340, 263 P.L R. 1914. 

( 18 ) Money detained under a temporary 
injunction — Whether liable to rateable distribu- 
tion. See Civ. Pro. Code (1908). No. 107. 7 
Bur. L.T. 277. 

(14) One co-owner building upon joint pro- 
perty to prejudice of other co-owners — Suit for 
partition — Right to obtain temporary injunction 
See CO-OWNERS, No. 3, 24 Ind. Cas. 313. 

(16) Suit by oo abarer for joint poraeseion and 
injunction — Injunotion when to be granted. 
See Co-Sharers, No. 2, 18 C.W.N. 328. 

(16) Suit for — Under-valuation— Arbitrej-y 
valuation — Court-fee. See COURT PEES, 
No. 1, 19 C.L.J. 16. 

(17) Suit for damages for wrongfully obtaining 
temporary or permanent injunotion— Maintain- 
ability— Limitation. See Damages, No. 3, 
18 C.W.N. 1189. . • 

(18/ Suit for— Duty of plaintiff — Mining lease 
— Surface own^r — Right to support when pro- 
tected by injunction — Injunction when granted 
in case of subsidence. See MINING Lease, 
. No. 1, 20 0 L J. 538. 

(19) Interference with the performance of 
charter parties — Injunction. See SPECIFIC 
RELIEF ACT, No. 37, 16 Bom. L.R. 178. 

Insolvency. • 

(1) Indian Insolvency Act, 8. Provincial 
Insolvency Act, S. ^0— Insolvency — Set off 
— Fraudulent claim'-- Notice of available 
act of bankruptcy committed by debtor — 
English and Indian Law, 

The defendants claimed 8et'/>£f against the 
plaintiffs, purobasers of the estate of the insol- 
vents. ^ 

Held, that the doctrine of set-off is of equit- 
able jurisdiction, and its object is not merely to 
avoid cross actions but to do substantial justice 
and to prevent the great injustice which would 
arise if a person, who is the insolveryi’s creditor 
on one account and 'his debtor on the other, is 
oompelled to pay Id^^annas in the rupee on what 
he owed to the insolvent and to receive less 
than that amount on whaj; the insolvent owed 
him, that this doctrine cannot be extended to 
oover oases where, at the time of inaolvenoy 
one person owes a debt to the insolvent and, 
with full knowledge that the latter has become 
hopelessly involved, buys up a third person’s 


Ittsol vency— . 

claim against the insolvent in order to* relieve 
himself of the liability of having to pay his just 
debt. 

Held, also that the transaction relied upon 
by the defendants being a bogus one. the set- 
oh claimed could not be allowed. The English 
Law on tbe subject discussed. Seth Radha 
Kishen v. The Firm of Ganga Ram Radha 
Kishen. 95 P.UR. 1914 = 63 P.R. 1914 = 118 
= P.W.R- 1914 = 23 Ind. Gas. 927. > 

♦RaTTIGAN and BEADON, JJ. 

References Revised Reports, p. 119; 26 
Ch. D. 587, R. 

(2) Insolvency — Limitation— Claim of Official 
Assignee— Insolvent' s after-acquired pro- 
perty — Possession of iy solvent for more than 
12 years— Official Assignee's claim not 
barred. 

An insolvent, who b|>s obtained merely a 
personal discharge, can make subsequent acqui- 
sitions only as the agent of the Official Assignee. 
A claim, therefore, by the Ofifici il Assignee to 
such after-acquisitions, even after twelve years’ 
possession by the insolvett, is not barred by 
limitation. The posses<«ion of the insolvent in 
such a case is not adveri-'o against the Official 
Assignee. Official Assignee v. Moorll Doss, 

22 Ind. Cas. 171. 

WALLIS. J. 

References 28 M. 168 ; (1907) 1 K.B. 149 ; 
76 L.J.K.B. 134 ; 95 L T. 887 ; U Manson 6 ; 

23 T.L.R. 99, F,\ 5Q.B.965; 2 D & L. 49; 13 
L.J.Q.B. 209; 8 Jur. 812 ; 114 Eng. H..p. 1512, 
H.; 8 C. 556 (559) ; 12 C.L.R. 253. Diss. 

(3) Insolvency proceedings — Partnership — 
Factors determining whether person is mere 
creditor or partner — Madras Insolvency 
Rules, r. 47. 

In determining whether a person (against 
whom an application to be declared an insol- 
vent was made along with other parties of a 
firm), is a mere creditor of or a partner in, a 
firm, the facts that he bad no ledger page in tbe 
firm’s book, that he drew no interest on tbe 
sums deposited by him, that he was not includ- 
ed in the schedule of unsecured creditors filed 
along with the petition for insolvency, and that 
he was described also as an yejaman, are clearly 
indicative of his position as a partner. T. Abdul 
Rahiroan Sahib v. The Official i^SBignee, 
Madras, 22 Ind. Gas. 14. 

WHITE, C.J., and OLDFIELD, J. 

(4) Attachment, effect of—Insolven'^y of judg- 
ment-debtor after attachment — Effect- 
Official Assignee if takes subjects to attach- 
ment -Official Assignee hew ^ be bound by 
execution proceedings — Substiiution* of 
Official Assignee for judgment-debtor, if 

• necessary —Civ, Pro, Code (1882), Ss. 32, 
372, tf apply — Summoy>s on substituted 
party to appear, necessity *of—Civ. Pro, 
Code (1882), 5. UQ— Notice of proceedings, 
necessity of, to bind Official Assginee — Sta^ 
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laiolvettoy— (continued), 

of ^execution proceedings when judgment- 
debtor declared insolvent — Insolvent- 
debtor* s (India) Act 11 and 12 Victt, C* 21, 
S, 49 — Sale without serving not ce, effect of 
— Irregularity, 

Attaohment in esecution of a money ^decree 
followed by an order for sale does not oonfer 
on the judgment- creditor any charge on the 
land (a). 

’ An attachment prevents and avoids any 
private alienation, but does not invaiidah:) an 
alienation by operation of law such as is effect- 
ed by a vesting order under the Insolvent 
Debtors [India) Act of 1848, and an order for 
sale, tnougb it binds tbe parties does not 
oonfer title. 

Where, after an order for sale made at tbe 
instance of an attacbing-creditor, an order vest- 
ing the property to be sold in tbe Official 
Assignee was made qn 8tb September 1901, 
and on the 12th September 1904, tbe Judge 
stayed the sale until further orders, and the 
attaohing-creditor then applied for and obtained 
an order for tbe issue and service on the Otricial 
Assignee of a notice calling upon him to show 
cause why be should not be substituted in the 
suit for the judgment-debtors ; and tbe Official 
Assignee though duly served took no notice of 
it, and when tbe time fixed by^ the notice to 
show cause expired, the attaohing-creditor 
applied for and obtained an order not only 
substituting tbe Official Assignee as a party in 
the place of the judgment-debtors but directing 
the sale to proceed, and the sale took place and 
the purchaser obtained the usual certificate 
which referred to the right, title and interest 
of the judgment debtors as tbe property sold. 

Held, that the sale was altogether irregular 
and inoperative. 

That tbe execution could not proceed until 
the Official Assignee had been properly brought 
before the Court by taking out and serving on 
him a notice under S. 249 of the Civ. Pro. 
Code of 1882. 

That the notice served was not a proper 
notice under S. 248' 

That, taking the notice to be a proper notice 
preliminary to adding the Official Assignee as 
a party under S. 32 of Code, in order to bind 
tbe party added, it was necessary, after be had 
been added, to serve him with a summons to 
appear tfhd answer. 

That no such proceeding having been taken 
under either S. 32 or under S. 372 of tbe Code, 
the Official Assignee (who did not appear to 
have been aware of the order for sale) was not 
bound by the sale. 

Queere. — Whether these sections we/e appli- 
cable after the final decree (&). 

Held^ that tbe judgment-debtors had at the 
time of the sale no right, title or interest which 
could be sold to or vest in a purchaser. 

If the judgment-debt was included in the 
schedule filed by the insolvents under the Act 


Insolnency*-- (Continued), 

of 1848, the executing Court was bound to stay 
the sale under S. 49 of the Act. 

27 LA. 216=y 25 Bom, 337, did not apply to 
this case as no notice was served under 8. 248 
offtbe Civ. Pro. Code and tbe purchaser (the 
attaohing-creditor himself) had full notice of 
and jvas responsible for the irregularities of 
the procedUfe adopted (o). Ragunath Das v. 
Sunder Das Khetri, 18 O.W.N. 1058 » 27 M. 
L.J. 160-11914) M.W.N* 747«24 Ind. Cas. 304 
= 16 M.L.T. 353 = 16 Bom. L.R. 814 = 20 G.L. J. 
656 = 13 A. L.J. 164 (P,C.). 

Loud Moulton, Loud Park^j, Sir^j 
John Edge and Mu, amber ali/ 

References :—{a) 1 N.W.P.H.C, Rep. 172, R. 
(b) 10 A. 97. R. (c) 20 C. 370, R. 

(5) Debt due by insolvent to a creditor Suit 
by a third person against creditor — Decree 
against creditor and debt due f^om insol- 
vent purchased •in Court auction — Rights 
of purchaser, 

A person claiming to have acquired tbe debt 
due by the insolvent to a creditor by purchase 
at a Court auction in a suit io which the insol- 
vent’s creditor was the judgment-debtor,*' is 
entitled to an OK'dor from the Court giving leave 
to the Receiver to substitute his name in the 
schedule of the creditors* names in respect of 
the debt due to the creditor in substitution* for 
tbe creditor’s name. Cbathapuram Gramam 
Yaidyanatha Iyer v. Ramaswami Iyer, 
Receiver of the Ry. R. M. Goropany, 15 M.L. 
T. 85 = 23 Ind. Cas. 815. 

Wallis and sadasiva lYfsu, ,7,t. 

Reference : — (1899) 2 Q.B. 50, R. 

(6) Freside7icy Towns Insolvency Act and , 

Provincial Insolvency Act — Jurisdiction conifer- 
red by th<i two Acts distinct — Insolvency petition 
pending before the Insolvency Court at Madras 
— Transfer to a Mo/ussil District Court-- Lega- 
lity— Jut Miction of District Couri—'S. 24, 
Gtv, Pro. Code, 1908. Sreenivasa Iyengar v. 
The Official Assignee of Madras, 14 M.L.T. 
184 = 25 M.LJ. 299 = (1913) M.W.N. 1004«21 
Ind. Ca8.77 = (19l4) M.W.N. 45. See Final 
Part, 1913, Col. 719. • 

(7) Allegations in insolvency petition as io 
assets and liabilities ’--Duty of Court to accept 
them, Koppuravvari Subbarayudu y. The 
Guntur Cotton, Jute and Paper Mills Com- 
pany, Limited, Guntur, 14 M.L.T. 587 = 
(1914) M.W.N. 153 = 22 Ind. Oaa. 276. See 
Final Part, 1913, Col. 719. 

(8) Fraudulent decree against insolvent — 
Whether Jliit for declaration that decree is 
fraudulent maintainable. 48eo ACT III OF 1907 
(Provincial INSOLVENCY), No. 22, 12 A.L.J. 
925. 

(8-d) Properties standing in name of persons 
other than the insolvent — Notice of motion for 
delivery of those properties to Official Assignee 
— -Jurisdictioa. See ACT 111 OP 1909 (PRESY. 
Towns Insolvency), No. i, 27 M.LJ. 66. 
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InsolYency— (Oonc^wdgd). ~ 

(9) * Adjudication — Creditor of insolvent if 
can enforce claim without leave of Court. See 
OlV. Pro. OOIJB (1908), No. 338, 23 Ind. Cas. 
765. 

(10) Suit instituted by insolvent after adju- 
dication of infv:)lv6noy— Receiver whether c*n 
continue such suit. .. See CiV. PRO. CODE 
(1908), No. 376, 23 Ind. Cas. 313. 

(11) Judgment-debtor declared insolvent — 
Appeal by decree-holder against adjudication 
order whether amounts to a step-in-aid of execu- 
tion, See Ltmit^ION act (1908). No. 159, 
16 Bom. L.B. 612. 

IlnBolvetioy Act, 1848 (11 and 12 Viet., C. 21). 

S. 49. See INSOLVENCY, No. 4, 18 C.W.N. 
1058; 

Instalments. 

(1) Instalment decree — Appeal — Court-fee 
howto be • calculated. See CiV. PRO. CODE 
(1908), No. 40, 226 P-E.R^ 1914. 

(2) Consent decree— Payment by instalments 
— Penalty clause on failure to pay — Penalty 
whether can be relieved against. See CONSENT 
Decree. No. l, 16 Bom.L.R. 6G8. 

(3) Instalment bond — Waiver — Right of cre- 
ditor to sue for whole amount ot for any instal- 
ment on default — Limitation. See LIMITATION 
ACT (1908), No. 94, 23 Ind, Cas. 830. 

(4) Instalment bond — Option to creditor to 
allow time in case of default — Waiver — Failure 
to sue — Sufficiency to prove waiver. Sea LIMI- 
TATION ACT (1903), No, 96. 8 S.L.R. 63. 

(5) Pro-note payable by instalments— Calcula- 
tion of limitation for each instalment — Willing- 
ness to pay barred instalments in prior suit — 
Subsequent suit for unpaid instalments — Wbe- 

* ther defendant estopped from pleading limita- 
tion. See Limitation Act (190S), No. 4, 24 
Ind. Cas. 507. 

(6) Acceptance of overdue instalment whether 
amounts to waiver. Sqe Waiver, No. 1, 23 
Ind. Cas. 391. 

InBorance. 

(1) Insurawe—Contract — Good faith — Dis- 
closure hf material facts likely to influence 
insurer in fixing •premium — Information 
that stock to be insured would be set on fire 
by incendiary — Non-disclosure of informa- 

* tioff to insurer — Liability of insurer, dis- 
charge of — Obligation to disdose-^Thi'^ig 
already known to person to whom disclosure 
to be made^Wrong declaration-- Court can 
allow a further declaration. 

Inasmuch as insurance con tracts are based 
upon the utmost good faith, every circumstance 
which would influence or is likely to influence 
the judgment of a prudent insurer in fixing the 
premium or would deterftiine whether he will 
take the risk or not, must be disclosed. 

Therefore, in a fire insurance, there is a duty 
to disclose to the insurer all facts which appear 
upon there being a possibility of* a fire greater 

4 $ 


loBurance— (CoMcZwcZad). » 

than usual and which consequently may indi- 
cate a motive of the assured in effecting the 
insurance. 

Where the assured had the information, at 
the time of making an application for a policy 
of fire insurance in respect of certain promises 
in which jute was stocked and baled, that the 
stock would be set on fire by an incendiary, 
and they insured their premises in consequence 
of the information, a duty was cast upon them.^ 
to inform the insurers of the reason which led 
theRi to ask for an insurance. The non-dis- 
closure of the information discharges the liabi- 
lity of the insurers. 

There is no obligation on any one to disclose 
things to another person which *ftre already 
known to that person or which were within the 
power of that person to know. 

A Court can in its discretion’ allow a party, 
who has made a wrong declaration, to put in a 
further declaration anc! thus put the matter 
right. Imperial Pressing Company v. British 
Grown Assurance Corporation, Limited, 21 
Ind. Cas. 836 = 41 C. 581. 

CHAUDBURI, J. 

(2) Insurance —Policy for the benefit of wife 
or ivife and children or any of them — Trust %n 
favo 2 ir of beneficiaries— Bight to enforce claim — 
Whether exists in bene ficinty— Act 111 of 1874 
{Married Women's Ptoperty), S. 6 — Applicabi- 
lity to Hindus— 8s, 2, 4, 5, 7, 8, 9 of the Act — 
Gift by way of advancement. Pokkuniiri 
Balamba v. Kakaraparti Krishnayya, 25 M. 
L.J. 65 = (1913) M.W.N. 697 = 14 M.L.T. 363 = 
20 Ind. Oaa. 934 = 37 M, 483 (F.B). Sec Pinal 
Part, 1913, Col. 724. 

(3) Insurance policy —Life policy effected by a 
Hindu for the benefit of wife and children — 
Policy if can bo availed of by assured’s creditor, 
See ACT III OP 1874 (MARRIED WOMEN’S 
Property), No. i, 20 C.L.J. 44. 

Interest. 

(1) Interest — Arrears of rent — Absence of 
contract to contrary— General law as to 
interest — Bengal Tenancy Act (VIII of 
1835), 8s. 67, t^^—Mokarari lease. 

In the absence of any express or implied con- 
tract to the contrary, a landlord is entitled to 
the benefit of the general law with regard to 
the payment of interest on arrear.% of rent ; 
that is to say, he is entitled to the benefit of 
Ss, 67 and 68 of the Bengal Tenancy Act. 

S. 67 is applicable to mokarati leases when 
there is no contract to the contrary. Ajeb 
Bharthi v. Ram Narain Singh, 23 Ind. Cas. 
108, . 

teunon, j. 

• Jleference: -29 0. 674 =-5 C.W.N. 438, B. 

(2) Document providing for compound interest 
only for a specified per iod-^P arty entitled 
only to simple interest after that period — 
Presumption— Construction of document. 
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Interest— (Coffc^inwed). 

White a person owing moroy must be deemed 
to have borrowed it on the understanding that 
he would pay some oompensation for its use 
either as simple interest or damages, there is 
no presumption that he agrees to pay compound 
interest, as that is not an ordinary incident of 
the borrowing. 

Where the provision for compound interest in 
a document relates only to the period during 
which the principal remains unpaid, that is, a 
* specified period from the date of t.he document 
providing for its payment, and after tbatdate 
there is no provision in the dooument for the 
payment of any interest, the promisee is not 
entitled to compound interest after the expiry 
of the Bj^ecified period, but only to simple 
interest upon the amount of principal and 
interest due on that date. Thathothathil 
Pokker v. Ramaohandra Sheooy, 16 M.L.T. 
478. 

Wallis, ofpg. c.j. and Seshagibi 
Iyer, j. ' 

Beference : — 17 A. 611, F* 

(.3) Interest at enhanced rate of one rupee 
per cent, per mensem whether penal. See ACT 
I OF 1869 (OUDH Estates), No. l, 22 Ind. 
Oas- 129. 

(4) Plaintifi not suing on mortgage lor a long 
time — Presumption as to passing, of considera- 
tion or payment of interest. See AMENDMENT, 
No. 4, 12 A.L.J. 686. 

(5) Mortgage — Discretion of Court to reduce 
interest. See CiV. PRO. CODE (1908), No. 407. 
12 A.L.J, 283. 

(6) Award of interest — Admittedly illegal — 
Disallowing interest by order on application 
under S. 152, Civ. Pro. Code— Illegality — 
Revision. See Oiv.Pro. CODE (1908), No. 196, 
7 S.L.R. 186. 

(7) Provision for interest when penal. See 
Contract Act, No. 73. (1914) M.W.N. 154. 

(8) Delay caused by plaintifi in deciding case 
— Discretion not to award interest. See 
Debtor and creditor, No, 2, 98 P.W.R. 
1914. 

(9) Compound interest — Not at enhanced rate 
—No penalty. See EVIDENCE ACT, No, 24, 82 
P.R. 1014. 

(10) Bale in execution — Application to set 
aside sale by another bidder— Stay of proceeding 
— Sale eventually confirmed — Right of decree- 
holder interest from date of sale to date of 
confirmation. See EXECUTION SALE, No. 2, 
19 C.L.J. 358. 

(11) Interest at 15 per cent, per annum — 
Whether reasonable. See HINDU LAW (ALIE- 
NATION), No. 9, 215 P L.R. 1914. 

(j^) Compound interest at 18 per ceiR. with 
monthly rests— Whether penal. See HINDU 
LAW (Joint FAMILY), No. ll, 16 M.L.T. 4p9. 

(18) Limitation Act (1908), S. 20— Fruits of 
land allowed to be taken in lieu of interest— 
Effect— Saving of limitation. See LIMITATION 
ACT (1908), No, 101, 7 L.B.R. 138. 


Interest —COoneiuded) , 

(14) Mortgaged property purchased by 'prior 

mortgagee in execution of his mortgage decree 
—Right of such mortgagee to interest on his 
money after obtaining possession as purchaser. 
See Mortgage (General), No. 6, 2i Ind, 
0^. 693. , t 

(15) Invalid foreclosure proceedings— Inter- 
est Allowable for what period — Right to post 
diem interest. See MORTGAGE (^ CONDI- 
TIONAL SALE), No. 1, 67 P.R. 1914. 

(16) Mortgage by conditional sale— Foreclo- 
sure — Right to post diem interest. See MORT- 
GAGE (BY Conditional Sale), No. 3. 23 
Ind. Cas. 871. 

(17) Post diem interest for what period 
recoverable. See MORTGAGE (PORBCLOSURB), 
No. 1, 116 P.L.R. 1914. 

(18) Agreement to pay interest when may be 
interfered with by Courts. See MORTGAGE 
(Redemption), No. 8, 73 P.L.R. 1^914. 

(19) Interest at 1.^^ per cent, per mensem on 
part only of mortgage money, whether in- 
equitable or onerous. See MORTGAGE (RE- 
DEMPTION). No. 15, 219 P.L.R. 1914. 

(20) Higher rate of interest till certain date 
— Lower rate on punctual payment — Not a 
penalty. See PRINCIPAL AND AGENT, No. 1, 
22 Ind. Cas. 597. 

(21) Promissory note silent about interest — 
Oral agreement as to interest if provable — 
Defendant admitting lower rate of.interost than 
that claimed by plaintiff— Efiec’t. See PRO- 
MISSORY NOTE, No. 7. 18 G.W.N. 1260. 

(22) Stipulations as to — Enforceability. See 
SONTHAL PakgaNAS. No. 1, \8 C.W.N. 994. 

Interlocutory Order. 

(1) Leave to appeal. See APPEAL TO PRIVY • 
COUNCIL, No. 1, (1914) M.W.N. 170. 

(2) Whether revision lies against an. See CiV. 
PRO. CODE (1908), No. 180, 23 Ind. Oas. 664. 

(3) High Court when will interfere in revi- 
sion. See CIV. Pro.' CODE (1908), No. 197, 
20C.L.J. 426. 

Interpleader Suit. 

(1) Interpleader suit as to who cs entitled to 
water cesg, whether suit for ascertainment of 
rent. Bee ACT } OF 1900 (MADRaS ESTATES 
Land), No. 61, 27 M.L.J. 734. 

Interrogatoriei. ^ 

Right to administer interrogatories. See 
CiV. PRO. CODE (1908), No. 294, 41 C. 6. 

Inventions and Designs Act. 

See AcOfcV OF 1888. ^ 

Irrigation Cess Act (Madras). 

See Madras act VII of 1865. 

Issues. * 

(1) Issue not raised if can be decided on 
evidehce on other issues. See ACT VIIl OF 1890 
(Guardians and Wards). No. 6, 18 G.W.N. 
1089. ‘ 
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iBBaes— (ConcZt/cJ^d). 

(2V Suifc for redeoapwon — Plaintiff’s failure 
to prove jnortgapjQ — Plaintiff’s possession 
through mortgagees proved — Decree in plaint- 
iff’s favour — Issue remitted by High Court — 
New case. See ADVERSE POSSESSION, No. 18, 
12A.L.J. 1233. 

(3) Trial of Issues — Issues of law when tcPbe 
tried — Application for trial of issues without 
evidence long after the settlementj^f isshes — 
Trial of case piecemeal — Effect— Interlocutory 
order— Revision. See CiV. PRO. CODE (1908), 
No. 197, 20 O.L. J. 426. 

(4) Trial of issues in bar— Issues relating to 
reliefs ^aimed undecided — Effect — Preliminary 
decree— Appeal. See OlV. PRO. CODE (1908), 
No. 14, 20 C.L.J. 476. 

(5) Pleadings raising issue with sufficient 
clearness— Whether issue should be in a parti- 
cular form. See FRAUDULENT TRANSFERS, 
No. 1. (1914) M.W,N. 695. 

(6) Amendment of issueo after trial on issues 
originally framed is completed— Omission to 
frame speoiffc issue when issues already framed 
are sufficiently wide — Effect. See HINDU 
LAW (RELIGIOUS ENDOWMENTS), No. 1, 24 
Inr^ Cas. 72. 

Jaghir. ^ ' 

Suit for recovering jaghir income wrongfully 
realized by defendant from third persons — 
Limitation. See LIMITATION ACT (1908), 
No. 91, 46 PiW.R. 1914. 

Jalkar. 

(1) Jalkar. Meaning of — Right to snare 
loater-fowl, if included in jalkar. 

As a matter of law, the jalkar does not 
include a right to snare water-fowl. G. M. 
Anderson v. Dr. James Henry George Hill, 
22 Ind. Cas. 844, 

GOXE and OHATTERJEE, JJ. 

References C. 504 = 24 LA. 33 = 10. 

W. N. 249. R. • 

(2) Jalkar-rights — Tidal navigable river, 

grant of exclusive fishery in-- Shifting of 
river from its bed-^Qrantee’s right if con- 
fined ih water on soil of river at date of 
grant —Right to “ follow the river ''—Eng- 
lish Law of waters, deviaUon from^ if justi- 
fied by special circumstances of Lower Ben- 
gal — English common law when to he 
adopt^:d— Right to the soil, if affected— 
Fishery, right of, in over flooded jheel— 
River's encroachment, if must be gradual to 
permit extension of fishery rights— Govern^ 
ment grant of exclusive fishery-g-Proof token 
original grant^not forthcoming, by second- 
ary evidence and evidence of user— Foreign 
Law, extension to India, to be permitted 
under what safeguat ds — RwZe of law affect- 
ing property rights established by Courts in 
Bengal, if should be upset in the absence 
of proof that rule unjust or flagrantly 
inexpedient > 


J alkar— ( Con/ini^d) • 

The Indian Courts have in many respects 
followed the English law of waters, B\it they 
have never gone to the point of holding that 
the exolusive right of ffshing in tidal navigable 
waters granted by Government to private 
owners is so indissolubly bound up with its 
ownership of the soil subjacent to those waters, 
that, no matter how the waters may subsequent- 
ly change their course while still remaining 
part of the same river system within the up- 
stream and down-stream limits of the grant, 
the enjoyment of the right so granted oannoJ 
extc^nd beyond the limits of the Government’s 
ownership of the soil lying perpendicularly 
underneath them. 

It must now be taken as decided in Bengal 
that the grantee in such a case can « follow the 
shifting river for the enjoyment of the exclusive 
right of fishery so long as the waters form part 
of the river system within the up-stream and 
down-stream limits of his grant — the right be- 
ing made to depend on the identity of the river 
in which it is enjoyed, a'hd not being confined 
to such waters of the river only as are super- 
imposed on the very land once owned by the 
grantor of the right- 

Even enclosed j heels belonging to riparian 
owners on becoming covered by the shifting 
river become subject to the grantee’s jalkar 
right, ^ 

Held that this deviation from the English 
law is justified by the special oiroumstanoes of 
Lower Bengal. 

In proposing to apply the juristic rules of a 
distant time or country to the conditions of a 
particular place at the present day, regard 
must be had to the physical social and histori- 
cal conditions to which that rule is to be 
adapted. 

The Judicial Committee would in any case 
bo slow to disturb dooisions by which tales 
have been established for Bengal governing 
extensive and important rights such as rights 
of jalkar, and unless they could be shown to be 
manifestly unjust or flagrantly inexpedient 
they would not supersede them. ^ 

The rule which in the United Kingdom con- 
nects the subject’s right to an exclusive fishery 
in tidal navigable waters with the limits of the 
Crown’s ownership of the subjacent soil is itself 
the result of conditions partly historical and 
partly geographical which have no counterpart 
in Lower Bengal. » 

English tenures and Bengal Zemindari 
rights unduly assimilated at one time, have 
never fully corresponded to one another. Above 
all. the difference, indeed the contrast, of 
physical conditions is capital, la .England the 
bed ok a stream is for the most part unchanging 
daring generations, and alters, if it Alters 
at all, gradually and by slow processes. In 
the deltaic area of Lower Bengal change is 
almost normal in the river systems and changes 
occur rarely by slow degrees, »and often with 
an almost oataclysmal suddenness, 
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J alkar— (Cowc|id 0 (i) . 

Jalkar rights in navigable waters in Lower 
Bengal lettled with a grantee under a Revenue 
Settlement by the Government are derived 
from the Crown — the freehold of the bed of 
navigalio rivers being deemed to be in the 
Crown. 

Indian decisions on jalkar have followed 
English analogy closely in holding that, when 
the bed of a river thus forms part of the public 
domain, the public at large is prima facie en- 
([itled to hsh, and also that a sudden invasion 
of a private owner's land by the waters of a 
navigable river does not divest the propert/ in 
the soil, though the iiooded landowner must, 
if the water in the new course be in fact navi- 
gable (that is capable of being traversed by a 
boat at all seasons), submit to have his land 
traversed by the public in the course of naviga- 
tion and cannot in right of his ownership erect 
works on his flooded soil to the obstruction of 
the navigation. ’ 

The right of the ojvner of the fishery to 
“ follow the river ” ought not to be limited to 
cases where the river’s encroachments are gra- 
dual as in the case of alluvial accretions to 
land, the analogy not being in pari materia. 

The evidence of a Government grant of an 
exclusive fishery iu navigable waters ought to 
be conclusive aud clear. 

In the case of grants of more than a century 
old, as the original grants are in practice but 
rarely forthcoming, resort must be had to se- 
condary evidence of them or to the inference of 
a legal origin to be drawn from long user. Raja 
Sriuath Roy y. Dinabandhu Sen, 18 C.W.N. 
1217 = (19U)M.W.N. 654-12 A.L.J. 3193 = 
20 G.L.J. 385 = 16 M.L T. 319 = 27 M L.J. 419 
= 16 Bom. L.R. 901 (P.C ). 

Lord Moulton, Lord Sumner, Lord 
Parmoor, Sir John Edge, and 
Mr. ameer ali. 

Reference: -—il G. 434, Appr. 

Joint Contractors. 

Joint contractiors —Dismissal of suit in de- 
fault — Rule in King v. Haare — Applicability. 
See ClV. PrOi GODE (1908), No. 276, 10 N. 
L.R. 39. 

Joint Promisees. 

(1) Payment to one of several joint promisees 
— Whether valid discharge. See CONTRACT 
Act. No. 38, 23 Ind. Gas. 8. 

(2) Mortgage debt — Payment of whole to one 
of two joint mortgagees despite notice to the 
contrary from other— Mortgagor compelled to 
pay to other mortgagees — Mortgagee not bound 
to refund to mortgagor. See MORTGAGE 
(GENER-^Ii), No. 39, 24 Ind, Gas. 88. 

Joint Promisors. « 

(1) 'Suit by creditor against joint promisors 
— Decree against one joint promisor — Another 
joint promisor exonerated on the ground th^t 
suit barred against him — Payment by former — 
Right to seek eontribution from latter. See 
Contract act, No. 41, 16 M.L.T, 569. 


Joint Promisors— (Conc2uded). 

(2) Landlord and tenant — Joint tenants— 
Joint and several liability of tenants — Suit 
against one tenant to pay the whole rent — 
Power to order other tenant to 'be added as a 
co-defendant — Whereabouts of other oo-defend- 
ant not known— Discretion of Court — O. I, 
r. eo, Civ. Pro. Code, See CONTRACT ACT,* 
No. 40, 107 P.R. 1914. - 

Joint* Tenaney. ^ 

Creation of. See CUSTOMS (PUNJAB - 
GIPT), No, 4, 89 P.R. 1914. 

Judgment. ^ 

(1) Appealable cases — Lower Court to pro- 
nounce opinion on all issues. See ^*rEAL* 
(General), No. 12, 24 Ind. Cas. 87. 

(2) Judgment— Meaning not clear — High 
Court whether may set it aside in second 
appeal. See APPEAL (SECOND APPEAL), 
No. 6. 19 C.L.J. 545. 

(3) Foreign judgment — Defendant’s failure 
to answer interrogatbries — Defence struck out 
— Judgment for plaintiff— Judgment whether 
given on the merits — Right to sue on the 
foreign judgment — Cause of action. See ClV. 
Pro. Code (1908), No. 47, 27 M.L.J. 670. 

(4) Copyright in reports and selection# of 
ju(?gmQQts, Sef COPYRIGHT, No. 1, 18 C.W. 
N. 1078. 

Judicial Decision. , 

(1) Judicial decision — Conjecture, Nilmad- 
hub Mahta v. Raj Kishore Das, 18 C.L.J. 
,220=21 lud. Cas. 413. See .Final Part, 1913, 
Col. 731. 

Judicial Proceedings. r 

(1) Proceedings in execution of decree 
whether—. See EXECUTION OF DECREE, 
No. 16, 17 O.C. 309. 

(2; Enquiry by Registrar of the Presidency 
Small Gauso (^^ourfc as to proper service of sum- 
mons, if judicial proceedings — Sanction to pro- 
secute for false personation in service of sum- 
mons. See SANCTION TO PROSECUTE, No. 7, 
18 G.W.N. 1323. 

Jurisdiction. 

1. — General. 

2. — OF Civil Courts. 

3. — OF Civil or Revenue Courts. 

4. — Op High Court. 

5. — Of Revenue Courts. 

6. — Of Small CaXtsb Courts. 

1.— General. 

(1) Decre^ - Execution — Jurisdiction of the 
Court passing a decre^— Decree against a 
non-resident foreigner— ^Voluntary suhmis’ 
Sion to jurisdiction — Baroda Court decree* 
Iq a suit against a non-resident foreigner in 
a Baroda Court, the defendant contended (1) 
that the plaiutifi had no right to eue ; (2) that 
the suit was defective for want of parties ; (3) 
that the Court* had no jurisdiction to hear the 
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Jurisdiction— (OontinuM). 

« 

— — i.—Goneral— (Con^inttfid), 

suit for the money dealings relied on took place 
outside the jurisdiction of the Court ; (4) that 
the suit did not lie as the defu'adant did not 
reside and had no property in the Baroda 
territory. Botl^ parties adduced evidenoe. Tj|e 
Court negatived the .defendant’s contentions 
and decreed the suit. In execution proceedings 
vyrhich V7ero transferred to the Briti^ Court, it 
was held that the Baroda Court had no jurisdic- 
tion to pass the decree and dismissed the 
darkhast. The plaintiff having appealed : — 

Heldt reversing the decree, that the case 
was cletvly one of voluntary submission to the 
jurisdiction, the defendant taking his chance of 
getting a decree in his favour. Harohand 
Panaji v. Gulabchand Kaoji, 16 Bom. L.R. 
620 = 39 B. 34. 

Scott, c.j. and shah, j. 

(2) Suit dried by one Court— -Venue trans- 
ferred to another Court after decree— 'Forum 
of appeal. 

The contract which gave rise to the litiga- 
tion in this case was made at Kadiri which was 
at the time of the suit within the jurisdiction 
of tlio Madauapalle District Munsit!. T^e 
Munsift passod a decree on tbft 30th March 
1911. The scheme for redistribution of dis- 
tricts came into force on 1st April 1911, by 
which Kadiri was added to the jurisdiction of 
the District JMunsiff of Penukonda. From 
Madanapalle appeals lie to the District Judge 
of Cuddapah ; from'Peiiukoada to the District 
Judge of Boliary. 

iUeZcZ that, iif matters of procedure, uniform- 
ity is of the ossonco of the administration of 
justice, and as it has been hold already that in 
•regard to applications for execution the Court 
which decided the suit ceases to have juisdic- 
tion by the transfer of territory, the appeal in 
this case lies to the Dif^trict Judge of Boliary, 
as Kadiri is part of the Boliary DLstrict, M, 
Subbayya y. M. Racha;^a, 37 M. 477. 
SESHAGIRI AIYAU, J. 

References:— 26 M.L.J- 189 ; (1910) M.W.N. 
477 ; 28 A. 93 ; 34 C. 6m, R. 

o 

(3) Wrong valuation put upon plaint— Court 
competent to tty suit 'as vaine^ by plaintiff — 
Suit beyond jurisdiction according to correct 

* valuatioi^—* Trial of suit after extension of 
Court’s pecuniary jurisdiction. See ACT YII 
OP 1887 (SUITS VALUATION), No. 8, 2L lad. 
Oaa. 52. 

(4) Jurisdiction of District Court and of the 
High Court in respejt of infants— Bimitalions 
as to — * Infants ordinarily resident within 
jurisdiction,’ meaning of — Person within juris- 
diction of Indian High Court if may be ordered 
to take possession of iublYits residing in Eng- 
land — Conflict of jurisdiction between Indian 
and English Court. See ACT VITI OP 1890 
(Guardians and Wards), No. 5, 18 O.W.N. 
1089. 


Jurisdictioa— {Continued), 

1 . — QenevB,!— {Continued ) . 

(5) Jurisdiction to determine that Court has 
no jurisdiction. See ACT VIII OF 1890 
(Guardians and Wards), No. 33, 20 C.L.J. 
213. 

(6) Munsiff not invested with Small Cause 
Court jurisdiction trying a case as such Court 
— Effect — Revision. See ACT IX OP 1887 
(Provl. S-C. Courts), No. 6, 12 A.L.J. 109. 

(7) Order returning plaint for presentation to, 
proper Court — Appellate Court setting aside 
orde2— Duty of lower Court. See ACT I OP 
1908 (Madras Estates Land), No. 1. 16 M. 
L.T. 244. 

(8) Statute conferring jurisdiotion upon 
tribunal of limited authority — Conditions 
annexed to the grant must be strictly complied 
with. Sea ACT HI OF 1901 (U. P. LAND 
Revenue), No. 7, 17 0.0. 224. 

(9) Powers of Panchayats in caste matters— 
Jurisdiction of Courts. Sea Oastb, NO. 1, 23 
Ind. Gas. 301. 

(10) Question of jurisdiotion how to be 
determined — Decree passed without jurisdio- 
tion— Question not to be raised in execution. 
See CiV. PRO. Code (1882), NO. 60, 15 M.L. 
T. 415. 

(11) Jurisdiction — Civil Court— Transfer of 
jurisdiotion fwm one Court to another — Exe- 
cution proceedings pending in former Court — 
Right of latter to oontinue such proceedin'gs, 
SeeCiV. Pro. CODE (1908), No. 66, 26 M.L.J. 
189. 

(12) Suit for declaration of title to immove- 
able preporties situate in different districts — 
Suit brought in one district — Misjoinder of 
causes of amotion — Jurisdiction. Seo OlV. PRO. 
CODE (1903), No. 50, 21 Ind. Gas. 438. 

(13) Irregular assumption of jurisdiotion by 
Sub-Judge in ease remande l by High Court to 
be tried by District Judge — Trial by Sub-Judge 
with cojisont of parties — Effect. Seo CiV. PRO. 
CODE (1903), No. 57, 19 C.L.J. 408. 

(14) Inherent jurisdiotion wrongly exercised 
— Inierferenco in revisiou — Arbitration pro- 
ceedings — Setting aside of reforenee during 
pondenev of proooodingj. See CiV. PRO. CODE 
(1908), No. 202, 12 A.L.J. 529. 

(15) Suit for possession of Colony land — 
Valuation— Court- foe —Jurisdiction— Suit im- 
properly valued — iyrocaduro. See ClV PRO. 
Code (1908), No. 269, 194 P.L.R. 19^4. 

(16) Jurisdiction denied — Application for de- 
termining jurisdiction — Not entertainable. 
See Civ. Pro. Code (1908), No. 63, 12 A.L.J. 
896. 

(17) Suit in Mainpuri to set aaidf. decree 
fraudulently obtained in Calcutta — Cause of 
action where arises — Jurisdiction. See ClV. 
Pro. CODE (1908), No. 61, 12 A.L J. 966. 

(*18) Defendant taking excaption to Court’s 
jurisdiction if acquiesces in trial^ if he does not 
apply for transfer. See GIV PRO. CODE 
(1908). No. 120, 18 O.W.N. 1340. 
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Jutisdlctio^g^[Continued ) . 

— 1 6 ener al — ( Continued ) , 

(19) Suit tried in wrong place— Lowellpourt 
holding that it had jurisdiction to try it — 
Appellate Court holding the contrary— No 
failure of justice — Objection as to place of 
suing when may be disallowed. See GiV, PRO. 
Code (190S). No 5-2, 87 P.R. 1914, 

(20) Foreign judgment — Decree of Cochin 
Court — Transler t j British Indian Court for 

^ execution — Executing Court whether can ques- 
^ tion jurisdiction of foreign Court— Submission 
to jurisdiction when voluntary. Bee OlV. PRO. 
Code (1908), No. 48, 27 M.L.J. 535. 

(21) Decision as to question of jurisdiction 
— Whether a preliminary decree. Bee CIV. 
Pro. Code (1908), No. 137, 16Bom. L.R. 954. 

{22) Goods consigned to buyer by railway — 
Suit for balance of account — Cause of action- 
jurisdiction. See Contract act, No. 78, 24 
Ind. Cas. 423. 

♦ 

(23) Suit for possession of leasehold land — 
Court-fee— Jurisdiction how determined. See 
COURT Fees act, No. 8. 19 C.L.J. 418. 

(24) Privy Council decree — Execution — 
Jurisdiotion of first Court distributed among 
three Courts — Execution of appellate decree — 
Jurisdiotion. Bee EXECUTION OF DECREE, 
No. 18, (1914) M.W.N. 896. 

(25) Jurisdiotion to entertain suit after re- 
mand — Suit originally tried by District Court 
tried after remand by Sub- Judge with consent 
of parties — Irregular assumption of jurisdiction < 
—Effect. See LANDLORD AND TENANT, 
No. 37, 19 G.W.N. 143. 

(26) Power of Court to entertain claim for 
mesne profits beyond its pecuniary jurisdiction 
— Presentation of plaint in Court of competent 
jurisdiction if to be deemed new suit. See 
Mesne Profits, No. 4, 24 ind. Cas. 232. 

(27) Fictitious entry of property to give juris- 
diotion to Registering o&cer in Calcutta to 
register a mortgage of properties in mofussil — 
Suit on mortgage in original side — Jurisdiction 
— Decree if binds purchaser after mortgage and 
before decree — Amendment of description oi 
parcels so as to bring document within Court’s 
jurisdiction if binds strangers. See REGISTRA- 
TION, No. 2, 18 C.W.N. 817. 

(28) Registration by an officer within whose 
jurisdiction property not situate — Fictitious 
propert^^ mentioned in deed— Fraud — Effect. 
See Registration act (1877), No. 8, 12 
A.L.J, 913. 

(29) Power and jurisdiction to register — No 
part of the property situate within a Registrar’s 
district-^ Registration invalid. See REGIS- 
TRATION ACT (1908), No. 13, 12>,L.ff, 918. 

(30) Venue of suit— Plaintiff’s option — 
Caases for transfer — Preponderance of ooni|pni> 
ence. See RIGHT OF SUIT, No. 2, 7 Bur. 
L.T. 1. 

(31) Jurisdiction on what depends — Small 
Cause Court suit— Defence of proprietary title 


Jurlsdictlon-^iOontimed), 

r 

— 1. — General— (OoneZmfed). 

raised — Whether jurisdiction ousted. See 
SMALL CAUSE SUIT, No. 3, 13 AX J. 1032. 

(32) Mortgage of land in Sonthal I’arganaa— 
Stipulation in bond that suit might bo institut- 
ed at Bbagalput — Effect— Objection to juris- 
diction taken at a late stage when entertai cable. 
SeetSONTHAL ParqaNAS, No. 1, 38 C W.N. 
994. 

2.— Of Ciyll Courts. 

(1) Jurisdiction — Civil Cqurt^Suit for pro- 
fits of air by one ah holder— Liniitation — 
Compromise— Admission by right 

The parties were the joint owners of thre 
holding in dispute. The interests of the prede- 
oessors-in-title of the plaintiffs were sold and 
par<,^hased by the defendant, and he, there- 
upon, became an exproprietary tenant of the 
holding. The parties were recorded as joint 
sir holders up to 1896. In a compromise ffled 
in a litigation between the parties in 1909 the 
defendant admitted the plaintiff’s right to the 
sir. In a suit for damages for being kept out 
of possession of the holding, held that the 
Civil Court had jurisdiction to hear the case, 
inasmuch as it was a suit for profits of imipove- 
ahle property which had been wrongfully with- 
held from th& plaintiffs. Held further, that 
the compromise filed in 1909 was an admission 
of the plaintiffs* right and the suit was not 
barred by limitation. Bholo Nath v. Gnure> 
12 A.L J. 44 = 22 Ind. Gas. 816. 

BANERJI, J. 

(2) Land granted as Inam to Manager of the 
joint Hindu family — Partition — Suit for — 
Maintainability in Civil Court, * See ACT XXIII 
OF 1871 (PENSIONS), No. 2, 16 M.L.T. 239. 

(3) Suit for ejectment by raiyat against under- 
raiyat — Jurisdiotion. See ACT VI OF 1903 
(CiioTA Nagpur Tenancy), No. 2, 23 Ind. 
Cas. 407. 

(4) Sonthal pa rgaiyis— Suit for enhancement 
of rent— Jurisdiction. See REGULATION II 
OF 1886 (SONTIIAL PARQANAS), No. 2, 24 
Ind. Cas. 1. 

(5) To adjudicate rights of private persons 
litigating over land at disposal of* Government. 
See ACT IV OP 1898 (LOWER BURMA TOWN 
AND Village LANDSf,No. l, 23 Ind.Cas. 9G1. 

(6) Inam granted prior to Permanent Settle ^ 
ment — Suit for rent for such land — Jurisdiotion. 
See ACT I OP 1908 (MADRAS ESTATES LAND), 
No. 6, 26 M.L.J. 258. 

(7) Sale of holding under S. Ill, Madras Act 
I of 1908— Suit to set aside— Gognisability, in 
Civil Court. See MadjIas ACT I OP 1908 
(ESTATES Land), No. 44, 15 M.L.T. 340. 

(8) Grant of inam village— Presumption as 
to grantee being mvner of kudivaram at the 
time of grant — Party seeking to oust jurisdiotion 
of Civil Court must establish his right to do so. 
Bee Act I OP 1908 (MADRAS ESTATES LAND), 
No.lO,27St.L.J,233. 
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Jurlsdictiott-^iOontimed ) . 

2.— Of Civfl CourtB— (OoncZwdei), 

(9) Inam of parfc of village whether * estate ’ 
— Suit for rent— Jurisdiction. See ACT I OP 
1908 (Madras Estates Land), No. 12, 23 
Ind. Oas. 859. 

(10) Permission to repair not granted by 
nioipality — Appeal sfgainst order disallowing 
repairs— Appellate order dnal— Maintainability 
of civil suit. Sec ACT I OP f900 (U.P. 
Municipalities), No. 2, 12 A.L.J. 445. 

(11) Land let out for grove — Suit for possession 
—Jurisdiction. S&e ACT II OP 1901 (AGRA 
Tenancy), No. 5, 12 A.L.J. 1080. 

• (12) liand on which monastery stands — Suit 
regarding— Whether lies in Civil Court, See 
BUDDHIST LAW (Gift), No. 1, U.B.R. (1913) 
3rd Qr,, p. 183. 

(13) Cantonment Magistrate— Illegal levy of 
assessment — Jurisdiction of Civil Courts to 
question, ^ee CANTONMENT TAXING REGU- 
LATIONS (POONA), No, 1, 16 Bom. L.R. 121. 

(14) Digwari tenure— Powers of Government 
to determine fitness of heir — Action of Govern- 
ment if open to review by Courts. See DIG- 
WA^I TENURE, No. 1, 18 C.W.N. 1036. 

(15) Party trying to oust the — Burden Aof 
proof. See GRANT, No. 8, 16 M.L.T. 596. 

(IQ) Maintainability of suit in Civil Court re- 
garding matter decided by a Settlement Officer. 
See Regulation III op 1872 (Sonthal 
parganas Settlement), No. lO, 20 C.L.J. 
103. 

(17) Land granted as Desai-inam to manager 
of undivided family — Presumption —Suit for 
partition — Maintainability without certificate 
under Pensions Act — Jurisdiction o(,Civil Courts 

* whether ousted. See iNAM, No. 7, 27 M.L.J. 
618. 

(18) Jurisdiction to take cognizance of ques- 
tions relating to rate of assessment on lands. 
See SHIVAIJAMA TENURE, No. 1| (1914) M.W. 
N. 388. 

(19) Mortgage of land in Sonthal Parganas — 
Suit in Civil Court at Bhagalpur on mortgage 
if lies— Exclgisive jurisdiction of special officers 
appointed by Lieutenant-Governor — Stipula- 
tion in bond that suit, might be instituted at 
Bhagalpur — Effect. See SONTHAL PAR- 
G.IlNAS, |1o. 1, 18 C.W.N. 994. 

(20) Government grant free of land revenue 
— Sale of land in execution — Government 
refusing sale— Suit against Government and 
the judgment-debtor — Maintainability —J uris- 
diction. See Grant, No. 8-a, 17, O.C, 369. 

3.— Of Civil opfCevenue Gourta. 

(1) Jurisdiction'^Civil and Revenue Courts-^ 
Eternal waste granted 30 years hack-^ 
Onus — S. 3 (2/, EUates Land Act* 

Where land was eternal waste and granted 
30 years before, the presumption will be that it 
was a ^rant of both the vq>r£^m9, * 


Jurlsdictloa^iContinued)* ^ * 

8.— Of Civil OP Revenue Courts— |C/d.). 

will be upon those who plead want 
of jurisdiction in Civil Courts to shew that the 
property in dispute comes within iho defioition 
of estate. Yegotl Chengiah v. Patta Ramudu, 
(1914) M.W.N, 367«23 Ind. Cas. 553. 
Bbshagiri Iyer, j. 

(2) Jurisdiction of Civil or Revenue Court — 
Muafi — Punjab Land Revenue Act (XVII 
of 1887), S. 168 {viii) — Return of plaint, ^ 

Ifeld, that the Civil Courts have no jurisdic- 
tion to question the authority of the Revenue 
Officers to settle, in case of resumption of 
Muafit land with heirs of the last Muafidar, 
ignoring the respresentatives of another joint 
Muafidar who died earlier (a). 

Heidi also, that, where it is found after 
enquiry that a suit is not cognizable by a Civil 
Court, but by a Revenue Court, the plaint may 
not be returned for presentation to the proper 
Court. Bawa Harcharn Das v. Diwan Chaod, 
96 P.W.R. 1914 = 198 P.L.R. 1914. 
Johnstone, j. 

Reference (a) 25 P.R. 1872, R, 

(3) Jurisdiction ‘--Civil and Revenue Court — 
Rent-free land — Suit for declaration to hold 
land renUfree, 

It is not open to a Civil Court to make a 
declaration that a party, who has failed to 
prove that he is the proprietor of a land, is 
entitled to hold it rent-free. Mohammad 
Abdul Gafoor V. Arthur Barbar, 12 A.L J. 
805. 

OHAMIER and Rafiq, jj. 

(4) Jurisdiction-^Partition proceedings- Order 
by Revenue Court to file a suit — Civil Court 
seized of the case — Withdrawal loith per- 
mission to bring it afresh on same cause of 
action — Second suit filed beyond the time 
given by Revenue Court, 

An order of a Revenue Court directing a party 
to file a suit in Civil Court within three months 
having once been complied with, the Civil Court 
becomes seized of the jurisdiction in the matter, 
even though this jurisdiction might otherwise 
have been barred by S. 233 (k) of the Land 
Revenue Act. 

Where the plaintiff was ordered by Revenue 
Court to file a suit in Civil Court within three 
months and he did file a suit within time but 
subsequently withdrew it with permission to 
file it afresh and filed it beyond the three 
months’ time given by the Revenue Court, held 
that the Civil Court had jurisdiction to enter- 
tain the suit. Shah Muhammad v. Kadir 
Bax, Iz A.L, J. 9S9. * 

PiGGOTT, J. 

References 11 A.L.J. 746, F,\ 11 O.C. 114; 

4 A.L.J, 713, R, 

% 

(5) Claim by reversioners of a sonless land 
owner for possession of land on the ground 
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8.-«0£ Civil or Revenue Courts— (C/ld.). 

that he had no right to create occm^ncy 
rights'^ Adverse possession — Limitation — 
Art 144 of Act IX of 1908. 

Htldy that a suit, brought in 1909 by the 
reversioners of a deceased sonless proprietor 0. 
who died in 1879 and who had given occupancy 
rights in one plot of land in 1861f and in another 
in 1872 to G. on the ground that C bad no 
^right to alienate the land in that way, is 
cognizable by a Civil Court ; but is barred by 
limitation under Art. 144 of Act IX pf 19(38 as 
G had enjoyed the occupancy rights adversely 
to plaintiffs from the date of C’s death. 
Badhawa y. Jallu, 112 P.W.R. 1914 = 228 P. 
L.R. 1914. 

SHAH DIN and SCOTT-SMITH, JJ. 

(6) Civil CourtSt jurisdiction of — Istimrari 
patta— Documents t Revenue Courts relying 
on — Suit for declaration that document is 
false and void^ mdintainability of. 

The Civil Courts have jurisdiction to decide 
that a document, put forward by the defend- 
ants in the Revenue Courts in proof of their 
being perpetual lessees and held as genuine by 
the latter Courts, is a false and invalid docu- 
ment under which the defendants are not enti- 
tled to set up any claim as perpetual lessees. 
Dhonde Khan v. Thakurain Hsn* Nath Kan- 
war, 24 Ind. Cas. 381. 

Lindsay, j.c. 

References 12 O.C. 164 ; 25 A. 1, R, 

(7) Suit filed before commencement of Madras 
Estates Land Act — Trial after the Act came 
into force — Civil Courts’ jurisdiction not oust- 
ed. See Madras act I of 1903 (Estates 
LAND). No. 1, 16 M.L.T. 244. 

(8) Rent free groves — Suit for resumption — 
Jurisdiction. See ACT II OF 1901 (AGRA 
TENANCY), No. 29, 12 A.L.J. 449. 

(9) Lease to cut grass— Suit for arrears of 
lease money — Jurisdiction. See ACT II OP 
1901 (Agra tenancy), No. 2, 12 A.L.J, 36, 

(10) Suit for arrears of rent by assignee — 
Jurisdiction, See ACT II OF 1901 (AGRA 
Tenancy), No. 18, 12 A.L.J. 98. 

(11) Suit for possession of fixed rate tenancy 
— Zemindar, a defendant — Jurisdiction. See 
ACT II OP 1901 (AGRA TENANCY), No. 28, 12 
A.L.J. 29. 

(12) landlord and tenant — Defendant an 
agricultural tenant — Denial of tenancy— Suit 
for ejectment — Jurisdiction. See ACT II OP 
1901 (Agra Tenancy), No. 25, 12 A.L.J. 902. 

(18) Suit for declaration by landholder that 
lease granted by his agent was without authority 
— Juisdiotion — Prior decision of Revenwe Court 
—Whether res judicata. See ACT II OP 1901 
(AGRA Tenancy), No, 9. 23 Ind. Cas. 705. 

(li) iiiit for declaration that plaintiff is sole 
oooupanoy tenant— Zemindar no party— Juris- 
diction. See 'ACT II OP 1901 (AGRA Ten- 
ancy), No. 12, 12 A.L.J. 1322. 


Jurlsd/ctipn— {Continued). 

3.— Of Civil or Revenue Goarts— (CZ8.). 

(15) Application to Revenue Court for parti- 

tion— Subsequent suit in Civil Court for joint 
possession of certain plots- Jurisdiction. See 
ACT III OF 1901 (U. P. Land Re yen as), 
N#». 15. 12 A.L.J. 949. # * 

(16) Objections relating to title raised in the 
oourSe of partition in a Revenue Court— Juris- 
diction of Civil Court. See ACT III OF 1901 
(U. P. land Revenue), No. 7, 17 O.C, 224. 

(17) Suit for daolaratioiu that plaintiff is 
entitled to land allotted to defendants in parti- 
tion — Power of Civil Court to rectify errors in 
partition by Revenue Court — Order of Revenue 
Court referring objector in partition proceed- 
ings to Civil Court-Effect. See ACT III OP 
1901 (U. r. Land revenue), No. 16, 23 Ind. 
Cas. 860. 

(18) Petition of compromise filed in muta- 

tion proceedings — J^stoppel — Oonsefit to entry 
of one's name in Revenue papers — Effect — 
Revenue Court’s decision on question of title 
raised in partition proceedings whether bars 
Civil Courts from re-opening those questions. 
See ACT III OP 1901 (U. P. LAND REVENUE), 
No. 12, 23 Ind. Cas. 965. ^ 

*^(19) Civil Oomrt’s power to decide question 
of proprietorship after the decision of the 
Revenue Court. See ACT XXII OF 1886 (OUDH 
R34NT), No. 10, 17 O.C. 86. 

(20) Suit by occupancy tenants against land- 
lords for possession of certain land as a thresh- 
ing floor Jurisdiction. Sec ACT XVI OF 1887 
(PUNJAB TENANCY), No. 16, 44 P.R. 1914. 

(21) Chief Court— Registration of Revenue 
Court's decree as that of Civil Court — Prejudice 
to parties “Not to be allowed. See PUNJAB, 
ACT XVI OP 1887 (TENANCY), No. 14, 56 P.R. 
1914. 

(22) Claim by one proprietor against another 
for establishing occupancy rights — Jurisdiction 
— When decree of Civ<l Court cannot be regis- 
tered in Revenue Court— Procedure — Return 
of plaint. See ACT XVI OP 1887 (PUNJAB 
tenancy). No. 13, 156 P.W.R. 1914. 

(23) Partition of properties assessed to land 
revenue— Form of decree. SeeCiV, PRO. CODE 
(1908), No. 307,. 24 Ind. Gas. 113. 

(24) Suit for possession Jurisdiction. ^ 

See LIMITATION ACT (1908), No.* 134, 106 ' 
P.W.R. 1914. 

(25) Mortgage with possession — Mortgagor 
holding the land under mortgagee — Absence of 
proof of rjlationehip of landlord and tenant — 
Suit for possession of sucii land— Jurisdiction. 
See MORTGAGE (GENER'AL), No. 46, 168 P. 
W.R. 1914. 

(26) Suit for deolatation that defendants are 

not underproprietors — Accrual of cause of 
action — Dahyak right — Jurisdiction. See 
UNDER- Proprietary Rights, No. 2, 23 Ind, 
Cas. 231. « 
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Jurisdiction --(Concluded ) . 

— High Court. 

(1) Jurisdiction — High Court — Cause of 
action arising wholly outside jurisdiction-- Secre- 
tary of State, whether resides or carries on 
bu^ness within jurisdiction of High Court — 
^ii against Secretary of State whether mav$- 
tainabh in High Cowt when cause of action 
arises outside /un'sdic^ion.RodrickB Y. Secretary 
of State fdr India, 21 Ind. Cas. 1>«40 0. 308. 
See Final Part, 1918, Col. 739. 

(2) See Jurisdiction (General). 

5.— Of Revenae Courts. - 

. (1) by one eo^sharer to eject tenant — 
Other CO- sharer made party defendant — 
Sale prior to suit by tenant of his right in 
favour of the other co-sharer — Maintainabi- 
lity of suit in Revenue Court— Madras 
Estates Land Act (I of 1908), S, 151. 

S, one of -^he two oo-sbarers of the melwaram 
right in the plaint land,* instituted in the 
Revenue Court a suit for the ejectment of A, 
the occupancy tenant of the land, making B, 
the other co-sharer, a party defendant. It was 
found that a few days prior to the suit A had 
sold jiis rights to B. 

Held, that the suit brought in the Revende 
Court, and framed as a suit to eject the first 
defendant, who was not in possession on the 
date of suit, ought to ba dismissed (a). 

A suit for joint pc Bsession is not con tern plat> 
ed as within the jurisdiction of the Revenue 
Court under S. 151 of the Madras Estates Laud 
Act, as that section contemplates a suit for 
khas possession, ejecting a tenant as such ; nor 
can the suit be amended as for partition and 
poBsessioD of half share, as such a suit cannot 
.also be maintained in a Revenue Court. T. R. 
M. T. Sobraroaniam Chettiar v. Periasanii 
Tevar, 26 M.L.J. 435-24 Ind. Cas. 726. 

BADASIVA AIYAR and BESHAGIRI AIYAR, 
JJ. 

References (a) 35 C;*807 ; 18 C.W.N. 328 ; 
29 M. 29 ; 25 M.L.J. 316 ; 38 0, 270 ; 8 A.L.J. 
272 ; 26 M.L.J, 351, R. 

(2) Landlord purchasing occupancy right — 
Tenant in possession before the passing of 
Madras Act 1 of 1908 (Estates Land) — Suit for 
rent against-— Non*cogn^8ability»by Civil Courts 
—Maintainability in Revenue Courts. Sec 

• MADRAS»A0T I OF 1908 (ESTATES LAND), 
No. 28. 26 M.L.J. 373. 

(3) Part of an estate whether an * estate * 
— Tenant of part of an estate setting up oocu- 
panoy rights in defeuoe to action of ejectment — 
Jurisdiction. Bee ACT I OP 1908 "(MADRAS 
ESTATES LAND). Nd. 8. (1914) M.W.N. 763. 

— 6 — Of Small Caase CoartB. 

(1) Money paid to save property from sale — 
Suit to recover damages — Jurisdiction. See 
Damages. No. 5, 12 A.L.J. 1279. 

(2) See JURISDICTION (GENERAL). 

46 
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JurlBdiotion of JaglrdarB, Etc.,»RegaUlf6ii. 

See BEG. Xill OF 1830. 

Rabdikt, 

Admissibility of, as evidence of title. See 
Evidence Act, No. 10, 19 O.L.J. 1. 

Kalighafc Palas. 

Transferability— Incidents of. See CUSTOM 
(General), No. l, 20 o;l.J. 183. 

Kanom. 

(1) Incidents of kanom mortgage— Right to 
bring to sale. See MORTGAGE (GENERAL), 
No. 28, (1914) M.W.N. 618. 

(2) See Mortgage. 

(3) See Malabar Law. 

Khazl Act. 

See Act XII OP 1880. 

Khewat. 

Extract from Khewat produced in proof of 
legitimacy— Admissibility. See LEGITIMACT, 
No. 1, 23 Ind. Gas. 972. 

KhojaB. 

How far governed by Hindu Law — Succesmm 
and Inheritance — Joint family property — 
Doctrine of nucleus does not apply to Khojas— 
Release by a Khoja of the family property— 
Release binding as family arrangement — Limita- 
tion Act (1908), S, 7, Arts. 91, 127 — Scope of 
Art. 91 — Art, 127 not applicable to Mahomedans 
— The article applies qualifiedly to Khojas Jan 
Mahomed v. Dottu Jaffar, 15 Bom. L.R. 1044 
* 22 Ind. Cas. 195 = 38 B. 449. Bee Final Part. 
1913, Col. 74S. 

Khorposh Grant. 

Impartible estate — Khorposh grant — Sub- 
soil right— Chota Nagpur Encumbered Es- 
tates Act (D C. VI of 1876), S. Plaintiff 
claiming alternative reliefs obtaining a 
decree— Right of appeal- Civ. Pro, Cede, 
8s. 96. 97, 0. XLI, r. 3S— Lease— Failure 
of consideration — Refund of consideration 
money— Limitation Act (1908), Sch. I, 
Arts- 62, 97, 114, 116 and 116 — Money paid 
under compulsion of legal proceedings cannot 
be recovered. 

The interest of a khorposbdar heritable in 
the male line was a limited interest liable to 
be defeated at any time by the failure of heirs 
and thereupon resumable by the proprietor for 
the time being, and would not be an interest 
sufiioient to carry with it the subsoil rights. 

A plaintiff who claims for alternative reliefs 
in his plaint can prefer an appeal although he 
obtained a decree. Q. XLI, r. 33, 'Confers on 
the appt:llate Court the power to pass speh 
decree as ought to have been passed. 

^ deed of release exeouted by a prop|^etor at 
a time when his estate was managed, uuder*tbe 
Chota Nagpur Enoumbered Efi^tates Act, VI 
(B.G.) of 1876, cannot be operative, as the pro- 
prietor was wholly inoompetent to make any 
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Khoppoflli Git9Jkt^(Concluded). 

Buoh disposition of his property. It was not a 
case of a merelj^ voidable agreement. ^ 

An admission to that effect in a chkar sanad 
(wbiioh did not operate as an alienation) grant- 
ed by the disqualified proprietor did not bind 
the estate even as an admission. 

When there is total failure of oonsideration 
with regard to a lease, a claim to a refund of 
the oonsideration money is governed by Art* 62, 
Limitation Act. 

Money paid under compulsion of legal pro- 
oeedings cannot be recovered (a). Biswaftath 
Ooraln v. Surendro Mohon Ghose, 19 C.W.N. 
102 . 

Chitty and Teunon, jj. 

Reference : -{a) (1797) 7 a?.R, 269, F. 

Khoti Settlement Act (Bombay). 

See Bom. Act I of 1880, 

Kolavetta. 

Suit to recover— jJrisdiotion. See ACT IX 
OF 1887 (PRovL. S.c. Courts), No. 14. 22 
Ind. Oas. 144. 

Koihu. 

Kolhu fastened to the ground is immoveable 
property. See iMMOVEABIiE^ PROPERTY, 
No. 1, 23 Ind. Gas. 250. 

Karl, • 

Right to continue payment of subscriptions 
to the — Declaratory suit— Maintainability, Bee 
SPECIFIC Relief act, No. 27. 27 MX.J. 634. 

Laches. 

(1) Suit on mortgage — Plaintiff not suing for 
a long time — Presumption as to passing of con- 
sideration or as to payment of interest. See 
AMENDMENT, No. 4, 12 A.L. J. 635. 

(2) Suit for speoific performance — Delay and 
laches of plaintiff — Effect. See SPECIFIC 
PERFORMANCE, No. 1, 21 Ind. Cas. 35. 

(3) Laches or delay in saing— Effect. See 
SPECIFIC PERFORMANCE, No. 8. 26 M.L.J. 
518. 

(4) See Delay. 

Lambardar and Co-sharers. 

(1) Landlord and tenant — Lambardar — 
Customary agent of proprietary body — Suit 
to set aside mortgage and to eject trans- 
ferees-^ Maintainability by lambardar. 

The Itimhardar, as the customary agent of 
the proprietary body, can bring a suit for the 
avoidance of a mortgage and for tbe ejectment 
of transferees under a voidable title. Murli- 
dhar v. Jagannath, 10 N.L.B.5a'23 Ind. Gas. 
20 . 

^ MITTRA, OFFG. A.J.C. • 

References 1^37 G. 694, Diss/, IIO.P.L.B. 1; 
4 45 ; 13 O.P.L.R. 113, i?. ^ 

(2) Pro/2fs. suit for — Ziladar and Shahna 
engaged for making collections of renU 
thsf lambardar entitled to remuneration 
paid to-^Lambardari fee t title of lambardar 


Lambardar and Co-sbarers— (Oonfinued). 

to claim expenses of collection in addition to 
— Costs of collection, reasonablot to be allow- 
ed — Account-hooks, lambardar' s failure to 
produce, effect of — Onus 0/ proving actual 
collections. 

A lambardar is entitled to t^a expenses ol 
ooIJecLion in addition to, his lambardari fee, 
whi^ is awardable to him under 8. 144 of 
the UnitedHProvinoes Land Revenue*Aot, as a 
remuneration for bis labours. Tbe fee is not 
intended to recoup him for the expenses in- 
curred by him in making the oolleotioas, 
managing the village and safeguarding the 
interests of his oo-sharers. He is entitled to 
claim a reasonable sum for the costs of *bolleo-r 
tion actually incurred by him and for the costs 
of necessary litigation, e.g.^ in suing for rent or 
ejecting tenants (a). 

A lambardar failing to produce his accouut- 
boofca is not entitled to claim a reduction in 
the gross rental. The onws of iroving the 
actual collection lie% on him. Ubaid Ullah 
Khan v. Nazir Husain Khan, 24 Ind. Gas. 15. 
KANHAIYA LAL, A.J.C. 

Reference : — (ft) 6 0 0. 89, JR. 

(3) Lambardar — Absolute occupancy holding 

» -Transfer-^Power to give consent— Insti- 
tution of partition proceedings— Whether 
puts an end to such power— Consent to 
transfer— Whether falls within S., 62, 
Transfer of Property Act, 

The mere institution of partition proceedings 
will not piit an end to the customary authority 
of the lambardar to give consent to the transfer 
of an absolute occupancy holding (a). 

Quaere : Whether ooneent to the transfer 
was a dealing with the property within the 
meaning of S. 62 of the Transfer of Property » 
Act. Chow be Jaigopal y. Rameshwar, 10 N, 
L.R. 89. 

MITTRA. A.J.C, 

Reference {a) 9 N.L.R. 46, R. 

(4) Lambardar — Agent to represent the pro- 
prietary body of a village— Appointment as 
such — Need not be express — Competency of 
stranger to be so appointed— Presumption in 
favour of lambardar being sfl appointed — 
Lambardar gomasia — Minor lambardar — 
Bis guardian — Pr^umption—If applies to 
any of them and to what extent, 

Tbe appointment of an agent to’represent 
tbe proprietary body of a village for the purposes 
of the Tenancy Act need not be express. It is 
customary to appoint tbe lambardar as agent 
by implication and acquiescence, and this cus- 
tom is so*nearly univers^, that it may be pre- 
sumed that tbe lambardax has been appointed 
tbe agent ol the proprietary body in every village 
until the contrary is shown. But though there 
can be no presumption that any person other 
than the lambardar has been appointed tbe 
agent of the proprietary body, there is nothing 
to prevent any person in the world being so 
appointed. The presumption might extend to 
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Lambavdav and Co-Bharevi*-(Conc 2 tid 0 d)« 

the*oaBe of lambardar gumashta and no further. 
It would not cover the oase of the guardian of a 
minor lambardar nor that of the minor 
lambardar himself. Haijnath ir. Raghunath, 
10 N.L.R. 9.3. 

• HALLIFAX, A.J.C. 

Bejerences 11 C.P.L.R. 1; 13 C.P.Ii.R. 
113 ; 10 N.L.R. 6, F. 

(5) Tenant right — Co sharer8^T)erelict hold- 
ing, purchase of — Contribution of expenses— 
Lambardar. Balka Gauntia v. Lochan 
Gauntia, 20 Ind;*Cas. 672^19 G.L.J. 202. See 
Final Part. 1913, Col. 744. 

* (6) ^ambardar, if can settle vacant land — 
Principal and Agent — Authority conferred by 
two or more persons, if can be revoked by one— 
Contract Act, Ss. 203, 204, 208 — Bevocation of 
agent* s authority ^ when affects third person — 
Notice^ nature of — Burden of proof— Civ. Pro, 
Code (19Q,8), O. XLI, r. ^—Parlies to appeal, 
Dasarath^Patel v. BfoJ& Mohoa Gaontia, 18 
G.L.J. 621 = 22 Ind. Gas. 90. See Final Part, 
1913, Col. 747. 

(7) Rights of lambardar — Suit for ejectment 
of tenanc by lambardar— Other co-sharers whe- 
thjff necessary parties. See ACT II OF 1901 
(AGRA Tenancy), No. 23, 12 ^.L.J. 606. ** 

Land Acquisition Act. 

See ACT I OF 1894. 

Land Encroachment Act. 

See madras A<;jt III OF 1906. 

Landlord and Tenant. 

(1) Tenancy— Limited interest of tenancy by 
limiiaiion — Non^ transfer able holding, 
transfer of — Transferee in possession for 
more than 12 years — Rent receipts — ‘ Mar- 
fatdar * and ‘ Gujaratdac ’ — Becognition by 
landlord, 

A statute of limitation operates to create a 
limited interest of tenaitoy. 

The words ‘ marfatdar * and ‘ gujaratdar * in 
rent receipt do not of themselves prove reoog- 
nition of tenancy. Each case depends on its 
own oicoumtSlaDces, and the Court should deter- 
mine in each case whether or not, on a considera- 
tion of all the facts-j-not m^erely by giving 
undue weight to words used — a legal inference 
is or is not to be drawn that there has been a 
recogoifion establishing a relationship of land- 
lord and tenant between one who has paid and 
another who has received rent for a number of 
years. 

A non-transferable holding was ^ transferred 
more than 12 years before the institution of the 
suit for ejeotment * by the landlord ; the rent 
receipts showed that the rents were received 
from the transferee as mgrfatdar : 

Held, that the statute of limitation barred 
the suit so far as it sought khas pobsession 
but operated to create a limited interest of 
tenancy, and the plaintiff was entitled to rent 


Landlord and Tenant— (Confmuad). 

from the transferee and not mesnq profits. 
Prol^habati Dasl v. Taibatannesia Chow- 
dhurl, 19 G.L.J. 62. 

Jenkins, c.j., and mookebjee, j. 

(2) Landlord's failure to repair — Tenant's 
right to make deductions from the rent — 
Conditions to pay enhanced rent in default 
of regular payments. 

Held, that, if a landlord fails to repair the 
demised premises according to the terms of the 
leape, and the tenant is thereby deprived of the 
use of a portion of it and is also put to loss and 
inconvenience, the latter is entitled to deduct 
from the rent a reasonable amount with regard 
to the non-use, loss and inconvenience. 

Held, also that a condition to pay enhanced 
rent in default of regular payments is penal. 
Niadar Mai v. B. Borrooah and Co., 6 P.W.R. 
1914 = 26 P.L.R. 1914 = 23 Ind. Gas. 368. 

SHAH Din and Bbadon, JJ. 

(3) Lease of premises^ a portion of which is 
already in possession of a tenant — Lessee's 
giving up entire premises — 8ub tenant. 

Held, that, where a lessee accepts the lease 
of premises, % portion of which is already in the 
occupation of a tenant, the latter becomes 
the sub-tenant of the former ; but the lessee’s 
giving back'’ its poBsessioD to the lessor at the 
expiry of the lease amounts to entire vacation 
of the premises, and the former tenant again 
becomes the sub-tenant of the lessor. Niadar 
Mai Y. B. Borrooah and Co., 6 P.W.R. 1914 
= 30 P.L.R. 1914 = 23 Ind. Gas. 359. 

SHAH DIN and Bbadon, JJ. 

(4) Suit for compensation for use and occupa- 
tion without asking for ejectment, if con- 
veris defendants into tenants — Subsequent 
suit for ejectment, if lies. 

If a landlord sues for oompensation for use 
and occupation of land, but does not ask for 
ejectment of the defendants therefrom, he does 
not waive his right to eject, and he must not 
be taken to have recognized the defendant as 
his tenant (a). ^ 

The landlord may, therefore, subsequently, 
bring a suit for the ejectment of the defendant. 
Raj Krishna Rudra y. Fakir Dome, 21 Ind. 
Cas. 197. 

BEAOHCROFT and NBWBOULD, JJ. 

References :—{a) 1 Ind. Gas. 312 = 1% G.W.N. 
635, D. 

(5) New strictures built by tenant on his gote 
— Bight of ejectment. 

Where a tenant erects new struofkires on his 
gotes without the zemindar’s permissioi), all 
that the latter can do is to claim the demoli- 
tion of thi new building, but he has no right 
to ejeot the tenant, on that ground. Kehri 
Singh Y. HolasI, 12 A.L.J. 175 = 21 Ind. Gas. 
967. ’ 

RAFIQ, J, 
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Landlord aadSaiiant— 

(6) Landlord and tenant — Landlord obtaining 
decree for rent and ejectment against ryot — 
Landlord taking possession from mortgagee 
of ryot not in execution of decree'--^ Suit by 
ryot for possession-- Taking possession by 
landlord from mortgagee of ryot not ter- 
minaiiag tenancy — Whether ryot had 
aubsistiog title— Chota Nagpur Landlord 
and Tenant Procedure Act (I B.C. 1879j, 
Ss. 81, 88, 94. 

* k landlord obtained a decree for tent and 
ejectment against a ryot under Ss. 31 an^ 88 
of the Obota Nagpur Landlord and Tenant 
Procedure Act of 1879. Instead of taking 
possession of the land of the holding by execut- 
ing the decree, the landlord induced the mort- 
gagee of the ryoU who was in oooupation as 
Buoh mortgagee, to attorn to him, and he 
obtained possession. The ryot then sued to 
recover possessiQU of the land : 

Heldt that • the efl^t of the deoree obtained 
by the landlord was not to terminate the ten- 
ancy; that, under S. 31, no could be evicted 
except in execution of a decree ; that, as the 
landlord did not take possession in execution 
of his deoree, the mere circumstance that the 
mortgagee from the ryot hadxepudiated the 
title of the mortgagor and attorned to the 
landlord did not operate to terminate the 
tenancy, that the ryot had a siAaisting title, 
and that be was entitled to a decree. Abdul 
Rahman Khan v. Madao Dasad. 21 ind. 
Cas. 955. 

MOOKERJBE and beachcroft, JJ. 

(7) JSx-propfieiary tenancySir land sold in 
execution of decree —Ex-proprietary rights 
whether can be given up or taken away — 
Proof necessary -'‘Bight in rem. 

Certain plots of sir land were mortgaged by 
the owner who afterwards made a perpetual 
lease of the same in favour of the defendants. 
The property was sold in execution of decree 
upon the said mortgage and was purchased by 
the plaintiff, who brought the present suit for 
phyeioal possesBion of the plots. Held, that the 
plaintiff was not entitled to possession but was 
only^entitled to the rent which the eX' proprie- 
tary tenant was bound to pay. 

A plaintiff in a suit for physical posseesion 
must show a right to possession against all the 
world. When a. proprietor’s right is sold, be 
becomes |n ex-proprietary tenant of his sir land 
and this right can neither be given up by the 
proprietor nor taken away by Court. Ghura y. 
ShUabKnap, 12 A.L J. 370 » 36 A. 248 28 
lad. Oaa. 102. 

Richards, o.j., and banepji, j. 

(8) Baising wet crops — Payment of rent at a 
Certain rate for a number of years— Claim 
for higher rent for raising wet crops— 
Absence of notiee of demand for higher rdnt 
—Estoppel — LiabiUty of tenants to pay* 

Where the iuit lands had been cnltivated 
with wet crops tor at least 15 years, and during 


Landlord and Tenant— (Conftniied). 

the whole of that time cist was oolleoted Only 
at the rate of 15 annas 10 pies per acre. 

Eeldf that, in the absence of • intimation to 
the contrary, the tenants were justified in 
inferring that they would be allowed to oulti- 
vale on the same terms for the suit faslis also/ 
and that the landlords were estopped from 
demwading a higher rent for the suit faslis. 
Rallabarodl^ Biibbiah v. Sri Rajah *ifenkata’ 
ramiah Appa Rao Zemindar Oaru, 26 M.L.J. 
217 — 23 Ind. Gas. 619. 

AYLING, J. • 

References : — 28 M- 391 ; 27 M. 332, R, 

• • 

(9) Landlord and tenant— Payment of rent — * 
Attornment— Estoppel* * 

Where a tenant has acknowledged the title 
of a person as landlord by paying him rent for 
several months, the tenant can, subsequently, 
challenge the title of the person only on the 
ground that the payment of rent b^ him was 
due to mistake or ignorance of facts relating to 
the title of the person or misrepresentation or 
fraud on the part of the latter. Without prov- 
ing mistake, fraud or misrepresentatiou iu the 
payment of rent, the tenant oannot question 
the payee’s title to recover rent. Gfrdlfttri 
Lfltl Y. Kallo Mfistri, 22 Ind. Cas. 243. 

Richards, c.j., and Banerji, j. 

(10) Sub letting— Forfeiture of lease — Mean- 
ing of the word ‘Dnkandari khud * — 
Principles in 8s* 108 (J) and 111 (G), 
Transfer of Property Acl^ followed* 

Held, that, io the absence of a covenant to 
the contrary, a tenant is authorised to sub-let. 

Held, also, that a breach of a condition of a 
lease does not effect its forfeiture unless the 
lease expressly so provides. 

Held, further, that the words ’’ do^andari 
khud'' (for the purposes of his own shop 
business) standing aljne in the lease do not 
mean that sub letting was prohibited. Allah 
DItta y. Mussammat Farz Bibi. 35 P.W.R. 
1914 = 106 P.L.R. 1914-33 P.R. 1914-23 
Ind. Cas. 395. 

Reid, c.j., • 

References:— U P.R. #1898; 22 M. 167 ; 28 
A. 400, R. 

(11) Ejectment, suit for — Unauthorised sale 
of a plot within the holding —Recognition 
by landlord, effect of, 

A certain holding within whioh the disputed 
(and, was ^ituato belonged equally to two 
persons A and B. A sold the whole plot to the 
plaintiff. Subsequently B s&ld half of it to the 
defendant. The plaintiff’s purchase was reoog> 
nised by the landlord,, that of the defendant’s 
was not recognised : ^ 

Held% that the transfer in favour of the 
plaintiff, if effective at all, operated to the 
extent of the half share. 
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Landlord and Tenant— (Ooniinuod). 

• 

Tbat it was not oompetent to the landlord to 
recognise the plaintifi to the detriment of the 
defendant* Sheikh Sanoo v. Muhammad 
Sabed, 19 O.LJ. 462. 

jENKlNSi G.J., and MOOKEBJI, j. 

(12) Suit not under Bengal Tenancy Ac^ 
Uniform rent from a long time-— Presump- 
tion of fixty of rent— Bengal Tmancy* Act 
(VIII of 1886), 8. 50. 

The presumption under S. 50 of the Bengal 
Tenancy Act, cannot be relied upon in a suit 
which is not one under that Act, for example, 
in a suit, to eject the defendant as a trespasser. 
iBut it does not follow that, in oases to which 
the section does n(it apply, it is not open to the 
Court to draw any appropriate inference from 
the facts proved by the evidence on the record. 

Therefore, in a suit for ejectment of the 
defendants^n the ground that the land in dis- 
pute form'sd a non-tramiferable occupancy- 
holding held by defendant No. 2, who had 
transferred it to defendant No. 1 and had 
abandoned possession, where the defeoce was 
that the holding constituted a mokurari jama^ 
the^pourt may draw an inference as to the joie 
having been held at a fixed rent from the tiig^e 
of the Permanent Settlement ^rom the fact of 
the land having been held at a uniform rate 
from a long time, and the fact of the land 
having been so held may raise the presumption, 
apart from the Bengal Tenancy Act, that the 
original contract was a contract to hold at 
fixed rates, and it would be evidence from 
which any Judge of fact can reasonably pre- 
sume that therp had been such a contract. 
Asutoih Rttdra y. Qanga Blihen Banerjee, 
22 Ind. Gas. 367. 

Ohatterjea and Teunon, jj. 

(13) Burden ot proof — Suit for possession at 
end of iicodk— Land included in plaintiff's 
mowj ah— Defendant to prove subordinate 
interest — Statement m plaint that lands bear 
particular character ^ whether makes any 
difference in onus — Limitation— Purchase 
of holding in execution of rent decree by 
landlord during ticca for rent accrutd due 
before ticca — Allowing ticcadar to occupy 
holding — Claim of possession after termina- 
tion of ticca grant of tenure — Cultivation 
of land by tenure-holder— Whether tenure- 
holder becomes raiyat. 

The plaintiffs sued for possession of certain 
lands included in certain towjis at the end of 
a lease granted to the defendants who, accord- 
ing to the plaintiffs, during tbe time o| the 
lease, brought the land in suit undef their own 
cultivation as ticcadars. The plaintiffs claimed 
the lands under specific titles, some as old 
eiraf, some as bought aji execution sales and 
BO f<^th : 

Beldf (1) that, as the plaintiffs were the 
owners of the towjis and as the disputed land 
was in these towjis^ they were *entitled to it 


Landlord and Tenant— (Confined). 

unless the defendants could prove ^ sub- 
ordinate interest that dtrogatis irom their 
title (a) ; 

(2) that the fact that tbe plaintiffs went 
further and stated that tbe land bore a pnrti- 
oular character did not deprive them of tbe 
initial presumption in their favour. If their 
description of the character of the laud was 
mistaken, it was none the less the duty of the 
defendants to prove their subordinate interest. 

Certain plots were purchased by tbe plaint-^ 
iffs,* during the continuance of the ficca, in 
execution of decrees obtained by them fer rent 
that accrued due before the iiccas> The 
plaintiffs took no steps for taking possession 
of tbe land but allowed the defendants to do 
what they liked with it. This was in 1893 
and the ticca terminated 13 years later : 

Held, that no question of limitation could 
arise in these circumstances, for, as the defend- 
ants were the representatives of the proprietors, 
the plaintiffs, the possession of the defendants 
was equivalent to that of tbe landlords, the 
plaintiff?, until the expiration of the ticca^ 

When a tenure of a villsge is granted, tbe 
tenure holder ifdoes not become a raiyat with 
respect to the land that comes into his direct 
possession, because the lease authorises him to 
cultivate such land. 

Tbe land covered by a ticca i&r exceeded 100 
bighas and there were many tenants upon it. 
It was covenanted in tbe ticca that the ticcadar 
should cultivate tbe land by sowing indigo or 
other crops either by means of khas cultiva- 
tion or through tenants : 

Held, that this was a tenure and the ticcadar 
was not a raiyat with respect to land that came 
into his direct possession H. Manners Y. 
Harihar DuttKoer, 22 Ind. Cas. 568. 

COXE and Chattbrjee, jj. 

References : — (a) 20 Ind. Cas. 155 — 18 C*L.J* 
544, Bel. 

(14) Tenant's right to leave portion of land 
uncultivated — Zemindar's right to increase 
rent on such portion — Enhancement — 
Stipulation not to cut fruit- bearing treest 
whether legal. 

Where tbe custom in a zemindari gives the 
tenant a right to leave a portion of his holding 
uncultivated for a year paying rent or^y for tbe 
cultivated portion, tbe zemindar cannot assign 
on darkhast lands remaining uncultivated, and 
raise rent thereon as that would be* in effect, 
an enhancement. 

A stipulation in a pattah not to cut fruit- 
bearing trees is not improper. Amirtha Pada- 
yacbl V. Kaohi Yuva Rangappa, 22 Ind. 
Oas. 572. 

White, O.J., and Sankaran Naib, J. 

(15) Eon-occupancy holding,* if heritable — 
# Bengal Tenancy Act (VIH of 1885), S. 

20 ( 8 ), 



731 


THE OURBENT INDEX, 1914. 


732 


Landlord an^ Tenant 

The ^holding of a non oocupanoy raiyat is 
/apart from poc^sible excepbiona) heritable. 
Mldnapur Zenoindary Co., Ldl. v. Hrishikeih 
Ghosh. 18 C.W N. 828 = 19 C.L.J. 605 = 41 0. 
1108 <F.B ). 

JENKINS, O.J.. STEPHEN, WOODROPPB, 
Holm WOOD and D. Chattbrjbe, jj. 

(16) House of tenant in abadi — Partition — 
House assigned to one mahal, and cultiva- 
tory holding to the other — Bight of resi- 

* dence in the house » 

Where, prior to the partition of a village^into 
difierent mahala, oaltivating tenant in that 
village possessed a right of residence in a house, 
in the abadi^ the fact that on partition his 
oultivatory holding was assigned to one mahal 
and his residential house to another would in 
no way affect his right to reside in the house. 
Mokbram Singh v. Kota, 12 A.L.J. 488 = 24 
Ind. Gas. 22. 

PIGGOTT, J. f 

References:— 2 A.L.J.588 ; 30 A. 282. R. \ A. 
W.N. (1902) 6, Diss. 

(17) Tenayifs rights not alienable— Death of 
tenant issueless — Escheat of tenancy to 
Crown or its lapse to zemindar — Tenant 
entitled to sell house with lavidlord's con- 
sent — Sale without consent — Vendee enti- 
tled to materials — Mauza SSrai Hakim in 
Aligarh district. 

It is only an absolute and alienable right 
that esoheats to the Grown in the ev<«nt of the 
person owning the right dying issueioss. A 
ryot who is merely occupying a house has not 
an absolute and alienable right thereto, aud if 
he dies issueless, the house does not escheat to 
the Crown but lapses to the zemindar (a) . 

The oooupier of a house in Serai Hakim 
cannot transfer that house without the per- 
mission of the zemindar* II he does, the want 
of permission vitiates the sale so far only as to 
prevent the transferee from occupying the 
house, but entitled him to take and remove the 
materials. N«thu Ram v. Ral DubeLakshmi 
Narain, 22 Ind. Gas. 891. 
rafiqub, J. 

Be/srsnees: -7 Ind. Gas. 211 = 33 A. 111 = 7 
A.L J. 1011. F, 

(18) Rent decree against dar-patnidar — 
Mortgage decree against dar-patnidar by 
landlord — Execution of mortgage decree — 
Sale of darpatni mahal subject to encum- 
brance of rent decree — Execution of rent- 
decree against other property of dar-patni- 
dar, if allowable — Merger* doctrine of — 
Intention— Benefit of person in whom the 
two estates have become veste i— Transfer of 

^Property Act, S. 101. 

The superior landlord of Skdar-patni mahal got 
a mortgage- decree against the dar-patnidar^ia 
respect of the mahal* In execution of this 
decree, he put hp the mahal to sale and himae|^ 
purchased it. Previously he had obtained a 
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decree for rent due to him from the dar*patni- 
dar on account of the dar-patni* In execution 
of the mortgage- decree, the sale of the dar-patni 
mehal was subject to inoumbrances including 
the encambran*ce of the rent^^deoree. The land- 
lord wanted to execute his rent-decree agaiQ|t 
S(fme other property of the dar-flatnidar : 

a 

that the landlord was entitled to do so. 

• * 

In applying the doctrine of merger, the 

dominating principle by which a Court is guided 
is the intention, and in the absence of express 
cr implied intention, the Oourt looks to the 
benefit of the person in whom the two estates 
have become vested. Gopal Lai Roy»T. Sha^- 
lendrabasioi Chowdhurani, ^ Ind. Oas. 393. 
Imam and Chapman, Jtr. 

(19) Abandonment by tenant of holding — 
Question of intention. 

The que.stion, whether in any individual case 
there has been an a))andonm6nt b>^a tenant of 
his holding, is a question to be determined upon 
the facts of each case. Chowdhury Babu 
Mahadeo Pershad y. Mussammat Durgi 
Sahun, 23 Ind. Cas. 368. 

HOLMWOOD and SHARB'UDDIN, JJ. , 

.References 12 C.W.N. 899 = 7 C.L.J. 72, 
Bel. on \ 10 C.W.N. 499-3 C.L.J. 222 ; 9 C.W. 
N. 379, ExpU 

(20) Receiver's claim for rent paid in advance 
to the owner— Transfer of ^Property Act* 
S. 50 — Such advance payment a condition 
precedent of letting the premises. 

Where the owner of certain mortgaged pre- 
mises let them to the applicant after receiving 
5 months' rent in advance as a condition prece- 
dent of such letting and where a Receiver of 
these premises appointed subsequently sued for* 
the same rent. 

Held* the lessee having paid the rent in 
advance only as a part of his entering into the 
contract of hiring the premises, could not be 
compelled to pay it ofer again to the Receiver. 
Toon Chan y. P. C. Sen, 7 Bur, L. T, 139 = 7 
L.B.R. 268 = 24 Ind. Oas. 693, 

Fox, C.J. 

(21) Raiyat executing usufructuary mortgage 
of holding— Abandonment— Question of fact 
— Raiyat continuing to pay rent— No inten- 
tion of leaving village — Receipt of rent by 
landlord after notice of alleged Abandon* 
ment — Khas possession* whether landlord 
entitled to. 

The mere execution of a usufructuary mort- 
gage may not be sufiicienb to establish al^DdDa> 
meat by a Raiyat of his hokting, which question 
is principally one of fact (t^. 

Where a raiyat executed a usufructuary 
mortgage of his holding but covenanted to 
continue to pay the rent thereof, and ii was 
found that, though he left the land because be 
was ill and there was no one to take care of 
him, yet he« intended to come back lo the 
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viila|9;e, and that rent was received by the land- 
lord after he came to have notice of the raiyaia 
leaving the place : 

Held, that there was no abandonment of his 
holding by the raiyat entitling the landlord to 
khas possession. Oour Chandra Das Poddfr 
y. Sheikh Azimoddi„23 lud. Cas. 546. 
WOODROFFE and WALMSLEY, JJ. » 

References: — (a) 20 Ind. Oas. 15?8 = 17 O.W. 
N. 802, Bel. 

(22l Landlord and tenant — Dispossession of 
tenant by landlord or person claiming under 
hiff% effect of --Dispossession from certain 
* lands of tenure— Suspension of rent of other 
lands during dispossession. 

When a landlord or a person claiming under 
him has dispossessed a tenant from certain land 
of the tenure, he is not entitled to recover rent 
for the remaining lands in the possession of the 
tenant, inasmuch as it could not be said in 
that case that each bigha of land is separately 
assessed and separately chargeable with rent (a). 

Where an intermediate tenure has been 
created by the landlord between himself and 
bis'()enants,and that intermediate lenure-holder 
has dispossessed the tenants pf a portion*of 
their land, he cannot recover rent from them. 
If the landlord tries to step into the shoes of 
the intermediate tenure-holder and to do that 
which the intermediate tenure-holder is not 
eiUitled to db, he cannot do so. Fateh All 
Chowdhury y, ParshaNath Das, 23 Ind. 

552. 

HOLMWOpD and CHAPMAN, JJ. 

References : — (a) 28 C. 188 ; <1849) 7 C.P. 
266 = 6 D. & L. 567 = 18 L.J.O.P. 189 = 13 Jur. 

, 638 = 137 Eng.Rep. 107 = 78 R.R. 627, Ref.; 34 
C. 191, D. 

(23) Landlord and tenant — Ejectment of 
tenant — Compensation for trees planted. 

Following the rule stilted in S. 108 (6) of 
the Transfer of Property Act as a rule of jus- 
tice, equity and good conscience, held, that a 
tenant is entitled on ejectment to compensation 
for trees that he has planted. Hi Hmat Tok v. 
Nga Kyweflla, U.B.R. (1914), Ist Qr., p. 11 
»24 Ind. Gas. 708. 

SHAW. J.C. 

(24) ^eni^ assessment of— Rent not realized for 
many years — Adverse possession — Ijara— 
Possession without payment of rent after 
expiry of lease, 

A certain mouza was given in ijara to the 
appellants’ predecessor about 50 # years ago. 
They excavated a tetnk there after taking per- 
mission from the respondent’s predecessor. 
Neither the respondent nor his predecessor ever 
realized rent for the tanli and its bank, during 
the continuance or after the expiry of the lease: 

Heldf (1) that the ijara constituted a good 
answ^ to the plea of limitation by adverse 
poBsraaion. ^ 
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(2) That the doctrine laid down in Ikimsden 
V. Dyson {a) Wds applicable. Allabuddin y. 
Maharaja Birendra Kishore Manikya Baha- 
dur, 20 C.L.J. 300. 

Jenkins, o j., Mookerjbe and Beach- 
croft. JJ. 

References: - [a) (1866) L.R, 1 H.L. Eng, & 
Ir. App. Oas. 129, Appl, 

(25) Rent-free tenure — Inference — Tenant 

V holding without payment of rent for a long* 
series of years — No proof of realisation of 

^rent. 

In a suit for declaration of the Zemindary 
title to certain lands, for assessment of fair and 
equitable rent thereon, and for recovery of back 
rent, it was found that the defendants were in 
possession for a long series of years without 
payment of rent and that the plaintiff had not 
proved that rent had ever been realised in res- 
pect of the lands in suit : 

Held^ that, under the Sircumstanoes, it could 
be inferred that the defendants held under a 
rent-free title. Maharaja Birendra Kishore 
Manikya Bahadur v. fihoirab Chandra 
Ghakrabarti, 20 C.L.J. 295. 

JENKINS, C.J., MOOKBBJEB and BEACH- 
CROFT, JJ. 

References : — (1862) Marshall 215; 10 W.R. 
461 ; 14 W.R! 108, R, 

(26) Landlord and tenant— Ejectment suit— 
Proof of lawful title by plaintiff — Presump^ 
lion— Boldmg over of agricultural leases, 

Sadasiva Iyer, J,—k subsequent trespasser 
whoso title has not been perfected by 12 years’ 
posseesioD cannot successfully resist a suit in' 
ejectment brought by a plaintifi who had been 
in lawful possession of the suit land for however 
short a time, before the defendant’s possession, 
which is proved to be unlawful, commenced. 

Lawful possession, however short, is pre- 
sumptive evidence of title as owner and of the 
title to possession and such presumption 
should be rebutted by the defendant. 

The fiction of tenancy by sufferance applying 
to leases under the Transfer of Property Act 
does not apply to agricultural leases. 

Observations on the practice of letting of 
agricultural land and the law to be applied to 
the same. Ganapathl Mudali v. Yenkata- 
lakshiminarasayya, (1914) M.W.N. 728. 
MILLER and SADASIVA IYER, .It. 

(27) Landlord and tenant— Possession of 

plots of land with treen thereony suit for — 
Trees planted by tenant on h%s cultivatory 
holding before accrual of tenancy, effect of 
ejectment decree upon— Groves* custom in 
r taped of, as recognised in Oudh, • 

When a landlord obtains a decree for ejeot- 
n^nt against a tenant, the latter is bound, in 
the absence of any special rule or custom to 
the contrary, such as that existing in the case 
t>f groves, to deliver over possession of the trees 
along with that of the cultivatory holding on 
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wbiob tkey stand, even though they were 
planted by him before he acquired the status 
of A tenant. Sardar Singh v. Gaja Singh, 28 
Ind. Oas. 957. 

Lindsay, j.c. 

Beference$:-2 O.G. 281, F.\ 1 O.C. 231, D- 

(28) Enhancement of rent-- Homestead land 
— Kabulyat executed by tenant --Stipulation 
that increased rent would he paid on 

9 increased area found on measurement — 
Area in boundaries — Landlord, if entitled 
to additional rent on excess area being fotnd 
to be in tenant's possession— Prevailing rate 
in vicinity — If rent stated in Kabulyat 
to be enhanced according to prevailing 
rate in vicinity— Procedure to be adopted 
by landlord. 

Where there is an express stipulation in a 
kabulyat that the landlord is entitled to excess 
rent in ease the area of the land let out and 
described within oertaii^ boundaries be found on 
measurement to be more than what is men- 
tioned in the kabulyat, the landlord is entitled 
to rent for the excess land which the tenant is 
found to hold within the boundaries mentioned 
in the kabulyat. 

If the rent of a tenant in respect of a home- 
stead land is not a fixed one and the rent paid 
by him is inadequate, the landlord can call 
upon him to pay such rent as is ^proper and if 
the tenant does not agree to this, the proper 
course for him is to give the defendant a proper 
notice to quit and then to sue him for ejectment. 

A landlord is not entitled to a decree for 
enhanced rent on the ground that the prevail- 
ing rate ol rent of similar lands in the vicinity 
was higher than the rale stated in the kabul- 
yat, Jadu Nath Daa v. Manindra Chandra 
Nandi, 23 Ind Oas. 967. 

OHATTBRJBA and BEACHCROPT, JJ, 

(29) «7btnf liability for rent of two plots com- 
prised in a holding— Landlord distributing 
the rent on each plot separately— Effect — 
Bight of tenant to pay arrears of rent on 
one 0 / such holdings— Rent decree passedin 
respect of holding on which no arrear is 
due— Effect on rights of mortgagee inposses^ 
sion—8, 85, C.P, Tenancy Act (1898). 

Where there are two plots comprised in a 
holding and the landlord agrees to distribute 
the vent on each parcel separately, the parent 
holding is^split up into two holdings. 

There is no authority for the proposition that, 
without the order of a SetMement Officer, no 
holding can be split up by the landlord and the 
tenant with mutual oousent. 

S. 85 of the Tenancy Act contemplates eject- 
ment only from the bolding in respect of which 
an arrear is due. In other words, it wdhld be 
open to a tenant to pay up the arrears on one 
holding and save it from forfeiture, though be 
is unable to pay what is due on another hold- 
ing (a), t 

Where the tenant dees not plead that no 
arrear was due in respect of the holding and 


Landlord apd Teaant^(Conftnusd). 

allows a decree to be passed for rent, the ddbree 
and the order for ejectment would be binding 
on the tenant, but cannot prejudice a mortgagee 
when the mortgage is not void as against the 
landlord. 

^he tenant’s consent to the deqjree places thaU 
decree on no higher footing than a voluntary 
surrender (f>). 

Such a Buriender by the tenant wifi not pre- 
judice a mortgagee when the mortgage is not 
voidable at the instance of the landlord. In 
such a case the tenancy has, m consideration of 
law, a continuanoe (c). Tlkaram Y. Seth 
Ghasiram, 10 N.L.R. 129. • r 

MITTRA, OFPG. A.J.O. 

References :—(a) 29 A. 18, R, (b) 32 0. 283» 
R. (c) 2 N.L.R. 170 ; 15 O.P.L.R. 99, R. 

(30) Agricultural lease — Denial of landlord's 
title — Forfeiture of tenant's rights— English 
and Indian Common Law — T^jHiat consti- 
tutes ^ disclaimed — Tenant admitting in 
good faith superior title of third person to 
portion of lands included in the tenancy — 
Effect ~ Forfeiture— S, 111, Transfer of 
Property Act—Ss^ 9, 161, 163, Madras 
Estates Land AcL • 

fer Sadasivet Iyer, J. — As regards the 
forfeiture of a tenant’s rights on account of his 
denial of the landlord’s title, the Indian 
(lommon Law is not so strict against the tedant 
as the English Common Law, is on this 
ground, among others, that, both under the 
'Lengal Tenancy Act and the Madras Estates 
Land Act, mere denial of the landlord’s title 
will not entitle the landlord to eject a ryot. 

Even in cases not coming under the Madras 
Estates Land Act, where the landlord claims 
to eject on the ground of the denial of bis title, * 
in the case of an agricultural lease, such a claim 
should not be viewed by the Courts in India 
with much sympathy, and the right of the 
landlord to eject should be recognized only to 
the extent to which by long-established prece- 
dents bo has becume so entitled. 

To constitute a disolaimer there must be a 
distinct and unequivocal renunciation of the 
tenancy, and the application of the doctrine 
should not be extended to a case in which the 
tenant does not set up «a title to the whole in 
himself or a title to the whole in others, but 
merely questions the extent of the interest of 
the landlord and his title to receive the entire 
rent. 


The case is even stronger where a tenant 
never denied the landlord’s title to receive the 
entire rent„but only admitted in good faith the 
superior title of a third pefson to a portion of 
the lands included in the tenancy. There is no 
disclaimer and no forfeiture will be incurred in 
such a case. Abbakh» Shetti y. Beshammai. 
16 M.L.T. 442 -(1914) M.W.N. 915. 

SadASIVA lYBR and NAPIBR, JJ. 


References ;-(1918) M.W.N. 666; 84 %161; 
17 0. 196 ; 20 V3. 101 ; 2 C.L.J. 889, R^^ 
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(Bif Suit for rent Sale of tenure for arrears 
— Liability to pay rent beiiveen date of 
decree and date of sale — Personal liability 
of old tenant^ Purchase by landlord. 

Where a tenure is sold for arrears of rent 
ifoder the proyjisioaB of the Bengal Tenancy 
Act, the old tenant is^personaliy liable for the 
rent between the date of the decree an4,the 
date of thb sale, where there ar^ no surplus 
proceeds of the sale ; and the mere fact of the 
purohaser being the landlord is not sufficient 
to oast upon the lapdlord himself the liability 
of paying the rent between the date of the decree 
and tlm^date of the sale* Maharajadhiraj 
Sir Bejoy Chand Mahatap Bahadur y. Hari 
Handalf 24 Ind« OaSt 52« 

FliBTOHER and BlOHARDSON. JJ. 

Reference : — 6 C.W.N. 877, D, 

(32) Landlord and tenant^ Grove planted by 
proprietor with consent of general body of 
proprieibrs — Subsequent loss of status as 
proprietor ^ effect of, 

A grove planted by a proprietor with the 
consent of the general body of proprietors in a 
village remains the property of the person 
planting it, although he may no longer be 
proprietor in the village (a), , 

Qucere, — Whether interests of a grove-holder 
as such, in land granted to him for the purpose 
of planting the grove, can be treated as forming 
a tenant holding of any of the desori^tions 
defined in the' Agra Tenanoy Act (b) ? Kf^^an 
Chand v. Musammat Chandun, 24 Ind. 

81, 

PiaOOTT, J. 

References :-^(a) Ind. Gas. 582 -Q A.lj.J. 
672; 30 A, 134 = 5 A.L.J. 99 = 3 M L.T, 194 = 

, A.W.N. (1908)51; 14 Ind. Gas. 799 = 9 A.L.J. 
483 ; 9 A. 83, R. (6) 16 Ind. Gas. 455= 10 A. 
L.J. 73 = 34 A. 645 ; 19 Ind. Gas. 416= 11 A.L. 
J. ‘236 = 35 A. 200, R. 

(33) Ejectment — Construction of lease — Non- 
payment of rent, effect of — Pazendari tenure 
incidents of, 

A lease under which a plot of land was de- 
mised on Fazendari tenure provided inter alia, 
“ I shall li\^ there till the Wadi remains in 
your possession. If the Wadi ceases to be in 
your possession and if ^he land be required, you 
are to pay me the value of *the said house 
whatever the same may come to. Otherwise 1 
shall puu down my house aod remove it.” The 
landlord, whilst yet in possession of tbe Wadi, 
sued to eject the tenant from tbe land ; 

Held, that the landlord had not, under the 
circumstances, the right to eject the tenant. 

A mere non-payiQent of rent by a tenant if 
the tenanoy is not determined does not give 
him a right to the property as against his 
landlord. 

Observations of Parran, J., in Parmanandas 
Jivandas v. Ardeshir {a) as to the import of the 
term^“ fazendari ” occurring in a written docu- 
ment embodying the contract beftween parties, 

47 
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referred to. Yeehwant Yiahnu None v. 
Keshavrao Bhaiji, 16 Bom. L.B. 720. ' 

Scott, c.j., and Davar, j. 

Reference : — (a) 16 Bom. L.B. 723 (Note), R, 

(34) Patta — Construction — No period fixed^ 
Conditions that after a certain year rent 
shall be so much — Permanent tenure — 
Enhancement — Consolidation of two items, 
whether constitutes enhancement. 

A patta, which, without speoifioally limiting t 
the j)eriod, provides that from a certain year 
onwards the rent shall be so much, fixes the 
rent for all time and creates a permanent 
tenure. 

The consolidation of two items payable or 
believed to bo payable by a tenant does not 
constitute any variation or enhancement. 

Haradas Acharyea Chaudhuri y. Abhoy 
Gharan Dhupi, 24 Ind. Cas. 58. 

TbUNON, j. 

(35) Tenant b7 ought on land by lessee for term 
of years — Expiry of lease — Tenant holding 
over — Acceptance of rent by second lessee — 
Position of iana^it— Creation of new tenancy 
— Transfer of Property Act, 8s, 2. cl. (c), 
106, 116 — '"Legal representative,'' meaning 
of — Mode in which rent reversed — Presump- 
tion, 

J 

When a tenant has been brought for residen- 
.tial purposes on the land by a landlord who is 
himself a lessee for a limited term of years 
under the proprietor, his right would prima 
facie oome to an end upon the expiry of the 
lease of his landlord (a). 

If, after tbe termination of the first lease 
under tbe proprietor, the tenant continues in 
occupation of the land, and is treated as a 
tenant by the next lessee under the proprietor, 
who accepts rent from him, a new tenanoy is 
created in favour of the tenant, which is afiect- 
ed by the provisions of the Transfer of Property 
Act then in force (b). 

The expression “legal representative,** in 
S. 116 of the Transfer of Property Act, is not 
defined in the Act, but it clearly implies a 
person who occupies the same position as the 
lessor. It cannot include the second lessee who 
had transferred to him only a fraction of the 
interest possessed by the lessor. 

The effect of the section is that the lease of 
the person from whom rent is apoepted is 
renewed from year to year, or from month to 
month, according to the purpose for which the 
property is leased as specified in S. 106 ; and 
where the tenancy is for residential purposes, 
the lease must be deemed to have been a lease 
from month to month. * 

J 

The mode in which rent is expressed %o be 
reserved afiords a presumption that the tenanoy 
ii^^of a character corresponding thereto (c). 

Therefore, whenever rent is claimed annually 
the presumption is that tbe tenanoy is from 
year to year. ^ 
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Bat ^hia rule is not of universal applioa> 
tion (di, Dargi Nikarini v. Goberdhan Bose, 
24 Ind. Gas. 183==20 C.L.J. 448. 

MOOKBRJEE and BbacHOROPT, JJ. 

Referenoes (a) 2 W.R. 155 ; 22 W.R, 274 ; 
26G. 646«3 0.W.N. 336; L R. 4 Q.B. 170« 
10 B. & 8. 183 = 38 L.J.Q.B 78 = 19 L.T. 
601«17 W.R. 619. Rel. (b) 4 Camp, 275 = 16 
R.R. 792; Ir. Rep. 7 Eq. 467 ; L.R. 4 Q.B. 170 
=ilOB. & 8. 183 = 38 L.J.Q.B. 73=19 L T. 
•301 « 17 W.R. 619, R. (c) 3 BiiiR. (N.O.) 608 
-4 Soott. 301 = 3 Hodges. 66 = 6 L.J. (N.8.) 
O.P. 82-132 Eng. Rep. 506 = 43 R R. 728. 
Rel. id) 10 LJ.O.P. 113 = 2 Man. and G. 511 = 
134 Eng. Rep. 850; 3 B. & C. 88 = 4 D. & R. 
693 = 2 L.J. (O.S.) K.B. 215 = 107 Eng. Rep. 
667, Bel. 

(36) Landlord and tenantt dispute betwecUt 
as to possession of specific plot — Onus of 
juroo/— ZerAifc, necessity of proving disputed 
iand— Khaa landgther than zacsiit— Tenure 
or holding — Lease to ticcadar to cultivate — 
Lands cultivated if raiyati land of ticcadar 
•^Ticcadar* s possession of land outside ticca, 
if adverse to landlord* 

The owner of a tauzi is entitled to recover 
possession of lands within it, unless the defend- 
ants whom he sues can prove a subordinate 
interest that derogates from his tjtle. The fact 
that he has failed to prove certain spsoiflo titles 
which he in addition asserted in the disputed 
lands, does not deprive him of his initial pre- 
BumptioD in his favour. Tne onus which is on 
the defendants must be discharged by them. 
The fact that the defendants were raiyats bold 
ing other lands of the village would make 
them settled raiyats of the disputed lands, if 
they proved that these lands were held by them 
as raiyats, but not, if they fail to prove this. 

3 0. W. N. 763 did not apply to this case, in 
which the defendants held a number of separate 
holdings and did not claim to hold the land in 
suit as a part of any specilio holding. 

Where a ticcadar took a lease of lands far 
exceeding lOO' bighas in area to cultivate by 
sowing indigo or other crops either by means of 
khas cultivation or through tenants.*^ 

Held, that it was a tenure. 

A tenure holder does not become a raiyat 
with respect to all land that comes into his 
direct possession, because the lease authorises 
him to dliltivate these lands. 

A proprietor may hold other lands besides 
zerait lands in khas possession, and because he 
recovers possession of lar.ds on the basis of the 
presumption arising from bis proprietorship, it 
does not fdilow that the land is eernit, nor does 
the 4 ,faot that he fails to prove the ladd to be 
zerait prevent him from claiming the land, if 
the defendant fails to establish a subordlc^te 
interest in it. 

Where the proprietors having purchased cer- 
tain holdings suSer them without any arrange- 
ment to be taken possession of l^y their ticcadars, 
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the ticoadar’s possession of suoh holding does not 
become adverse to the nroprietors. H. Manners 
y. Harihar Koer, 19 G.W.N. 149. 

OOXE, and D. OHATTEjRJEE, JJ. 

(37) Landlord and tenant Sy>it by former m 
* ejectment-^ Bur den gn latter to prove land 
held in tenancy —Jurisdiction to entertain 
*suit afi^ remand-^Suit originMy tried by 
Districr Judge, after remand tried with 
consent of parties by Subordinate Judge^ 
Irregular assumption of jurisdiction no 
objection. 

Where a suit valued at Rs. 1,868 vaae heard 
in the first instance before the District J udg*e 
and dismissed as barred by limitation, but on 
appeal the High Court remanded it for trial on 
the other issues, and thereafter the oase having 
been transferred to the file of the Subordinate 
Judge, the latter ofiicor with the consent of the 
parties tried and disposed of the syiit. 

9. 

Held, that if the order of the High Court 
did not place any restrictions on the power of 
the District Judge to transfer the case, the 
transfer was authorised by S. 24 of the Civ. 
Pro. Code. But if the remand order was inter- 
preted to have directed the District Judge ^im- 
sfilf to try thf) suit, it was not a oase of the 
trying Court not having local or pecuniary juris- 
diction but of that Court assuming jurisdiction 
in an, irregular manner, and the parties hkving 
oon^^mied to the trial by the Subordinate Judge 
wf^re not entitled to object to it on that ground 
on appeal ; and it was immaterial that, as a 
consequence of such trial, appeal from his deci- 
sion on facts lay before the District Judge and 
not before the High Court. ' 

What was held in 3 C.W.N. 763 was that, 
when a tenant has been in possession of land* 
ostensibly a.s part of an admitted tenure, it lies 
upon the landlord in a suit in ejectment to 
prove in the first instance that the land is his 
/cTias- property. 

t 

It is not the law that, because a defendant 
is found to be a tenant of some land under the 
plaintiff, tho burden is thereby oast upon the 
plaintiff to establish that the land he seeks to 
recover is outside the tenancy of tiie defendant. 
The burden would ordinarily be on the defend- 
ant to prove t]\e tenancy under which he claims 
to hold it. Protap Chandra Roy v. Judhistlr 
Das, 19 C.W.N. 143, ^ 

MOOKBRJEE and BBACHOROPT, JJ. 
References 6 C.W.N. 1905 ; 12 O.L.J. 376, 
R. 

(38) Denial of relationship by tenant m prevu 
ous iuit — Tenant, tshether can take up 
inconsistent plea in sitbsequent suit — Liti- 
gants --Praciice. 

Parties litigant camnot be allowed to take up 
inconsistent positions in Court. 

Therefore, where, in a previous suit for rent 
by plaintiff against the defendant, the latter 
sucoessfully pleaded that he was not a tenant 
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of the plaiotiS, and the plea was accepted by 
the Court with the result that the suit for rent 
was dismissed : 

Held^ that the defendant cannot be now 
permitted in a suit by the plaintifE for declara- 
tion of title and recovery of possession, to tahe 
up an inconsistent plc/a and to urge thab he is 
a tenant who should have been made liable for 
rent in the previous litigation cotJtrary to his 
false defence ; and if the title of the plaintifi is 
proved, the defendant must be deemed a 
trespasser in occupation of the land and be is 
liable to be ejected at the instance of the 
plaintifiS^ Shashi Bhusan Mandal v. Ram 
Bebak Mandal, 34 Ind. Gas. 181. 

MOOKBRJBB and bbachcroft. jj. 

References \ Ind, Gas. 660=913 C.L.J. 1 = 
16 0.W.N. 335; 5 Ind. Cas. 703 = 14 C.W.N. 
339 ; 2 C.W.N. 755 ; 6 C.W.N. 575 ; 2 C.L. J. 
389 = 9 C.W.N. 928 ; 3 O.L.J. 201, R. 

(39) Title — Lovg possession without payment 
of rent — Inference of rent-free- title — Limi- 
tation^Tank, 

Long possession without payment of rent 
may justify, in the oirournstianoe of a particular 
case,' an inference of rent free title (a). ^ 

Where a tank has been in the occupation of 
the defendants and their predecessors for more 
than, half a century, and it is called after the 
original holder who lived about a oentur\ ago 
and excavated bbe tank, and rent has never i^n 
claimed or realised in respect of the propert>>v 

Ileldf that a proper inference may be drawn 
that the defendants hold under a rent-free 
title : 

Reld^ also, that, as the plaintiff treats the 
•defendants as trespassers and they on their part 
set up a title by adverse possession and claim 
to hold the property rent-free and repudiate 
their liability to pay rent to the piaintiff, the 
latter’s suit for assessment of rent is barred by 
limitation. Jafar Ahmed v. Maharaja 
Birendpa Kishore Manikya Bahadup, 24 Ind. 
Oas. 319. 

MOOKERJBE and BEACHCROFT, JJ. 

References :r-{a) 10 W.R. 61 = 1 B.L.R. (S.N.) 
ii ; 14 W.R, 108. F. 

(40) Lease by landlord to third person — 
Lease subsisting’— Landlord' s right to sue 
to ejlct a trespasser. 

A landlord, though be has given a lease to a 
third person, is entitled, for the purpose of 
putting his lessee in possession, to maintain a 
suit to eject a trespasser The pi aiijtiff’s right 
to eject the defendant)^ cannot be defeated simply 
beoause the plaintiff^ does not disclose in his 
plaint the fact that a lessee from him is entitled 
to get possession from bin} or the fact that the 
purpose of his suit is to put such lessee in 
possession. The defendant can succeed only if 
he shows that the plaintiff or bis lessee has no 
right to possession beoause the ^defendant is 
himself entitled to possession either through a 


Landlord and Tenant— (Continued), 

title paramount to the plaintiff or derivud from 
the plaintiff or his lessee, or that the lessee is 
unwilling that the plaintiff should get posses- 
sion during the term of the lease. Somai 
Ammal v. Yellayya Sethurangaro, 16 M.L.T. 
632 = (1916) M.W.N. 12. 

SADASIVA IYER and Hannay, .TJ. 

References:— M. 687; (1912) M.W.N. 669 
(680) ; 33 M. 499 (501) ; 10 0. 1076 ; 13 O.L.J. 
284, R. 

(41) Title— Rent' free title — Tank — Non-pay- 
ment of rent for four generations — Presump- 
tion, 

Where a tank is popularly known by the 
name of the great grand-father of the defend- 
ants and the family of the defendants has 
been in ocoupation of the tank for four genera- 
tions and no rent has ever been paid or claimed: 

Held, that the inference may legitimately be 
drawn that the defendarfts held the property 
under a rent-free grant. Maharaja Birendra 
Kishore Manikya Bahadur y. Chandi Charan 

Dey, 24 Ind. Cas, 354. * 

MOOKERJEB and BEACHOROPT, jj. 

References 10 W.R. 61 = 1 B.L.R. (S.N.) 1 ; 
14 W.R. 108. A}7vI 

(42) Title— ^Rent-free grant— Long possession 
without payment of rent — Presumption. 

Whore the defendant himself and his father 
and grandfather before him were in possession 
of a tank for more than half a century, and no 
rent was ever claimed or realised in respect of 
the same, a rent free grant may be reasonably 
inferred from the long possession without pay- 
ment of rent. Nawab Ali y. Maharajah 
Birendra Kiehore Manikya Bahadur, 24 Ind, 
Cas. 424. 

MOOKERJEE and BEACHCROFT, JJ. 

References:— 10 W.R. 01 = 1 B.L.R. (S.N.) 
ii ; 14 W.R. 108, F, 

(43) Under -raiyati if transferable — Transfer 
of under-raiyali, effect of relinguishment 
—Right of raiyati to enter on land — Bengal 
Tenancy Act (VIII of 1886), S. 49, applica- 
tion of — Ejectment of under-raiyat. 

An under-raiyati holding is not transferable. 

Where an under-raiyat transfers his whole 
holding, the landlord of the holding o^in sue in 
ejectment without reference to 3, 49 of the 
Bengal Tenancy Act which in suoh a oase has 
no application. Srlmati Aminuonesea v. 
Jinnat Ali, 19 C.W.N. 43 = 20 C.LJ. 548. 
Holm WOOD and Chapman, jj^ 

(44) Long possession without payment of 
rent— Grant, rent-free— Presumption, 

?be principle that long possession without 
payment of rent may justify the inferenoe that 
the possessor holds under a rent-free grant, 
has no application where the faot of possession 
without payment of rent may be attributed to 
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a lawful origin other than a rent-fee grant. 
Oirija Nath Roy Chowdhury y. Chandi 
Charan Laha, 24 lad. Gas. 286. 

MOOKERJEE and BEACHCBOFT, JJ. 

(46) Non- transferable holding --Transfer — 
Ejectment by landlord — Limitation Act 
(1908), 8 . 18. 

A landlord suing in ejeotment a purchaser of 
^ non-transforable holding cannot succeed 
unless he makes out a case under S. 18, Limi- 
tation Act, where the purchase took place rhore 
than 12 years before the suit. Panchakari 
Chatterjee v. MaharaJ Bahadur Singh, 19 C. 
W.N. 136. 

Mookbrjee and Beachcropt, jj. 

(46) De facto landlord — Tenant lei into pos- 
session bona fide, whether trespasser, 

A tenant let into possession bona fide by a de 
facto landlord is not a irespasaer but has a good 
title. Bukumari Ghose v. Haladhar Mandai, 
24 Ind. Gas. 434. 

CaRNDUFF and CHAPMAN, JJ. 

Bejerence : — 20 C. 708, Appi, 

(47) Adjustment of accounts — Money left in 
deposit with tenanV for payment to superior 
landlord--- Default by tenant — 8ui* by suverior 
landlord against landlord of tenant and realiza- 
tion of amount — Sub'^eguent suit by landlord for 
amount paid to superior landlord^ against tenant 
— Character of amount left with tenant, whether 
rent or not — Subsequent suit, whether one for 
rent or damages — Limitation — Contract Act, 
S, 46 — Limitation. Act, 1877, Art. 115. Lachmi 
Miaiir y. Deoki Kuar, 19 Ind. Gas. 752=19 
O.W.N. 174. See Final Part, 1913. Ool. 748. 

(48) Suit for possession — Plea of tenancy and 
limitation— License — Status of tenant if may be 
obtained by possession— User of land — Erection 
of structures to reside — Consent of ptlaintiff'' s 
predecessor —License, different hinds of. Motl 
Lai Roy y, Kalu Mandar, 19 lud. Gas. 853 = 
19 O.L.J. 321. See Final Part, 1913. Gol. 749. 

(49) Enhanced rent, claim for — Contract- 
Garden and bastu land — Garden converted into 
bastu land— Tenant, if liable to pay fair rent. 

Maharaja Manindra Chandra Nandi y. Ja- 
gannath Khan, 18 G.L J. 324 = 21 Ind, Gas. 
627. See Final Park, 1913, Col 750. 

(50) Ps^session without a patta — Property 
hypothecated for payment of rent— Suit to 
enforce hypothecation, maintainability of, Sri 

Kishun Das y. Yakub Khan, 11 A.L.J. 769 = 
36 A. 506 = 21 Ind. Gas. 466. See Final Part. 
1913. Col. ^51. 

(5J) Presumption — Bent free — * Befiagan ' 
entry of, in settlement record — Kabillagan,— 
*Lahheraj\ Kerwar Bhagat v. Sheo Prosad 
Lai, 18 C.L.J. 166 = 21 Ind. Gas. 416 = 18 tl. 
W.N. 913,. Bee Final Part. 1918. Col. 761. 

(62) Fresumption--Bent, fixity of— Long pay- 
ment of rmt at uniform rate— Patta found false 


Landlord and Tenant— (Oonfint^sd). 

— Abandonment an 1 surrender — Non-transfer- 
able occupancy holdina, transfer of, effect of — 
Bengal Tenancy Act iVITI of 1885). 8s, 86, 87 
—Sub-lease by a raiyat, invalid — Under- 
raiyaVs position — Court, if can accept part of 
written statement, Pran Krishna Saha v.> 
Mukta Sundari Dassya, 18 O.L J. 193 = 21 
Ind. Oas. 544. See Final Part, 1913, Col. 752. 

, 

(63) Dana^andi and batai systems of tenancy 
— Presumption as to contract of tenancy from 
contract of tenancy in respect of adjoining lands 
— Record of rights published after institution of 
suit, if can he relied on— Non-attendance of 
landlord at apportionment — Liability ef tenant, 
if he appropriates whole of crops — Bengal 
Tenancy Act (VIII of 1885), 8, 69. Raja 
Kamaleshwari Pershad Singh y. Kanharl 
Singh, 17 O.W.N. 1159 = 20 Ind. Cas. 171 = 19 
C.L.J. 348. See Final Part, 1913. Ool. 753. 

(54) When implied contract presyjned — Con- 
sideration — Eight to revert to waram rate, 

Sitharamrazu Lingarazu y. Raja Yenkatadri 
Appa Row Bahadur, (1913) M.W.N. 645 = 
21 Ind. Oas. 36. See Final Part, 1913, Ool. 
754. 

(55) Raiyat at fixed rates— Pleading — Higher 
sidlus pleaded— Jf tenant can prove loum status 
of occupancy raiyat. lohhamoyee Debee y. 
Krishna Kamini Debee, 18 Ind. Cas. 377^:18 
O.L.J^fi36 = 18 O.W.N. 368. See Final Fart, 
lOlBoOol, 764. 

Prescription — Acquisifion of limited in- 
terest of tenant by 12 years'" possession. Kali 
Charan Shaha v. Dabirudain Ahammad, 18 
Ind. Gas. 616=18 C.W.N. 654. See Final 
Part, 1913, Col. 756. 

(57) Taluk — Permanent tenure— Purchaser 
of portion — Bent suit— Purchaser not made 
party if affected. Budayar Rahman v. Karara 
Ali, 18 C.L.J. 271 = 21 Ind. Cas. 47. See Final 
Part, 1913, Col. 759. 

(58) Eaiyati interest,— Land not agricultural 
or horticultural — Garden not permanent— Act 
Vll (B. G.) of 1868, Ss. 12, 14. Chandra 
Kumar Aioh v. Chaitanya Charan De,18 G.L. 
J. 232=21 Ind, Gas. 542. See Final Part, 
1913, Ool. 758. 

(59) Holding consisting of sir land— Position 
of tenant — Suit for ejectment— Jurisdiction — 
Bs.62, 63, 69, G.P, Tenancy Act, Narayan Y. 
Bisram. 9 N.L.R. 158 = 21 Ind. Oas. 607. See 
Final Part, 1913, Col. 772, 

(60) Adverse possession— Agent of landlord 
collecting rents and accounting for them to 
landlord— Adverse title by the agent during 
continuance of tenancy — Non-payment of rent 
by agent to landlord- Landlord's right to 
recover lands at the end of tenancy, Krishna- 
dixit Baldixit v. Baldizit Wamandixit, 15 
Bom. L.R. 1016=21 Ind. Cas. 763 = 38 B. 63. 
Bee Final Part, 1913, Gol. 772. 

(61) Estoppel — Nan-iransferahle holding — 
Mortgagee and^purchaser of equity of redemption 
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— Mortgagee^ if can question transfer of rights. 
Sheikh Jamahar v. Sheikh Nazir, 18 O.Ii J. 
612 = 21 Ind. Qas. 960. See Final Part. 1913, 
Ool. 773. 

(62) Rent, suspension of --Tenant, disposses- 
sion of --Dispossession, Godai Molla v. Atqgn- 
uddi Howladar. IS G.L.J. 509 = 21 Ind. Qas. 
967. See Pinal Part, 1913, Ool. 773. t 

(63) Right to improvements — Buildings to he 
removed when — Right of ownership in them-- 
English and Indian Law, Angammal v. Malic 
Muhammed Syed Islami Saheb, (1913) M.W. 
N. 974 = 14 M.L.T. 418 = 25 M.L.J. 625 = 21 

^Ind. Qaa. 683, See Final Part, 1913, Ool. 774. 

(64) Civ. Pro. Code, 1908, 8, 98 — High 
Court Judges, difference between— Practice as to 
reference to third Judge, change of— Case to he 
conditionally decided and point only to be referred 
— Bengal Tenancy Act (VIII of 1885), S- 153 
— Suit by lessee of landlord for rent against 
tenants, masking landlord party — Tenants 
contesting validity of lease— Decree, if appealable 
— Ex parte rent decree, if res judicata on the 
question of relationship of landlord and tenant, 
Mohammad Gaohar Ali v. Samiraddin 
Sheikh, 18 G.W.N. 33 = 22 Ind. Gas. 383, See 
PiiTal Part, 1913, Col. 775. 

(66) Agreement betioeen patnidar and another 
to sell patni — Receipt of profits by intending 
purchaser — Liability of intending purchrmr for 
rent — Transfer of Property Act, 8. 54— Admis- 
sions of intending purchaser that he is o^%er, 
whether can give him title, Ananda Chandi'^^M 
Roy Y. Syed Abdulla Hossein Chowdhury, 20 
Ind. Gas. 679 = 41 0. 143. See Final Part, 
1913, Gol. 775* 

(66) Disclaimer, what is — Denial of relation- 
, ship of landlord and tenant, if amounts to 

discldimer of landlord's title — Forfeiture — 
Adverse possession — Limited interest, Protap 
Narain Mukerjee v. Srimati Biraj Dasi, 20 
Ind. Gas. 823 = 19 G.L J. 77. See Final Part, 
1913, Ool. 777. • 

(67) 8ervice tenure — Darmilla inam lands — 
Dispensation of services— Right to eject tenants, 

Gajapathi Maharaja Garu v. Sondi Prahlada 
Bissoyi Ratno. 14 M.Ii.T. 662 = 21 Ind. Gas. 
833 = (1914) M.W.N. 179. See Final Part, 
1913. Ool. 777. 

% 

(68) Lease prior to passing of Transfer of 
Propertf^ Act— Non-payment of rent— Relief 
against forfeiture. RaraakriBhoa y. Babu- 
raya, 23 M.L.J. 715 = 12 M.L.T. 656 = 17 Ind. 
Gas. 947 = 24 Ind. Gas. 139. See Final Part, 
1912, Col. 717. 

(89) What amounis to adverse ptssession by 
tenant. Raja of .Yenkatagiri v. Mukkii 
Narasayya, 8 M L.T. 258=7 Ind. Gas 202 = 37 
M. 1. See Pinal Part, 1910, Ool. 767. 

(70) Rent, suit for — Limitation— Date when 
rent becomes due according to tenancy— End of 
Fasli— Computation from former date — Suit for 
rent for Faslis prior to 190S— Suit instituted 
after Madras Act I of 1908 {Estates Land ) — 


Landlord and Tenant— (Con^iAued). 

Tender of patta—Not necessary, T. P. Khan- 
thimathinatha Pillai y. Muthusamia Plllai, 
r2M.LT. 437 = (19i2) M.W.N. 960 = 16 Ind. 
Cas. 934 = 37 M. 540. See Final Part, 1912, 
Col. 712. 

(71) Rent-free tenure — Tenure holder if 
liable to pay rout lor accreted land— Settlement 
of alluvial land by trespasser— Rights of rdiyat 
bona fide taking settlement. See ACCRBTION, 
No. 1. 19 G.L.J. 595. 

(72) House fallen in earthquake — Liability 
of tenant for rent. See ACT IX OP 1887 
(PROVli. 8.0. COURTS). No. 8,64 P. W.R. 1914. 

(73) Landlord assisting in dispossessing ten- 
ant — Suit by tenant— Limitation, See ACT 
VIII OP 1886 (Bengal Tenancy), No. 106, 
21 Ind, Gas. 367. 

(74) Meaning of— Usufructuary mortgagee if 
a landlord— Oo-sharor landlords, who are — 
Usufructuary mortgagee of a portion from a 
oo-sharer if a co- sharer landlord— Decree for 
rent obtained by such mortgagee how to be 
executed. See ACT VIH OF 1885 (BENGAL 
Tenancy), No. 78, i8 C.W.N. 1016. 

(75) Kabuliat taken at enhanced rate on pro- 
mise to grant pattah including extra land in 
tenants holding — Grant of pattah but not in- 
cluding proiGiisod laud — Promised land in 
tenant’s possession — Suit for recovery — Pattah 
invalid— Oral settlement before pattah whether 
effectual. See ACT VlII OP 1885 (BENGAL 
Tenancy), No. 17, 23 lud. Gas. 579, 

(76) Alteration of rent in respect of alteration 
in area — Suit for assessment of rent— Main- 
tainability. See Act VIII OF 1885 (BENGAL 
Tenancy), No. 3i. 20 G.L.J. 296. 

(77) Suit for additional rent for increased 
area— Excess of land found in tenants’ posses- 
sion— SDandards.of measurements same on both 
occasions— Allowance for difference in systems 
of measurement if to be granted. See ACT VIII 
OP 1885 (BENGAL TENANCY), No. 32, 23 Ind. 
Gas. 794. 

(78) Non-transferable holding -Mortgage of 
portion if operates as forfeiture— Mortgagee if 
entitled to make deposit to prevent sale of 
holding in execution of rent decree— Contract 
of tenancy made after passing of Act VIII of 

1885 (B.C.) but before commencement of the 
Act— Effect. See ACT VIII OP 1885 (BENGAL 
Tenancy), No. 96, 24 ind. Cas. 9. ’ 

(79) Transfer of permanent tenure — Tenant 
whetW transferor or transferee— Tender of 
rent by transferee coupled with demand of sta- 
tutory receipt if valid tender. See ACT VIII OP 

1886 (Bengal Tenancy), No. 6, *19 C.W.N. 

112 . ** 

(80) Joint landlords, who are -“Revenue pay- 
ing estates ~ Lands falling under more than one 
estate— One estate sold for arrears of revenue — 
Purchaser whether joint landhtrd with proprie- 
tors of ether estates. See ACT Vlll OP 1886 
(Bengal Tenancy), No. 62. 24 led. Gas. 281. 
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(81) Viram pat ta— Utilization of portion of 
nanjai holding as seed bed — Landlord’s right 
to olaim damages for non-cultivation of the 
Nathankal plots— Burden on landlord. See ACT 
VIII OF 1866 (Madras Rent Recovery), 
No. 1, 27 M.L J. 414. 

(82) Varam agreement— Condition that ryot 
should cultivate the land in due season — Valid- 
ity — Breach of condition — Measure of damages. 
S^e ACT VIII OF 1865 (Madras Rent Reco- 
very!, No. 2, 27 M.L.J. 415. 

« 

( 88 ) ‘ Under-tenure holder,’ meaning of— 
Mortgagee with possession —Intermediate land- 
holder— Tenant’s right to pay him. See ACT V 
OF 1984 (Madras Looad Boards), No. 2, 
(1914) M.W.N. 939. 

(84) Tenant’s rights— Common law princi- 
ple. See Mad. act I OF 1900 (MadaBAR 
Compensation* for tenant’s Improve- 
ments), No. 5, (1914) ^.W.N. 160. 

(85) Landlord whether bound to tender pattah 
before suing for rent — Excessive distraint 
whether can be set aside altogether. See ACT 
I OF 1908 (Madras Estates Land), No. 39, 

16 M.L.T. 440. ^ 

(86) Tenant faiiin^to cultivate holding held 
on rent payable in Kind — Landlord’s remedy. 
See ACT XXII OF 1886 (OUDH Rcjnt), No. 3, 

17 0.0. 55, 

(87) Rent payable — Suit for recovery of im- 
moveable property from tenant — Valuation of 
suit— Court-fee. See ACT II OP 1901 (AGRA 
TENANCY), No. 21, 12 A.L J. 933. 

(88) Payment of rent to third person — 
Denial of landlord’s title to his knowledge — 
Adverse possession. See ADVERSE POSSES- 
SION, No. 4, 22 Ind. Oas, 796. 

(89) Agraharamdara— Suit to eject tenants — 
Jurisdiction — Presumption — Land revenue 
alone granted— Terms of grant — Evidence — 
Tenants whether affected. See AGRaharaM- 
DARS, No. 1, 26 M.L.J. 99. 

(90) Rent deed in the name of benamidar — 
Payment of rent to real owner — Effect. See 
bbnami Transactions, No. 4, 26 M.L.J. 
697. 

(91) Suit for possession of bouse against 
trespasser— Decree on compromise in which 
defendant admitted plaintiff’s right on condi- 
tion of hi^allowing him to remain in possession 
as tenant — Effect— Dispossession of tenant, suit 
for. See CiV. Pro. Code (1908), No. 69, 12 
A.LJ. 81. 

(92) Lease— Dispossession — After-acquired 
title of lessoiV-Right of lessee— Defendant found 
to be« tenant of some land — Under-plalhtiff— 
Burden of proving that land sought to bo reco- 
vered is outside the tenancy. See ClV, PBQ. 
CODE (1908), No. 57, 19 O.L.J/408. 

(98) Lease for 15 years— Determination of 
tenancy— Provision for notice to quit after 
1 expiry of IS^yeare— Notice given prior to the 


Landlord and Tenant— (Confinnsd). 

expiry— Invalidity — Tenancy not determined* 
See OlV. Pro. Code (1908), No. 177, 26 M.L.J, 
467. 

(94) Landlord suing to recover possession 
under forfeiture clause — Second suit to recover 
retV^— Same cause of action —Second suit barred.* 
See Civ. Pro. Code (1908), No. 248, 16 Bom. 
L.R..154. 

(95) Rule ditres judicata t whether applicable, 
to all stages of suit— Suit for rent — Defence of 
eviction and consequence suspension of Lent— 
Previous suit by tenant agasnst landlord for 
possession of laud as included within tenancy— 
Dismissal of suit. See ClV. PRO. CODR.(4908), 
No. 39, 24 Ind. Cas. 243. 

(96) Creation of relation of landlord and 
tenant by decree— Law applicable. See CON- 
SENT Decree. No. 1, 16 Bom. L,R. 668. 

(97) Water tax paid to Government by land- 
lord— Not entitled to recover from tj^uant. See 
Contract Act, No.* 65, (1914) M.W.N. 66. 

(98) Zemindar’s suit for ejectment of tenant 

— Compromise of suit — Tenant agreeing to pay 
a certain sum of money — Whether opposed to 
public policy. See CONTRACT ACT, No. 21, 
12 A.L J. 331. • 

(99) Rent deoree against tenant for certain 
mouza— Subsequent purchase of mouza by 
stranger — Payment of decretal amount by ,.the 
Btranj^— Liability of tenant for such amount. 
SeovfoNTRACT ACT, No. 57, 22 Ind. Cas, 

(100) Money spent by landlord under orders 
of Municipal Board — Liability of tenants — Suit 
for the money whether of Small *OausQ nature. 
See CONTRACT ACT, No. 58, 12 A-L.J. 931. 

(101) Agreement to forego portion of rent — 
Validity — No consideration necessary. See 
Contract act, No. 49, 16 M.L.T. 184. 

(102) Joint tenants — Joint and several liabi- 
lity of tenants — Suit against one tenant to pay 
the whole rent— Power to order other tenant 
to be added as a oo-defendant— Whereabouts of 
other oo-defendant not known— Discretion of 
Court — 0. I, r. 10, Civ. Pro. Code. See CON- 
TRACT ACT, No. 40. 107 P.R. 19U. 

(103) Landlords collecting separately their 
sharers of rent i^ can jointly sue the tenants. 
See CONTRIBUTION, No. 5, 20 C.L.J. 206. 

r 

(104) Letting out by one co-sharer — Jungle 
and waste land— Land reformed— Acquiesoenca. 
See Co-sharers, No. 3, 19 0.L.J. 113. 

(105) Right to crush the sugarcane and the 
expression «nd boiling of ti^e juice — Customary 
easement. See EASEMENTS ACT, No. 6, 12 A. 
L.J. 963. 

(106) Suit by yearly^tenant for ejectment— 
Suit brought 8 years after dispossession — * 
Defendant also yearly tenant— Proof of title— 
Present right to poB8esa,ion— tertii relied on 
by defendant. See EJECTMENT, No. 2, 16 
Bom. L.R. 182. 
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Landlord and Tenant— (Conlinutd). 

(lb?) Suit for posaeasion — Cuatom — Ikrar 
ntdlikcLfi 'iBatoppel by acqaiesoenoe — Oon* 
Btruotion of deed. See Ejectment, No. 1, 

21 Ind. Oas. 256. • 

(108) Suit in ejectment based on tenancy not 
^proved — Proobof title to eject as trespasser ctot 
petmisBible. See Ejectment, No. 3, 21 Ind. 
Oas. 560. 

(109) Unregistered Kabuliyat'-^eDt payable 
— Admissibility of oral evidence. See EVI- 
DENCE, No. 4, 19 C L.J. 428. 

(110) Ezecutiofi of muohilika by tenant y7he> 
thor estops him from raising plea of occapAhcy. 

• See INA^, No. 1, 22 Ind. Cas. 369. 

(111) Landlord’s right to interest on arrears 
of rent—Effeot of Bs. 67, 68, Bengal Tenancy 
Act. See INTEREST, No. 1, 23 Ind. Caa. 108. 

(112) Suit by one co-sharer to eject tenant 
—Other co-sharer made party defendant— Sale 
prior to suil^J^y tenant of his right in favour of 
the other co-sharer — Maintainability of suit 
in Revenue Court. See JURISDICTION OP 
Revenue Courts. No. i. 26 m.l. J. 435. 

(113) Expiration of lease — Lessee’s right to 
eject a trespasser — Acquiescence of landlord — 
Effect. See LEASE, No. 10, 37 M. 281. 

(114) Registered lease — Suit 'for rent— Limi- 
tation. See LIMITATION Act (1908), No. 106, 
(1914) M.W.N. 323. 

(116) Fixed rate holding— Sub-tenanoy *n sir 
holding — Acquisition of fixed rate holding— 
Land mortgaged by sub-tenant of sir — Effect' 
of mortgagee continuing in possession. See 
Mortgage (General), No. 34, 23 Ind. Cas. 
864. 

(116) Mortgage — Tender of full amount due 

• —No cessation of relationship of mortgagor 
and mortgagee— Suit by latter against the 
former for recovery of possession and for rent 
— Tender no defence to such suit —Court Fees 
Act, 8. 7> ol.XI (co), suit under— Title whether 
can be decided in such etoit. See MORTGAGE 
(General), No. 38, 27 M.L J. 475. 

(117) Mortgagee purchasing in execution of 
mortgage decree — Landlord obtaining rent 
decree against tenant — Purchase by landlord 
in execution of rent decree— Priority of title— 
Bight of purchaser in'> execution of mortgage 
decree to redeem rent decree. See MORTGAGE 
(RBDEl^fPTION), No. 4, 21 Ind. Oas. 126. 

(118) Occupancy tenant transferring holding 
and giving notice of transfer to landlord — Liabi- 
lity for rent subsequent to transfer . See OCCU- 
PANCY, No, 6, 16 M.L.T* 192. 

(119) Patni tenurb— Sale under Reg, VIII of 
1819— Possession taken by Zamindar— Realisa- 
tion of rent by him — Sale set aside subsequently 
—Suit for rent by darpatmdar against raiyats 
for period between sale and its setting aside — 
Whether relationship of landlord and tenant 
between darpatnidar and raiyats ceases. See 
Regulation Vill of 1819 (Ratni), No, 7, 

22 Ind. Cas, 908* 


Landlord and Tenant — (Continued). 

(120) Land of permanent tenure** washed 
away — Abatement of rent — Re-formation in 

Title to land— Bight of landlord to en- 
hance rents. See REGULATION XI OF 1825 
(Bengal Alluvion and diluvion). No. 2, 
18C.W.N. 369. 

(121) Decision as to quantity of land by 
Revenue Officer— Non-acceptance of rent — 
Relationship of— Jurisdiction of Civil and 
Revenue Courts. See RES JUDICATA, No. J, 
19 O.L.J. 244. 

(122) Temporary settlement — Permanent 
lease — Omission to make entry in settlement 
records — Effect— Contractual obligation. See 
Settlement. No. l, 19 C.L.J, 808. 

(123) Assignee from tenant if may sue land- 
lord for recognition of his tenant rights and 
declaration of incidents of tenancy. Bee 
SPECIFIC Relief Act, No. 21, 18 0. W.N. 696, 

(124) Tenant by sufi-ranoe — Notice to quit 
determines tenancy — Position of tenant after 
determination of tenancy— Liability for dama- 
ges after determination — Rea judicata — Rent 
suit — Basis of title a tbika— Suit dismissed for 
want of proof— Subsequent suit for posterior 
period. See TRANSFER OP PROPERTY ACT, 
No. 90, 22 Ind, Cas, 7. # 

(125) Putyi and mokurari— Mokurari created 
before T.P* Act— Both interests kept alive and 
separate— Acquisition of both interests piece- 
meal at different time — Merger — Putni — Kabu- 
liat — Construction — Land acquired for “cul- 
verts, embankments or roads ” — Words whether 
illustrative or exhaustive. Bee TRANSFER OF 
Property act, No. 6, 22 Ind. Cas. 966. 

(1/6) Non-payment of rent and transfer — 
Grounds of forfeiture — Payment in Court when 
suit filed — Discretion of Court — Transfer by one 
of several lessees — Right to eject other lessees. 
See TRANSFER OF PROPERTY ACT, No. 101, 
12 A.L.J. 650. 

(127) Homestead land — Transferability — 
Tenancy created before T.P. Act. See TRANS- 
FER OF PROPERTY ACT, No. 6, 23 Ind. Oas. 
246. 

(128) Right to out trees planted by tenant. 
See TRANSFER OP PROPERTY ACT, No. 94, 
16 Bom. L.R. 595. 

(129) Improvements by tenant— Fixtures- 
Right to remove after determination of tenancy 
—Equitable right. See TRANSFER OP PRO- 
PERTY ACT, No. 93, 23 Ind. Cas. 762. 

(130) Tenancy from year to year for a fixed 
period —Tenant holding over-Nature of tenancy 
—Tenancy how determinable — JB’orfeiture— 
Waiver, what amounts to. See TRANSFER OP 
PROPERTY ACT, No. 88, 12 A.L.J. 1139, •' 

(131) Suit for ejectment— Holding over — 
Presumption of yearly payment of rent— Calcu- 
lation of 16 days’ notice — Exclusion of day 
of service — Notice sent by post— Presumption- 
Admissibility in evidence. See TRANSFER OF 
Property act. No. 89, 20 O.L.J. 466. 
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Landlord and ^tnMi—(Conduded), 

(182) llait for root — No issue between parties 
set up by the tenant as to right to receive rent 
—Tenant if can invite Court to decide as to the 
ownership of rent. See WILL, No. 6, 20 O.L.J. 
148. 

(138) See Lease. 

Land **Redemption and Foreclosnre ” Regu- 
lation. 

Bee Reg. XVII of 1806. 

Land Registration Act. 

See Ben. Act VII of 1876. 

Land Revenue Act. 

See 0. P. ACT XVIII OF 1881. 

See N.W.P. ACT III OF 1901. 

See Pun. act XVII OP 1887. 

Land Revenue Assessment Act (Madras). 

See Mad. act I OP 1876. 

Land Revenne AsBessIneDt Regulation. 

See REG. I OP 1801. 

See Reg. II op 1819. 

See REG. Ill OP 1828. 

Land Revenue Code (Bombay). « 

See BOM. ACT V OP 1879. 

Land Revenue Sales Act (Bengali. 

See Ben Act Xi of 1859. 

See Ben. act VII OV 186S 
Land Revenue Settlement Regulation. 

See REG. VII OF i«22. 

Land Settlement Act. 

See Ben. act XXXI OF 1858. 

Laws Act. 

See BUR. ACT XIII OF 1898. 

See OUDH ACT XVIII OP 1876. 

Law Reports. 

Copyright in. See CorYRiGHT, No, 1, 18 
C.W.N. 1078. 

Lease. 

(1) Lease for a term-'Clause allowing removal 
o! fixture after expiry of lease, if a renewal 
clause — Notice of a lease —-Notice of terms 
of a lease — Estoppel'-' Ouster — Suit for 
joint possession, 

Terms^in a lease giving the lessee if unwilL 
ing at the end of the term to take a fresh set- 
tlement, the right to take away the fixtures put 
on the laud, cannot operate aa a covenant 
under which the lessee could compel the lessor 
to grant a fresh term. 

A party* having notice of a lease must be 
taken to have notice of the terms of th^ lease. 

The doctrine of estoppel by conduct does not 
apply in a case in which' the party olainAng 
that the other side is bound by the estoppel 
had express ndtioe of the fact which he says 
was not represented to him by the other side 
as the true fact. 


Lease —(Coniinued), 

A suit for joint possession is not maintain- 
able unless there is actual ouster. 

If it is stated by the defendant in possession 
that the plaintiff has no right and if be is 
refused leave to eater the land, it is a case of 
actual ouster and a suit for jotot possession* 
will lie. Sarat Chandra Mukhopadhya v. 
Rajendra Lai Mitra, 16 C.W.N. 420»21 Ind. 
Oas. 920 ' 

Fletcher and Ohatterjea, jj. 

(2) Lease — Forfeiture clause— Ee-entry^ right 
Stipulation to grant fresh lease on oner- 
ous terms on application— Lessee t transfer 
by, after forfeiture and pending application* 
—Title of purchaser . 

A executed a kabuliat in favour of the 
Government. The lands to which it related were 
in the Sunderbuus and the lease was for the 
purpose of reclamation. There was a provision 
that, on failure to comply with tl^ condition 
as to clearing contained, in the lease, the lessee 
was to forfeit all rights in the land under the 
existing lease, while the Government should 
have the right of immediate re-entry. But 
this was subject to a provision that, if the 
lessee gave up the lease to the Sundechuns 
Commissioner fr other officer appointed by the 
Government within one mouth of the date on 
which notice of the forfeiture should be given 
to him, and should demand a fresh Ic^se, ,that 
ftesl^easo should be given to him on the o'ln- 
diti^B that the lessee should foKeit all claims 
^to continue possession of , the land free of 
assessment and that his holding should at once 
become liable to an annual payment at the 
lowest rate of assessment therein indicated, 
and should oontinue liable to payment at such 
rate for the remaining free term of the lease, 
and should also be liable to a payment at a • 
rate of 20 per cent, higher than that which had 
been fixed in the existing lease for each period 
up to the termination of the settlement. 
There was a failure to comply with the clean- 
ing condition. * 

Notice was given to the sons of the original 
lessee on the 22nd August 1906, the original 
lessee having died prior to this. Within one 
month, the application was made the sons for 
which provision was made in the above clauses. 
This led to a, prolonged negotiation which 
resulted on the 9th February 1907, in a new 
lease. In the meantime, however, tl^e seoond 
defendant purchased at a sale for arrears of 
cesses on the 19th March 1906, and in Febru- 
ary 1907, the sons of the original lessee sold 
their interest under the lease to the plaintiff. 
The sale to defendant No. 2 in execution was 
of no valill efieot for lacWof observance of the 
statutory requirement. Ia« suit brought by the 
plaintiff for a declaration that the auotion sale 
in execution of the certificated decree was 
fraudulent and irregular and that the sale might 
be set aside ; 

Held, that the plaintiff was entitled to 
possession, claiming under the original 
lessee and bis sons. 
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LeaM*-(Con^ntMci). 

• 

Tb»t the plaintiS, even before the formal 
lease was granted in performance of the 
obligation, was entitled to possession by virtue 
of his right to pdssession under the lease in the 
oircumstanoes that happened. U^endra Nath 
Bose y. Baileadra Nath Ghose, 19 G.L.J. 
2!9»23 Ind. Gils. 622. « 

Jenkins, o.j., and Mookebjee, j, ^ 

(3) Unregistered lease deed-- Admissibility in 
evidence to prove nature of lessee's possession. 

In a suit for recovery of a house site from 
defendants, the defendants pleaded tho dfe^ ' 
belonged to them and that plaintiff 
ppssessidn* of the site under an unregistered 
rental agreement alleged to have been executed 
^ by plaintiff. Held that the lease required re- 
* gistration and was not admissible to prove the 
nature of plaintiff’s possession. Yupuya 
Venkata Reddy v. Maddi Veeranna, 15 M.£<. 
•T. 192 *=23 Ind. Gas. 376. 

• Sa^NKIBSsI NaIB and RAKEWELL, JJ. 

Reference : — 17 M.L.J. 469, R. 

(4) Least — Not registered-^ Whether admissi- 
ble to prove agreemeyit to lease — Registra- 
tion Actf 8, 49, cl. (c). 

An'iinregistered lease cannot be used as evi- 
dence of even an agreement to leai9e. Yasadevi 
Reddi alias Ramasaml Reddi y. Nallappa 
Reddi, 15 M.L.T. 220 » 23 Ind. Gas. 336. 

SADASIVA AlYAR and TYABJI, JJ. 

Reference : — M. 63, H, 

(6) Lessor and lessee— Can a lessor get a 
decree for same rent both against lessee and 
sub lessee — Finglish doctrine of lease of re- 
mainder of term amounting to an assign- 
ment, 

* Where the lessor of certain paddy lands 
sought to obtain decrees for the same rent 
against both the lessee and the sub-lessee ; 

Held, that the plaintiff can have judgment 
only against one and not against both ; and he, 
in this case, having already obtained a decree 
' against the lessee, cannot get one against the 
sub-lessee. 

Beldt it is unnecessary and inappropriate to 
import into Indian Law the technical rule of 
English Law, viz, — a sub, -lease of the remainder 
of a term would operate as an a’Ssignment of 
the term. Araohan y. Maung Po Win, 7 
*Bur. L.T. S5=*24 Ind. Gas. 51. 

OBMOND, J 

Reference 3 L.B.R. 90, Diss, 

(6) Lease for a term— Eeritability— ^Transfer- 
ability, t 

Where a lease is created for a definite term, 
it is heritable (a). 

A granting of lease for general purposes and 
for a term of 105 years from 1862 to 1967 is 
Buffieient to show that the interest is assign- 
able ; but it is much more so, when the conduct 
of the parties points to its having be«n regarded 

48 


Lease— (Oonltnued) . « 

on both sides as transferable and treated as 
such (5). Khitlsh Chonder Roy v. Bhikaii 
Mamud Pramanik, 19 G.L.J. 448. 

Jenkins, c.j., and Mookebjee, j. 

.References : — (a) 3 M.T. A. 26l = 6 W.R. (P.C.) 
43. F, (6) 7 B.L.R. 162-12 W.R. 496, F, 

(7) Document— Construction— Agreement be- 
tween lessor and lessee— Compensation logo 
to lessor if land acquired by Municipality 
or Board of Local Oovemment— Acquisition ^ 
by Government of Bengal — Compensation 
•payable to lessee. 

The terms of a lease were that ** if in future 
the entire land or any portion thereof be 
acquired at any time by the Municipality or by 
any Board of any Local Government, the Gom- 
pensation awarded should go to the lessor.” A 
^rtion of the land was acquired by the Govern- 
ment of Bengal for the purposes of a Muham- 
madan Hostel. 

Held, that, as the question in construing a 
deed always is, what is the meaning of what 
the parties have said and not what the parties 
meant to say, the compensation should be 
awarded to the lessee. Dwapkanath Seo 
Gupta V. Saopetary of State fop India in 
COUDOII, 22 Ind. Gas. 956. 

GarnDUPP and RIOHARDSON, JJ. 

Be/erences (1861) 9 H.L.G. 114 (146)» 
31 L.J. Oh, 269-11 Eng, Rep. 671-131 R.R. 
72, F. 

• (8) Lessee' s title under expired lease— Tres- 
passer, right to obtain decree in ejectment 
against. 

Au expiry of a lease does not necessarily 
imply a determination of the right to posses- 
sion. A lessee holding under a timer- expired 
lease can, therefore, maintain a suit in ejeot- 
ment against a mere trespasser. Bhogavalll 
Venkayya v. Kudapa Sattaya, 22 Ind. Gas. 
789. 

Abdur Rahim and Spencer, jj. 

References 32L.J. Ex. 166-1 H. &0. 736 
= 9 Jur. (N.8.) 207-8 L,T. 87-11 W.R. 380; 
15 Q.B.D, 294-64 L.J.Q.B. 609-60 J.P. 84. R, 

(9) Nim-howla lease, stipulation in, against 
voluntary alienation by tenant to person 
other than landlord — Purchase of tenure by 
stranger at sale in execution of money- 
decree— Purchaser if acquires good title — 
Landlord if can sue original tenants for 
tent and obtain decree binding on tenure. 

The plaintiff purchased at an execution sale 
the right, title and interest of the tenants in 
a nim-howla tenure. Notwithstanding the 
purchase by the plaintiff which was auly noti- 
fied to tlfe landlord, the latter brought a suit 
for rent against the tenants and obtained a 
decree. The plaintiff brought a suit for deola* 
ration that this decree was not binding on him 
and that the tenure in his bands was not 
liable to be sold in execution thereof. The 
lease which treated the nim-Aoteki provided as -* 
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Lease— (Con(i|tU 0 ( 2 ) . 

follows f ** Let it be known that if you find it 
neoassary to transfer the nim-howla tenure, you 
will transfer it to me for proper price. You 
will not be at liberty to transfer it to any person 
other than myself. If you transfer it to any 
other person, suoh transfer will be invalid.** 

field, that there being no covenant against 
involuntary alienations and no covenant for 
re-entry, the plaintiff acquired a good title by 
his purchase, and consequently it was not open 
^0 the landlord to sue the original tenants with 
a view to obtain a decree whereby he could 
proceed against the tenure in the bands of the 
plaintii< Promode Ranjan Ghosh v. Aswio 
Kumar Nag, 180.W.N. 1138. 

HOOKER JEE and BEAOHCROFT, JJ. 

(10) Expiration of lease — Lessee^ s right to eject 
a trespasser--^ Acquiescence of landlord. 

The expiration of the lessee's lease deed does 
not necessarily imply the expiration of his 
right to possession, and as against parties who 
are in no better position than trespassers, he is 
entitled to a decree in ejectment, especially 
when the landlord acquiesces in the lessee get- 
ting a decree, and the trespassers are not in a 
position to resist the landlord's right. B. Yen- 
kayya v. K. Bateyya, 37 M. 281. 

ABDUR Rahim and Spencer, jj. 

References : — (1863) L.J. 32 Exoh. 156 ; 
(1885) 15 Q.B.D. 294, E. 

(11) Res iudioskidk— Ejectment— ‘Lease for cer- 
tain period — Befoi'e expiry of period new 
lease executed— Condition to enhance rent 
on completion of certain repairs, etc, — Suit 
for ejectment — Decision that rent could nol 
be enhanced under second lease as no repairs 
had been made — Second suit for ejectment 
— Question whether tenant held in continua- 
tion of first lease or as trespasser— Decision 
in first suit not res judicata — Interpreta- 
tion of second lease— Payment of additional 
rent for additional rooms built under new 
lease — Defendant not bound to occupy 
unless rooms duly completed. 

The premises in suit consisted of an original 
building and a new building which was erected 
some time in 1909. The defendant had been a 
tenant of the original building under a lease 
for three years from the Ist of April 1907 to 1st 
March 1910 at a rental of Rs. 110 per mensem. 
Daring the oontinuance of this lease in April 
1909 the plaintiff, the proprietor of the premises, 
entered into a further oon tract in writing with 
the defendant to let him the said premises from 
the let of Ootober 1909 to the 80th September 
1917 at an enhanced rent of Re. 170 per men- 
sem. There were various conditions in this 
second lease as to completion of certain^repairs 
aud^ additions to the existing building. 

In January 1910 the plaintiff sued to ejeot |he 
defendant, bat it was held that the defendant 
had not incurred any forfeiture of his rights to 
hold as a tenant, the oonditionfor the payment 
ofenhanoed rent not having oome into force, 


Lease ‘-(Continued) • 

because the plaintiff had not carried out the 
additions agreed upon. 

The plaintiff again sued for - ejectment and 
recovery of renti and damages. In this suit the 
contention of the plaintiff was that the second 
legse never oame into effeot at aU and that, 
the first lease determined on the 3 Ist March 
1910^ the defendant was in possession as a 
trespasser ard liable to ejectment. In support 
of this oontetition plaintiff relied on the judg- 
ment in the previous case. The defendant con- 
tended that the second lease was a mere 
]xi|tecation and in continuation of the first, 
thiil % it the period fixed in the earlier lease 
was extended and that be was entitled io oooupy ’ 
the building at the original rent of Rs. 110 per 
mensem until the 30th September 1917 : 

Held, that all that was held in the previous 
case was that the defendant was not holding 
under the new lease so far as the condition as 
to enhanced rent was oonoerned ; ^ J^t there was 
no necessity in that case to come to any deci- 
sion about the period for which the defendant 
was holding and there was no disoussion of any 
sort upon the point; and that the question 
whether the defendant's tenancy determined on 
the 3 let March 1910. therefore, was noVl res 
judicata. 

Held farther, that there was nothing what- 
ever in the second lease to show that the term of 
eight years was to be dependant cn the plaintiff 
carrying out the additions and repairs speoified 
and that such could never have been the inten- 
tion of the parties : 

Held, also, that the defendant was not bound 
to occupy the new rooms ereetb'd in accordance 
with cl. 8 of the second lease and to pay a rent 
for them until they bad been duly completed. ^ 
Moreover the defendant could hardly be 
expected to spend money on oooupying and 
furnishing the rooms during the pendency 
of the previous case. Haji Abdur Rahmao y. 
Mr. W. O’Brien, 257 P.L.R. 1914 « 146 P. W. 
R. 1914. 

JOHNSTONE and 800TT-8MITH, JJ. 

(12) Registration Act (1908), Ss. 3, 17— 
Memorandum of arrangement letween lessor 
and lessee, if must be stamped and regis- 
tered — Reclamati<m'* of lease —Rent if en- 
hanceable beyond the maximum fixed-- 
Maurasi mnkurari lease — Lease by agent— 
A pparent authority —Ratification —Knowl- 
edge of principal , . ij necessary for ratifi- 
catign, 

A document, dated the 8th March 1885, 
which did V not demise ap^y property and was 
neither a lease nor an agreement to lease, but 
was and purported to be a memorandum of an 
arrangement which had been made with the 
grantees by the agent of the lessors on their 
behalf and under which the grantees had taken 
poesession with effect from the 12th April 18S4, 
was admissible in evidenob although neither 
stamped nor registered. 
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Leaie— (Continued). 

When land was let out for purposes of recla- 
mation to be effected by the lessees at their 
expense, though the lessors also undertook to 
make a oootribution thereto, and was to be held 
for the first four years, without rent, which was 
(hereafter to be progressive till a maximum 
was reached, ahd there was no provision for*a 
further rise, the reasonable inference to draw 
from thesa circumstances was that the psl^ties 
intended that when the specified maximum was 
reached, there would be no further increase. 

Every act done by an agent in the course of 
his employment on behalf of his principal and 
within, the apparent scope of his authority 
•binds jh3 principal, unless the agent is in fact 
unauthorized to do the particular act and the 
person dealing with him has notice that in 
doing so he is exceeding his authority. The 
grantees in this case were entitled to presume 
that the agent who had admittedly authority 
to grant reclamation leases had acted with regu- 
larity and MT^hin the scopa of his authority. 

Where ratification is established as to a 
part, it operates as a confirmation of the whole 
of that particular transaction by the agent. 

Before the principal can be held bound by 
ratification, he must be proved to have had full 
knowledge or at any rate meaiv of kuowiec^e 
of all the essential facts of the transaction 
into which his agent had entered on his behalf. 
Katyayani Debi v. Port Canning and Land 
Improvement Co., 19 C.W.N. 56. 

MOOKERJEE and BEACHCROFT, JJ. 

(13) Covenant, breach oj — Covenant not to 
excavate tank by tenure ’holders — Breach of 
covenant by raiyat — Baiyat unaware of 
covenant— ‘Who is liable — Bengal Tenancy 
Act (VIII 0/1885), Ss, 178, sm 6 6’. (i). 

► CL (d) and 191 — Nominal damages— 
Bight, infringement of — No actual damage 
suffered, 

A tenure-holder undertook in a lease not to 
excavate tanks in the prc^erty. He granted to 
a raiyat a lease of some land within the tenure, 
but there was no restrictive covenant as to the 
exoavation of the tank. The raiyat was 
unaware of any restrictive covenant in the lease 
of the tenum holder : 

Held, that the tenure-holder and not the 
raiyat was liable in damages *to his lessor for 
exoavation of tank by the raiyat. 

S. 17^, Bub-S> (i), 01. (d) of the Bengal 
Tenancy Act is controlled by S. 194. 

There is neither privity of oon^ot nor 
privity of estate between the head lessor and 
the under-leesee, and hence the under-lessee is 
not personally liablp lor the rent reserved by, 
nor on the covenants contained in, the head 
lease (a). 

Whenever any act irijures another's right 
and would be evidence in future in favour of 
the wrong-doer, an action may be maintained 
for an invasion of the right, without proof of 
any specific damage (6). * 


heeket—iOmtinued), ^ 

Where there has been a breach of a cevenant 
not to excavate any tank, a plaintiff, though 
he may not sufier any actual damage, is 
entitled to nominal damages which is not 
necessarily small damages. Akshoy Kumav 
Ohatkerjee y. Akman Holla, 20 O.L.J. 551. 

MOOKERJEE and BBAOHOROFT, JJ. 

Beferences :—{a) (1791) 2 Ridgeway Pari. 
Rep. 310 (331); (1779) 1 Doug. 183, R. (6) 
(1651) 1 Saunders 346 (6); (1796) 1 Saunders 
346 (b) note, B, * 

(14) Lease— Building site— ‘Ejectment— Agrees 
ment —Disobedience of orders to occupy — Forfeit’’ 
ure clause— Effect— Charity property— Trustees 
— Bight to sue, SeVathamathu Asar! t. 
Reverend Masquite, 13 M.L.T. 506-24 M.Ij. 
J. 642 = 19Ind. Gas. 721 « (1914) M.W.N. 67. 
See Final Part, 1913, Col. 788. 

(15) Penalty — Leaser construtiiofi of — Agree* 
menu non-performance of, Mir Abdul Asia ¥• 
Karn, 18 C.L J. 95 = 21 Ind. Gas. 443. See 
Final Part, 1913, Col. 788. 

(16) Ground rent due by Company under a 
lease which gave charge for arrears of rent on 
buildings to be erected on land — Rent forms 
charge on buildings— Rent to be paid up in 
priority of unsecured creditors. See ACT VI 
OF 1882 (COMPANIES). No. 16, 16 Bom. L.R. 
643. 

(17) Notification issued by Government ex- 
empting agricultural leases from registration — 
Registration Act, subsequently passed — Effect. 
See ACT X OP 1897 (GENERAL CLAUSES), 
No. 4, 12 A.L.J. 792. 

(18) Sub-lease by under-raiyat— Permanent 
lease— Validity. See ACT VIII OF 1886 (BEN- 
GAL Tenancy). No. 47, 18 O.W.N. 882. 

(19) Under-raiyat — Written lease for a term 
of years — Death of tenant before expiry of term 
— Heritability of under-raiyati holding — Ex- 
piry of lease— Suit for ejectment— Heir if enti* 
tied to notice to quit. See AOT VIII OP 1885 
(Bengal Tenancy), No. 2i, 20C.L.J. 328. 

(20) Suit for declaration by landholder that 
lease granted by his agent was without author- 
ity-jurisdiction of Civil or Revenue Court— 
Bes judicata. See AOT II OP 1901 (AGRA 
Tenancy), No. 9, 23 Ind. Oas. 706. 

(21) Defendants lessees within twelve years 
— No acquisition of title by prescriplion. See 
ADVERSE POSSESSION, No. 11, 24 Ind. Gas. 
95. 

(22) Agreement for partnership in respect of 
a lease for the farm and sale of drugs— Validity 
—Agreement by lessee to transfer a portion of 
the profits or losses resulting from the leas^-^ 
Discretion of Court in passing prelimmary 
decree. See AGREEMENT, No. 2, 17 0.0. 198; 

^(23) Agreement by managing director of Com- 
pany to grant permanent lease — Whether 
binding on company — Right to speoifio perform- 
ance See COMPANY, No. 6, 24 lad. Oas. 209, 
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LfaM--(Omcldded) . 

(24) Sait for poseesBion of leasehold land — 
Oourt«fee— JariadiotioD. See OOUBT FEES 
ACT, No. 8, 19 C.L. J. 418. 

(25) Inamdar and lessee— Inorease in quit- 
mt oonsequent on enfranchisement— Tenant 
whether liable for increase. See iNAMi No. 5, 
28 Ind. Gas. 765. 

(26) LeabO— Failure of oonsideration— Sait 
for refund of consideration— Limitation. Bee 
KHOBPOSH Gbant, No. 1, 19 O.W.N. 102. 

^ (27) Mining lease — Rights of lessor and lessee. 
See MlKIBG lease, No. 1 , 20 C.L.J. 538/ 

(28) Mortgagor taking benami in Revenue sale 
— Subsequent sale in execution of mortgage 
decree— Right of a bona fide lessee. See 
Mortgage (General), No. 46, (1914) M.W. 
N. 916. 

(29) Perpetual lease — Plenary proprietary 
right transferred— Nominal mahkana reserved 
— ^Deed whether one of sale— Right to pre- 
emption. See Pre-emption, No. 17, 187 
P.L.R. 1914, 

(30) Lease— Palmyra trees — Right to take 
toddy and fruit from — Whether requires regis- 
tration. See Registration act (i 908), 
No. 7, 15 M.L.T. 237. 

(31) • Term * of the lease -Period for which 
lessee protected if he fulfils the conditions — 
Lease by Government in the ordinary way of 
business — Application of Crown Grants Act. 
See REGISTRATION ACT (1908), No. 12, 12 A. 
L.J. 219. 

(32) Agreement to grant permanent lease 
* hereafter ’ — Whether vague and uncertain- 
postponement of grant of lease whether refusal 
to perform contract. See SPECIFIC PERFOR- 
MANCE, No. 10, 23 Ind. Gas. 360. 

(38) Oral lease for a year with delivery of 
possession — Renewal every year by annual oral 
leases— Leases if valid— Non delivery of posses- 
sion — Holding over — Effect. See TRANSFER 
OP Property ACT, No. 92, 18 c.w.N. 858. 

(34) Leases created prior to passing of Transfer 
of Property Act— Vesting of superior and lease- 
hold interests in on<) person after passing of Act — 
Doctrine of merger in mofussil. See Transfer 
OF Property act, No. 98, 23 ind. Oas. 612. 

(35) Lease— Condition that lessee should 
dwell on land— Lessee to have no interest on 
failure to dwell — Failure of lessee to dwell after 
taking (^ssession whether entails forfeiture. 
See Transfer op Property Act, No. 99, 
24 Ind. Cas. 354. 

(36) Long lessee whether under-proprietor. 
See Under-Proprietary RIGHTS, No. i, 22 
Ind. Cas. 185. 

(^7) See Landlord and tenant. ♦ 

Legacy. 

( 1 ) Residuary legatee^—Ri^ht to claim accounts 
for ascertaining the residuary share -.Suit 
to recover legacy— ^Limitation — ArU 123, 
LimUaiion Act (1908). 


Legacy — (Concluded), 

A residuary legatee is entitled to get subhan 
account as is neoessary for the purpose of as- 
certaining what the residuary share is, to which 
he becomes entitled under a will. 

The faot that the exeoutor has filed certain 
aooouats in the testamentary jurisdiction ks 
not a sufficient answei; to a suit brought 
against him for the purpose of enforoing a right 
to ine resid|^e under a will (a). * 

A suit by ia residuary legatee to recover bis 
legacy comes within Art. 123, Limitation Act 
(1908), and must be instituted within 12 years 
from the time when the share became payable. 
Kbetramani Dasee v. Dhlrendra Nath Boy, 
41 C. 271. 

JENKINS. C.J., and MOOKBRJBE, J. 

References (n) (1688) 2 Vein. 47s»23 E.R. 
641 ; 39 C- 587. £t. 

(2) Administration suit by annuitant legatee 
— Legacy paid into Court by executor — Power 
of Court to dismiss suit. Bee ADMINISTRA- 
TION SUIT, No. 1, 26 M.L. J. 312. 

(3) Hindu widow holding life estate as legatee 

— Enlargement of estate by grant from Govern- 
ment subsequent to expiry of original lease— 
Effect of such grant. See GRANT, No. G, 12 
Ar:L.J. 717. , 

Legal Practitioners Act. 

See ACT XVIII OF 1879. 

Legal Representative. 

(1) Judgment-debtor dying without heirs — 
Property escheating to Zemindar — Zemindar 
whether legal representative of jyidgment- debtor. 
See Civ. Pro. Code (1908), No. I6, 23 Ind, 
Cas. 969. 

(2) Meaning of the term. Bee LANDLORD* 
AND Tenant, No. 35, 24 ind. Cas. 183. 

(3) Suit instituted against dead man — Substi- 
tution of heirs of defendant — Jurisdiction. See 
Substitution, No. 1, 24 ind. Cas. 112. 

Legitimacy. 

(1) Burden of 'proof— Illegitimacy of plaintiff 
set up by defendant — Presumption— Khewat 
extract from, produced in prooiof legitimacy 
— Admissibility in evidence— Relevancy, 

It is for the defendants, if they set up a case 
of illegitimacy, to prove that the plaintifis are 
illegitimate, for the legal presumption being in 
favour of legitimacy and marriage, the burden 
of proving illegitimacy lies on the person 
interested in making out the illegitimacy (a). 

Where an extract from the khewit, showing 
that the pjiAiu tiffs were reputed to be the sons 
of a certain person, wa#^ put in evidence to 
prove the plaintiffs’ legitimacy : 

Held, that, although it was not shown that 
the defendants were^ parties to the mutation 
proceeding upon which the khetoat entry was 
founded, yet the extract was relevant iu proof 
of the legitimacy, iaasmaoh as it showed that 
the plaintiffs *had succeeded to their reputed 



761 


DIGEST OP CASES. 


762 


Legitimacy— (Conc2u(2et2) . 

{atlCai’s estate and had been regarded as entitled 
to suooeed. Aparbal Biogh v. Marpat Bingh, 
28 Ind. Gas. 972. 

Lindsay, j.c. 

Reference (a) A.W.N. (1905) 2U, F. 

(2) Pedigred extracted from settlement record 
— Presumption — Legitimacy — Parentage as 
given in onemorandum of appeal — Whether 
proof of legitimacy — Reversion/ir what must 
prove. See EVIDENCE ACT, No. 20. 21 Ind. 
Gas. 274. 

(3) Proof of. See EVIDENCE ACT, No. 68, 
49 P.L.R. 1914. 

* (4) 1[l7egitimate son of Hindu by Mabomedan 

concubine, treated as Hindu and living and 
marrying a Hindu lady according to Hindu 
rites— If issue legitimate. See WILL, No. 2, 18 
C.W.N. 401. 

Letters of Administration. 

" (l; letters oj administration^-Probate 

and Administration Act (V of 1881), 8. Title 
to property^ ij Court would go into^ [in granting 
administration-^Practice* Nishi Kaota Chatter- 
Jee V. AshuTosh Mukherjee, 17 C.W.N. 613 — 
23 Ind. Gas. 296. See Final Part, 1913, Col. 793. 

(ti) Order refusing grant of Letters of Adminis- 
tration with will annexed— Decree— Appeal — 
Court-fee. See ACT X OP 1865 (SUCCESSION). 
No. 15, 22 Ind. Gas. 98. 

(3) Apply equally to real property as much as 
to personalty— Administration when complete. 
See ACT II QP 1874 (ADMINISTRATOR- 
GENERAL’S), No. 1. 16 M.L.T. 231, 

(4) Intestate professing the Hindu religion 
though he wae of a mixed parentage— Grant of 
letters. See AcT V OF 1881 (PRORATE AND 
ADMINISTRATION), No. 4. 7 But, L.T. 133. 

(5) Letters of administration without oopy of 
will — Court if has jurisdiction to decide as to 
inaccurately drawing up of Letters of Adminis- 
tration. Bee WILL, No. 6, 20 G.LJ. 148. 

(6) Application for— iCourt will not go into 
question of title See WILL, No, 8, 20 C.L.J. 
307. 

Letters Patent. 

1. — BOMBAY. 

2. — Calcutta. 

3. — Madras. 

1.— Bombay. 

Letters Patent (Amended, cU 39 — Civ. Pro, 
Code (1908), Ss. 109, 110— L«ai;c to appeal 
to His Majesty in Council — Interloeutory 
order-^Final order, » 

An appeal does .not lie to His Majesty in 
Counoil, under ol. 39 of the Amended Letters 
Patent, from an order passed by the High Court, 
rejecting the applioatidh made by the legal 
representatives of a deceased party to an appeal 
pending before it to have their names brought 
on the record, inasmuch as the order is not 
dnal but interlocutory, and does not affect the 


Leiters^Putent^iContimbedi, 

1,— Bombay— (Concfttded). » 

merits of the appeal nor decide any matter 
iu dispute between the parties. Bangappa 
Revanshiddappa Hundekar y. Qangappa 
Malleshappa Hundekar, 16 Bom. L.R. 195- 
38 B. 421^28 Ind. Cas. 373. 

Heaton and Shah, jj. 

2.— CaloQtta. 

(1) S. 10— Proceedings under — Sanction J;o 
prosecute— Sanction by whom to be granted, 
Scjfe Sanction to Prosecute, No. 3, 4i C. 
446. 

(2) Cl. 10— Disciplinary action against Attor- 
ney— Procedure to be followed — Soope of the 
High Court Rules. See ATTORNEY, No, 1, 14 
Or. L.J. 306-41 C. 113. 

(3) Cls, 10, 39— Ctn. Pro, Code, 
1908, S. 114, O. XLVII,-?-. 1— Oriw. Pro. 
Code, S. 195 — Order of High Court 
Disciplinary jurisdiction-- High Court's 
power to grant leave to appeal to Privy 
Council against order under cl, 10 of Let- 
ters Patent — Privy Council, appeal to — 
Public Prosecutor of Calcutta — Order 
granting leave to appeal whether may be 
reviewed at instance of Public ProsectUor, 

Cl. 39 of the Letters Patent empowers the 
High Courts to declare the fitness of an appeal 
to the Privy Council in any matter not being 
of oriminal jurisdiction, if it is a final judg- 
ment, decree or order of the Court made on 
appeal or in the exercise of original jurisdiction. 
A proceeding under ol. 10 of the Letters Patent, 
under which the High Court is empowered to 
deal with professional misconduct, does not fait 
under any of the jurisdiction specified in the 
Letters Patent, and, therefore, is not governed 
by ol. 39. 

Therefore, no leave to appeal to the Privy 
Council can be given by the High Court in 
such a proceeding. 

Where the High Court, in a proceeding 
under cl. 10 of ihe Letters Patent, has granted 
sanction to the Public Prosecutor to prosecute 
an Attorney for alleged prejury, the High Court 
oannot, under ol. 39 of the Letters Patent, 
grant leave to the Attorney to appeal to the 
Privy Counoil against the order of the High 
Court. 

Where such a sanction was granted to the 
Public Prosecutor, and under some '^nisconcep' 
tion the High Court granted leave to the 
Attorney to appeal to the Privy Council : 

Held, that the order granting leave was 
clearly an order affecting the authority which 
the Public Prosecutor had under the sanction 
to prdlieoute the Attorney, and an application 
for review of the order of the High Court was 
maintainable at the instance of the Public 
[prosecutor. Mr. Hame v. Poresh Chandra 
Ohoih, 15 Cr. L.J. 52=^22 Ind. Cas. 824»41 
0. 734. 

IMAM and CHAPMAN, JJ. 
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Letters Patemt^ (Continued). 

— -2,-^Oalca4ta— {ConcZ«(ied) . 

(4) Cl», 16, 16, SQ—Ord^r Chap^ VII 
of the Presidifficy Small Cause Courts Act 
— S^gh Judge of High Court inkrfermg 
in revision with such ordur— Order of High 
Court Judge whether a "judgment* — Appeal 
from such order if lies — 8. 1 16. Civ. Pro. 
Code Meaning of "jurisdictiOfJ — 

Interference in revision when justifiable. 

Per Jenkins, C> J, — ^Tbe Presidenoy Small 
Uause Oourt is Bubjeot to the High Court’s 
appellate jurisdiction. The fair reading of the 
Charter Act, the Letters Patent and the Presi- 
denoy Small Cause Courts Aot leads to the result 
that the High Court has a right to interfere by 
way of revision, and if that interference takes 
the form of a judgment by a single Judge, that 
the High Court has the power to deal by way of 
an appeal with that judgment* 

Per Woodroffe, J. — An appeal lies, foL* the 
revisional is a form .of j^^he appellate jurisdiction. 

The term ‘ jurisdiction ’ in S. 115, Civ. Pro. 
Code (190S), is used in the ordinary sense, that 
is, a jurisdiction local, pecuniary, personal or 
with reference to the subject-matter of the suit. 

In this case an application was made to the 
Presidency Small Cause Court under Ch.Vll of 
the Presidency Small Cause Court Aot, The 
applioatioQ was dismissed on tb<i ground that 
the plaintifif had failed to establish the relation- 
ship of landlord aul tenant and he had no right 
to eject the defendants. Plaintiff applied to 
the High Court under S. 115, Civ. Pro. Code 
(1908), and a single Judge of the High Court 
set aside the judgment of the Smail Causes 
Court. Held, tnat this order of the single J udge 
of the High Court is a 'judgment’ within the 
meaning of ol. 15 of the Letters Patent and an 
appeal lies from such a judgmeut (a). 

Held, also that. even, assuming that the judg- 
ment of the Small Cause Court was erroneous 
the High Court was not justified in interfering 
under S. 116, Civ. Pro, Code (1908), and that, 
therefore, the judgment of the single Judge of 
the High Court must be set aside (6). Shew 
Prosad Bungashidhar v. Ram Chunder Hart- 
bux, 41 C Ind. Cas. 977. 

Jenkins, c.j., and Woodroffb, j. 

References ;~(a) 22 M 68, F ; 22 B. 891, D.; 
21 W.B. 263; 17 M. 100 ; 13 O.L.J. 90, R 
(b) 11 C. 61 (P.C.), F. ; 20 O. 8. D. ; 15 C. 
W.N. 872, Expl 

(6) 01.^16. See No. 4, supra. 

{6; Cl. 39. See Nos. 8 and 4, supra. 

(7) Cls. 39, 44. See Limitation act (1909), 
No. 30, 18 C.W.N. 1066. 

(6) Cl. 44. See No. 7, supra, ^ 

Madras. 

(1) 6. lO^Vakil writing a letter to anoij^er 
—Suggestion of his ability to influence 
Magisiratetby improper means-^ Professional 
misconduct --Mere glorification of himself 
and of his powers of advocacy^EffecL 


Letters Pptent— (Concluded), 

—8. — Madras *~(CnncZtid£id) . 

Where, by a letter written by a Vakil to 
another soliciting the latter to get him an 
engagement in a case pending before a parti- 
cular Magistrate, tbe writer intended to convey 
to the mind of the person to whom it was 
written that the writer was in a position to 
influeiioe the Magistrate by indirect and im- 
proper means. 

Held, that the Vakil was guilty of professional 
misoonduct. 

A mere glorihoatiou of hilnself and of his 
professional powers may not constitute an act 
of professional misconduct. The PLa&ident, 
Vakils’ Association, High Court, Madras v. 

A Vakil of the High Court. 26 M.L.J. 429» 
23 Ind. Cas. 789 (P.B.). 

White, c.j., Sankaban Nair and 

OLDFIELD, JJ. 

(2) Cl 12—Suit for damages forP^eps cut and 
carried away — Whether suitjor ‘ land 
Jurisdiction— Test, 

Where, on the allegation in the plaint, the 
title to a land has to be determined either ex- 
pressly or by implication so as to pieolude it 
from being raised in any subsequent suit; tbe 
suit is one for Hnd within the meaning of the 
words in cl. 12 of the Letters Patent. A suit 
wan brought iu this case for the recovery of 
damages for plaintiff’s trees cut and removed 
by the defendants. Held, that this was a suit 
for land within tbe meaning ofol. 12. Srini- 
vasa Aiyangar v. Conniappa Chetti, 26 M. 
L.J, 567 = 15 M.L.T. 411 = 24 Ind. Cas. 895. 
Sankaran Nair, j. 

References ; — 3 M, 192 ; 37 B. 676, R, 

(3) Cl. 13 — Jurisdiction of District Court and 
of tbe High Court in respeot of infants. See * 
ACT Vlix OF 1890 (Guardians and Wards), 
No. 6, 18 C.W.N. 1089. 

(4) 8, 15 — Meaning of the term ^'judgment ” 
— Order as to corts—*' Judgment ” even if 
discretionary— Test for awarding costs. 

An order awarding coats, even if discretion- 
ary is nevertheless a judgment ” within the 
meaning of S. 15 of the Letters patent and is 
appealable (a). 

Where both parties taa case are to blame for 
litigation, costs should not be awarded to either. 

Natheir Sahib v. Kadir Moideen Roiiifther, 22 
Ind. Cas. 551. 

8ADAB1VA AIYAB and SPENCER, JJ. 

References : — (a) 8 Ind. Cas. 340 = (1910) M. 
W.N. 696=8 M.L.T. 463-21 M.L.J. 1=36 M. 

1 ; (1908) ]L K.B. 24-77 L.J. K,B. 10-97 L.T. 
769 = 24 T.L.R. 14, F. ; l7 M.L.J. 669, Diss, 

(5) Cl. 16 — Appeal as to costs when may be 
preferred. See COSTS, No. 2, 26 M.L.J. 856. 

Lioense 

License to use trade-mark-*-Lioensee if may 
question title of the licensor— Estoppel. Bee 
Tradb-MarAS, No. 1, 19 C.W.N, 1. 
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Lloeniee. 

Lloensee baildiog permaoent structure — 
Liability to ejeotment. Bee EASEMENTS ACT, 
No. 9, 12 A.L.J. A65. 

Light. 

• Ancient lig|^tB — Nature of right — WJiat 
amounts to infringement — Act done should 
amount to nuisance. See EASEMENTS, ^o. 4. 
18 C.W.N. 933. 

Limitation. 

(1) Suit fiUd onlast date-^ Addition of plaint- 
iff after limitaiion^Minor member of joint 
ifiUfkshara family, effect of addition of 

* — Original plaintiff used to collect rent--- 
Civ. Pro. Code, 1882, Ss. 27, 32. 

A suit for rent, which fell due on the 24th 
September, 1904, was instituted on the 24th 
September 1907. Subsequently, on the 28th 
April. 1908, the plaintiff intimated to the Court 
*tbat he hat^'^^n infant nephew who was a mem- 
ber of a joint Miiakshara family along with 
him and was interested in the property of which 
the rent was claimed. To avoid any possible 
objection the plaintiff prayed that hi.a nephew 
might be joined as co-plain tifi and he himself 
wasT appointed his next friend : 

Heldt that the order was h*ot made under 
S. 27, but under S. 32 of the Code of Oivtl Pro- 
cedure of 1882. 

That, as the original plaintiff, who alone had 
always oolleofed rent as the head of the joint 
Mitakshara family, was competent to maintain • 
the suit, the addition of the infant as co-plaint- 
iff did not aSect the right of the original 
plaintiff to oocftinue the suit and the claim was 
not barred (a). Bhola Roy y. Jung Bahadur 
Singh, 19 O.L.J. 6»22 Ind. Cas. 798. 

JENKINS. C.J., and MOOKERJEE, J. 

References : — (a) 28 B. 11, F . ; 14 0. 400, D, 
k Doubted, 

(2) Lvnitation^Procedure—Law applicable 
to suit — Applicatiofi for execution --Laio 
applicable — Whether right to applicatimi 
for execution is substantive right— Bengal 
Tenancy Act (VIII of 1886), Scfi. Ill, Art, 
6, as aniended by Act I of 1907 (B, C,), 
S. 61. 

The law of limitation is a ^law relating to 
procedure and the law applicable to a suit or 
prooeed^g is the law in force at the date of the 
institution of the suit or proceeding, unless 
there is a distinct provision to the contrary (a). 

A oo-sharer landlord obtained a decree for 
rent in 1908. Execution of the decree was 
taken out in 1904 and again in 190J before the 
Bengal Tenancy AoiP(l of 1907) was passed. 

After that Act was passed, execution was 
taken out by the decree-holder in 1910 within 
three years of the date o&the previous applioa- 
tioQ for execution : 

Held, that the last application was governed 
by Art. 6 of Sch. Ill of the Bengal Tenancy 
Act as amended by S» 61 of Idie Atot of 1907. 


Limitation-- (Confinurd). • 

For some purposes proceedings in Execution 
of a decree are proceedings in the suit in which 
the decree is made. But when the law makes 
a special provision in regard to the period 
within which an application lor execution must 
be made, that speoial provision must be applied 
to tach Bucoessive appiioation, and if the pro- 
vision is amended, the provision as amended 
will prima facie govern applications for execu- 
tion made subsequently (b). 

The right to have a deoree executed is not\ 
substantive right (c). Nareodra Lai Khan v. 
Upendra Nath, 21 lud. Cas. 113. 

Richardson and NewbouIiD. jj. 

References (a) 5 M.I.A, 234 » 18 Eng. Rep. 
884 ; 19 Inu. Oas. 291 = 17 O.W.N. 605«86 A. 
227 = 13 M.L.T. 437 = 11 A.L J. 389 = (1918) 
M.W.N. 470=17 O.L.J. 488 « 16 Bom. L.R. 
489 = 26 MX J. 131=40 LA, 74 ; 3 Ind. Oas. 
389 = 10 C.L.J. 463» Rei. (6) 16 0. 267 (P.B.). 
R. (c) 32 B. 337 = 10 Bom. L.R. 330=4 l.A. 
127 - 3 0. 47 ; 8 0. 51 = 11 O.L.R. 113 = 8 l.A. 
123, D. 

(4) Burden of proof — Limitation — Burden of 
proving age to bring suit within time — 
Plaintiff to prove his age under 21 of date of 
ihsiiiution of suit— Proof to be affirmative 
and clear — Court reluctant to throw out* case 
as barrel by time if suit just or equitable — 
Medical evidence. 

Held, that, for the purposes of limitation, it 
is for the pUintiff to establish affirmatively 
and clearly that he was under the age of 21 at 
the date of institution of his suit, and where 
he fails to do this and has been able merely to 
show that he was possibly under thu age at 
that time, it must be held he has failed to dis- 
charge the burden of proving that bis suit is 
within time. The medical evidence is not 
oonolusive on the question of age. 

A Court of justice will be naturally reluctant 
to throw out a olaim as barred by limitation 
when it is satisfied that it is a just or equitable 
one. Charanjit Singh n. Biahen Singh, 78 
P.W.R. 1914 = 167 P.L.R. 1914 = 23 lad. Gas. 
462. 

Kensington, c.j., and Rattigan, j. 

(4) Cause of action — Partition proceedings— 
Party referred to civil suit -- Cause of action 
arising by institution of partition proceed- 
ings — Effect of entry in Revenues papers — 
Several plaintiffs suing jointly- With- 
draxoal of suit with permission to bring 
fresh suit Separate claims— Not barred. 

The land in suit had been shown in the 
Revenue Records for many years past as joint. 
Defendant, a recorded oo sharer, applied cp the 
Revenue Authorities for partition. The plaint- 
ifi, who claimed the land in suit as his whole 
pibperty, was referred to a civil suit for declara^ 
lion of title : ^ ^ 

Held, that the cause of action arose only 
when the defendaht applied for partitioo» and 
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Liinltation— (Con ^ini^d). 

the Bait was not time- barred by reason of the 
land having been recorded for maoy years past 
as joint. 

Where SjSveral plaintiffs had sued jointly, 
but. with a view to avoid difficulties as to mis- 
joinder, had withdrawn the suit with permis- 
sion to bring a fresh suit, and subsequently 
filed separate claims : 

Reld^ that the former suit did not ‘bar the 
subsequent claims. Natha Singh y. Ishar 
Sillgh. 163 P.L.R. 1914-99 P.W.R. 1914 = 23 
Ind. Cas. 458. « 

BHAH DIN and Chevis. JJ. 

(6) Limitation — Conciliation system— Ter- 
mination of the system by Oooern^nent — 
Time taken up in c(mciliation — Exclusion 
of time — Excuse of delay. 

The money due on a bond became payable 
on the 3l8t May 1910. The plaintiff applied to 
the conciliator for a certificate on the 28th 
March 1913, but before he could get it, Govern- 
ment abolished the conciliation system with 
effect from the 30tb May 1913. The plaintiff 
filed a suit to recover the money on the 30th 
June 1913, and claimed to exclude the time 
between 28tb March 191S| from the period of 
limitation: 

Held, that, though the plaintiff was not 
entitled to deduct the time claimed, he was 
entitled to such extension of time as might be 
necessary to give him a reasonable opportunity 
to enable him to file the suit iu time. 

Where the law creates a limitation and the 
party is disabled to conform to that limitation 
without any default in him. and he has no 
remedy over, the law will ordinarily excuse him. 
This rule is subject to the limitation that it 
will excuse him so far as it is necessary and not 
beyond. Saytabhamabai Janardan Khare v. 
Govind Janku Bade. 16 Bom. L.E. 441 = 38 
B. 658. 

HEATON and SHAH, JJ. 

(6) Limitation — Exclusion oj time-- Time 
taken up in obtaining conciliator'' s certifi- 
cate — Conciliatvpin system abolished after 
grant of certificate and before date of suit 
— Dekkhan Agriculturists' Belief Act 
(XVII of 1879), s. 48. 

The money advanced on two bonds became 
repayable on the 24th February 1910. The 
plaintiff applied on the 13th February 1913 to 
obtain a conciliator's certificate, which be 
obtained on the 26th April 1913. The Court 
was closed for the summer vacation from the 
2Sth April to the 8tb June 19 L3. In the mean- 
while Government abolished the oonciliation 
system with Effect from the 30th May 1913. 
The plaintiff filed the suit to recover the nlbney 
on the 9th June and claimed to exclude the 
time occupied in obtaining the conciliator’s 
certifioate. * 

Held, that the plaintiff was entitled to deduct 
the period between his application and the grant 
of the oertifioate, because the suit, though filed 


I<imitation--(Confina^^d) . 

on the 9th June when the conciliation sysi^am 
was abolished, was substantially one to which 
the provisions of Chap. VI of the Dekkhan 
Agrioulturiata' Relief Act were applioable 
throughout the ' period of limitatiou which 
expired during the vacation. Rupchand Mak- 
aadjis V. Mukunda Mahadev, 16 Bom. L«R. 
444=38 B. 656. 

ETeaTON and SHAH, JJ. 

(7) Limitation— Minority, no privilege under 
general lato except by statute — Ss. 6 and 7, 
Limitation Act (1908), do not govern 8, 48, 
Civ. Pro. Code (1909) — Ascertainment of 
mesne profits — Execution — Limitation, j||tq)t)ala 
Ramana Redd! y. Rebala Baba Reddi, 13 M, 
li.T. 79 = (1918) M.W.N. 114 = 24 M.L.J, 96 = 
18 Ind. Gas. 586 = 37 M. 186. See Final Part, 
1913, Col. 798. 

(8) High Court— Original Side — Date of 
decree and judgment — Limitation. Hajoo 
Aboobuckor Rahimtulla Sait y The Official 
Assignee of Madras, "(1913) M.W.In. 866 = 25 
M.L.J. 560=21 Ind. Cas. 545. See Final 
Part, 1913, Col. 799. 

(9) Certificate issued by Administrator- 
General — Claims covered by the certificate if 
may be considered as barred, See ACT II UP 
1874 (ADMINIST^iATOR-GENERAL’S). No. 7, 
22 Ind. Cas. 262. 

(10) Plea of limitation involving a mixed 
question of law and fact not to be raised tor 
the first time in revision. See ACT XVIII OF 
1879 (Legal Practitioners), No. 3, 27 M. 
L.J. 728. 

(11) Suit filed by two plaintiffs — One alone 
signing plaint — Return of plaint-c-Representa- 
tion of plaint with signature of the other after 
expiry of period of limitation — Effect. See ACT 
XXVI OF 1881 (Neg. Instruments), No. 4, 
26 M.IiJ. 494. 

(12) Eevenue sale of entire estate^Persons 
holding portions of estate for over 12 years 
adversely to the then owners* if may maintain 
possession against purchaser — Limitation when 
commences. See ACT XI OF 1859 (REVENUE 
Sale Law), No. 1, 18 C.W.N. 1281. 

(13) Suit filed with insufficient Gourt-fee'--No 
mistake — Court not to give time to file deficient 
Court-fee — Extension of period of limitation. 
See ACT XI OP *1859 (BENGAL REVENUE 
SALE LAW), No. 7, 24 Ind. Cas. 276. 

(14) Decree incapable of execution — Amend- 
ment of decree— Limitation for execution— 
Time if runs from date of amendment. See 
act VIII OP 1886 (BENGAL TENANCY), 
No. 103. 18 C.W.N. 266. 

(16) Suit tor arrears of ifent— Limitation — 
Time runs from end of Fasfi— Suit for posses- 
sion— Limitation not saved. See ACT 1 OF 1908 
(Madras Estates L^nd), No, 42, 23 Ind. 
Cas. 912. 

(16) Leave asked for in plaint under Gl, 12 of 
the Chapter — Error of prooedure— Rectifica- 
tion within timft — Delay in completion of order 
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Limifcatioii-~(aon^int^d). 

and Recording the re-presentment of plaint--- 
Liimitation of suits against persons in fiduciary 
position. See ADMINISTRATOR, No. 1, 18 0. 
W.N. 631. 

(17; Trust— Representation ol estate by one 
pf three administrators — Compromise by toim 
— Effect on safe — Rights of tona fide aucticAa- 
purohrtser— Limitation to set aside sale. See 
ADMINISTJRATOR. No, 2, (1914) M.W.N. 521. 

(18) Change of relief asked for ifter expiry of 
limitation — Power of Court to order amend- 
ment. See AMEJJDMENT, No. 4, 12 A.L.J. 
635. 

(19) «Spit brought in wrong name— Amend- 
*ment of plaint — Limitation. See AMEND- 
MENT, No. 6, 23 Ind. Cas. 764. 

(20) Sale in execution subject to mortgage 
lien— Mortgagee suing on mortgage — Defence 
that mortgage was fraudulent — Limitation. 
See Civ. Pro. Code (1882), No. 32, 16 Bom. 
•L.R. 648. 

(21) Uncertified payment or adjustment — 
Cannot operate to prolong the limitation applic- 
able for execution — Right of decree- holder to 
certify payment made out of Court after decree 
is time-barred. See CiV. PRO. CODE (1908), 
No.*311. 12 A.L.J. 825. 

(22) Limitation — Rules of — Applicability *to 
action taken under O. XLI, r. 20, Civ. Pro. Code 
(1908). See CIV. PRO. CODE (1908), No. 446, 
79 P.R. 1914. 

(23) Judgm\3nt of the Pull Bench of the 
Presidency Small Cause Court on question of 
limitation — Revision. See CiV. PRO. CODE 
(1908), No. 182. 16 M.L.T. 438. 

(24) Executibn of decree— Uncertified pay- 
ment whether can save limitation. See CiV. 
PRO CODE (1908), No. 310, 24 Ind. Cas. 216. 

(25) Decision as to question of — Whether a 
preliminary decree. Sea OlV. Pro. CODE 
(1908), No. 137, 16 Bom.L.R. 954. 

(26) Suit by oroditor^gainat two joint pro- 
misors— Decree againsU one joint promisor — 
Other joint promisor exonerated on the ground 
that suit barred against him — Payment by 
former — Right to seek contribution from latter. 
See Contract Act, No. 41, 16 M.L.T. 569. 

(27) Appeal as to costs — Limitation— Time 
occupied in review n^t deducted — What is 
reasonable cause for non-presfentation within 
time. See COSTS, No. 2. 26 M.L.J. 356. 

(28) Erroneous entry in Revenue papers — 
Refusal of settlement officer to correct the 
entry — Declaratory suit — Limitation; See 
Declaratory Suit, No 2, 22 Ind. Cas. 608. 

(29) Execution application — Nonysomplianoe 
with formalities — NJSne the less in accordance 
with law to save liniitation. Soe EXECUTION 
OP Decree, No. 4, (1914) M.W.N. 372. 

(30) Member of Hindu* joint family becom- 
ing outoaate and excluded from enjoying co- 
parcenary properties for more than 12 years— 
Effect, See HINDU Law — ALIENATION, 
No. 5, 15 M L.T. 186, 

419 


Limitation— •(Continued). 

(31) Alienation by father — Suit by^ son for 
possession — Limitation to run from possession 
by vendee. See HINDU LAW (ALIENATION), 
No. 12, 231 P L.R. 1914. 

(32) Insolvent’s after-acquired property — 
Possession of insolvent for more than 12 years 
—Official Assignee’s claim not barred. See 
Insolvency, No. 2, 22 Ind Cas. 271. 

(33) Suit for profits of sir by one sir holder 
—Compromise— Admission of right — Limita- 
tion. See Jurisdiction of Civil Courts, 
Nol 1, 12 A.L.J. 44. 

(34) Creation of limited interest of tenancy 
by limitation. See LANDLORD AND TENANT, 
No. 1, 19 O.L.J. 62. 

(35) Ijara— Rent not realised for many years 
— Fossession without payment of rent after 
expiry of lease— Adverse possession. Sea LAND- 
LORD AND TENANT, No. 24, 20 C.L.J- 30p, 

(36) Appellate Court 3an take cognieance of 
limitation when no further evidence required 
for decision. See LIMITATION ACT (1908), 
No. 3. 259 P L.R. 1914. 

(37) Mortgagee in possession — Trespasser — 
Dispossession of mortgagee — Whether adverse 
poBsession against mortgagor — Declaratory suit 
— Limitation. See MORTOAGE (GENERAL), 
No. 2, 16 M.jL.T. 112. 

(38) Limitation of a suit for eale on a mort- 
gage not affected by a subsequent transaction 
between the mortgagee and a third person who 
paid oS the mortgage-debt —Right of priority 
— Limitation for enforcement of right — Pur- 
oha^’er of property subject to a mortgage — Right 
to raise plea of limitation when mortgagee 
neglects to recover money within limitation. 
See Mortgage (General). No. 8, 17 O.C.38. 

(39) Amendment of decree — Execution — 
Limitation. See MORTGAGE (REDEMPTION), 
No. 5, 22 Ind. Cas. 263. 

(40) Partnership— Suit for share of collections 
mado by other partners— Institution within 
3 years from date of collection but more than 
3 years from dissolution of partnership — No 
bar. See PARTNERSHIP, No. 2, 26 M.L.J. 221. 

(41) Paper possession of banjar land — Effect 
— Limitation. See Ues JUDICATA, No. 6, 19 
P.W.R. 1914. 

(42) Sale — Voidable-Vendee distu^^bed from 
possession by third party — Entitled to avoid 
the sale — Suit for refund of purchase-money — 
Institution within one year from date of dis- 
possession — Not barred by limitation. See 
SALE, No. 6, 15 M.L.T. 240. 

« 

(43) ^Prerogative right of the Crown whether 
can be extinguished by limitation. See SllRO- 
TRIAM Grant, No. l, 15 M.L.T. 277. 

*(44) Limitation not merely a question of law 
— Limitation not pleaded — SuiJ whether to be 
dismissed on ground of. See SPECIFIC PER- 
FORMANCE, No. 10, 28 Ind. Cas. 360, 
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Limitation— 

(46) Qnlvect closed— Flood water remaining 
on land for long time — Impossibility of sowing 
crop— Suit for damages after 5 years — Limita- 
tion, Bee Water, No. 2, 21 Ind, Oas. 392. 

Limitation Act (XIV of 1859). 

8. 12 — Nature of right to Malikana — Right 
when barred. See Ma^likana, No, 1, 21 Ind. 
Oas. 779. 

Limitation Act (1871). 

(1) Limitation — Act of 1871 — 

suit to recover property ^Setting aside adop- 
tion — Bight once barred cannot be revived^ 
Res judicata. 

Where a widow represented the whole estate 
and she put forward all pleas open to a rever- 
sioner, held^ the suit operates as res judicata in 
a suit by the reversioners. 

Under the Limitation Act of 1871, a suit for 
recovery of immoveable property which involved 
the displacing of an adoption should be filed 
within twelve years from the death of the 
adoptive father. 

A later Act cannot revive a right of suit which 
had become barred under an earlier Act. 
Venkoba Row v. Thania Nataraja Chettiar, 
(1914) M.W.N. 903. 

Sankaran Nair and 8 pen(PER, .u. 

(2) Art. 132 — Nature of right to Malikana — 
Right when barred. See MALIKANA, No. 1. 
21 led. Gas, 779. 

Limitation Act (1877). 

(1) 8s, 7, S—Art. 44— SwiZ to set aside sale by 
guardian — Whether 8s. 7 and 8 apply to a suit 
governed by Art, ^4:— Hindu Law — Effect of 
alienation by guardian — Date of alienation — 
Date of majority-— ‘No separate causes of action 
on these dates — 8uit to set aside sale more than 
3 years after the elder son attained majority — 
Limitation, Doraisamy Sirumadan v. Nondi 
sami SaluYan, 25 M.L J. 405-14 M.L.T. 401 
= 21 Ind. Oas. 410 (F.B.). See Final Part. 
1913, Col. 805. 

(2) S. 8. See No. 1, supra. 

(3) 8, 19 — Acknowledgment of liability— 
Admission of right involves admission of 
legal consequences of that right — Acknowl- 
edgmenU whether necessary id be addressed 
to person entitled to right. 

If a p^son admits a right, it is a necessary 
implication that he also admits the legal oonse 
quenoes of that right (a) . 

Therefore whore a person admits that land 
of which he is in possession at the time is the 
property df another, he admits that be is liable 
to Restore it to that other. * 

An aoknowledgment to whomsoever made 
if it be an acknowledgment pointing with 
sooable certainty to the liability in dispute 
or the rights^ <»ut of which that liability arises 
as a legal consequence, is an acknowledgment" 
of liability within the moaning of S. 19 of the 


( 

limitation /Lot (1877)— (Confm'icd). 

Limitation Aot, 1877 (b). Guru Charan Saha 
y. Bucendra Krishna Roy, 22 Ind. Oas. 650 

19^0.W.N. 263. 

CARNDUFi? and Richardson, jj. 
Deferences (a) 33 0. 1047 .(P.C.) = 4 O.L.J. 
94f=8 Bom. L.R. 501 = 10 O.W.M. 874 = 1 M.L.^ 
T. 199 = 8 A.L.J. 625 = 16*M.L.J, 300=2 N.L. 
R. 130=33 LA. 166, Bel,; 18 Ind. Gas. 909 = 
13.M.L.T. 415 = (1913) M.W.N. 428 = 11 A.L. 

J. 432=17 0:L.J. 474 = 15 Bom. L.R. 483=37 
B. 326 = 25 M.L.J. 101=40 I.A. 68 = 17 O.W. 
N. 573, Bel. 

(4) 8, 19 — Acknowledgment — 8uii for 
redemption — 8taiement in the pUtiiHt that^ 
co-mortgagora had a right to redeem^ 
Aidmission of co-mortgagor^ s right. 

In a suit for redemptiou of a mortgage, a 
statement in the plaint made by some of the 
mortgagors, that certain other mortgagors, who 
did not join in that suit as plaintifis, had a 
right to redeem the mortgage, wasc^h admission 
in respect of the latter’s right with regard to 
the mortgaged property and was an acknowl- 
edgment within the meaning of 8. 19. Limita- 
tion Act. Balesar v. Ram Das, 12 A.L.J. 
674 = 36 A. 408 = 24 Ind. Oas. 104. ,, 

, RAFIQ an^ PlGQOTT, JJ. 

Deference : — 25 I.A. 95, 22. 

(6) S. 20— Payment of interest by mortgagor 
after parting with equity of redemptiou — Effeot 
upon purchaser. Bee MORTQAGiE (GENERAL), 
No. 16, 22 Ind, Gas. 510, 

(6) Art. 29. See No. 8, infra, 

(7) Art. 36. See Nos. 8 and 11, infra, 

(8) Arts. 39, 29, Attachment of land 
tvilh standing crop — Wrongful attachment — 
Attachment of land raised — Swif for damages* 
for loss of crop— ‘Limitation— ' Standing crop,’ 
whether * moveable ’ or ‘ immoveable ’ property* 
Kotagiri yenkataramanujaro v. Patibanda 
Basavayya, 14 M.L.T? 225=25 M.L.J. 447 = 
(1913) M.W.N. 869=31 Ind. Oas. 213 (P.B.). 
See Final Part, 1913, Gol. 809. 

(9) Art. 44. See No. 1, supra, 

(10) Art. 47 — Order of Magistrate wider 

8. 145, Grim, Pro. Code— Suit for possession 
on title. Paladugu Parasuramayya v. Yalli 
Raniachandradu, 14 td.L.T. 392 = (1913) M. 
W.N. 871 = 21 Ind. Oas. 564. See Final Part, 
1913, Col. 809. * 

(11) Aris,\\b, 120, ZZ — Untrue representa- 

tion that a person is the authorised agent of 
another— Suit for damages against such a 
person — Limitation — Meaning of ‘ implied con- 
tract' int Art. 115 — ^.^235, Contract Act, 
Yairavan Ghettiar v. Avicha Chettiar. 25 M. 
L.J. 266 = 14 M.L.T. 360 = (1913) M.W.N. 884 
= 21 Ind. Gas. 65. See Final Part, 1913, 
Col. 813. » 

(12) Arts. 118, 119, 144— Suit to recover 
possession of property as adopted son— Adoption 
denied — Limitation. See ADOPTION, No. 2, 
304 P.W.R. 1914. 
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Limitation Act (Continued), 

(IQ) Art. 119. See No. 12, supra, 

(14) Art, 120. See No. 11, supra, 

(15) Arts, 120, 132 — Suit for money charged 
on immovealle property -^Mortgage— Sur- 
plus sale-proceeds t suit to recover^ Civ, 

• Pro. Code (1882), S, 296. , 

Gertaio mortgaged property waa sold in 

execution of a mortgage-decree. After the 
decree was aatisded, the balance of sale^pro- 
oeeds was deposited in the Court. A, who held 
a decree on the basis of another mortgage, 
drew out of Oount this balance in execution of 
his decree. B who had a mortgage entitled 
to psiofity over the charge of A sued A for 
recovery of the money drawn out of Court 
by A. 

Held, that the suit was one to enfofoe pay- 
ment of money charged upon immoveable pro- 
perty within the meaning of Art. 132, Limi- 
tation Act (1877), and waa governed by twelve 

• gears’ linitation. Barhariideo Prasad v. 
Tarachand, 16 M.L.T. 6!3»21 Ind. Cas. 961 = 
(1914) M.W.N. 38 = 19 C.L.J. 132-18 G.W.N. 
345 = 12 A.L.J. 82 = 16 Bom. L.R. 89 = 26 M. 

L. J. 243 = 41 C. 654 (P.C.). 

LORD MOULTON. SIR JOHN EDGE and 
* Mb. ameer ALl. 

(16) Art. 124 — Hindu widow succeeding to 
shebaitshipSaAe of right to take surplus 
offerings by creditor of widow in execution and 
purchase by himself — Suit by widow to set aside 
decree and sdle as fraudulent — Suit dismissed 
as barred under S^. 244, Civ. Pro. Code (1882)^ 
— Suit by reversioner for declaration of his* 
right to surplus income — Limitation. See 
BHBBAIT, No^ 1, 18 C.W.N. 1029. 

(17) Art. 131 — Periodically recurring right — 
Suit for — Applicability of. 

Art. 131 of Sch. II of the Limitation Act 
applies to suits brought to recover sums due 
under a periodically recurring right. 

Ayling and Tyabji, V/.-— On a consideration 
of the various articles id the eohodule. Art. 13 i 
is inapplicable. Manavikrama Zamodn Raja 
y. Achutha Menon. (1914) M.W.N. 228 = 15 

M. L.T. 226 = 26 M.L.J. 377 = 23 Xnd. Gas. 606 

(F.B.). ^ 

WHITE. C.J.. SANKARAN NAIR and OLD- 
FIELD, JJ. • , 

References:— 26 M. 221, F.; 34 B. 349. Appr, 

(18) \rt, 132. See No. 16, supra. 

(19) Arts, 135, 142, IH— Applicability — 
Mortgagee in possession subsequently losing 
possession — Suit to recover possession from 
mortgagor — Limitation — Permissix^ possession 
changed into adverSe possessiow — Effect, Anju- 
man lalami y. Aisamal, 9N.L.B. 179 = 22 
Ind. Cas. 66. See Pinal Part, 1913, Col. 816, 

(20) Art. 142. See Nfc. 19. supra. 

(21) Sch, II, arts, 142, lU— River shifting 
course’-^Dobas in old bed remaining joined 
withneu) channel at all seasons-^ Grantee of 


Limitation Act {iBl*i)^{Conli^md), 

fishery tight in river— Exercise iff fishery 
right in new channel— Possession of dobas. 

Where a river shifts its course, leaving dobas 
in its old bed. the grantee of the exclusive right 
of fishery in the river retains hie right over such 
dobas so long as the latter remain in commu- 
nication with the main channel at all seasons 
of the year (a). 

Therefore, so long as the grantee has been 
fishing in the new channel, he cannot be said^o 
have ceased to be in possession of the dobas 
if he exercised his rights in the channel 
within the period of limitation, Art. 142 of 
the Limitation Act is no bar to a suit by him 
for possession of the dobas. In such circum- 
stances, the plea of limitation would prevail 
only if the defendant can show that he has held 
adverse possession of the doba portions of the 
fishery for more than twelve years ; that is to 
say, the defendant must rely on Art. 144 and 
the onus is on him and not on the plaintiS. 
Hem Chandra Chaudhri v. Secretary of State 
for India, 23 Ind. Cas. 136. 

Carndupp and RICHARDSON, JJ. 

Referexice :—(a) 33 C. 15 = 9 C W.N. 994, F, 

(22) Arts. 143, 144— Limitation— Forfeiture 
—Denial of landlord's title, Bhairab Chandra 
Haskar V. Kadam Bewa, 18 C.L.J. 553 = 22 
Ind. Cas. 22. See Pinal Part, 1913, Col, 816, 

(23) Art. 144 — Adverse possession— Cause of 
action — Partition proceedings — Claim to 
ohak— Admission — Suit for possession of 
land allotted at partition — Limitation, 

In certain partition proceedings B set up a 
claim to a certain chak in the estate which 
was being divided. A, who waa then a young 
man, just come to bis property, at first resisted 
the claim, but, subsequently in 1883, put in 
a petition withdrawing the objections he had 
made to it. 

The partition proceedings lasted till 1903, 
when A was awarded possession of a part of the 
land claimed by B. A found B in possession 
and then brought this suit for possession as 
chakdar. There was no evidence to show that 
B was in possession before 1903. 

Held, (1) that the petition of 1883 did not 
amount to an admission of the claim to the 
chak set up by B, as A simply for the sake of 
convenience withdrew the objections and pray- 
ed that the partition might be prooe.gded with ; 

(2) that, as the land in suit was allotted to 
A in 1903, bis cause of action arose in that 
year, because at that time he acquired the 
right for the first time to sue B on his own 
behalf as separate owner of the land in suit ; 

(3) *tbat B could not be held to have«been 
in adverse possession before 1908. Bapin Be- 

i^ary Chakldav y. Jagat Kishore Acharji, 
Ind. Cas. 575. 

STEPHEN and Holmwo®d, JJ. 

(24) Art. 144, See Nos. 12, 19, 21 and 22, supra. 
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Limitation Ict/1877)—( Conrinu^d). 

(26) Sfihi II, Art, liS Suit for redemption of 
mortgage by conditional sale^ limitation — 
TimCf running of, from tnd of term or from 
time of payment where there is option to 
pay before end of term— Possession, right 
to recover, accrual of. 

Ordinarily, and in the absence of a special 
condition entitling the mortgagor to redeem 
daring the term for which the mortgage is 
created, the right of redemption can only arise 
cm the expiration of the specified period. But 
there is nothing in law to prevent the patsies 
from making a provision that the mortgagor 
may discharge the debt within the specified 
period and take back the property. 

So where, in a case of mortgage by condi- 
tional sale, there was a condition that the 
mortgagors were to be entitled to recover the 
property within nine years on the liquidation 
of the debt with the usufruct of the property, 
and the plaintiff mortgagors brought a suit for 
redemption and stated 'chat the mortgage- debt 
had been satisfied by the usufruct eight years 
after the mortgage, but the suit was brought 
just within sixty years computed from the end 
of the said term of nine years but after more 
than sixty years from the time of the satisfac- 
tion of the mortgage as aforesaid ; 

Beld, that the time ran from the time of 
satisfaction of the mortgage-debt,* the rights 
to recover possession having accrued then ; 
the suit was, therefore, barred by limitation. 
Masammat Bakhtwar Begam v. MuBsammat 
Hoaani Khanam, 18 G.W.N. 586^26 M. L. 3. 
474 = 12 A.L.J. 473 = 19 C.L.J. 477 = 36 A. 195 
= (1914) M. W. N. 411 = 16 M. L. T. 389 = 16 
Bom, L.R. 344 = 28 Ind. Cas. 355 (P.C.). 

Lord Shaw, Lord Moulton and Mr. 
Ameer Ali. 

(26) Art. 178 — Right to apply for order abso- 
lute barred under — Not revived by O. XXXIV, 
r. 6, Civ. Pro. Code. See Civ, PRO. CODE 
(1908), No. 412, (1914) M.W.N. 251. 

(27) Sch. II, Art 179— Order of Registrar of 
Privy Council dismissing appeal for non- 
prosecution:, if decree or older of Appellate 
Court— Limitation , 

When a petition of appeal of His Majesty in 
Council was not lodged by the appellant, and 
the Regi.Rtrar dismissed the appeal for non- 
prosecution under r, 5 of the Standing Order 
in Gouncil£)f the 13th June, 1853, and no Order 
in Council was thereupon made. 

Held, that the Registrar’s order dismissing 
the appeal was not a decree or order of the 
Appellate Court under Art. 179 of the Limita- 
tion Aot, 187»7, and did not extend the period 
ot Limitation therein prescribed. Batuk Nath 
Y. MilBammat Munui Dei, 18 G.W.N. 740=19 
C.L.J. 674*16 Bom. L.R. 360= 12 A.L J. 596 
= (1914) M.W.N. 437*27 M.L.J. 1 = 16 M.Lf 
T. 1*23 Ind. Cas. 644*36 A. 284 (P.C.). 

LORD BfiAW, Lord Sumner, sir John 
Edob and Mr. ameer All 


Limitation {Let (1877) — {Concluded), 

(28) Art. 179— Appeal against adjudioalion 
order whether amounts to a step-in-aid of exe- 
cution. See Limitation act (1908), No. 159, 

16 Bom. L.R. 612, 

# 

(29) Arts, 179, ISO— Execution of decree — 
p Limilatifn — Order of IIi» Majesty in* 

Council dismissing an appeal for want of 
pffosecuiion— Such an erder is not an affir- 
^ mance of the decree aviealed from— Decree 
nisi for ^ale — Application for an order 
absolute for sale — Code of Civil Procedure 
(1908) would not revive* a right already 
barred before its passing. 

An order of His Majesty in Council ditoiss- 
ing an appeal for want of prosecution is not an 
order of His Majesty in Council within the 
meaning of Art. 180, Limitation Act (1877). 

An order in Council dismissing an appeal 
for want of prosecution is not an order adopting 
or affirming the decision appealed Jrom, and , 
therefore, when such an order is mdGie, the only 
decree capable of execution is the decree appeaL 
ed from ia). 

Where a right to enforce a decree nisi for 
sale made in a suit on mortgage had, before the 
passing of the Code of Civil Procedure (190^?), 
becime barred ky Art. 179, Limitation Act, 
1877, held that no provisions of the Code would 
operate to revive it. Chaudhri Abdul Majid v. 
Jawa-Hir Lai, 16 Bom. L.R. 395 = 12 A.L J. 
624 = 19C.L.J. 626 = 18 C.W.N.963 = 27M.L.J. 

17 = 16 M.L.T. 44 = U914) M.W.N^ 485 = 36 A. 
350 = 23 Ind. Cas. 649 (P.O.). • 

LoBD Moulton, Sib John Edge and 
Mr. Ameer all 

Reference : — (a) 33 A. 154, reversed. 

(30) Art. 180. See No. 29, supra, 

Limivation Aot (1908), 

(1) Application of — Appeals from decisions of 
Itevenue Courts to District Judge — Rent 
Act iOudh), S,il9-A, appeal under — S, 40i 
General Clauses Act, 

Held, that the provisions cf tbe Indian Limi- 
tation Act apply to appeals from the decisions 
of Courts of Re venue to a District Jpdge 

Where the limitation for an appeal under 
8.119' A of the Ou^h Rent^Act expired on a holi- 
day and the appeal was filed on tho day follow- 
ing, held, that tbe appeal was filed withit time. 

Binda Parehad y. Ram Bhajan, 17 O.C. 254. 
Pandit Kanhaiya Lal, a.j.c. 

(2) Provisions of— Applicability to suits under 
Registration Aot. See REGISTRATION ACT 

(1908), No. 20, 15 M.L.T. 283. 

«• 

(3) S. 3 — Limitation - Appellate Court can 
take cognizance of limitation when no fur- 
ther evidence required for decision. 

An Appellate Court can take cognizance of 
the question of limitation for the first time, if 
it arises upon the pleadings or upon the allega- 
tions, ana if ttpon the facts already oh the 
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Limitation Act (i%W)--(Continued) ^ 

recordr the suit is clearly barred by time, and 
no question of fact has to be inquired into so 
as to enable the Court to decide the point of 
limitation. Oulab Mai y. Shujawal, 259 
P.L.R. 1914. 

• Ohevis an^ Shadi Lal, jj. ^ 

(4) 8s, 3, 19, 8ch. 1, Arts. 74, 75, 80, 120— 
Instalments^ payment of-^Willingnts\ to 
pay barred instalments ^ expjfession of^ 
Acknowledgment— Suit to recover unpaid 
instalments — Estoppel — " Default ” — 
Waiver, ” meaning of. 

In a gu^t for the recovery of unpaid instal- 
ftienta due under a promissory note payable by 
instalments, it was found that, in a previous 
«• suit to set aside the agreement under which the 
promissory note was executed, the defendant 
expressed his willingness to pay though on 
that date the instalments were barred by limi- 
tgition : 

Held, (1) that, in a subsequent suit for the 
unpaid instalments, the defendant is not estop- 
ped from pleading limitation, as there can be 
no estoppel against tbo Aot of the Legislature 
{a); ^ 

(2) that an admission of a barred debt is nqt 
an acknowledgment of the debt ^sdthin 8. 19 of 
the Limitation Aot (6) ; 

(3) that, where a defendant has expresried his 
willingness to pay, there cannot be said to be 
“ a default ” within the meaning of Art. 75, 
Soh. I of the Limitation Act ; 

(4) that the period of limitation for the re- 
covery of inatalnients commences from the date 
on which each instalment becomes duo, even 
where it is provided that, on failure to pay 
iihree instalments, the whole shall become 
payable ; 

(5) that the provision as to waiver is enacted 
only in favour of the promise and that it is open 
to him to waive its benefit. T. Sitarama Chetty 
V. Gotha Kriahnasamy Ghetty, 24 lad. Gas. 
507. 

White, c.j., and Oldfield, j. 

References (a) 4 Ind. Cas. 414 = 36 C. 920 ; 
lOInd, Gas. U67 = 13 O.L.J. 693 = 38 C. 512, 
F. (6) 18 Ind. Cas. 696 = 17 C.W.N. 618. F.\ 
19 M. 416: 25 M. 55 = l\ M.L.J;3l8 ; 10 O W. 
N. 959 ; 6 M.LA. 43 = 7 Moo. P.C. 85=14 Jur. 

• 253»1 Bar. P.O.J. 394 = 18 P.R. 810; 11 M.i. 
A. 468 = 9 W.R. 9 (P.C.) = 4 Suth. P.C.J. 107 = 
2 Bar. P.C.J. 320=20 E. R. 177, D. 

(6) 8s, 4, 31— on mortgage— Oraoe 
period of two years expiring on punday - 
Suit instituted om^Monday, in time— 8. 10, 
General Clauses*Act, 

A suit on a mortgage governed by 3. 31 of 
the Limitation Aot (I908f was instituted on 
the 8th Augusti 1910, the grace period of two 
years expiring on Sunday the 7th August, 
1910: 

Held that the suit was in time. ' 


Limitation Aot (1908)— (Confirmed). 

S. 4 of the Limitation Act can be invoked in 
the case of a suit governed by the limitation 
period prescribed by S. 31 (prescribed whether 
as a matter of grace or otherwise) and not 
merely the periods prescribed in the first 
Schedule (n). Muru^esa Mudali v. Rama- 
Bwamy Chettlar, 26 M.L.J. 23 = 21 Ind. Gas. 
770. 

SADASIVA AIYAR and SPENCER, JJ. 

Referenc€s:—{a) 14 Ind. Cas. 154=9 A.L J. 
439 = 34 A. 375, F. ; 36 B. 268, Diss. < 

(6/5. 6 — Appeal filed with delay — Sufficient 
cause— Appeal filed in lorong Court — Grow 
carelessness of pleader. 

Where, owing to gross carelessness of a 
pleader, the appeal which should have been 
filed in the Chief Court was filed in the Divi- 
sional Court but was returned to be presented 
in the Chief Court, and the sanje was filed long 
after expiry of period of limitation proscribed 
for appeals. • 

Held, that the provisions of S. 5 of the Limi- 
tation Act were not applicable to the case, and 
the appeal must be rejected as barred by limi- 
tation ; for the appellant, under the circum- 
stances of the case, had no sufficient cause for 
not presenting the appeal within the prescribed 
period. Mah.amda v. Ladha Singh, 9 P.L.R. 
1914 = 23 F.WiR. 1914 = 23 lud. Cas. 86. 
Kensington and Beadon, jj. 

Rf^fermcts 118 P.R. 1908, F. ; 28 A. 414 ; 
29 A. 638, Not F,\ 81 P.R. 1886 ; 13 M. 269, 
•B.;23 0. 526; 2l B. 562 ; 5 A. 61; A.W.N. 
(1903), p. 32; 184 P.R. 1889 ; 66 P,R. 1891, 
cited. 

(7) 8. 5— Practice — Application for substitu- 
tion of names made beyond time— Abatement 
order — Code of Civil Procedure (1908), 
O. XXII, rr. 4, 9. 

S. 5 of the Limitation Act does not apply to 
an application made for substitution of the 
name of respondent under 0. XXII, r. 4, made 
beyond six months of his death. An applica- 
tion for substitution made beyond the period 
of limitation must therefore be rejected. It is, 
however, open to the appellant, after the order 
of abatement is made, to apply under 0. XXII, 
r. 9, and show that he was prevented by any 
sufficient cause from continuing the suit. 
Secretary of State for India v. Jawabir Lai, 
12 A.L.L 299 = 36 A. 235. 

Richards, c.j., and Banerji, j* 

(8) S. 6- Circumstances of delay not explained 
in affidavit — Discretion— Interference in 
appeal— Judgmeyii in criminal proceedings 

. — Admissibility in civil action. ^ 

An a]:)jpeal was filed before a District Judge 
thirty seven days beyond time and in the Affi- 
davit the only reason given was that papers 
wei^ marie over to a counsel who returned them 
after the time for filing the appeal had expired. 
No other explanation was given of the delay 
and it not shown that the defendants took 
any steps to expedite the filing of the appeah 
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Limitatloii 19 ! (1908)— 

The Jvfige in the ezetoise of hia discretion ad- 
mitted the appeal. H$ldf that it was for the de- 
lendants to make out very cogent grounds for 
excusing this long delay and the reasons given 
for delay in this case were not sufficient within 
the meaning of S. 5 of the Limitation' Act (a). 

When the lower appellate Court does not 
subject the explanation of the delay to any 
scrutiny, the High Court can interfere in appeal 
in the exercise of its discretion, 
f A criminal prosecution was lodged against the 
plaintiffs by one of the defendants and was 
found to be false. A civil action for damages 
was brought against the prosecutor and certain 
others, as instigators. A copy of the judgment 
of the criminal proceedings was filed in evidence 
and accepted by the Judge. Held that the 
judgment, not being inter parfes, was not ad- 
missible in evidence (b). Dewan y. Buddhu, 12 
A.L.J. 837. , 

Bundbb LAIi, j. 

Beferencea (a) (U97) L.R. 1 K.B. 1 ; 30 B. 
330. R. (b) 12 A. 1, R. 

(9) S. 6 — Memorandum of appeal — Some 

respondents' namei omitted — Bona fide 
mistake^ Time extended — Respondents' 
names added — Evidence — Mortgage deed, 
admission of receipt of consideration in'— 
Purchaser of mortgaged property — Admissi- 
bility in evidence* • 

Where the omissioo from a memorandum of 
appeal of the name of a respondent to that 
appeal was due to a bona fide mistake and 
oversight on the part of the clerk of the counsel « 
appearing for the appellant, held, that, under 
8. 5 of the Limitation Act, the Court could 
extend the period of limitation in favour of the 
appellant, and the ropondent’s name could be 
brought on the record after the expiry of the 
prescribed period for filing appeals (a). 

Held also that the recital as to the receipt of 
consideration contained in a mortgage deed was 
admissible in evidence against a purchaser by 
private treaty of the mortgaged property (6). 
Gaya Prasad v. Chotoo, 12 A.L J. 941. 

RAFIQ, J. 

References .—faMlBSQ) A.W.N. 68 ; 18 M, L. 
J. 461 ; 10 0, 445. B (6) 17 A. 482; 35 A. 194, 
R. 

(10) 8. 5 — Ex parte order of predecessor 
excusing delay and admitting appeal — 
Jurisdiction of successor to consider question 
ofd^lay at the final hearing of appeal after 
notice* 

A Court has jurisdiction to consider, at the 
final hearing of the appeal after notice, the 
question whether the delay in the filing of the 
appeal had been adequately explained, not-' 
withstanding the ex parte order of hie 

excusing the delay and admitting the 
appeal. Mali! Reddy v, Beddakka, 16 M.L. 
T. 100«27 M.LJ. 147«(1914)M.W.N. 619. 
Sadasiya aiyar and Tyabji, jj. 

Re/erences 405 ; 21 228; A.A.O. 

No. 71 of 1911 : 34 C. 216 (221), F.; 5 C. 1, R. i 


f 

Limitation Act (1908)— (Oon^inned). 

(11) 8* Failure to apply for copies fit pro- 
per place — Negligence of pleader's clerk 
— Delay in filing the appeal— No ground to 
excuse delay. 

Neither delay in obtaining copies owing to 
the party’s fault in not applying for them at 
the proper place, nor delay in presenting the 
memorandum of appeal caused by negligence 
of lihe pleader’s clerk is suffioientnt cause to 
excuse delcy within the meaning of 8. 5 of 
the Limitation Act. Syed Allahdadahad y. 
Mukhdum Amin Mahomed, 7 S.L.B. 201 « 24 
Ind. Cas. 977. 

HAYWARD, J.C. 

References : — 13 C. 62 ; 9 Bom. L.lt. 893, R, 

(12) 8, 5 — Memorandum of appeal signed by 

the pleader — Vakalatnama not signed by the* 
appellant— Whether omission fatal— Appeal not 
void and inadmissible — Appeal to be admitted 
under 8, 5 of the Limitation Act, Habeeb y. 
Nosh Ali, 11 A.L.{. 779 » 21 Cas. 444. 

See Pinal Part, 1913, Col. 819. 

(13) S. 5 — Amendment— Plea of Limitation— 
Deprival of by reason of such amendment— 
8uch amendment not to be allowed — Appeal 
against person already dead — ApplicabUj/fy of 
Q, XXII, Civ, Pro. Code (1908) — Proper course 
for appellant ^Reasonable deligence in*jdiscovery 
of names of legal representatives—' Sufficient 
cause,' MiEinZiv. MINI, U.B.R. (1913), 2nd 
Qr,, 175, =21 Ind. Cas. 306. See Pinal Part, 
1913. Col, 819. 

(14) S. 5*- Appeal — Paifiite to file copy of 
decree — Purtber time allowed for appeal— 

“ Sufficient cause.” See APPEAL (GENERAL), 
No. 1, 2 P.W.R. 1914. 

(15) S. 5 — Poverty — Not sufficient cause. 
Bee Appeal (General), No. 2, 7 L.B.R. 90., 

(16) 8. 5. See Appeal (General), No. 8, 
16 Bom. L.R. 516. 

(17) 8. 5 — Decree defective and not capable 
of being enforced — Rqview— Time spent in ap- 
lying for review — Saving of limitation. See 
Oiv. Pro. Code (1908), No. 307. 24 Ind. Cas. 
113. 

(17a) S. 5. See No. 32, infra, 

(18) Ss, 5, 12— Appeal filed ^ beyond time 
— Sufficient cause-jir Application for copies — 
Time alloibed, 

A Munsif gave his judgment on (jhe 1st of « 
October 1913. The 2Dd of October was a working 
day and the Court was open. Prom the Srd of 
October to the 2nd of November the Court was 
closed for long vacation. The Court re- opened 
on the 3rd of November and on that day the 
defendantti applied for copies of the judgment 
and decree. These were ready and delivered to 
them at Muzafiarnagar on the 14th of Novem- 
ber. They filed the appeal at Meerut on the 
15th of November : 

Held, that the application for copies of 
the judgment and the decree was made within 
the time alkewed by law for the filing of the 
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LimItAtloii lot (1908) ^(Oon^inudi) 

appeal and heooe the time spent in obtaining 
the copies should be excluded in computing the 
period of limitation. 

Held, further, that, under the# circumstances 
of the case, there was “ sufficient cause within 
the meaning of*S. 5 of the Limitation Act (o 
explain the delay in diing the appeal. Badha 
Y. Saltan, 23 Ind. Oas. 871. % 

Tudball, J. ^ 

(19) Ss. 6, ll— Admission of appeal presented 
after time — Discretion of Court — What is 
‘sufficient oause.’^ Sec APPEAL (GENERAL), 
No, 9, 7 Bur. L.T. 250. 

• * * 

(20) Ss. 5, 18 — Applicability to cases under 

S. 47, Oiv. Pro. Code. See OlV. PRO CODE 
* (1908), No. 72, 23 Ind. Cas. 240. 

(21) S. 5 and Art. 171 — Application to set 
aside abatement and to bring legal representa- 
tive on record — Limitation — Effect of delay. 
See Civ. Pbg^OODE (1903^1, No, 378, 16 M.L. 

T. 647, 

(22) S. 6 — Punjab Limitation (Ancestral 

Land Alienaiion) Act (I of 1900)— by 
plaintiff who was minor on date of mutation 
r^Plaintiff entitled to sue within three 
years of majority. ^ , 

Under the provisions of the JPunjab Limita- 
tion (Ancestral Land Alienation) Act, time 
begins to run from the data of mutation, and 
where the plaintiff in a suit governed by that 
Act was a minbr on the said^^te, he would be 
entitled under S. 6< of the Indian Limitation 
Act to bring his claim within three years of 
attaining majority. Natha Singh v. Kiihen 
Singh, 84 P. L. R. 1914 = 47 P. W, R, 1914 = 
22 Ind. Oas. 637. 

Rattigan and Bbadon, jj. 

(23) 8* 6 — Guardian ad litem or next friend, 
effect of existence of. on minor's actions after his 
attaining majority — ‘ Ba mah Jeth ada karde- 
wen’ meaning of "-Limitation, payment alloioed 
at any time within. Jagat Narain (minor) v. 
Masammat Narbada Kunwar, 16 O. 0 . 206 = 

. 21 Ind. Cas. 365. See Final Part, 1913, Col. 
821. 

(24) Ss. 6^ 8, Arts. 134, 144, 148— Lmifa- 
tion — Possession — Minor — Exemption — Ss. 6 
and 8 — Art. 148—60 ^eafs' limitation period, 
Naang Shwe Pe v. Ma Yu Mh, 6 Bur. L. T. 
196 = 21 Ind. Oas. 348 = 7 L. B. R. 97. See 
Pinal PArt. 1913, Col. 823. 

(25) 8. 7 — Kardr executed by karnavan of 
Malabar iarioad — Right of another in 
uraima right of a temple acknowledged by 
karar — Suit by members of tarwad to set 
aside the kara^ — Fraud of JCarnavan^^ 
Minority of «ows members — Power of 
Karnavan to give discharge— Limitation— • 
Not saved — Amendment — Powers of —Civ, 
Pro. Code (1908), 0.*VI. r. 17, 

Plaintiffs, the members of a Malabar tarwad, 
brought, in 1910, a suit for a deolaratiou that 
the karar executed by the plainti^s’ Karnavan 
the first defendant, in favour of the second 


Limitation Act (1908)— (ConfiAi^d). 

defendant, in 1899, acknowledging the fight of 
the second defendant’s tarwad to a half-share 
in the uraima right in the plaint dewaswom, 
was obtained by the second defendant by fraud, 
and that the agreement is not binding upon 
the plaintiff's tarwad, and the plaint also con- 
tained a prayer for an injunotion restraining 
the second defendant and the members of the 
tarwad from interfering with the dewaswom 
affairs. 

Held, that the suit was barred by limitatioo 
anditbat S. 7 of the Limitation Act (1908) does 
not save the bar of limitation (a). 

Per Sadasiva Iyer, J.— As the Karnavan 
and all the adult members of the family fully 
represent the tarwad including the minor 
members for all purposes, they fully represent- 
ed the tarwad for the purpose of giving a dis- 
charge also, and the latter part of B. 7 of the 
Limitation Act (1908) applies. * 

Per Napier, J , — “ I sbpuld hesitate to hold 
that a Karnavan whose oontraot was sought to 
be impeached could by himself be held to be 
able to give a discharge within the meaning of 
8. 7. 

Under the Civ. Pro. Code. 1908, 0. VI, r. 17, 
all amendment shall be made as may be 
necessary for tne purpose of determining the real 
question in pontroversy between the parties. 
Therefore oases decided before the enactment of 
the Civil Procedure Code (1908) ruling that it 
is not desirable to allow amendmeots at a very 
late stage or so as to oust the jurisdiction of 
the Court in which the suit was instituted, are 
no longer of much value on the question of the 
amendment of plaints. K. M. P. Paramei- 
waram NambadFipad v. K. M. B. Sankara 
Nambudpipad, 16 M. L. T. 241 = (1914) 
M W.N. 689. 

BADASiVA Iyer and Napier, jj. 

Referer.ces: — (fl) 14 M.L. T. 401 = 25 M.L. J. 
405 ; (1914) M.W.N. 231 and 25 M. 26, R, 

(26) S, 7, Art. Guardian de facto — 4p- 
pomtment by father in a joint Hindu family — 
Appointment by a Will — Alienation by guar- 
dian — Ward's power to impeach alienation — 
Limitation. Mahableshwar v. Ramohandra, 
15Bom, LR. 882 = 21 Ind. Oas. 350 = 38 B. 
94. See Final Part, 1913. Ool. 824, 

i27) S. 8 — Applicability to execution proceed- 
ings. See lilXBCUTION OF DECREE, No. 2, 
(1914) M.W.N. 159. 

(27-q) 8. 8. See No. 21, stepra. 

(28^ S. 10 —Express trust — Fiduciary relation 
between father-in-law and son-in-law — 
Solicitors and client — Depositor and banker 
— Principal and agent — Creditor and 
dibtor. '* 

A mere deposit of moveables or money by 
A>nvith B would not make B the trustee of A 
on an express trust so as to attract the provi- 
sions ot S. 10 of the Limitation Act, nor is a 
depositary or a banker or an agent or a debtor 
to whom a loan is made and who promises to 
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Limitation Aot\i90^)-^(Continued)» 

return 4he loan, an express trustee witbia the 
meaning of the section. 

A relation between a son-in-law and a father- 
jin law is not at all similar to the relation be- 
tween a Bolioitor and bis client, i.e., a son-in-law 
by his new matrimonial relationship does not 
Stand in a fiduciary relation to his father- in law 
as a solioitor does to his client. Rajammal v- 
Lakshin animal, 22 Ind. Gas. 936 = (1914) M. 
W.N. 606=^^16 M.L.T. 199. * 

* Sadasiva Iyer and Spencer, jj. 

References *5 Ind. Gas. 331 = 33 M. 154=7 
M.L.T. 266 = (1910) M.W.N. 130 ; 6 Ind. Gas. 
427 = 7 M.L.T, 402 = (1910) M.W.N. 421 = 34 
M. 126; Hod. Gas. 712 = 6 M L T. 164 = 32 M. 
68; 13 B. 338, R. 

(29) Ss. 10, 28, Arts. 120, 134 — Alienation by 
trustee— Suit for declaration of alienation being 
invalid — Limitation — Voluntary transferee- - 
Transferee for consideration but not in good 
faith — Transferee for dbnsideration and in good 
faith — Distinction. See ClV. PRO. CODE 
(1908), No. 129, 26 M.L.J. 537. 

(30) 5. 12 -^Application for leave to appeal to 
Privy Council— Time taken for obtaining 
copy of decree if may be excluded — Indian 
Statute permitting exclusion, if ultra vires 
— Order in Council of 1838 — Government 
of India Act ofl8bB, S. 64 — Tjetters Patent, 
Cls, 39, 44 — Privy Council Appeals Act 
(VI 0/1874). 

An application for leave to appeal to His 
Majesty in Council is not time- barred, if, 
excluding the time taken for obtaining a copy 
of the decree appealed Irom, it is found ic have 
been made within 6 months. 

S. 12 of the Limitation Act of 1908 is within 
the Legislative powers of the Government of 
India in permitting such exclusion. Syed 
Abdallah Hussain Chowdhry v. Ananda 
Chandra Ray, 18 C.W.N. 1006-*24 Ind. Cas. 
273. 

Jenkins, c.j., and Woodroffe, j 

(31) S, 12— Application for copy, by whom to 
be made. 

8. 12 of the Limitation Act does not require 
that an application for copy should be made by 
the party himself. Babu Rudra Pratab Singh 

V. RaghuraJ Gir, 23 Ind. Cas. 209. 

Lindsay, .t.c, 

Referev.ies:—29 A. 264 = 4 A.L.J 152= A. 

W. N. (1907) 67, F. ; 12 M.L.J. 386, Diss, 

(Si a) S. 12. See No. 18, supra, 

(32) Ss. 12, 5 — Duty of person applying for 
copies of Civil Court judgment and decree 
— Application through agent — Application 

^through post office — Calculation dt time 
spent in obtaining copies — Time when may 
he extended— Discrection of Appellate Co^irt 
— Revision, 

In order to* obtain copies of a Civil Court 
judgment and decree, the applioaTit must per- 
form two acts, namely 


Limitation^Aot (190%)— {Continued), 

(1) he must present an application accoftnpa- 
niod by the prescribed fees at a proper time and 
place to the appointed olhcial ; and 

(2) be most he prepared to take delivery of the 
copies at the time and place fixed for delivery. 

♦Unless the applicant diachafges both these 
duties, he fails to exero'ise the due diligence 
reqifired to obtain the copies. But .be may do 
these acts personally or by an agent duly 
empowered. Where, however, he elects to work 
through an agent, he cannot claim credit for 
any delay caused by taking that course, He 
cannot include, as time requisite for obtaining 
the copies, any period occupied in seadfng his, 
application or instructions to the agent, or by 
the agent in proceeding to the copying ofiice 
and presenting the application, or in the trans- 
mission of the copies by the agent to him. In 
other words, the time allowed for copies obtained 
through an agent will bo the same as would 
have been allowed if the prinoipaLhad himself 
applied for and taken delivery of Them, namely, 
from the date when the application is duly 
presented, to the date when the copies are duly 
tendered for delivery : and this will be so 
irrespective of the question whether or not the 
agent’s delay was or was not beyond the control 
ofithe principal A principal who elects to use 
an agent in working against strict rules of time 
does so at his risk. The computation of time is 
subject to strict rules, and must not be confused 
with casas where, for sufficient cause, an exten- 
sion of time is allpwable. Therd is no rule for 
discretionary extensions of 4.imo in computing 
the time requisite for obtaining copies of 
judicial records. 

One of I he agents whom ah applicant for 
such copies may employ is the post office : and 
the time which he will be entitled to in such 
case will be measured from the date when the* 
post office has delivered the application and the 
necessary money to the official appointed to 
receive the same, and the day on which the 
official appointed to deliver the copies makps 
such delivery to the post office. All time 
occupied by the post office in conveying the 
application and fees to the copying office, and 
in carrying back the copies to the applicant, is 
outside that computation. , 

Abnormal and unexpected failures of the post 
office, like such failures on the part of any 
other agent— failures for which the applioant 
is ill no way responsible — may be I’jufficient 
ground for extending time in cases where time 
may be extended— but they cannot aSect the 
computation of time. 

The exercise of the Appellate Court’s discre- 
tion in n^t extending time is not open to 
consideration in revision. ** Raghu v. Madghia, 
10 N.L.R, 139. 

Stanyon, a.j.c. 

References 4 N.fj.H- 184 ; 7 N.L.R. 67 ; 8 
N L.R. 11;8N.L.R. 72 ; 4 C.P.L.R. 166 ; 4 
G.P.L.R. 188 ; 6 C.P.L.R. 13 ; 14 G.P.LR. 40 ; 
12 A. 461; 23 B. 442; 12 C.L.R. 641; S.A. 
No. 75-B, of 1911 (Unrep.), R. 
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Limitation Act (1908)— 

(3Sf) Ss. 12, 29 —Application to modify official 
Receiver’s order under S. 22, Act III of 1907 — 
Time for obtaining copy of the order— Not to 
be excluded. See ACT III O]^ 1907 (PRO- 
VINCIAL INSOLVENCY!. No. 26, 16 M.L.T. 
£46. 

(34) 8* 14 — Undef ‘Valuation of property if 
not deliberate, 7'echUss or mala fide, whdther 
a ground for exciusio^i of time^ 

The plaintiff instituted a suit for pre-emption 
in respect of a sale-deed executed for an alleged 
consideration of Rg. 2,000. The plaintiff valued 
his claim at 400 but subsequently admitted 
•that tl4e inark^d value of the disputed property 
was Rs. 1,000. The Sub-Judge relying on the 
plaintiff’s statement returned the plaint for 
presentation to the proper Court and it was 
presented on the same day in the Court of the 
Munsif. 

Held, that as there was nothing to show a 
’deliberate oi'i reckless under-valuation of the 
property in order to secure some improper 
advantage or a mala fide desire to institute 
the suit in a wrong Court, 8. 14, Limitation 
Act, applied to the case and the plaintiff was 
entitled to the exclusion of time during which 
he had been prosecuting the proceedings in the 
Court of the Sub- Judge. Ram Dayal v. Sar]u 
Prasad, 17 O.C. 210. 

PANDIT KANHAIYA LAL, A.J.C. 

(34-a) S. 14. See No. 19, supra and 90, 
infra, 

(35) Ss. 14, 19^ Art, lZ^—8uit filed after 

period of limitation-^ Suit prima facie bar- 
red bound to shoiv in the plaint 

the ground upon which he claims exe^nption 
from laio of limitation^ 

Plaintiff sued on 15-2-1911 for possession as 
mortgagee of land mortgaged to him by the 
defendant on 23-9-1898, i.e., more than 12 years 
from the date on which he was entitled to 
possession under the mortgage deed. Defend- 
ant pleaded, inter alia] that it was barred by 
limitation. In the plaint plaintiff simply refer- 
red to a previous litigation between the parties 
in the Revenue Court, with the object of show- 
ing that he relied upon S. 14 of the Limitation 
Act (thoug'6 the section was not mentioned in 
the plaint) to claim exemebion from the opera- 
tion of Art. 135 of the Limii?atioa Act ; but 
there was no reference in the plaint at all to any 
acknowi'bdgment of liability by the defendant 
80 as to make 8. 19 of the Limitation Act appli- 
cable. ** 

HeZd that the suit as laid in the plaint was 
prima facie barred by limitation, and under 
O. VII, r. 6, Civ. 5/0. Coie, the plaintiff was 
bound to show in the plaint the ground upon 
which exemption frvim the law of limitation was 
claimed, and the plaintiff cannot now be allowed 
to rely upon a ground oP exemption from the 
law of limitation upon which the plaint was 
wholly silent (a). 

Held also that S. 14, Limitation Act, did 
not apply as .the litigation in ’ the Revenue 

60 


Limitation Act {i90B)^{ConiiiiHed ) . 

Court did not fall within the purview* of that 
section. Gobinda Mai y. Santa. 83 P.R. 1914. 
SHAH DIN and BEADON, JJ. 

References: — (a) 31 0. 196, F,; 10 Bom. L.R. 
346. D, 

(36) S. lb— Decree- Stay of execution --Period 
of stay to be excluded in counting the period of 
limitation for execution. Bai Ujam y. Bal 
Rukhmani,iil5 Bom. L.R. 936»21 Ind. Cas. 
713 = 38 3.153. See Final Part. 1913, Co\, 
827.^ 

(37) S. 15— Stay by injunction— Injunction 
order set aside — Time whether excluded. See 
ACT I OF 190S (Madras Estates Land), 
No. 61, 27 M.L.J. 734. 

(38) S. 15 — Applioibility to the period of 
limitation provided in S. 48, Civ. Pro. Code. 
See CiV. PRO. CODE (1908), No. 92, 27 M.L.J. 
25. 

(38-a) S. 17. See No.^ 93, infra, 

(39) S. 18 — Perso>i aggrieved kept out of 
knowledge of right to have relief by reasom 
of fraud — Execution sale — Fraud of decree- 
holder and collusion with Court Officers — 
Suppression of notices — Judgment-debtor 
kept out of knowledge of sale — Applicability 
of 5.18 — Fraud subsequent to sale, if neces- 
sary to he proved. 

To determine the applicability of S. 18 of the 
Limitation Act to the oircumstances of a parti- 
cular case, the Court must determine whether 
the person aggrieved by the alleged fraud has 
been, as a matter of fact, kept out of knowledge 
of his right to have relief by reason of the fraud. 

If it is proved that, subsequent to an execu- 
tion sale, the judgment-debtor was, as a matter 
of fact, aware of the sale, notwithstanding the 
fraud, he is clearly not entitled to the benefit of 
S. 18, because, in spite of the fraud, he has not 
been kept out of the knowledge of his right to 
have relief on the ground of fraud. 

To entitle a person to avail himself of the 
provisions of S. 18, be is not bound to allege 
and prove fraud subsequent to the date of the 
execution sale (a). 

A judgment-debtor alleged that his decree- 
holder fraudulently and in collusion with the 
officers of the Court caused a suppression of the 
notices with the result that be was not apprised 
of the sale as he would otherwise have been in 
due course, in other wordvS, by means of fraud 
be was kept from the knowledge of tfie sale : 

Held, that his right to have the sale set 
aside accrued the very moment the sale took 
place, and if he was by means of fraud kept 
from the knowledge of the sale, he was 
necessarily kept from the knowledge of his 
right Jo have the sale set aside and S. 1^ c\f the 
Limitation Act would apply to such a case. 
Jotindra Mohan Rai Chowdbury v. Brojendra 
K\imaF Datta Munahi, 24 Ind. Cas. 249. . 
Mookbrjeb and Bbaohcroft, jj. 

Reference (a) 20 I. A, 1 = 17 B. 341 at 
p. 347, R. 
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tilmltatloB mJi (1906)— (Continued)* 

(40) *8. 18— Transfer of non -transferable hold- 
ing— Sjeotment by landlord. See LANDLORD 
AND Tenant, No. 45. 19 C.W.N. 136. 

(40*a) So 18. Bee No. 20, stipfU* 

(41) S. 18. Art. 62— Debt due to two brothers 
jointly^Collection by one before partition — Mis- 
representation to the other brother's representa- 
tive that debt is outstanding Suit to recover half 
share of money so collected — Know}$dge of fraud 

r^Institution within three years from date of — 
Not barred— Interest on money retained by 
fraud— Whether allowable— Act XXXII of 1839. 
Anncha LakshniinaraBamma y. Avanoh 
Lakshamma. 14 M.L.T 325 = (1913) M.W.N. 
€36=25 M.L.J. 531 = 21 Ind. Gas. 394. See 
Final Part. 1913, Col. 830. 

(42) 8. 18, Art. 166— Execution proceedings 
started against deceased judgment-debtor-^ 
Sale if may be set aside — Purchaser of occu- 
pancy holding, if may apply— Limitation- 
Fraud— Abuse of prodfess of Court— On ws. See 
CIV. PRO. CODE (1908). No. 73, 18 C.W.N. 
1266. 

(43) S. 18 and Arts, 166 and 181 — Appli- 
cation to cancel sale by Insolvency Court on 
the ground of fratid— Inherent power of 
Court to entertain such an application — 
When time begins to run, 

Beldi that an application either of the Insol- 
vent or his creditor for oancelling, on the 
ground of fraud, a sale of immoveable property 
of the insolvent conducted by the Insolvency 
Court in realizing assets of the insolvent under 
Ss. 20 and 23 of Act III of 1907, is governed by 
Art. 191 and not by Art. 166, Act IX of 1908. 

Held, also, that 8. 18 of the Act is general 
and under its force the time for making such 
an application begins to run only when the 
fraud becomes first known to the applicant. 

Held, further, that the Court has inherent 
power to entertain such an application. Mir 
Afzol All V. Mir Aman All, 36 P.W.K. 1914 = 
107 P.L.R. 1914-23 Ind. Cas. 397. 
SCOTT-SMpp. J. 

(44) S, 19 ~ Execution of decree, application 
for — Acknowledgment of liability in writing 
by one of several judgment debtors, whether 

* gives fresh start against all. 

An acknowledgment of liability in writing 
by some* of several judgment-debtors made 
within three years from the last applioatiou for 
execution of the decree, saves limitation as 

against them. Ban Behary Kapur v. Jana- 
nendranath Qoeh, 22 Ind. Cas. 709. 
FLETCHER and CHATTERJEA, JJ. 

(46) 8, 19— Decree debts are not witJHn pur- 
view— Right barred under old statute— 
New statute cannot revive, ^ 

Acknowledgments of ' decree debts are not 
acknowledgments within the meaning of S. 19 
of the Limitation Act and have not the effect 
of initiating a new period of limitation. 


t 

Limitation Aot (1908)— (Conftntied). 

A right barred under an old Aot cannot be 
revived by a new Aot without express words. 
Akkamma y, Kopparam Rangappa, (1914) 
M.W.N. 876. , 

Sadasiva Iyer and Napier, jj. 

# Reference :— 6 M. 171 (P.B.),Mppf. * 

a 

(^6) 8, \9— Acknowledgment of liability— 
Plea in written statement— Set off in the alter- 
native— Hots far acknowledgment. K. 8halk 
Meera Sahib and Company v. Shaik Nalnar 
Lubbay Marcayar, (1913) M.W.N. 682 = 26 
M.L.J. 259 = 21 Tod. Cas*. 30. See Final 
Part, 1913, Col. 833. 

• «' , 

(47) 8. 19— Letter saying that writer will 
sign after looking into account — Whether 
acknowledgment. See ACCOUNTS, No, 4, 23 * 
Ind. Gas. 587. 

(48) S, 19— Admission of liability on a mort- 
gage contained in a written statement— Ac- 
knowledgment. Sas Civ. Pro. ifioDE (1908)', 
No. 250. 12 A.L.J. 374. 

(49) 8. 19— Right of judgment-debtor to 
apply to have adjustment recorded as certified 
— Acknowledgment. See ClV. PRO. CODE 
(1908). No. 312, 19 C-L.J, 126. 

• (50) 8. 19— Statement by mortgagee recorded 
at settlement proceedings that mortgage was 
redeemable — Whether an acknowledgment. 
See Mortgage (General), No. 42, 5 P.W. 
R. 1914 (N.W.F.P.). 

(51) 8. 19— Pcaotioe of Nattukottai Cbetties 
— Their family properties whether can be 
treated as trade assets— Praotioe of signing 
letters with the name of their cfamily diety — 
Effect — Such signature whether an * acknow- 
ledgment * under B. 19, Limitation Aot — Ac- 
knowledgment by member of a family firm who » 
is also the manager of the family — Whether 
binds the firm — Agreement to discharge debt in 
a particular manner — Other remedies of cre- 
ditor whether excluded. Bee NattuCOTTAI 
Chetties, No. 1, 27*M.L.J. 631. 

(51a) 8. 19. Bee Nos. 4. 35, supra, 

(52) Ss. 19, 20 -Acknowledgment or part pay- 
ment by one partner — Whether binds other part- 
ners — Express authority — Necessity of proof of 
custom, of South India — Trade-debt — Debtors 
signing creditor's book-^Judicial notice, K. R. 
Y. Firm y. Sathyavada Sitharama SwamI, 
25 M.L.J. 601 = 37 M. 146-91 Ind. Gas. 634. 
See Final Part, 1913, Col. 834. 

(63) 8. 19, Arts. 66 *and l\6— Registered 
bond — 8uit to recover money due on bond — 
Limitation, 

A suit td recover monejb due ou a registered 
bond, though in form a salt for money due on 
a bond, is in substance a suit for oompensatiou 
for breach of a contract . and governed by 
Art. 116 and not by Art. 66 of the Limitation 
Act, 1908 (a). 

A mortgagor, subsequent to his mortgage, 
passed two pr^omissory notes to the mortgagee 
on different oooaslone in one of which be 
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Limitation Act (1908) — [Continmd'U 

referi^ed to the mortgage debt thus : “ the 
amount due under the mortgage-dead is set 
apart ” and in another, he said : “ Besides this 
the mortgage-debt is distinct/' 

Held, that the words in the two promissory 
Botes amounted to acknowledgments within 
the meaning of 3« 19 of the liimitation Acft 
Diokar Hari Kulkarni v. Chhaganlal N^rsi- 
das, 16 Bom, L.R. 20=«88 B. 177*23 Ind. 
Gas, 853* 

Heaton and Shah, jj. 

Beferences\ — (ay 12 I. A. 12; 11 B. 377» 
Discussed, 

• (64) Art, Limitation — Redemp- 

tion-^ Entries in the Settlement Uecord not 
„ signed by mtyrtgagee — No starting point of 

limitation. 

Held, that an entry in a Settlement Record 

• that a mortgagor is at liberty to redeem the 
land at any time on payment of the mortgage- 
money, which 18 not signed by the mortgagee 
or any other person duly authorised by him in 
that behalf, neither amounts ,to a contract be- 
tween the mortgagor and the mortgagee, nor 
constitutes an acknowledgment for extending, 
undor S. 19 of Act IX of 1906, the limitation 
prescribed by Art. 148 of the Ac^ for a redemp- 
tion suit. Wazip Siogh y. Jhanda Singh, 77 
P.W.R. 1914 = 178 P.L.R. 1914 = 24 Ind, Gas. 
898. - 

Kensington, c.j. 

Rs/srencfs 116 P.R. 1891 ; 53 P.R. 1905 = 
74 P.W.R. 1906 (F.B.), F.\ 39 P.R. 1910 = 36 
P.W.R, 1910, R, 

(65) 8, 19, Art, 179, Cl. 4:— Application to 
have payment made under a decree cer tided by 
the Court -Acknowledgment of decree as out- 

• standing decree— Step-inlaid of execution— 
Instalments, failure in payment of, Bacharaj 
y. Babaji, 15 Bom. L. R. 930 = 21 Ind. Gas. 
407 = 38 B. 47. See Pinal Part, 1913. Col. 835. 

(66) S, 20 — Mortgagee fiUthorised to pay cre- 
ditor of mortgagor in full — Whether he is an 
agent authorised to make a pure payment of 
interest— Optional exercise of authority— 
Effect, 

A executed a mortgage in favour of B for 
Rs. 26,000. Part of the consideration was 
made up of Rs. 10,920 £o be paid by the mort- 
gagee to a creditor of the mortgagor on two 
bonds, ^he moirtgageee did not pay the 
Rs. 10,920 but nearly two years later paid the 
interest due on the plaint bond up to that date. 
The words of the mortgage wore “The sum 
received by us in the matter of our having given 
you permission to pay of! the said ^bond and 
obtain the return of the same, is Rs. 10,920.’* 

Held, that, though the mortgagee had autho- 
rity to pay o5 the debt in full, he had no 
authority to make a pure payment of interest 
as such BO as to bring the case within B. 20, 
Limitation Act (a). 

A person may be an authorised agent, even 
if the exercise of the authority be optional and 
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not obligatory. Alagappa Chettlav y.<6abpa- 
mania Pandia Thevar, 26 M.L.J. 509 = 28 
Ind. Gas. 810. 

WALLIS and SADASIVA lYBB, JJ. 

Reference : —(a) 2 Bing. N.O, 241, R, 

(57) S. ^10— Payment of interest — Burden of 
proof— Limitation, 

Under S. 20 of the Limitation Act, the 
payment oi interest must be proved to have 
been made either by the debtor himself or b^ 
bis ^gent duly authorized in this behalf. 
Raraohandra Singh y. Durga Devi, 23 lod. 
Gas. 863. 

KNOX, J. 

(58) 8, ^0— Payments of principal or interest 
—Payments when to be in handwriting of 
person making the payments. 

So far as payment of the principal of a debt 
is concerned, the writing should be in the band 
of the debtor. This rule does not apply to 
payments of interest. Muthu Plllay Y. Marla 
Sandanam Pillai, 16 M.L.T. 505 = (1914) 
M.W.N. 910. 

Kumaraswami Sastri, j. 

Reference 35 G. 813 ; 14 M.L.T. 318, F, 

(59) S, 20 — Debt— Part payment of principal 
•—Debtor knowing how to write— Entry record- 
ing such paym'ent— Not wrtUen by person mak<. 
ing payment but merely signed — Effect— Limi^ 
taiion not saved. Lodd Govindoss Kvlitna 
Dass V. Rukmani Bhai, 14 M.L.T. 310 = 21 
Ind. Gas. 302. See Final Part, 1913, Col. 836. 

«»(00) 8, 20— Unregistered mortgaged bond— 
Payment of interest before expiry of period of 
limitation— Whether can be proved — Limitation 
not saved — Provision as to payment of interest 
— Not a collateral purpose, Balaprasad v. 
Bhola Nath, 9 N.L.R. 140 = 21 Ind. Gas. 281. 
See Final Part, 1913, Ool. 836. 

(60-a) S. 20. See No. 52, supra and 101, infra, 

(61) 8, 21 (2)— Promissory note — Acknowledg* 
ment by one when binding upon both^ 
Series of endorsements — Interference in 
revision— Error of law but substantial 
justice. 

From a number of endorsements on a promis- 
sory note by two promisors, a Court oau infer 
that the promisors had each authorised the 
other to make acknowledgments so as to bind 
both. 

Even if there had been an erroneous^ decision 
on a question of law, if substantial justice had 
been done, the High Court would be slow to 
interfere in revision. Annamalai Pattar y, 
P. Nateia Iyer, (1914) M.W.N. 792. 

HANNAY, j. 

(62) k, 22— Suit for money— Plaintiff suing 
in his private capacity— Application to and 

y prayer for decree in the alternative in his 
favour as managing director of a Company 
—Applicability of 8, 22— No addition of 
new parly— Only alteration of capacit^^ 
Effect* 
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Limitation ,lc(|;i908)—(Con^mu&i). 

Wheflo the plaiatifi in a suit; having sued, in 
his private capacity in the first iustance, to 
recover a sum of money from the defendant, 
subsequently put in an application asking that 
a decree in the alternative may be passed in his 
favour as the Managing Director of a Limited 
Liability Company and that be may be allowed 
to amend the plaint accordingly. 

Held that the efiect of granting the appli 
oation would not be equivalent to adding new 
f laintifi so as to admit of the terms of S. 22 of 
the Limitation Act being applied to the oa8%(a). 

The alteration, if allowed, merely had the 
effect of altering the ground on which the 
plaintiff already on record could recover the 
suit amount. M. A. Rajam Aiyangar v. 
Muthukrishna Piilay, 16 M.L.T. 251. 

Hannay, j, 

References :—\a) 15 M. 417 ; 32 0. 582 ; 25 
MX.J. 452, R. ^ 

(63) S. 22— Suit for foreclosure — Subsequent 
mortgagee added as defendant on his own 
application and with plaintiff’s consent, after 
expiry of limitation for the suit — Effect — Suit 
whether barred as against him— Discharge or 
removal of such party from suit. See MORT- 
GAGE (Foreclosure), No. 3, lON.L.R, i73. 

‘ (64) S. 22, Cls. 1 and 2 — OrSer allowing 
claim— Purchase of attached properties within 
one year from order— Purchaser whether a 
necessary patty to suit under 0. XXI, r. 63, 
Giv. Pro. Code — Person added not a necessary 
party— Applicability of 8. 2*2, Limitation Act<i 
See OIV. PRO. CODE (1908), No. 337, 26 M.L. 
J. 449. 

^ (64<a) S. 28. See No. 29, supra, 

' (65) S, 28, Art* 44 — Suit by a minor after 
attaining majority for possession of land 
\sold by his guardian during his minority ^ 
. limitation for* 

^ Where the mother of a certain Hindu minor 
acting as their guardian sold certain grove 
lands belongings to the minors daring their 
minority and the minors brought a suit for 
possession of the grove lands more than three 
years after attaining majority but within 12 
years oi the sale, heldf that, under the provi- 
sions of S. 28 and Art. 44, Sch. I of Act IX of 
1908, the claim of the plaintiff respondents 
became erctinguished three years after their 
attaining majority. Sheonatha Mueammat v. 
BheoraJ Singh, 17 O.C. 52 = 23 Ind. Cas. 406. 

. StUART, J.O. 

Reference^: — 23 M, 271, Rcl. ; 11 O.C. 346, 
Not F. ^ 

S, 29. See No> 33, supra* % 

(66) S* 30, Art* 11 — Period of limitation 
altered by irhpUedtiok—S, 30, if applies— - 
Otaini petition dismissed for default — Begu- 
' Ifzr suit ipmust be If ought within a yedr-^ 
Civ* Pro. Code (1882), Ss* 278. 281. 


Limitatioii,AoC (Continued), 

The operation of B. SO of the Limitation Act 
is not limited to cases in which the period of 
limitation has been expressly altered. It applies 
also to a case where the period of limitation 
has been altered as the result of the alteration 
of the description of the suit. • 

f • 

Art. 11 of the Limitaticm Act does not apply 
whexe a claim preferred under S. 278 of Act 
XIV of 1882 was “ dismissed for abs*enoe,” the 
order of disnfjssal not being an order passed 
under S. 281 of that Act but under those 
sections of the Code which anabied a Court to 
dismiss a miscellaneous case for default. 
Uraacharan Ghatterjee v. Heron Mojtea Debi, 
18 0.W.N.770. 

Chapman and Newbould, jj. 

(66-a) S. 31. ^66 No. 6, supra, 

(67) S. 31 (1)— Question whether a transac- 
tion is oria not a mortgage — Test. See MORT- 
GAGE (GENERAL), No. 22, (1914#M.W.N. 501.' 

(68) Arts, 2. 36 — Act injurious to another 
done under powers^conferred by some Act of the 
Legislature — Act done in improper manner out 
of malice and carelessness. Wali ullah (Maulvl) 
y. Baj Bahadur, 16 O.C. 211 =21 Ind. Cas. 426. 
Be« Final Part,^19l3, Col. 839. 

(69) Arts, 2, 62, 120— ‘Refund of Octroi — Suit 
for money. 

Where a Municipality legally takes octroi 
duty from a person but wrongfully refuses to 
refund it on his application,. a suit for refund 
of the money is governed by Art. 120 of the 
Limitation Act and not by Art. 2 or Art. 62, 
The Municipal Board of Obazipur v. Deoki- 
nandan Prasad, i2 A.L.J. 952 = 36 A. 555. 

CHAMIER and RAEIQ, JJ. 

References 7 A.L.J. 496 ; 10 0. 860 ; 19 0, 
123, R. 

(70) Limitation Act (1908), sch, I, arts, 10 and 
120— rre-emptiont— Second purchaser of 
property sought to be pre tmpled, limitation 
as against — Cause of action and relief against 
vendee's assignee — Declaratory suit, suit 
against second purchaser to be regarded as 
—Suits against first and second purchasers^ 
distinction between— Sale ‘‘ sought to be 
impeached meaning of. 

Where the first purchaser soils property to a 
second purchaser before the filing of a pre emp- 
tion suit and the suit against the former is filed 
within one year of the date of the original sale, 
but the latter is subsequently impleaded as a 
defendant after the said period, the suit as 
against the^atter is governed not by Art. 10 but 
by Art. 120, Sch. 1 of the Limitation Act* that 
is to say, the limitation as against the second 
purchaser is six years. For the suit against 
him is in efieot a suit for a declaration that the 
pre-emptor is not affected by the, re-sale and 
that the second purchaser shall bo bound by 
the decree whidh Would ultimately be passed 
betvfeen thd ojiginal parfiiee to the suit upon a 
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Limitatfoa Act (1908)— (Con^tnue({). 

finafadjudication by the Court on the merits 
of the claim. Razawaitd Singh y. Dukchhor, 
24 Ind. Oas. 11.6. 

LINDSAY, J.C. , 

References Ind. Cas. 70 = 31 P.R. 1913 
•«28 P.W.R. 1013 = 61 P.L.R. 1913, F, ; 26 
R. 1903 = 74 P.L.R. 1903; 106 P.R. 1907=76 
P.L.R. 19J38, Diss, . . 

(71) Art. 11 — Hindu Law— Document merely 
declaring the divided status of family — 
Whether registrable — Civ. Pro. Code (1908), 
O. XXI, r. 103— Civ. Pro. Code (1882), 8. 335 
—Art. 11, Limitation Act — Undivided share in 

• joint ^nAly purchased in Court auction— Effect 
of symbolical delivery — Suit for partition and 
separate possession — Limitation. See REGIS- 
TRATION, No. 1, 15 M.L,T.A63. 

(71-a) Art. 11. See No. 66, supra, 

(72) Art. 12— Suit to set aside rent sale — 
Landlord net a necessary party — Receiver 
representing landlord added as party after one 
year — Suit not barred. See ACT VIII OF 1865 
(MADRAS Rent Recovery), No. 3, (1914) 

M. W.N. 236. 

(IB) Arts. 14, 14^2— Ultra vires— Ordor of 
Collector as to question of title under S. 37,of 
Bombay Land Revenue Code — Suit for declara- 
tion of ownership after one year from date of 
order, ^^ut within 12 years of dispossession — 
Limitation. See ACT V OF 1879 (BOMBAY 
LAND REVENUE CODE), No. 1, 7 8.L.R. 169. 

(74) Arts, 29, 62, 120 ’-Attachment cf debt— 
Payment in pursuance of attachment — 
Effect — Suft by claimant to the attached 
debt — Limitation, 

The attachment of a debt does not constitute 
’ a “ wrongful seizure of moveable property 
under legal process ” within the meaning of 
Art. 29, Limitation Act. And the payment of 
money into Court In consequence of a legal 
process of attachment is not in all oases enough 
to constitute a*“seizure.’* 

Where the amount of the debt is paid to the 
dcoree-holder, a suit by a claimant to tbu debt 
attached against the decieo-holder is governed 
by either Art. 62 or 120. Yellanumal Y. 
Ayyappa Naick, 26 M.L J. 166 = (19 14) M.W, 

N. 348 = 22 Ind. Cas. i570 (P.BJ. 

White, c.j., and sankaran Nair and 
Oldfield, jj. 

' References: --^11 M. 348 ; 8 B. 17, B, 

(74-a) Arc. 36. See No, G8, supra, 

(76) Art. 42— Suit for damages for wrongfully 
obtaining an injuaptibn — Maintainability — 
Limitation. See DAMAGES, No. 3, 18 C. W.N. 
1189. 

(76) Sch. J, Art, 44 — Guardian and ward — 
Alienation by another as guardian — Consi- 
deration applied for benefit of fninot—Suit 
brought to set aside hiienatidn more than 
three years after attainment of majority — 
hmiRiiim* 


Limitation Act (1908)— (Confli«ued), 

While the plaintiff was an infant, hi8 mother 
for alleged legal necessity transferred certain 
property belonging to the plaintiff to the de- 
fendant for valuable consideration. The plaint- 
iff brought a suit to set aside the conveyance 
and recover possession of the property, but be 
had attained majority more than three years 
before the institution of the suit. It was found 
that there had been no legal necessity for the 
alienation, but the money had been in fact 
applied for the plaintiff’s benefit : , 

Held, that the suit was barred by Art. 44 of 
the Limitation Act, 1908 (a). 

Art. 44 of the Limitation Aot applies to a 
case where the alienation has been made by a 
guardian who has not been appointed as such 
by the Guardians and Wards Aot or by a 
similar statutory provision. Manmatha Nath 
Mandal v. Khirodbar Ghosh, 24 Ind. Cas. 110. 
MOOKERJBE and BBACHOROFT, JJ. 

References: — (n) 9 Ind. Cas. 377 = 13 C.L.J. 
277. F. ; 14 M. 26 ; 7 M.L.J, 131, Diss. ; 5 A. 
490 = A.W.N. (1883), 64, List, 

(77) Art. 44— Applicability to alienations by 
unauthorised guardians, 8e^ HINDU LAW 
(Guardianship), No. i, 27 M.L.J. 285. 

(77-a) Ark. 44. See Nos. 26, 65, supra and 
140, infra, , 

(78) Arts. 44, 91, 144 — Aliyasantana family — 

Suit to recover possession nf family properties 
alienated by its Ejaman — Limitation. Sea 
ALIYASANTANA LAW, No. 1, 27 M.L J. 60. \ 

' (79) Arts, 48, ^9— Specific moveable property 
— Entrustment to a person for inspection 
for sale — Pledge by latter for his- own use — 
Suit against paivnee by owner — Institution 
within 3 years from date when owner 6c-. 
came atvare of pawnee's possession^ Suit 
not barred — OsUnsible owner — True 
owner— Rights inter se — Ss. 108, 178, Con- 
tract Act—S. 41, Transfer of Property Act 
— Scope, 

Plaintiff gave K a jewel on 19th May 1907 
on K’s representation that there was a demand 
for the jewel, that he would show it and bring 
it back and that, if the purchaser liked the 
jewel, be would settle the price in the presence 
of tho plaintifi, K pledged it with & on the 
20th June 1907 and obtained a sum of Rs. 175 
from S for his own use. K died without re- 
deeming the jewel. 8 asked plaintiff^o sell tho 
jewel when the latter came to know that it was 
his own jewel. On S’s refusal to restore it to 
him, plaintifi instituted in 1911 the preWnt 
suit within 3 years from the date of his know- 
ledge that it was in S’s possession. S contend- 
ed that the suit was barred by* limitation 
becaufc^ it was brought more than 3 >eacs 
from the date when it was pledged to him. 

^eld that Art. 48 , Limitation Act, was the 
proper article applicable to the case and that 
the suit was within time (a). * 

Ss. 108 and 178 of the Contract Act as well 
asB. 4lof the Transfer of Property Aoi aoA 
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Limitation lotf|t908)~ (Continued), 

the Beotj^ns dealing reputed ownership in 
the various Insolvenoy Acts proceed upon the 
principle that j^inia facie the rights of the 
legal owner should be protected unless be has 
done something to induce innocent purchasers 
or pledgees into the belief that the inter- 
mediate possessor is the true owner ; mere bona 
fides on the part of the purchaser or pledgee is 
not enough. He will have to prove that, by some 
act or omission, the true owner has forfeited 
hj 9 right to recover back possession. It is there- 
fore incumbent upon the party resisting the 
claim of the true owner to adduce strict pfoof 
of the equities which have arisen in bis favour, 
and of the laches on the part of the owner 
which have led him to advance the money (b). 

Heldt also, that, in the present case, K was 
not an agent for sale of the jewel and that 8 
has got no right to be paid back bis money 
before he can bq asked to deliver the jewel. 
Seshappier v. Subramania Chettiar, 15 M.L. 
T. 221 = (1914) M.W.I^ 319 = 23 Ind.Cas. 174. 
8ESHAG1BI lYER, J. 

References: — (a) 29 A. 679, F, ; 22 M.L J. 
152 ; 11 Bom, L.B. 926 ; 12 Bom. L.R. 316, R.; 
3 M.L.T. 324, D. (6) 12 B.L.R. 42 ; 24 B. 468 ; 
27 M. 424, R. 

(79-a) Art. 49. See No. 79, supra, 

(80) Arts, 49, 60, 61. 62, 81, 89,^120 and 145 
— ‘ Specific moveable property, ’ meaning of, in 
Art, 479— by Karnavan to recover tarwad 
money received by a junior member — Such suit 
governed by Art, 62 — Money had and received 
to plaintijjTs use, Saokunni Menon y. QoYinda 
Menon, (1912) M.W.N, 516 = 11 M.L.T. 325 
= 22 M.L.J, 486 = 14 Ind. Gas. 254 = 37 M. 381. 
See Final Part, 1912, Col. 776. 

(81) Arts, 62, 56, 120-- Claim for money due 
far work performed and materials supplied under 
contracts— Limitation, Radha Kisheo y. fias- 
ant Lai. 103 P.R. 1913=81 P.L.R. 1914=22 
Ind. Oas. 676. Bee Final Part, 1913, Col, 844. 

(81-a) Art. 66. See No. 81, supra, 

(81'6) Art. 60. See No. 80, S 2 ipra. 

(82) Arts, 60, *66, 116, 120 and 145 — Agree- 
ment to pay money after a certain event, 
breach of — Art, 115 applicable— Suit more 
than 3 years after event, barred— Deposit, 
meaning of, in Arte, 60 and 145, considered 
— Executor appointed under vnll of Hindu 
widow— ‘Onm of showing that money belong- 
ed tocher absolutely, laid on plaintiff— 
Estoppel, 

Nf a Hindu widow, obtained a document in 
1900 from the father of the defendant, which 
ran as follows You have given to me a 
receipt that you have received from me Rs. 
10,680*9-9 deposited with me by you tijl the 
dispbsal of your Fuugali’s suit to come off on 
15th August 1900. But 1 have not paid you the 
abovesaid amount. I shall, after the dispose! 
of your Pungali^s suit, pay you the abovesaid 
amount with interest, dto. In the meantine I 
shall pay you for Court and house expenses. 
After the disposal of the above suit, 1 shall pay 


Limitation jlot (1908)— (Continued). 

you the amount due to you according to* ac- 
count.** The Puogali’s suit referred to in the 
above document was hied in 1901, apd dismissed 
by the District Court in 1902 ; and it was finally 
dismissed in appeal by the High Court in 
December 1904. Meanwhile, N died in the« 
bef,inniog of 1904, leaving^a will, dated 1903, 
whereby she appointed the present plaintiff as 
exeoiflior. Now in 1910, the exeoutoi sued the 
defendant to recover tbe sum of Bs. 10,000 and 
odd deposited with his father, under the above 
document. 

Held, the suit is governed by Art. 115, 
Limitation Act, and having been brought^ more 
than 3 years after the final dismiss^ of the 
Pungali’s appeal in December 1904, it was 
barred by limitation (a). 

Art. 145 is oleatly inapplicable to a case of 
this kind, i.e., the lending of money and an 
agreement to pay on demand or on a specified 
date. The word ‘pawnee’ which occurs in. 
conjunction with thff word ‘ depository ’ seems 
to be wholly inappropriate to the case of money. 

Art. 60 cannot apply, as the amount is not 
payable on demand but only “after the dis- 
posal of the Pungali’s suit.” Further, * depo- 
sited ’ in Art. 50 is used in tbe sense of a deposit 
account as oonb^adistinguished from a current 
account (6). 

Art. 120 ought not to be applied, unless it is 
clear that no other specific article is applicable. 

Qumre ’.—Whether Art. 66 applies to this 
.case (c). 

Held, further, that the onus is on the plaint- 
iff to show that this sum of money was money 
in which N had an absolute interest, and not 
money as the defendant oontende, in which she 
had only a life interest. 

Held, also, the plea that the plaintiff was 
not entitled to sue as executor for this amount 
at it was not deceased’s absolute property was 
open to tbe defendant and he was not estopped 
from setting it up. l^alakrUhnadu v. Nara- 
yanaswami Chatty, (1914) M.W.N. 264 = 22 
lud. Cas. 60. 

White, c j., and Oldfield, j. 

References :—{q) 10 G. 1033 and 15 M. 380, 
F, (h) 18 M. 390, F, (c) 4 A. 3 (4), ‘R. 

(82-a) Art. 61... SeeNoi 80, supra, 

(83) Arts, 61, 99, 120 — Contribution— Money 
paid — Money realized by sale of plaintiff's pro- 
perty whether money pajd— Joint decree against 
plaintiff and defendant paid biy third party — 
Decree obtained by third party against plaintiff 
—Realization of decretal amount by sale of 
plaintiff's property — Suit for contribution by 
plaintiff— ‘Point of time f6% commencement of 
limitation, Janki Koer v. Domi Lai, 20 Ind. 
Cas, 24 = 180.W.N, 480. See Final Part, 1913, 
Ool. 846. 

(84) Art, 62— ‘Suit for recovery of over^pay- 
mmhts to building contractor — Amounts re- 
ceived in execution of decrees vannot be re- 
covered so'long as the decree stande* 
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Tlie plaintiff eotrusted the defendants, oon> 
tractors, with the building of three different 
masonry works for the plaintiff, and paid them 
from time to time on aocoi^t the sum of 
Bs. 31,433. The total amount of the value of 
«all the three^ works was Bs. 33,202. Subse- 
quently, the defendants obtained decrees lor 
Bs. 3,600 and Bs. 1,400 for two of the v|[orks, 
and reoovered the amounts of the decrees from 
the plaintiff in ezeoution proceedings. 

The plaintiff suedfhe defendants for recovery 
of the amount overpaid to them and also for 
the amount of the decrees wrongfully received 
by the defendants in execution. 

Held^ that these sums, upon plaintiff’s alle- 
gations, must be regarded as moneys payable 
by defendants to the plsdntiff for moneys 
received by defendants for the plaintiff’s use, 
within the meaning and for the purposes of 
, Art. 62 of the Limitation Act. 

Heldt also,* that, as the amounts of decrees 
were paid in execution of the decrees obtained 
by the defendants, plaintiff could not aek for a 
refund so long as those decrees subsisted. The 
Roman Catholic Mission at Rawalpindi v. 
Sunder Singh. 88 P.L.B. 1914-67 P.W.B. 
1914-22 Ind, Cas, 692. . • 

Battigan and Beadon, jj. 

(^6) Art. 62 — Suit to recover money from a 
•person appointed to sell stock-in-trade — 
Money had and received. 

Disputes having arisen between the heirs of • 
one G, deceased, the defendant was appointed 
to sell his stock-in-trade and pay up the cre- 
ditors pending ’certain arbitration prooe3dings. 
The defendant sold certain property and paid 
up certain debts. The arbitration proceedings 
fell through. In a suit for recovery of her share 
brought by the sister of G, held that the plain- 
tiff was only entitled to recover under the form 
of action known as a claim for ** money had 
and received,” and the si^it having been brought 
more than three years after the last amount 
realised by the defendant was barred by limi- 
tation. Masih-Ud-Din v. Imtiaz-Un-NIsa 
Bibi, 12 A.L.J. 1256 = 37 A. 40. 

BIOHASDS, O.J. and BANBRJI, J. 

(86) Art. 62— llleg4 levy of assessment by 
Cantonment Magistrate— Payment under pro- 
test — Payment by cheque — Suit for refund— 
Limitation. See CANTONMENT TAXING BE- 
GULATIONS (POONA), No. 1, 16 Bom, L. B. 
121 . 

(86-a) Art. 62. See Nos. 41, 69, 74, 83, 
and No. 107, infra 

(87) Arts. 62, 89,* 120--Misappropriation by 
father Suit against sons — Limitation. 

Where the plaintiff e^es for certain sums 
misappropriated by the defendant (agent) the 
suit would be barred if brought more than 3 
years after the termination of the agency or 
after the amount due was s^poertained by 
arbitration. 


A cause of action against the sons oPa deoeas- 
ed agent for sums misappropriated by the 
agent is not different from that against the 
father and would be barred against the sons if 
it would be barred against the father if he had 
lived. Art. 120 of the Limitation Act does not 
apply to such a suit, but Arts. 62 and 89 would 
apply. A.R.S. Arunachelam Ghetty y. Raman 
Chetty, 16 M.L.T. 614 -(1916) M.W.N. 23. 

Sankaban Nair and Spencer, jj. 

♦ •» 

|[88) Arts. 62, 97 — Mortgage of joint Hindu 
family property by one of family members — 
Not void but voidable— Remedy of mortgagee — 
Suit to recover mortgage-debt from mortgagor 
personally — Limitation. See TRANSFER OP 

Property act, No. 66, 2l Ind. Gas. 681. 

(89) Arts. 62, 97, 114. 115, 116— Lease- 
Failure of consideration— Suit for refund Of 
consideration — Limitation. See KHOBPOSH 
Grant, No. l, 19 C.W^N. 102. 

(90) Arts. 62, 120 and S. 14— Plaintiff’s 
application for rateable distribution refused— 
Plaintiff’s revision petition dismissed— Suit 
under S. 73, Giv. Pro. C'>de, to recover portion 
of assets— Limitation — Deduction of time spent 
in prosecuting revision petition. See CiV. 
PRO. CODE (1903), No. Ill, IGM.L T. 609. 

(91) Arts.B^, 120, 131 — Limitation^ Suit for 
recovering Jagir income wrongfully realised 
by defendant from third persons — Patta 
permanent or limited to the term of settle- 
ment — Jagir income of Major Baja Jai 
Ghand of Lambo groon in Mausa KWa. 

In 1852 R granted to K a patta to the effect 
that the value of his Jagir income in Mama 
Khera would be estimated at Bs. 2,507. that 
the lessee would collect in kind and after pay- 
ing Bs. 2,257, in cash to the lessor, the lessee 
would keep the balance Bs. 250, more or less 
for himself. 

Before the settlement and other Revenue 
authorities, B unsuocessfully ^contested that 
the patta of 1852 was limited to the term of the 
settlement and that it was revocable at its end. 
In 1909, at last, B sued K in the Civil Court 
for recovering from K six years’ arrears of 
Jagir inoome wrongfully realised and kept by 
K, briefly on the ground that the patta was 
revocable by him after the term of the settle- 
ment and that it was actually revoked. 

The pleas inter alia, were that ^1. The 
lease was one in perpetuity 2. the suit was 
barred by limitation and 3. B, was estopped 
from cancelling the lease. 

Held, that : 

The lease of 1852 was limited to the term of 
the seltlement and B was entitled to revoke it 
at the end of that settlement (a), 

iThat the suit is governed by Art. 62. Aot 
IX of 1908 and B can onjy recover Jagir 
moneys which he was entitled to receive in re* 
speot of the three years immediately preceding 
the date of his suit ; and that neither Art. 120 
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nor 131^8 applioable (6). Kirpa Ram v. Jai 
Chand,46 P*W.R. 1914 = 140 P.L R. 1914 = 23 
Ind. Cas. 445. 

Johnstone and shah Din, jj. 

Referencts * — (a) 0 A, 169 of 1903, F. (6) 83 
P.R, 1906 = 126 P.W.R. 1906, D. 

(92) Art, •^Limitation — Money dm on 
balance — ‘ Promise to vaif — Birred debt — 
Contract Act i S. 25 (3). 

When it is sought to reoovec a time-barred 
debt on the strength of a writing shoeing 
merely a bilanoe due, the dooument relied on 
must contain a nromise to pay within the 
meaning of S. 25, Contract Act. 

Act. 64, Limitatio 1 Act, refers to money on 
account stated between the parties but not on 
a balance. Debi Prosad v. Ram Ghulam 
Sahu, 19 C.L J. 263. 

COX and CrfATTBRJEE, JJ. 

(92-n) Art. 66, S3e Nos. 53, 82, supra. 

(98) Arts. 66. 115, 120. 133, 145 and S. 17 — 
Applicability of Art. 145 to deposits of 
money — Limitation applicable in case of 
loans repayable at a fixed date--- Meaning of 
deposit — 8. 4, Probate and Administration 
Act ty of Executor's right to sue 

when begins — Same word used in a secti'^n 
of the subsequent Act in which it was re- 
enacted --Construction. 

A testator deposited soma money with 
defendant in 1900 and died in 1904. The 
Probate and Administration Act applied to the 
case. The executor sued in 1910 for the 
amount deposited. the suit was barred 

under Art 66 or 115, Limitation Act. 

The word ‘ deposit’ in Art. 145, Limitation 
Act (1908), means a deposit of goods to be 
returned in specie. When, as in the Limitation 
Acts of 1859 and 1871, there is nothing to sug- 
gest the use of the word ’ deposit ’ in any other 
sense, it must be taken to mean the sort of 
bailment known to lawyers under that name 
in the Roman Law of llailments which was 
accepted by Braoton and afterwards by Lord 
Holt in Coggs v, Barnard (a) as fit to be enforced 
in England. 

There is no ground for holding that, in Acts 
of 1859 and 1871, the word ‘ deposit ’ included 
60 called deposits of money or other things 
which were not intended to be kept but to be 
used, and there is nothing in the Acts of 1877 
and 1908 to show that any different construc- 
tion should be put on Acts. 133 and 145 (b). 

Unless there is some strong reason to the 
contrary, a word used in an article must be 
read in the same sense in the subsequent Act 
in which it* is re-enaotod (c). 

Art. 145 is not applicable to deposits of 
money. Even treating the transaction as a 
loan repayable at a fixed date it is governed 
probably by Art. 66 and, if not, by Art. 115, 
Art. 120 is not applicable. 

Where a will is not governed by the Hindu 

. Wills Act and S* 187 of the Succession Act 


does not apply, the estate of the deceased 
testator vests in the executor, under S. 4 of 
the Probate and Administration. Act, on his 
death and thpce is nothing in that Act to 
prevent the executor instituting the suit at 
once for debts due to the decease^. No doubts 
if^ie omitted to take out pjrobate, he could not 
obtam a decree without producing a succession 
certificate, but there is nothing in thAit Act to 
prevent his irstibuting the suit and afterwards 
obtaining the certificate# before decree. The 
executor is capable of insUtubing the suits, 
within the meaning of S. 17 of the Limitation 
Act, from the death of the testator. Y. Bala- 
krishnadu v. Napayanasawmy Chetfy,*37 M. 
175 = 24 lad. Oas 852 (vide appeal against this 
judgment reported in (1914) M.W.N. 264 = 22 
Ind. Cas. 60.) 

Wallis, j. 

References: — fn) (1703) 1 Sm. L. 0. 173, R, 
ib) 16 C. 25 ; 18 M 390 F, ; 31 G. 519 ; 8 C.L,^ 
J. 535, Not F. : (188S) L. B. 10 £. C. 364, R. 

(93-a) Art. 74. See No. 4, supra. 

(94) Arlt 75— Instalment bond — Waiver. 

A bond payable by instalments contained the 
provision that, in default of paymants on ^‘due 
da1;es, the wholt amount with interest shall be 
payable : 

Hfild^ that the creditor was not compelled to 
sue for the whole amount on default of* any 
one instalment only, and wfts, therefore, 
competent to sue for any instalment due within 
the period of three years, Bohpa Moti Ram V. 
Lai Rhan, 23 Ind Gas. 830. 

Knox, j. * 

(95) Art. 75 — Waiver — Default, meaning. 

T. Sitarama Chetty v. Gotta Krishnasamy 
Chetty, (1913) M.W.N. 676 = 25 M.L.J. 264 = 
21 Ind. Oas. 24. See Final Part, 1913, Ool. 
847. 

(95*a) Art. 75. See No, 4, supra. 

(96) Arts. 75, 116 — Instalment bond — Default 
in piyment— Option to allow time — Effect 
— Baiyer — Mere failure to sue — Not 
sufficient proof of waiver. 

Where an instalment bonl cdhtained the 
following clause, viz., \If I make any default 
I will be liable ('to pay the remaining principal 
amount at once and even then it will be in the 
power of the mortgagees to let th5 money 
remain with me or nojb,* 

Held that the clause amounted to an indivi- 
sible contraot providing that the whole amount 
should be due in default of payment of the 
iastalmenl\i within the meaning of Art. 75 of 
the Limitation Act (a). 

Mere failure to sue, though some evidence of 
waiver, is not Bufficiint proof of waiver so as to 
affect limitation (6). 

Held that Art. 75' applied to the case and 
that the fact that the bond was registered merely 
increased tbe*period of limitation to 6 years by 



801 DIGEST OF CASES. 802 

i 


Limitation Act {iBQB)^{Con tinned) . 

rPBsi^n of Art 116. Kimatral Kathiram v. 
Wadero Bher Mahomed Khan, 8 S.L B. 63. 
HAYWARD. J O., and BOYD, A.J.C. 

References : fa) 30 A. 123, l^lot F. (6) 31 C. 
297; 86 0. 391,5. 

(96^a) Art. 8b. See No. 4, mpra. • 

(96 h) Art. 81. Bee No. 80, supra^ , 

» 

(97) 8ck l, Art, Q^-^Mutual, op^i and current 
account^ what constitutes. 

In order that an acoount should, under 
Art. 85, Limitation Act, constitute mutual, 
open and current account ” not only must it be 
•mutual, ftpen and current, but there should 
also be reciprocal demands between the parties. 

Whore, therefore, a contract creates a right 
in the defendant to demand an account of the 
plaintiff's dealings as the defendant’s agent, 
and a right in the plaintiff to demand from the 
defendant delivery of goods to a specified 
amount every Inontb, ther^ is a mutual, open 
and current account within the meaning of 
Art. 85, Limitation Act, though there are no 
reciprocal credits and debits (a). 

Per White, C.J. (Oldfield, J., dissenting),-^ 
Wbdre one party makes an advance to another 
to enable him to carry on business with him, 
the fact that the latter executes to him a pro- 
missory note for the amount advanced does not 
make it cease to be an item of debit as against 
him in the mutual, open and current account. 
Sowoar BapifSaib Yussuf Saib & Co. v. Isoct 
Isinail & Go., 24 lod. Cas. 128. 

WHITE, C J. and OLDFIELD, J. 

References ;-;•(«) 8 Ind. Cas. 141«34 M. 513 
«8 M.L.T. 412«(19ll) M.W.N. 1 = 21 M.L J. 
391, Distd\ 6 T.R. 189 = 101 E.R, 504, F, 

• (98) Art. 85 — Plaintiff advancing moneys to 

defendant ’’^Latter consigning goods for sale on 
commissio7i — Mutual, open and current account, 

8. Naraberomal Chetty v. K. Kotayya, 14 M. 

L.T. 498 = 21 lad. Cas. 773. Saee Final Part, 
1913, Col. 848. 

(98-a) Art. 89, See Nos. 80, S7, supra, 

(99) Arts. 89, 90--Suit by principal against 
agent for neglect or misconduct — Knowledge of 
misconduct when to be preHum-‘d ^Limitation. 
See PRINCIPAL AND AGENT, No. 3, 7 Bur. L 
T. 199. 

(99 a)^rt. 90. See No. 99, supra, 

(99-6) Art. 91. See No. 78, supra and 140, 
infra, ^ 

(100) Arts, 91, 141— Adoption— Possession of 
widow — Adverse possession — Belief that the 
pos ession wus mere life- estate and not 
absolute - Wido^*3 possession not adverse 
to adopted son--^ Alienation by widow '^Deed 
of adoption reserving life-estate to (he widow 
— Registration — Registration Act (1908), 
8, 17. 

In 1893, B and his wifo R adopted G (plaint- 
iff) as a son. The deed of adopt ion, which was 
executed about the time and which was not 


Limitation Act (1908)— (Con^tiwed). 

registered, provided that the plaintifP was to 
become full owner of the estate after the death 
of both B and R Bdied in 1894. Shortly after 
his death, R drove away the plaintiff from her 
house. In 1902, she granted two leases to 
defendants of a portion of the property for a 
term of twenty five years. R died in 1907. In 
1909, the plaintiff sued to set aside the leases 
as not binding on him after R*s death and to 
recover possession of the property. The lower 
Courts decreed the plaintiff’s claim on thf^ 
ground that the leases were not binding on the 
plaihtiff. The defendants appealed contending, 
inter alia, that the plaintiff’s claim was barred 
by the adverse possession of R from 1894 to 
1907:— 

Held, (1) that the deed of adoption was 
compulsorily registrable, for, first, it reserved a 
life* interest to himself, and after himself to his 
widow before giving the remafnder absolutely 
to the plaintiff, that is, it created in the widow 
an interest in immoveable property which she 
otherwise would not and could not have pos- . 
sessed. 

(2) That no bar of limitation defeated the 
plaintiff’s claim, for if the plaintiff honestly 
believed, though wrongly, that R was entitled 
to remain in possession for life and if she shared 
that belief and so remained in posBession while 
he lock no stSps to disturb her, the intention 
to hold adversely in order to acquire an absolute 
estate was wanting. Pirsab Y. Gurappa, 16 
Bom. L R. 111 = 38 B. 227 = 24 Ind. Oas. 716. 

BEAMAN and MACLEOD, JJ, 

(lOO a) Art. 97. See Nos, 88, 89, supra and 
107, irifra. 

(101) Art, 97 and S. 20— Temporary posses- 
sion of land given in consideration of loan 
—No registered document— Suit for redemp- 
tion by borrower dismiss' d but decree passed 
for delivery of possession to borrower — 
Institution of suit for money by the lender 
within 3 years of such decree but more than 
3 years from date of loan— Claim not 
barred — Fruits of land taken in lieu of 
inieiest— Payment of interest - Saving of 
limitation — Claim cognisable by Small 
Cause Court — No second appeal— High 
Courtis power to treat it as Civil Revision 
Petition — Civ* Pro, Code, 1908, S. 102— 
Lower Burma Courts Act, 8, 30. 

A owed B a debt of Rs. 400. In 19'<^6t A put 
B in possession of a parcel of land under an 
agreement by which, according to A, B was to 
take the fruits of the land in lieu ol interest on 
the debt. A filed a suit for redemption in 
which B pleaded that the transaction was an^ 
uprighj sale. It was decided in that suit that, 
there being no registered deed in support of’the 
transaotion, ttiere had been neither a sale nor a 
mprtgage and a decree was passed giving posses- 
sion of the land to A. B instituted the present 
suit for the recovery of the sdm of Rs. 400.« 
The Court of First instance decreed B’s suit 
but the lower appellate Court dismissed thY 
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Llmitetion Aot'fKsOS) — (Continued), 

suit on tBe grouad tha6 the oauae of aotion was 
on the original loan made in 1906 and was 
therefore barred by JimitatioD. B preferred a 
second appeal to the Chief Court. 

Held^ that no second appeal lay* because 
under 6. 80 of the Lower Burma Courts Act, 
and 8. lOi of the Civ. Pro. Code, 1908, the 
present claim was one which was ooguisable 
by a Small Cause Court and that the Chief 
Court had power to treat the second appeal 
as^a Civil Bevisiou Petition. 

Held, also that Arc. 97 of the Limitation 
Act applied and that the suit was not barred by 
limitation (a), 

Even if the cause of aotion were considered 
to be the old debt, under 8. 20 oi the Limitation 
Aot,' the fact that B was in possession of the 
land and uuder an agreement admitted by A 
was to take the profits in lieu of interest, such 
taking of profits w6uld be a payment, by A of 
interest to B so as to pi^serve the claim from 
being barred. Maung Kyan v. Maung Po, 7 
L.B.R. 136. 

OBMOND, j. 

Reference (1888) P. R. p. 627 and 27 M. 
380. B. 

(101-a) Art. 99. See No. 83, supra, 

( 102 ) Art. 106— Hindu Law — Joint family 
partnership — Death *0! one of the* partners — 
Effect upon dissolution of partnership— 
Agreement between survivors to continue the 
partnership— Liability of surety — Suit for 
dissolution and accounts — Limitation. See 
CONTBACT ACT, No. 104, 101 P.R. 1914. 

(103) Art. 109— Suit for mesne profits — 
Limitation when oommenocs. See MbsnH! 
PBOFITS, No. 2, 10 N.L.R. 76. 

(103 a) Art, 110. See No. 108, infra, 

(104) Art. 113 — Agreement to grant perma- 
nent lease ‘hereafter' — Suit for specific per- 
formance— Limitation. See Specific Peb- 
FOBMANOB. No. 10, 23 Ind. Gas. 360. 

(lQ4-a) Art. 114. Sae No. 89, supra. 

(lOi-b) Art, 116.‘ S30 Nos. 82, 89, 93, supra. 

(106) Art. Applicability’— Suit by Jenmi 
agamst ass^gi^ee of Kanomdar for arrears of 
piirapad’— Liability how arises— “Limitation, 

The question in this oase was whether the 
Jenmi was entitled to recover 6 years arrears 
of rent from, the assignee of the Kanom or only 
arrears for 3 years. The original Kanom was 
not for a term of years expressed, bub was in 
writing and registered, and the assignment was 
also in writing and registered. It was oon- 
teuded that Art. 116 applied because the 
assignee impliedly contracted with the Kanom- 
dar to pay the rent to the Jenmi and that the 
Jenmi could sue oo the contract" which was 
for his benefit, t 

Heidi that Art« 116 was not applicable as 
there was no ochtract between the assignee 
and the Kanomdar for the benefit of the Jenmi 
au&v the obligations of the assignee to the 


Limitation lot (1908)— (Coafinusd). 

Jenmi nre based on a privity of estate created 
by^ the assignment. Naduvll Edom Rein 
Achan v Yaradaraja Iyer, 26 M«L.J. 288 « 
24 Ind. Cas. 481| 

Millbb, J, 

References : — 17 M. 296 : 40 M. 410, R.; 21 
M. 8, D. 

(106) Art. 116— Suif for rent—Begisiered 
lease. ^ 

A suit for rent under a registered document is 
governed by Art. 116. K. Ramanadban Pat- 
tar v. Aohuta Yarier, (1914) M.W.N. 32S» 
23 Ind. Cas, 753. 

Seshaoibi Iyeb, j. 

References: — 3 M. 76 ; 19 M. 52 ; 24 M.L.J. 
54 ; 7 M.L.T. 419, F. 

(106-a) Art. 116. Bee Nos. 53, 89, 96, 
supra. ^ ^ 

(107) Arts, 116, 62, 97— Registered conveyance 
executed after Transfer of Property Act 
came into force— Covenant for title — 
Breach of covenant— Suit for compensation 
— Limitation — S. 65 (2), Transfer of Pfo- 

^periy Act, ^ 

In all registered conveyances executed after 
the Transfer of Property Aot came into force, 
a covenant for title is impliei by B. 55 (2)* of 
that Act. The registered conveyance should 
be read as if it expressly einbodiecl that oovo- 
pant, and a breach of that covenant is the 
breach of a contract in writing registered 
within the meaning of Art. 116 of the Limita- 
tion Aot. Art. 116 (and no". Art. 62 or 97) 
applies to a suit by a vendee against his vendor 
for compensation for breach of c ivenant foe 
title and possession. Arunaohela Iyer v. 
Raraaswami Iyer, 16 M.L.T 397 = 27 M L J. 
617. 

Sadasiva Iyer and Napieb, jj. 

References:— l 163; 1 M.L J. 471, 

F. ; 35 M. .39, Not F. ; 26 M. 687 ; 21 M. 8 ; 
21 M. 242; 15 M.L.J. 396; (1911) 1 M.W.N. 
861; 14 M.L.T. 524==(1913) M W.N. 1029; 
(1904) M.W.N. 376 = 15 M.L.T. 240; 19 C. 123; 
IIB. 475. B. 

(108) Arts^ 116j 110 — Ik'gistercd rent notes — 
Suit to recover rent— Article governing the suit, 

Lalohaud Nanohand Gujar v. Narayag Hari, 

14 Bom. L.B. 836*37 B. 666«2l Ind. Cas. 
815. See Final Part, 1913. Col. 852, 

(109) Art. 120— Suit for recovery of share of 
moveables on death of widow of brother— 
Contest n between two > ^b^^others - Plaintiff 
entitled to half and defendant wrongfully in 
possession of whole, 

A suit between two l^^rothers for recovery by 
the plaintiff of his share of moveables left by 
the widow of a third brother, on the allegation 
that the plaintiff is entitled to a half and that 
the defendant hf,s wrongfully taken possession 
of the whole on the widow’s death, is governed 
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» 

by Art. 120, Limitation Act. Joti Parahad y. 
Bant Lai, 13 P.L.E. 1914^24 P.W.H. 1914 
-34 P.R. 1914-21 Ind. Oaa. 919. 

REID, *0*.J. 

References : - 21 0. 157 (P.C*) -21 LA. 165 : 
• 19 A. 169-A W.N. (18971 34 ; 6 Ind. Cae. 50 
-84 M. 611 (F.B )-8 M.L.T. 4 = (l9l0) MJW- 
N. 447-20 M.L.J. 288, Rel, 

(110) \rt, 120 — Revenue Court's refusal to 
correct village papers— for declaration 
of right— Cause of action. 

The plaintiffs’ ^redeoeasors-in-interest in 1876 
sold to the defendants a zemindari share with 
' the *exdeptioD of 16 bighas. In 1888 the 
vendors were recorded as ex-proprietary tenants 
of all the zemindary including the 26 bighas 
which had remained in possession of the 
plaintiffs. In 1904 the plaintiffs applied to the 
Revenue Court for correction of the village 
papers, but the application was refused, and 
on the defendants applying for assessment of 
rent the Revenue Court assessed rent on the 
26 bighas. The plaintiffs brought this suit for 
declaration of their right. Held, that the order 
assessing rent gave the plaintiffs a cause of 
action for instituting the present suit, which 
bffving been brought within six years of the 
order was within time. Allah dlial v. UnsYao 
Huiaio, 12 A.L J. 810 = 86 A. 492-24 Ind. 
Cas. 535* 

* ChAMIBR and RAPIQ, JJ. 

References 20 A, 35 ; 31 A. 9 ; 10 A.L.J. 
413 ; Mis. 279 of J90S ; S A. 263 of 1907, R. 

(111) ArL 120— Recurring cause of action— 
T/ (?spass committed upon plaintiU's land — 
No right \)f easement acquired. 

The plaintiff was the owner of a well adjoin- 
ing which was the bouse of the defendants. 
Nine years before the institution of the suit 
the defendants opened a door in their wall and 
began to commit trespass upon the platform of 
the plaintifi’s well. Held, that each act of 
trespass constituted a f/esh cause of action so 
long as an absolute right of easement was not 
acquired and the plaintiff’s suit was not barred 
by limitation. Sheo Prasad Sonar v. Hangar 
Manlhar. 12 A.L.J. 1150. 

SDNllABLAL, J. 

(112) Art, \20— Declaratory stiit— Plaintiff's 
title slandered six years before suit — Title again 
sland^ed within six years of suit— Suit not 

, barred. Rahmatuliah v. Sharoanddin, 11 
A.L.J. 877-21 Ind. Cas. 609. See Pinal 
Part. 1913, Col. 853. 

(113) Art. 120— Applicability. See CIV.PBO. 
Code (1908), No.^458, 93 P.L.R^ 1914. 

(114) Art. 120^RedemptioQ suit— -Interest 
—Limitation to six years not warranted fafr law 
—See Mortgage (Redemption), No. 8, 73 
P.L.R. 1914. 

(114-a) Art. 120. Sqp Nos. 4, 29, 69. 70, 74, 
80. 81. 82, 83. 87, 90, 91, 93, supra and 141, 
infra* * 


Limitation Act (1908)— (Cott^nnad). 

(116) Arts, 120, 126, 'i20—MortgageJ)yfdther 
and father's brother's toidow—Suit by son 
for declaration that the mortgage shall not 
affect his reversionary rights— Limitation, 

On 4- 4- 1898, a mortgage deed was executed 
whereby the house in suit was mortgaged by 
defendants 1 and 2 (father and uncle’s widow) 
to defendants 3 and 4 for Rs. 1,400. Plaintiff, 
who was the son of the first defendant, sued on 
25-2-1910 for a declaration that this mortgage, 
being withoni consideration and necessity, 
should not affect his reversionary rights. 

Heldihskt Art. 125, Limitation Act, covers 
only suits for land and comes in only when the 
suit is by the first reversioner ; and it did not 
apply in the present case as the suit was not 
for land and the plaintiff was not the first 
reversioner. 

Held also Art. 126, which applied only to 
suits to ' set aside ’ a fathei^s alienation, did 
not apply to mere declaratory suits (a). 

To ask for a thing to be * set aside ' implies a 
prayer for immediate relief, and not for a mere 
declaration that, on the happening of a future 
contingency, of which the plaintiff may not be 
alive to take advantage, certain results will 
follow. 

Held, therefore, that Art. 120 applied and 
the present ^uit was barred* DevraJ v. Shiv 
Ram, 70 P.R. 1914-260 P L.R. 1914-165 
P.W.R 1914. 

Johnstone and Chbvis, jj. 

Reference :—(a) 13 C, 308, D, 

(116) Art. 121 — Applicability— Sale of Pntni 
talu^ — Suit by purchaser for possession— Limi- 
tation. See AOT VIII OF 1885 (BENGAL 
Tenancy), No. 86, 19 C.W.N. 18. 

(117) Art. 123— Suit by residuary legatee to 
recover bis legacy — Limitation. Bee LEGACY, 
No. 1.41C. 271. 

(118) Arts. 123, 142, 144 — Limitation — Suit 
barred both under Aris> 123 and 144— Burden 
0 / proof under ArtsM2 and Hi— Adverse posses- 
sion. Maung Tun U v. Mg. Myat Tha Zan, 6 
Bur. L.T. 188 — 21 Ind. Cas. 335. See Final 
Part, 1913, Col. 855. 

(119) Arts. 123, 144— Suit for possession by 
one heir against another heir — Limitation 
Act, Art. 123— Estate, vesting of, when a 
Mahomeden dies intestate— Pr^erty held 
under a lien for dower, and property 
over which the lien is exercised, distinction 
between. 

Held, that a suit by one of the heirs against 
another heir to recover possessioii is governed 
by Act. 144, Limitation Act ; Art. 123 applies 
only when the suit is for a share of an ’estate 
which it is the legal dnty of the defendant to 
distribute. But where a Mabomedan dies 
intestate the estate vests in the heirs and no 
one is charged by law with t&e distribution of 
the property (a). 
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SeM further, that a transfer by a widow of 
her rignts under the lien to hold for dower and 
•a transfer hy her of the property over which 
the lien ie exercised are separate and distinct 
matters (6). Aziz ul Haq v. Musammat Mar- 
yam Blbi: 17 0.0. 157 » 21 Ind. Gas. 45. 
Lindsay, j.o. 

References (a) 34 M. 511; 19 A. 169, R. 
(6) 32 A. 551. B. 

(120) Art 124~Bucce8sioo of Hindu widow to 
shebaitship-^Alienation by widow of 8un)lu8 
offerings— Suit to declare alienation irivand — 
Maintainability— Limitation. See SHEBAIT, 
No. 2. 16 MX.T. 210. 

(120-a) Art. 125— See No. 115, supra, 

(120-5) Art. 126— See No. 115, supra* 

(121) Art. 129— Maintenance— Demand and 

refusal — Burden of proof— Limitation. See 
Hindu Law (Impartible Estates), No. i, 
26M,L.J. 205. » 

(122) Art. 131 — Suit to recover duHurat — 
Periodically recurring right — Limitation. See 
DUSTURAT. No. 1, 21 Ind. Gas. 179. 

(122-d) Art. 181 — See No. 91, supra, 

(123) Art* 132— Bnif for sale agairst mort- 

gagor and person in adverse possession — 
Maintainbilit^l* * 

A suit for sale upon a mortgage brought 
against the mortgagor and a person claiming 
a right adverse to him is a suit under Art. 1H2 
of the Limitation Act of 1908. A suit for sale 
can always be brought against all persons in 
possession whose possession is subsequent to the 
date of the mortgage, provided this suit is 
brought within twelve years of the time when 
the money becomes due. Raj Nath y. Narain 
Dai, 12 aX.J. 982^36 A. 567 = 24 Ind. Gas. 
997 (F.B.). 

Richards, c.j., Tudball and Ghamieb. 

jj. 

References *5 A. l, D. ; 34 A. 640 ; 33 C. 
1016, R, 

(124) Art. 132— Suit for account against 
Qomastha — Hypothecation of property for due 
performance of duties — Suit to recover amount 
found due from hypothecated property — Limi- 
tation. See ClV. Pro. CODE (1882), No. 3, 24 
Ind. Gas. 18. 

(125) Arl. 132— Mortgage by one co-heir of 
undivided ancestral properly— Suit by another 
for his share of mortgage money. Bee MORT- 
GAGE (General), No. i, U.B.B. (1913), 8id 
Qr., 178. 

(125-a) Art. 133— See No. 93, mpra, c 

(126) Art. 134 — Mortgage by conditional sale 
—Transfer by mortgagee after foreclosure— 
Rights of transferee — Suit by subsequent 
mortgagee for sale— Applicability of Art. 184. 
See MOBTGAaB (EOBSGLOSURE), No. 2. 12 A. 
L.J. 457. 


Limitation idt (1908)— (Confinued). 

(l96-a) Art. 184— See Nos. 24, 29. suprh. 

» (126-6) Art. 135— See No. 35, supra, 

(127) Arts. 136, 142, 144— Meahihg of ‘vendor* 
in Art. 186 — Vendor out of possesi^ion at date of 
sale— Suit by purchaser — Limitation. See 
B^LE, No. 12, 24 Ind. Gas. 216.« 

(128) Arts, 137, 138— Safe certificate, amend- 
*ment of — Limitation — Executton sale — 
Burden <k^ proof, 

A Court has an inherent jurisdiction to 
amend a sale certiffcate •which incorrectly 
describes the property actually sold (a). 

A suit for recovery of possession by tlSe ^aint- 
iff as representative in interest of the purchaser 
at a sale in execution of rent decree, is to be 
brought, if the judgment-debtor was out of 
possession at the date of sale, within twelve 
years, under Art. 137, Limitation Aot, from 
the date when the judgment-debtor is first^ 
entitled to possession, hut if the judgment-' 
debtor was in possesnion at the date of the sale, 
then, under Art. 138, within twelve years from 
the date when the sale becomes absolute. It 
is incumbent on the plaintiff to prove whether 
or not the judgment-debtor was in possession 
at the date of the sale. The onus is not*dis- 
chiirged merely tby proof t hat bo was in posses- 
sion at sometime antecedent to twelve years 
before the suit {b). 

The delivery of symbolical possession to the 
auction-purchaser, though effeoti^ against the 
judgment debtor, is not operative as against a 
"stranger to the suit (c). Naslruddin v. Bayu- 
dur Rahman, 19 C.L.J. 209 = 23 Ind. Gas. 811. 
MOOKERJEE and BBACHCROFT, JJ. 

References (a) 26 C. 529 ; 23 A. 476 ; 20 
M. 487 ; 16 M. 207; 27 B. 334, R, (6) 16 0. 
473, R, ic) 16 C. 530, R. 

U28-a) Art, 138— Boe No. 128, supra, 

(129) Arts, 140, 141 — Adverse possession — 
Trespassers, when^ can tack on periods of 
enjoyments. 

Art. Ul, Limitation Act, is intended to apply 
only to the case of a reversioner entitled to 
succeed on the death of a female heir, i e*, a 
female who has succeeded as heir anh not taken 
possession of the property in any other capacity, 
e,g,, as trespasser, legated, or by way of favour 

Art. 140, Limitation Aot, applies to* a case 
where an heir first succeeds as such, and not to 
cases where, having succeeded, he creates life- 
interest in favour of some other person imiS- 
muoh as by givibg the widows a life-estate the 
owners wbci create that ^ife-estate do not 
become reversioners or remainder men and 
their estate does not fall into possession on the 
death of the widows (6). 

One trespasser oanndt tack on his possession 
to that of another trespasser, where the former 
bolds in a capacity different from or antagonis- 
tic to that of the latter, but where the interests 
of both are iddntioal and similar, there is a 
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oont^Quity of adverse pnssesBion (c). Raja Siv 
Baldeo Singh y. Bhai Mohun Singh, 119 P.L. 
R. 1914 = 72 RW.R. 1914 = 21 Ind. Gas. 355. 
Johnstone and Chevis,^jj. 

Bii:rm''6si—(a) 102 P.R. 1907=78 P.W.R. 

•1907, D, ih) 18 P.R. 1895 ; 165 P.R. 1883, JD. 
(c) 189 P.R. 1889. PV ^ 

(130) MU 141 — Ancestral land — dift to 
davghter^s son — Eeversioner^s suit to re- 
cover possession from latter — Institution 
within six weeks from death of donor* s 
widow ^No *bar^Punjab Limitation Act, 
1900 — Apvlicability of --Gift by Oil Jat of 

• ha^ya TahstU Hoshiarpur District in 
favour of daughter*s son — Validity by 
custom-- No proof -Claim based on father 
of don^e being donor*s Khanadamad— 
pressed in former sMtl— Rea judicata— 4c- 
quiesctnee — No proof. 

< A made a gift of ancestral land to B, his 
daughter’s soh, on 18th February 1887. A died 
on 8th March 1894 and hia widow M died on 
7th November 1908. Plaintiffa, who are the 
reversioners of A, instituted the present suit on 
the 19th December 1908 for possessioa of the 
land gifted by A. 

Held that Art. 151 of thev Limitation Act 
applies and not the Punjab Limitation Act, 
1900, and that the suit, having been instituted 
within 6 weeks from the date of the widow’s 
death, was within time (a). 

Held that the plea that B’s father was A’s 
Khanadamad not having been pressed in a” 
former suit brought by the reversioners against 
6 and the ^yidow for a declaration of the 
invalidity of the gift of another portion of the 
land, it must now be treated as having been 

• adjudicated against the appellant (i.c., B). 

Held also that a custom authorising A to 
make a valid gift of ancestral land in favour of 
his daughter’s son in the presence of his 
collaterals was not proved (6). 

Held also that the suit was not barred by 
acquiescence (c). Bhagat Singh v. Sher Singh, 
29 P.R. 1914 = 156 P.L.R. 1914 = 24 lad. Gas. 
212 . 

RE1D,K3.J., and Beadon, J. 

References : — ia) 90 P.R 1904 (P.B.) ; 146 
P.R. 1907; 33 P R. foil F.\ 62 P.R. 

1910, R, (6) 116 PR. 1894; 16 P.R. 1886and 

_ 107 P.R. 1887 (F.B ), R. (c) 86 P.R. 1889 ; 85 

vp.R. 1900 and 61 P.R. 1909, R. 

(131) Art. 141— Daughters inheriting father’s 
estate jointly —Adverse possessjipa for more than 
12 years during both daughters’ lifetime— 
Death of one— Surviving daughter’s right to 
recover moiety share belonging to deceased if 
arises from her death. See HiNOU LAW ^IN- 
HERITANCE), No. 1, 18 O.W.N. 904. 

(131-a) Art. 141— Bee Nos. 100, 129, supra, 

(132) Art, Suit for possession of the land 
free of the house and trees •^Olaim for 
removal of trees. 


Liraitation Act 11908)— (Conf/int/^d). 

Held, that a suit for possession of Ifind free 
of the house and trees wrongfully built and 
planted by the defendants, as distiogaished 
from a claim merely for the removal of trees, is 
governed by Art. 142 of the Indian Limitation 
Act. Jagmohan Singh v. Tula Ram Das, 17 
O.G. 252. 

PANDIT KANHAIYA LAL, A.J.O. 

(133) Act. 142— Applicability. See POSSES- 
SION, No. 6, 7 Bur. L.T. 265. 

^133.a) Art. 142— See Nos. 73. 118, 127, 
supra. 

(134) Arts. 142, li4--Limitation — Waste 
?and—Abadi in a village — Possession and 
dispossession within 12 years — Onus of 
proving— Juritdiction of Civil or Revenue 
Court, 

Held, that possession goes with the title, and 
therefore waste land allowed to remain so by 
the proprietor cannot bp declared to be a dis- 
continuance of possessicM ; and the onus is, in 
such a case, shifted on to the defendant to 
prove when his possessiou beoame adverse (a). 

Held, also, that a suit for possession of abadi 
land it^ cognizablfl by a Civj) Court. NaralO 
Deviv Billa, 106P.W R, 1914 = 204 P.L.R. 
1914. 

Scott*, Smith, j. ^ 

References (a) 49 P.R. 1884 ; 105 P.R, 
1901, F. 

(135) Arts. 142, 144— Properfj/ under lease — 
Mortg'tge by trustee for his own purposes — 
Decree upon mortgage— Auction sale and 
delivery to purchaser — Suit by suc^'ceding 
trustee to recover property— Absence of evv 
dence as to collection of rent by purchaser 
[defendant) — Burden of proof — Evidence 
of dediration — Meaning of ‘ Rusum, * 

' Tanahha, * ‘ Jari,' etc. 

Tbe suit in this case was instituted in 1903 
by the H^jah of Karvetnagar to recover posses- 
sion, on behalf of a temple in Karvetnagar, of 
a village wbioh, according to the plaint, was 
given 10 the temple in 1808 by a sanad of that 
year The sanad was not produced in Court. 
In 1881, a le iso of tbe village for 10 years was 
giveu by the then Rajah to 2 persons, at an 
annual rentMl which was to be credited in pay- 
ment of sums due to the lessees on mortgages 
executed by the Rajab. The Rajah was tbe 
hereditary Dbarmakartha of tbe^temple in 
quesiion, but the money borrowed on the mort- 
gages was not for the purposes of the temple, 
but for his own private use, In 1885, tbe village 
in question was mortgaged by a simple mort- 
gage to the father of the defendants and in 1867 
he sued on tbe mortgage and obtained an ex 
parU decree on 1-4-1887. The property was 
brought to sale in execution of the decree in 
j^ugust 1889 and purchased by the mortgagee. 
Tbe sale was condrmed in April 1890 and 
possession was delivered by proclamation to the 
mortgagee purchaser on 7-5-1890. The puc- 
ohasec and after him his sons remained in 
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po8BeB|^no of the village until this suit was 
filed by the suooeeding trustee on SOth June 
1903. that, under the citcumstanoes of 

this oai^; the evidenoe was not sufficient to 
make out a dedication of the village in question 
to the temple and the suit by the trustee to 
recover the village was barred under Art. 1412, 
Limitation Act, as more than 112 years had 
elapsed from the date of delivery to the purcha- 
eer (defendant). 

,, Held also that the fact (if it be a fact) that 
the lessees did not pay their rent until after the 
end of June 1891 will not make the purchaser’s 
possession any the less adverse to the Bajah, 
and the plaintiff bad not discharged the burden 
which was on him of showing that the defendant 
' did not collect rent and was not in possession. 

The meaning of the words * Busum ^ ‘ Jari ’ 

* Tanakha ’ considered. Sowcar Sahanada 
Govinda Does v. Rajah Venkata Perumal 
Rajah, 27 M.L J. 195. 

MlLLBR and TyIbji, jj. 

References : — 2 C, 341, R. 

(136) Arts. 142, 144—- Plaintiff getting only 
symbolical possession and not actual possession 
—Suit for posaession— Limitation. See HINDU 
LAW (WIDOW), No. 10. 18 C W.N. 940. 

(137) Art. 144— Adverae possession of equity 
of redemption — Limitation. See Adversis 
POBSESS lOK, No. 10, 17 O.C 294. 

(138) Art. 144— Suit for recovery of posses- 
sion of endowed property by heirs of donor — 
Limitation. See HINDU LAW (RELIGIOUS 
Endowments), No. i, 24 Ind. Cas. 72. 

(139) Art. 144 — Claim by reversioners of son- 
less proprietor for possession of ^ land on tbo 
ground that he had no right to create occupancy 
rights — Adverse potf session— Limitation. See 
Jurisdiction op Civil or revenue 
COURTS, No. 6, 112 P.W.R. 1914. 

(139-a) Art. 144. See Nos. 24, 78, 118. 119, 
127, 134, 135, 126, supra, 

(140) Arts. ^144, 91, 44— Minor', s property— 
Alienation by guardian de facto but fiot de 
jure— JB/ect— Mwior’s right to recover pos- 
session — Limitation — Foid contract whether 
can be ratified. 

An alienation of the properly of a minor by a 
person who is that minor’s guardian de facto 
but not *de jure is not merely voidable but 
absolutely void, and the minor need not sue to 
have it set aside before he can obtain p^ossession 
of the property (a). Art. 144, Limitation Act, 
applies to the suit, but not Art, 44 or 91. 

There cannot be any ratification of a cjin tract 
which is void ah initio. Husen v. Rajaram, 10 
N.L.B. 133. 

HALLIPAX, A.J.O, c 

References 16 0. W.N. 838 , 18 A, 373 ; 
29 C. 473. F. ; 1 C.P.L.B. 76 ; I N.L.R. 129, 
p.‘, 6 4. 490 : 8 A.W.N. 162. B. 


Limltatlon'lct (1908)— (Continued). 
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(141) Arts, 144, 120 — Hindu Lato-^Preperty 
alienated by adoptive mother befeta adop- 
tion-^ Suit by adopted son for recovery — 
Limitation--- jposition of reversioner and 
adopted sen compared. 

Where immoveable property is alienated bv 
^be adoptive mother before ado]9tion, tbe adopt- 
ed son can, under Art.*144, Limitation Act, 
suepfor recovery of the same within 12 years 
from tbe date of the adoption. 

Id the case of a reversioner, the cause of 
action to sue accrues, on general principles, on 
the death of the widow. The same rale, a 
fortiori^ governs the right of an adopted son. 

Until tbe plamtifi's right to immedfate posses-* 
sion aocrues, his right to possession is not barred. 
In tbe case of a reversioner, tbe cause of action, 
will accrue on the death of the widow ; in the 
case of an adopted son, on his adoption. And as 
the residuary Art. 120 applies to moveables, 
tbe residuary Art. 144 applies to a suit by the 
adopted son for tbe recovery »f immoveable 
property. Kanoharla Yenkataratnam v. 
Koganti Venkataramlah, 16 M L.T. 435»27 
M.L J. 669. 

WAtLIS, OPFG., C. J., and SESHAGIRI 
lYBR, J. ^ 

^References 26 M. 143 ; 19 B. 809 ; 2 Bom. 
L.R 411; 9C.W N. 795, F.\ 15 Beng L.R. 
10;9C. 93; 5 M.H.C. 428 ; 13 M. 618; 13 
B, 276; 23 B. 725, R. 

(141 a) Art. 145. See Nos. 80^,82, 93, supra, 

(14 L b) Art. 146. See Nos. 24, 54, supra. 

(142) Art. 149— Proof of possession for 12 
years — Public pathway— Onus on Government 
to prove possession within *60 years. See 
ADVERSE Possession, No. 9, 27 M.L.J, 299. 

(143) Art. 168 — Dismissal of suit on plain- « 
tiff's default — Application for restoration put 
in within one month— No affidavit or copy 
of decree and judgment filed as ordered — 
Petition dismissed— Second application after 
two months of order dismissing suit barred. 
See Civ. Pro. code (1908), No. 282, 22 Ind. 
Cas, 689. 

(144) Art. 164— Applicability — Orders in 
execution— E® parte orders. See CiV. PRO. 
CODE (1908), No. 66, 26 M.L.J. f89. 

(146) Art. 164— A pplrcability— Citing person 
in probate proceeding whether makes him 
defendant. See PROBATE. No. 1, 24 fnd. Gas. 
27. 

(146) Arts. 164, 181 — Setting aside ex parte 
decree— By executor not on record. Venkato- 
Bubbier v. Ki4fehnaiiiup(hi, 14 M.L.T. S96*» 
(1913) M.V^.N 899 « 21 Ind. ^Cas. 568. See 
Final Part, 1913, Ool. 861*.^ 

(147) Arts, 165. 166— Exemfion of a decree— 
Application to set aside sale of plots not 
specified in the fdbrigage deed— Limitation. 

Where in exeoutioQ of a decree for sale in 
respeot of certain plots of land whiob had been 
mortgaged, number bf plots werg aejd by 
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Limitation &ot (1908)— (Continwd).* 
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auction which were not the plots specified in 
the mortgage deed, and the sale was confirmed 
and possession delivered to the purchaser, and 
subsequently an application was pade by the 
judgment-debtor asking the Court to set aside 
the sale and to ijj^estore him to possession of the 
plots not covered by the mortgage deed and thl 
decree for sale, held, that the application m|bde 
by the judgtnent-debtor was one of the nature 
described iu Art. 165, Limitation Act. 

Held further, that Art. 165 must be taken 
to cover any application which the judgment- 
debtor may be entitled to make. Raja Ram 
y. Rani l^aj Kuer, 17 0.0. Ind. Gas. 

137. 

Lindsay, j.c, 

(149) Art. 166 — Applicability --Sale contrary 
to terms of decree — Applicatiou to set aside — 
Limitation. See Giv. Pro. Code (1908), 
■ No. 217, 27 M.L.J, 605. 

(149) Art, lOJ—Mortgage deoree— Sale iu exe- 
cution — Nullity — Application to set aside sale 
—Limitation. See EXECUTION OP DECREE, 
No. 6, 26 M.L J. 267. 

(149-a) Art. 166. See Nos. 42, 43, 1^, supra, 

(130) Art. 167— Decree holder purchaser fail- 
ing to complain of obstruction yithin 30 dajis 
—Fresh application for possession whether 
barred. See CiV. PRO. CODE (1908), No. 364, 
24 lod. Gas. 512. 

(150 a) Art. ^171. See No. 21, supra. 

(151) Art. 174. 9ee CiV. PRO. CODE (1908). 
No. 81, U.B.R, (1913), 4th Qc., p. 191. 


(151 a) Art. 179, Cl. 4— See No. 65, supra. 

t 

(162) Art. 180— Confirmation of sale — Appeal 
by judgment-debtor— Compromise in appeal — 
• Promise to pay deeretai amount in instal- 
ments or in default, sale to be confirmed — De- 
fault by judgment-debtor— Confirmation of 
sale when to be considered to take place— Appli- 
cation for delivery of possession— Limitation. 
See Execution op Decree, No. 7, 22 Ind. 
Cas. 497. 


(153) Sch. I, Art. IQl-^Bengal Tenancy Act 
S. 73, sub-8. (3 ) — Rent sale set aside — 
Order setting aside sale itself set aside — 
Confirmation of sale on later daie^AppU- 
cation to set aside %ale by decree-holier on 
ground 0 / benami purchase by judgment- 
de6for, whether in time if made three years 
^ afte^ restoration of sale to validity. 

A sale in execution of a rent-deoree was set 
aside on September 17tb, 1907. The order 
setting aside the sale was itself set aside and the 
sale restored to validity on J uly SSrd, 1909, and 
confirmed on Augpst 28th, 19C0. Within 
three years of the confirmation but after three 
years from July 23, 1908, the decree* bolder 
made an application under S. 173, sub S (3) of 
the Bengal Tenancy Act * to set aside the sale 
on the ground that the purchaser was a benami- 
dar of the judgment-debtor : 

Held, that the application was barred under 
Art. 181 of the Limitation Aot of* 1908, because 


Limitation Act (1908)— (ConfitiiMed). 

it c:mld have b^eu made when the siJIe was 
restored to validitv^. Maharaj Kumar Gopaf 
Saran Narayan Slogh v. Sheikh Muhammaii 
Siddiq, 24 Ind. Cas. 366. 

STEPHEN and MULLIOK, JJ. 

(153-a) Art. 181. See Nos. 43, 146, supra. 

(164) Arts. 181, 182— CJiu. Pro. Code, 1908, 
0, XXXIV -- Mortgage deeree-^lnstalmenis^ 
Failure in payment-^Dezree absolute for sxle-^ 
Appheation — L\m\tai\on. Datto Atmarana 
Has^bnis v Shankar Dattatraya. 15 Bom. 
L.R. 84l«21 Ind. Cas. SIS ^33 B. 32. See 
Pinal Part, 1913. Col. 861. 

(166) Arts. 181, 182— Aforfpopor and mort- 
gagee-- Application to make a personal decree — 
Limitation. Rama Veokatasabba Iyer y. 
Shanmugani Pitlai, (1913) M.W.N, 867»>2L 
lad. Cas. 530- See Final Part, 1913, Ool. 861. 

(186) Arts. 181, 182, 183 — Payment of amoqnt 
due under decree Right of mortgagor— 

Continuing right — Limitation. See MORT- 
GAGE (GbneraIj), No. 44, 17 0.0. 347. 

(157) Art. — Application for substituted 

service— Step in aid of execution, 

A deoree was passed against one Amir Ahmad 
and sought to be executed against his widow 
who was a pardanasbin lady. On 16th March 
1909, an application was made for execution. 
Notices were issued to her several times but 
always came back uusetved, Ou the 29>ih 
August 1909 an application was made for sub- 
stituted service and service was effected. On 
12tb July 1912 the present application was 
made for execution. Held, that the applict- 
tioa of 29tib August 1909 for efijoting substitu- 
ted service was a step m aid of execution and 
the decree was not barred by limitation. 
Amina Bibl y. Banarsi Prasad. 12 A.L. J. 785 
= 36 A. 439 = 24 Ind Gas. 200. 

RAPIQ and PiGGOTT, JJ. 

Reference ; —29 A. 301, F. 

(168) Art. 132 -Executionof decree— Applica- 
tion for execution against a person whose 
whereabouts are not known — Application 
for execution of joint d-cree mane against 
any of the judgment debtors — Whether in 
accordance with law. 

An application for execution of a decree made 
against a person whose whereaboutis are not 
known is an application m accordance with 
law, and gives a fresh start of limitation for 
a subsequent applioaiiou for execution. 

An applicatiou for exemtion of a decree, 
passed jointly against more persons than one, 
is au application in accordance with law even 
if it is made against one ju Igm mt-debtor only. 
Mahicod Husain v, Euayat Husain, 12 A.L.J. 
830 = 36 A- 48i = 24 Ind. Gas. 478. * 

TUDBALL and PIG GOT, JJ, 

(159) Art. \S2^Limitation Act, 1877, Art. 179 
— Step-in-aid of execution— Decree — Exe- 
cution — Judgment-debtor declared insol- 
vent — Appeal by decree-holder agamsi 
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adjydicathn order — Appeal su'^cessful - 
Appeal amounts to step-tn aid of exf*.cution 
— Cit>. Pro. Code, 1882. 5s. 351, 357. 

On the Rbh 19C5, the decree-holder 

applied to execute his d*''creo of the year 1908, 
by sale of ihe mortgaged property. Thereafter 
in January 1906, the judgment-debtor applied 
to be declared an insolvent ; and the Court 
declared him an insolvent in Saptember of the 
same year. In the meanwhile, in June 1900, 
the mortgaged property was sold in oxocutioji 
of the decree* In December following, the 
Court dismissed the darkhast first, becaust? it 
had been satisfied ; and, secondly, because the 
judgment debtor was an adjudicated insolvent. 
The decree-holder appealed to the District 
Court against the adjudication order ; and that 
Court held in December 1910 that the judg- 
ment-debtor was not insolvent. The decree- 
holder then filed a second darkhast on the I8th 
October 1911 to e'iecute his decree. The lower 
appellate Court dism^sed the darkhast as 
barred by limitation. On second appeal : — 

He2d, under the unusual ciroumstanoes of 
this case, that the second darkhast was within 
time, for the appeal by the decree holder 
against the insolvency order was an application 
to take a step in-aid of execution within the 
meaning of Art. 182 of the Limitation Act, 
1908. Laxmirain Lallubhai v. Bhala- 
Bhaokar ¥enlram Mehta, 16 Bom. L.B. 612^ 
39 B. 20. 

BEAMA19 and HEATON, JJ. 

(160) Art. 182 — Application by decree-holder 
for Goniinuance of sale to secure more bidders 
—Whether a step-in-aid of execution — Con- 
struotion of Art. 182. See EXECUTION OP 
DECREE, No. 9, 16 M.L T. 108. 

(160-a) Art. 182. See NOS. 154, 155, 156, 
supra- 

(161) Sch I. Art. 182, cl. {2) — Limitation — 
Execution, application for— Suit against 
several defendants decreed against some and 
dismissed with costs against others— Appeal 
by former set— Application for exettition 
against plaintiff' by latter set made three 
years after original aecree but withm tJvee 
yia^s of disposal of appeal — Wheih r 
application barred — ** Where there has 
been an appeal^"* meaning of. 

The words “ where there has been an appeal ” 
in Art. 182, cl. 2, of the Limitation Act, 
mean, whefe there has been an appeal against 
the decree or order for the execution of which 
an application is made. 

When an appeal does nob imperil the whole 
decree, the appeal by one defendant will not 
prevent limitation of an application for execu- 
tion running against others {a). 

Therefore, in dealing with the question of 
limitation of an application for execution when 
there has been an appeal, the Court should see 
whether the original decree was really one 
decree or an inoorporatiou of several decrees. 


Limitation, iTct (1908)-~(Confitttt6d). 

and whether the appeal against it impefilled 
the whole decree or not (5). 

The plaintiff sued a number, of defendants 
on a mortgage and obtained a decree, except 
against defendants Nos. 24 to 26 against whom 
the suit was dismissed and the^ plaintiff waSr 
difected to pay their costs., Tho^otber defend- 
ants appealed. The defendants Nos. 24 to 26 
now Applied to execute their decree* for costs 
after ihree ye^irs from the date of the original 
decree bui within three years from the date of 
the decision of the appeal : 

Bel t, that the qsder dismissing the plaintiff’s 
suit with costs as against defendants i^0Bi,24 to 
26 and the order decreeing it with costs as * 
against the other defendants are not one and the 
same decree though embodied in one formal 
order ; that there has been no appeal against 
the decree for costs against the plaintiff, and 
the fact that there has been an appeal by the 
her defendants against an entirely distinct , 
decree does not affecb«<the qiiestionsof limitation 
of application for execution of the decree against 
the plaintiff, when no order that could have 
been passed in the other defendants’ appeal 
could possibly have effected the decree which 
the defendants Nos. 24 to 26 now sought^ to 
ecute ; and that the present application was, 
A*efore, barred>> Mrs. Christiana Benshawn 
ir Benarasi Prosad Chowdhury, 22 Xnd. Cas. 
685 = 19 C.W.N. 287. 

COXE and OHATTBRJEE, JJ. 

References : — fa) 2 C.L R. 471. (6) 13 A, 

1 = 10 A W.N. 207, Bel.; 16 C. 598 ; 19 0. 760; 
*25 0. 594 = 2 C.W.N. 656, R. 

(162) Art. 182, cl. 5 — Oral application for 
adjournment — Production of encumbrance 
certificate - Step in-aid of execution^Bar 
of liniiiation— Saving of. 

>M oral application for an adjournment of 
the hearing of a previous execution applica- 
tion. in order to enable the decree bolder to 
produce an encumbrance certificate in respect 
of the attached property, is a step-in-aid of 
execution which would save limitation. Abdul 
Kadir Rowther Y. Krishna Malamal Nair 
Karnavan and the Manager of the tarwad, 
26M.LJ. 438 = 15 M.L T. 305 = (1914) M.W. 
N. 563 = 23 Ind, Cas. 533. * 

SADASIVA AIYAR an^ SPENCER, JJ. 

References C.W.N. 486, F.; 3 A. 189 ; 
16 B. 406 (407), F.; 27 C 286; 37 B. 317; 86 B. 
638 ; 29 A. 301 (302); 6 M. 141, B. 

(163) Art. 182 (5), (6)— Decree attached in 
execution — Application for execution of 
attached decree - Step-in aid of execution-^ 
Decree passed when Act of 1877 in /ores— 
Application governed byKhe New Act-^Issue 
of notice to judgment- deliior. 

A decree was passed iu favour of the respond- 
ents on 19th March,* 1907. On 8tb April, 
1909, the decree-holder applied for execution by 
altichment of the property of bis judgment** 
debtor which in this case was a decree. The 
Court ordered nptioe to issue and a notice was 
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issued on 27th April, 1909. It was returned 
unserved and another notice was issued on 18 th 
May. 1909. 

On September 14th, 1909, the decree-holder 
moved the proper Court to exeohte the decree 
favour of his judgment-debtor. The next 
application for* exception was made on Ihtli 
April, 1912. 

Held, ihht the period of limitation should be 
calculated aocoi^ing to the Act of«1908. 

Held, also that the period of limitation was 
to be reckoned from the date of actual issue 
of notice within the meaning of S. 182 (6) of 
^ the liimi^tion Act of 1908. 

Held, also, that, even if the Act of 1877 be 
applied, the order of the Court dated 18th May 

* ordering fresh notice to issue would save the 
application of 15th April, 1912, from being 
barred by limitation. 

Held, further, that an application by the 
*deoree- bolder proving the Qourt to execute the 
attached decree in favour of his judgment- 
debtor is a step-in-aid of execution. Maharaja 
of Jaipur v. Lalji Sahai, 12 A.L.J. lOOG. 

PiaaoTT, j. 

(1€4) Art. 182 (6) and (6)— Accompanying 
serving peon to identify jud^ment-debtorf— 
Whether a step-in-aid of execution. See EXE- 
CUTION OF Decree, No. 8, 2o C.L.J. 15. 

(164-a) Art. 183. See No, 166, supra, 

Lis Pendens/ 

(1) Lis pendens, application of, to coUusive 
and fraudulent proceeding— Auction-pur chaser 
— Collusive prof:eeding—Jj\^ pendens, extension 
of, to third persons — Correctness of the order for 
execution of decree or of judgment, inquiry into 

• — Decree, subsequent variation in — Jurisdiction 
— Civ, Pro. Cede, S, 144. Nuzbat-ud-daula 
Abbas Husain Khan y. Dilband Begam. 16 
O.C. 225 — 21 Ind. Cas. 570. Bee Final Part, 
1913, Col. 866. 

f2) Applicability of dooifrine of. See CiV. PRO. 
Code (1882), No. 22, 19 O.W.N. 162. 

(3) Order allowing claim- Purchaser of attach- 
ed properties after order on claim petition but 
within one year — Whether an alienee pendente 
lite — Rights of aliencet See CiV. PRO. CODE 
(1908), No. 337, 26 M.Ij.J. 449j 

(4) Devolution of interest pendente lite— 
^^aintai&ability of suit — Suit if oan be oon- 

mnued by original plaintiff — Cause of action — 
Effect of decree in such suit. See CiV. PRO. 
CODE 0908), No. 379, 20 C.L.J. 107. 

(5) Applicability of dootrine of Us pendens to 
moveables. See OlV. FRO. OobE (1906), 
No. as, 16 M.L.T. 2S8. 

(6) Effect of dealing with property after filing 
of^ pre-emption suit. ^See PRE-EMPTION, 
No. 18, 17 0.0. 150. 

Local Boards Act (Madras). 

See MADRAS ACT V OP 1884. * 

52 


Local Inspection. 

Practice — Procedure — Parties agreeing to 
abide by the result of the local inspection^ 
Enquiry by a particular officer presiding— 
Inspection note left by that officer — His 
successor to try the case himself. 

Where the parties to a oase agreed not to give 
oral evidence but to abide by the result of the 
inspection of the locality or any local enquiry 
by the officer who was then presiding over the 
Court, and that officer recorded a note of his 
inspection but was transferred before delivering 
judgment, held, that bis suocessor was uol 
con^etent to decide the case on the basis of 
that inspection note but was bound to try the 
oase himself. Kishan Narayan v. Ram Baksh*, 
12 A.L.J. 48*22 Ind. Oas. 61. 

BANERJI, J. 

Lower Burma Goarts Act. 

See Burma Act VI op 1900. 

Lower Burma Town and Village Lands Act. 

See Burma Aot IV c;p 1898. 

Lunacy Act. 

Bee ACT XXXV OF 1858. 

Lunatic. 

(1) Lunatic, suit against— Ex parte decree 
against unrepresented lunatic — Ignorance 
of Court to fact of lunacy — Jurisdiction 
of Court — Fraudulent purchase by de facto 
manager of lunatic— Rights of purchasers 
from such fraudulent purchaser. 

One N was a lunatic not adjudged as such. 
During bis lunacy a suit for rent was brought 
by the landlord for two plots of land belonging 
to the lunatio, and two rent decrees were, 
obtained ex parte against the lunatio who waa[ 
not at all represented in the suit. The fact of 
the lunacy was not brought to the notice of the 
Court. At the auction sales in execution of 
the decrees, the properties were purchased by a 
person who was the lunatic’s de facto manager 
who again sold them to other persons who 
purchased with full knowledge of the lunacy : 

Held, that, as the lunatic or his estate was 
not represented in the rent-suit, the sales under 
the decrees of the Court therein obtained were 
nullities and the purchaser acquired no title by 
his purchase. The purchaser, being besides a 
fraudulent purchaser who had aoted deliberately 
in breach of his trust as de facto manager of 
the lunatio, could net in any oase be allowed to 
take advantage of the Court- sales, 6\%n if they 
had been made with jurisdiction. 

As he had no title whatever, the purchasers 
from him also acquired no title. Hakimulla 
y. Nabln Chandra Barua, 18 C.W.N. 1329* 
20 C.L.J. 291*24 Ind. Cas. 177. * 

HbuMWOOD and Chapman, jj. » 

References : — 33 C. 1094, Rel. ,* 32 0. 296 
(3A5), doubted, 

(2) Person of weak memory,cr weak mental 
strength whether of unsound mind— Person 
adjudged lunatic— Burden of proof as to 
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•I 

recgmry from unsoundness of mind’—Befer^ 
ences in documents to provisions in repealed 
Acts — Construction^ 

A man of weak memory or of only ordinary 
mental capacity or even mere weak mental 
strength cannot be called an idiot or a man of 
unsound mind (a). 

The burden of proof lies heavily on the person 
who alleges that a persoUt who had been adjudg- 
ed a lunatic, has recovered from his unsound- 
Keas of mind. 

It is a well understood legal rule that all 
references in documents to provisions in repealed 
Acts, provided those provisions have been re- 
enacted in the repealing Act, might be construed 
as references to the corresponding re-enacted 
provisions. Pachi v. Charni, 16 M.L.T. 629. 
Sadasiva Iyer and Spencer, jj. 

References :—Ja) A.W.N. (1905) 9 : A.W.N. 
(1905) 43 = 2 A.L.J. 164 ; 4 C.L. J. 115, B. 

(3) Lunatic — Guardian ad litem not appointed 
—Effect. See CiV. Pro. Code (1908). No. 46. 
22 Ind. Cas. 673. 

(4) Suit relating to lunatic’s property how 
to be brought — Scope of enquiry under Act 
XXXV of 1885 (Lunacy). See CiV, PRO. CODE 
(1908), No. 434, 19 O.W.N. 46. 

Mahant. * 

(1) Dharmsala^Its Mahant — Leaving no 
legal representative — Founder *s right to 
omt a trespasser — When MahanVs posses- 
sion becomes adverse to its founder* 

Eeldf that, in the absence of a duly appoint- 
ed Mahant of a Lbarmsala, its founder is 
entitled to oust a trespasser. 

Heldt also, that a mere long possession by a 
Mahant of a Dharmsala does never become 
adverse to its founder, unless be does some overt 
act repudiating the latter’s title for over 12 
years. Prem Singh v. Mohand Singh, 161 
P.W.R, 1914 = 281 P.L.R. 1914. 

Ohevis, J. 

(2) Mahant "'of math or Right to 

acquire property. See RELlGloas ENDOW- 
MENTS. No. 4. 17 0.0. 336. 

(3) Mohunt purporting by a document to ap- 
point his successor and to make over to him the 
Asthal properties, etc. — Document whether a 
will— Probate. See WILL, No. 8, 20 C.L.J, 
807. 

Mahomedan Law. 

1, — General. 

2, — ALIENATION. 

3, — Divorce. 

*4.— Dower, 

6.— Gift. 

6. — Guardianship. 

7 . — Inheritance. 

8. — JOINT Family. 


Mahomed Ja Law^(Continued)^ 

9.— MARRIAGE. 

10. — Preemption. 

11. — Restitution ofConjugal Rights, 

12. — WAKE. 

i,— General. , » 

• 

Moplahs of North Malabhr— Whether govern- 
ed by Marumakkathayam Law or MAhomedan 
Law— Custom— Proof— Validity of custom— 
Courts wheth'er can take judffoial notice of 
custom — Value of previous decision on the 
enforceability of custom— 8. *16, Madras Civil 
Courts Act— Scope. See MOPLAHS, No. 1, 16 
M.L.T. 17. ♦ # • 

— 2.— -Alienation. 

Afmor— De facto guardian-^Powei to sell 
minor^s property— Limits of marriage expenses 
of minor's sister— Discharge of family debis^ 
Not justifying causes — Property ordered to be 
partitioned — Sale-j: Lower Coyrfs power to 
direct. Hyderman Kuttl v. Syed All, 12 M. 
L.T. 147 = 23 M.L.J. 244 = (1912) M.W.N. 889 
= 15 Ind. Cas. 576 = 37 M. 514. See Final 
Part, 1912. Col. 791. 

3.— Divorce. § 

•(1) Kabinnamah — Condition that wife will 
continue to live in her father* s house ^ 
w hether legal— Marriage — Divorce • 

A condition in a Kabinnamah that the *hus> 
band is to live with the vvife in her father’s 
house and that, if he breaks this condition, she 
is to have a right to divorce him,, is illegal, as 
it implies that the wife will continue to live in 
her father’s house. The wife is not, therefore, 
entitled to use it for supporting her claim to 
divorce and, consequently, to the deferred 
dower. Imam All Patwari v. Arfatunaessa, 
21 Ind. Cas. 87 = 18 O.W.N. 693. 

Stephen and Mullick, jj. 

Reference:— 6 Bom. L.R. 728, F, 

(2) Eanafia lav)— Divorce— Prescribed forma- 
lity — Intention of dissolvmg marriage— 
Burden of proof— Evidence* 

No speoial form or formula is prescribed for a 
divorce under the Hanaffa Law. The law re- 
quires the words of divorce pronohnoed by a 
husband to show a oleai; intention on his part 
to dissolve the marriage contract. 

Where witnesses depose that in their presence 
the husband divorced the wife, it is for th^ 
party alleging the invalidity of the divorce to 
prove by cross- examination that the words used 
were insufficient or incomplete to support a 
valid divorce. Wahid Khan v. Zalnab, 12 A. 
L.J. 707 = S6 A. 458. e 
RAFIQ and PlGGOTT,*JJ. 

(3) Marriage — Divorce — Post nuptial agree- 
ment— Provision *for payment of dower My 
instalments— Failure--- Stipulation for eon- 
diiional divorce-^-lllegality — Non-payment 
— No defence to suit for restitution of conju- 
gal rights^ 
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Where, under a post-nuptial agreement, a 
Mahomedan 'husband promised to pay to his 
father-in law the amount of dower and main- 
tenance remaining due by monthly instal- 
\nents, and declared that in default the wUe 
should be considered divorced, held that the 
stipulation for conditional divorce is iUegal 
according to Mahomedan Law. 

Held also that the plea of non-payment of 
dower is no answer to a suit for restitution of 
conjugal rights, as the marriage was admittedly 
consummated and the parties are Mahome- 
• dans.* Hahmned y. Fatma, 7 S.L.B. 138 = 
24 Ind. Gas. 881. 

Hayward, a.j.o. 

Reference 8 A. 149, 12. 

(4) Iddat— Difference between a widow and a 
woman divorced — Want of consent of a divorced 
'woman whether invalidates the marriage. See 
MahomedaiJ* Law (Marriage), No. 1, 60 
P.W.R. 1914. 

4. — Dower. 

(1) Possession in lieu of dower--Right des- 

* cendible— Possession iviihout force or fraud, 

A Mahomedan lady who hAd entered iAto 
possession of her father’s property sot up a right 
to remain in possession in lieu of her mother’s 
dower debt. The mother had never entered 
into possessico. Held that, the mother never 
having got into possession, no such right could 
descend to her heirs. Tahirunnissa Blbi v.’ 
Nawab Hasan, 12 A.L.J. 906 = 36 A. 558 = 24 
Ind. Cas. 938., 

Richards, c.j., and Banerji, j. 

References 32 A. 651, D.; 14 M.I.A. 377, 
R. 

(2) Dower deht^Possession in lieu of — Trans- 
fer^How effective, 

A Muhammadan widow, who was in posses- 
sion of her husband’s property in lieu of dower, 
made a gift of the property ' left by her husband ’ 
in favour of her son. On a suit being brought 
by the heirs for possession of their shares after 
her death, that the gift was a gift of the 
property and not a gift of the dower debt. The 
right of a Muhammadan widow to remain in 
possession of her husband’s prbperty is a trans- 
ferable^ right but it can only be transferred 
along with the dower debt. Mohammad 
^HuBain v. Bashiran, 12 A.L.J. 1141. 
PIGGOTT, J. 

References: — 7 A.L.J. 567 ; 6 A.L.J. 60 ; 1 
Agra 160, 22. , 

(8) Verbal contr>aci for large dower when can 
be admitted — Power of Court to decree 
customary amount when dower teas fixed-— 
Rules of Hidaya*at variance with the 
Statute law— Not to be followed. 

A verbal contract for a dower of a large sum 
can be admitted only if proved, by most clear 
and satisfactory evidence (a). 


The Mahomedan Law lays down the rule 
that, if no dower is specified at the time of the 
marriage, the wife is entitled to a proper dower, 
i.e.f to an amount to be fixed by the Court after 
taking evidence as to what has usually been 
settled on other female members of the wife’s 
father’s family. But when it is admitted that 
the dower was stipulated for, but the amount 
alleged by the plaintiff has not been proved, 
then it is clearly not a case in which no dowor 
wa% specified. 

Where both the parties are agreed that the 
case is one of fixed dower, but each party states 
its own figure, the dispute is confined to the 
amount said to have been fixed, and the Court 
cannot go into the question as to what would 
be a proper dower nor pass a decree for custo- 
mary dower. In the event of the plaintiff not 
proving the amount asserted by her, the Court 
must, according to the rules of procedure, pass 
a decree for the sum adniitted by the defendant. 

The rules of procedure and evidence laid down 
by the Hidaya to be followed in deciding dis- 
putes as to dower between the husband and the 
wife, being at variance with the statute law 
on the subject, cannot be followed by Courts in 
British India. Fazl Khan v. Mussammat 
Karm Begam, 105 P.R. 1914. 

Chbvis and CHadi Lal, jj. 

Reference ;-(a) 4 W.R. 110, 

(4) Shia school — Dower ^ claim for, whether 
consummation necessary — Co7isummation, proof 
of— Amount of dower where consummation did 
not take place— Marriage contracted by sick man 
(mariz), when void — Liabilities of deceased, 
effect of, on claim for dower, Bismillah Begam 
Y. Shahr Bano Begam alias Agha Begam, 
16 O.C. 325 = 22 Ind. Cas. 529. Bee Pinal 
Part, 1913, Col. 870. 

(5) Property held under a lien for dower and 
property over which the lien is exercised — 
Distinction. See LIMITATION ACT (1908), 
No. 119, 17 O.C, 157. 

(6) Kabinnamah— -Condition that wife will 
continue to live in her father’s house, whether 
legal — Right to dower on breach of condition. 
Bee Mahomedan Law (Divorce), No. i, 21 
Ind. Cas. 87. 

8.— Gift. 

(1) Gift by a Sunni during mart^ul-maut— 
Validity — Death-illness, what constitutes — 
Apprehension of death in the mind of the 
deceased — Death caused by the disease from 
which he was suffering at the date of gift, 

A deed of gift in favour of one^of his heirs 
was executed by a Sunni Mabomedan who 
had Bright’s disease, from which he <cever 
rallied, whose condition was growing worse from 
day to day, and who, at the date upon which 
Ine deed of gift was executed, was, and knew 
himself to be, in a serious condition. 

Held, that, when at the date upon which the 
deed of gift was executed, the deceased donoc 
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was suffering from the very disease which was 
the immediate cause of his death and which 
was of such a nature and character on that 
day as to induce him that death might result, 
or at least it was suihoient to engender in him 
an apprehension of death, and when, upon the 
day on which the deed was executed, the ill- 
ness of the deceased was sufficient to restrain 
him from the pursuit of ordinary avocations 
a^d from saying his prayers save in a recum- 
bent position, the deceased was suffering fiK^oa 
marz-ul-maut within the meaning of the 
l^abomedan Law and the gift was consequently 
void. Sheikh Mohammad v. Khadeja Bibi, 
12 A.L.J. 132 = 22 Ind. Gas. 807. 

Richards, c. j., and Banerji. j. 

Reference :~31 0. 319, R, 

(2) Oift — Residence of donor in house gifted 
away ^Validity of gif i-~Coniingeni gifts-- 
Conditional gifts — Distinction between— 
Validity of latter. 

In certain circumstances, the residence of 
the donor in the house which is the subject of 
gift would not be a ground for invalidating the 
gift (a). 

Under the Mabomedan Law, it is necessary 
to distinguish between oontinge|^ gifts and 
gifts with a condition attached. Though the 
former are generally invalid, the latter can bo 
enforced as absolute gifts, although the condi- 
tion may be bad (b), Alla Pichai Tharaganar 
alias Kadir Mira Sahib Tharaganar v. 
Mohamed Mohideen Tharaganar, 15 M.L.T. 
216=23 Ind. Gas. 520. 

SADASIVA Iyer and SPENCER, JJ. 

References (o) 30 M, 305, F,\ 19 M. 343f 
Not F. (5) 13 B. 264. jR. 

(3) Gift, validity of -Seizin in case of pro- 
perty not admitting of physical possession — 
Gift, when it is complete — Gift by a 
Mahomedan of two distinct properties of 
only one of which possession is delivered'^ 
Oudh Laws Act, 8, 3— Possession obtained 
subsequent tb the gift, effect of, 

A gift is not valid without seizin. But where 
a property given does not admit of physical 
possession and the donor gives such possession 
actual or constructive as be is capable of giving, 
provided he himself is not out of possession, the 
gift would Jie valid. A gilt is not however com- 
plete until possession is taken of the thing 
given. 

Held further, that if a gift is made by a 
Mahomedan of two distinct properties and is 
perfected with regard to one of them by delivery, 
and not with regard to the other, the grdt is 
not vbid in its entirety, but takes effect as to 
the property which has been duly delivered. 

Held, also, that, under the Mahomedan La4^ 
which has been made applicable under 8. 3 of 
the Oudh L^ws Act, to questions relating to 
|ifts betwoen Mabomedansi a gift of a house 


conveys no title unless it is accompanied by 
delivery of possession or followed by the taking 
possession with^the permission, express or im- 
plied of the doner. Manifa Bibi y« Fateh 
Ap, 17 O.C. 60 = 23 Ind. Gas. 458. 

Pandit Kanhaiya Hal, j.c. 

(4) Shia School— Gift with possession-- Mar 
ul-maut-9 Disease of more than one year's 
duration — Condition, 

Under the Sbia Law a gift made in Marz-ul- 
maut holds good to the extent of only one-third 
of the donor’s estate, in spite S delivery of , 
possession prior to his death. 

If the donor dies of a disease of more than 
one year’s duration the disease is not consider- 
ed death-illness. But there is this condition 
attached to it that, if the illness increases to 
such an extent as to give an apprehension of 
death in the mind of the donor^it becomes a ' 
death-illness. The nature of the gift does not 
change even if the donor had intended prior to 
death-illness to transfer the property to the 
donee. Khnrshed Husain v. Faiyaz Husain, 

12 A.L.J. 417 = 36 A. 289 = 23 Ind. Gas. 253. 
TUDBALL and RAFIQ JJ, * 

(b) Gift in faObuv of minor son— Essentials— - 
Transfer of possession of the subject of gift — 
Mode of transfer — Test of transfer — l^re- 
sumption in favour of transfer to son— Ap- 
plicability and scope of — Gift*of the corpus 
— Reservation of enjoyment of produce 
* during donor's life— Effect, 

Whore a Mahomedan father made a gift of 
a house Co his minor son under* a deed of gift 
which contained the following recital, viz,',— 

** As 1 have become an old man and as I intend 
that there should not be any disputes among 
my heirs after my lifetime, I have this day 
given to j^ou as a present, the aforesaid house 
and ground according to the condition men- 
tioned below, out of m^^. affection towards you. 
The condition was as follows Till my death 
I myself will collect and take the rent of the 
aforesaid bouse and ground for my livelihood. 
After my lifetime you should use and enjoy 
the aforesaid house and ground together with 
their entire income .... with po^er to 
sell, mortgage , , , j from generation to 
generation,*’ " 

Held, that the validity of the gift depended 
upon the questions whether there was a trans- 
fer of possession in favour of the donee and if 
there was a transfer how it was effected (a). 

A gift, though it is one in favour of a minor 
SOD, oannot completed by the mere declara- 
tion of the father. \ 

Mere registration of the property in the 
name of the donee does not amount to a trans- 
fer of possession (5). <»But if the donor does 
everything that is in his power to do for trans- 
ferring possession, that..would be sufhoient (c). 

Where gifts under the Muhammadan Law 
are the subjeot-ins^tter of a suit, it is neoesaacf 
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to consider their validity from both of the 
following asffeOts, viz,, (1) whether or not the 
transaotioDB purported to be made are such 
that, under the Muhammadan Law, the pat- 
fies have power* to ellectuate them by any a^t 
on their part, and (2)*if the transactions are per- 
missible, t|;ien whether the requirements of»the 

law have been fulfilled so as to efieotuaie them. 

« « 

Where there is a real transfer of property by 
a donor in his lifetime and where the transfer 
is given efiect to t>y possession being given of 
the * dominie^ over the corpus of the property, ’ 
• in BUO& a^jase the transfer of possession is not 
to be deemed the less complete or efiectual 
^because it is shown that the donor has stipulat* 
*ed with the donee that the recurring produce of 
the subject of the gift will be made over to the 
donor during the donor's lifetime by the donee. 

. In deciding the question as to what is the 
exact kind of possession that must be required 
to complete and effectuate the gift, two con' 
siderations must, among others, be borne in 
mind, viz,, (1) the nature of the subjaot of the 
gift or, when the subjects of the gift consists of 
righto in or over some object, then that object 
or thing as well as of the rights themselves ; au^ 
(2) whether the donee is in need of anything 
being done by the Court in order that he may 
deriv^ that benefit which be alleges it to be the 
purpose of the gift that he should derive. 

The test forldetermining whether the princi- 
ple underlying the ' rules about possession is 
satisfied is whether, at the time when the gift 
is alleged to have been oompleted, the donee was 
placed in such 'a position that, without any 
further act on the part of the donor or those 
representing him or of the Court, the donee 
*oan have the benefit of that which he claims. 

The presumption that the possession of the 
father after declaration of gift must be presum- 
ed to be possession on behalf of his minor as 
guardian of his property** cannot be extended 
to oases where the property is of such a nature 
that the mere phytioal control over it is not 
the only indication of ownership. Rahiman Bi 
y. Mahomed Fatima Bibl, 15 M.L.T. cl45 = 23 
Ind. Gas. 651*. 

Wri^ITB, C.J., and TYABJI, J. 

References (a) 11 M.I.A. 6lV : 30 M. 519 ; 
15 0. 684,i 9 B. 116 ; 16 M. 43 (48), R. (b) SO 
519, R^ {c) 15 C. 684, R. 

(6) Gift-^Bevocation — Partition of the subject- 
matter of the gift -Substantial alteration. 

Under the Muhammadan Law a donor has a 
right to revoke a gift axoept in oases,* amongst 
others, where the suh^'aot-matter of the gift has 
altered in substance in the hands of the donee. 
The mere partition of the subject-matter of the 
gift, which at one time formed part of a bigger 
mahal, into smaller mabals, does not alter the 
nature of the property and *does not amount to 
^ substantial alteration of the property in the 
possession of the donee which could bar the 


Alaitomedait Law^(Continiy>d)e 
8— Gif t— (Conrtntwd) , * 

donor’s right to revoke it. Maqbul Hasain Y. 
Ghafurannissa, 12 A.L.J. 452«86 A. 33d»24 
Ind. Gas. 34. 

Richards, c.j., and Banerji, j. 

(7) Mahomedan Law — Gift — Settlement^ 
Creation of life-estate^ Burma Laws Act 
1898, 8, 13 (2)^Transfer of Property Aett 
Ss, 2. 20, 21, 123 and 129. 

The Mahomedan Law is to be applied in ad 
suiti^ instituted in the Chief Court of Lower 
Burma relating to gifts among Mahomedans. 

The oreation of a life-estate is inoonsistent 
with Mahomedan Law and where a life-estate 
is attempted to be created, the donee takes 
an absolute title. P. M. P. k, N. Annamalay 
Ghetty v. Shaikh Mahomed Ismail, 7 Bur. L. 
T. 76 = 23 Ind. Oas. 903--«7 L.R.R. 123. 

HARTNOLL, OFFC. C.J, and YOUNG, J. 

References 1 ^ 121 . A, dl', 7 Bom. L.R. 306, 
F.; 17 I.A. 201. D.; 31 C. 319; 10 C. 1112; 9 
C. 136 ; 17 W.R. 526 ; 8 0. 13 ; 17 B. 1, R. 

(8) Pardanashin lady -^Independent advice--^ 
Gosha not observed — Mercayers of Southern 
India — Gift-- Mushaa — Transfer of Pro- 
perty Actf S* 123 -“Registration, 

The dootrin'i of “ independent advice ” should 
be applied only where the pardah system is 
rigorous and even voluntary deliberate acts of 
a pardanashin woman should not be lightly 
set aside (a). 

Under Muhammadan Law a gift by a wife 
to her husband does not require strict proof of 
its being of a voluntary nature. 

A gift of an undivided share in property capa- 
ble of division and in possession of the donor is 
valid if such possession is transferred to the 
donee, although a mere registered gift deed 
without transfer of such possession is not valid. 
(b). Abdul Rahiman Naohiyal v. Muhammad 
Nurdin Maraoayer, 23 Ind. Gas. 547. 

Miller and Badasiva Aiyar, jj. 

References : — (a) 7 Ind. Gas. 167 = 12 C.L.J# 
357 ; 16 Ind. Cas. 110 = 39 C. 933 = 16 O.W.N. 
649, R, (6) 14 Ind. Cas. 993 = 36 M. 120 ; 30 M. 
619 = 17 M.L.J. 662 ; 30 M. 305 = 2 M.L.T. 180 ; 
24 M. 613 = 11 M.L J. 227 ; 6 Bom. L.R. 1043; 
11 G.W.N. 973=4 A.L.J. 672 = 17 M.L.J. 408 
= 6 C.L.J. 696 = 34 LA. 167 (P.C.) = 9 Bom. 
L.R. 872 = 36 0. 1 ; 26 B. 677=4 Bom. fi.R. 180; 
8 Ind. Cas. 38 = 15 C.W.N. 328 ; 9 Ind. Cas. 
636 = 38 C. 518 = 15 O.W.N. 611 = 13 0,L.J. 492; 
llind. Gas. 979 = 8 A.L.J. 824 ; 16 Ind. Cas, 
698 = 17 C.L.J. 173, B. 

(9) Gift— -Delivery to donee-^Doflor's order 
to ihird party having possession of the pro- 
perty to hand it to donee— Gift invalid and 
revocable if no such order, 

o 

For a gift to be valid, the donor must do 
everything to put the donee into* possession and 
to divest himself of his rights of ownership. If 
property is in the hands of a third pezaon, thi 
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donor must give notice to that person to hand 
over the property to the donee. If the gift was 
not intended to take effect in presenti, it would 
be void. Registration cannot make an invalid 
gift valid. An invalid gift is revocable, Ahiued 
Gulam Mahomed Sadiq v. Mahomed Cassiin 
Makda. 7 Bur. L.T. 142 = 24 Ind. Cas. 704. 
Ormond and Parlett, jj. 

• (10) Gi//— Hiba-bil-iwaz — Hiba-ba-shart*ul- 
i^ekZ-^Delivery of possession necessaryjt' 

Gifts under Muhammadan Law, whether of 
fhe nature of hibd-bihiwass or hiba-ba-shart-uU 
iwaz^ are not valid without delivery of posses- 
sion (a). 

A hiba hiUimaz is a gift which has been 
completed and for which an iwaz or return has 
been accepted. ,It consists of two gifts (1) the 
original gift and (ii) the reciprocal gift, and 
both are subject to the law of gift pure and 
simple, and it postulates the completion of both 
these gifts. 

A hiba^bashart-ul-iwaz is a gift, the legal 
incident of which is that the two parties agree 
to make an exchange of the properties forming 
the snbjeot of the two gifts, and after mutual 
possession has been taken neither party can 
revoke the transfer. Rasool B^e v. Madari 
Mahaidar Gulam Kasim Shaib, 23 Ind. Gas. 
802. 

SANKARAN NaIR and TYABJI, JJ. 

Reference 2 C. 181 = 26 W.R. 36 = 3 
I.A. 291. D. 

(11) Muhammadan purchasing property in 
name of wife and daughter — Presumption- 
Gift of undivided share — Validity. See BenaMI 
Transactions, No. 6, 24 ind. Gas. lo. 

Guapdianship. 

(1) Minor — Guardian — Lease by de facto 
guardian who could not be de jure guar- 
diaut whether valid--" Benefit of minor. 

A lease granted by a de facto guardian of a 
Muhammadan lUinor is valid if it is for the 
benedt of the minor, although the de facto 
guardian is a person who could not be guardian 
de jure, Maklesur Rahman v. PillaFam, 21 
Ind. Gas. 128. 

STEPHEN and MULDICK, JJ. 

References: — 34 0. 36 = 4 G.L.J. 485 = 11 0, 
W.N. 71 ; 34 0. 65 = 11 O.W.N. 160 = 4 G.L.J. 
678. F.; 13 Ind. Cas. 976 = 15 G.L.J. 270 = 16 
C.W.N. 338 = 11 M.L.T. 146 = (1912) M.W.N, 
183=9 A.L.J. 215 = 14 Bom. L.R. 192=16 0. 
0. 49=34 A. 213=23 M.L.J. 6=39 I.A. 49, 22. 

(2) Guardians and Wards Act {Vlll ^ IS90), 

• 8s, 9 y 39 — Guardianship y application for — 

Minor girVs sister's husband — Residence 
within the jurisdiciwn of the Court, « 

The husband of a minor girl’s sister is not, 
under the Maliomedan Law, entitled to be 
appointed a' guardian of the person or property 
of the minor girl. 


Mabomedan Law^{Contimed). 

6.— Guardianship— (Goncfttied). 

The Guardians and Wards Act contemplates 
that an applicant for guardianship should reside 
within the jnrilidiction of the Court to whioh he 
makes the applioation. Asghar AH v. Amina 
Regam, 12 A.L J. 392 = 36 A. 280 = 24 Ind.Cas. 
59. 

'Rafiq and Piggott, jj. 

(3) GuardiUns and Wards Act (VIII of 1B90) 
— Mahomedan infant — Mahomedan Law 
— Maternal uncle if a proper guardian — 
Sister's husband if qualified— Prohibited 
degrees of relationship— Adverse ^terest. 

Under the Mahomedan Law no male has a 
right to the custody of a female child, unless 
he is a Mahram, that is, one who stands to her.* 
within the prohibited degrees of relationship 
and cannot under any oiroumstanoes marry her. 

A maternal uncle may be appointed as a 
guardian to a Mahq^edan minq^ girl. 

When the girl was married to a person below 
bar station in life, the Court ordered a governess 
to be appointed to stay with her until puberty, 
the husband not to have access to her mean- 
while, so that the girl might have liberty to 
repudiate the marriage, if she liked, just on the 
aHainment of •puberty. In tbe matter of 
Musammat Hupunneesa Bibee, 18 C.W.N* 
853. 

Chaudhori, j. 

(4) 8hia school — Ouardianshtp of a minor 
girl— Father and maternal grandmother. 

The maternal grandmother of a Shia Maho- 
medan child is not entitled to i,ts guardianship 
in tbe lifetime of the father. The right to the 
guardianship of such a child after the death of 
its mother passes to the father and after him to # 
the maternal grandmother and other ascend- 
ants. Sadat Hussain y. SalimunalsBa. 12 A. 
L.J. 772 = 36 A. 466 = 24 Ind. Gas. 632. 

Rafiq and PiGGOTT, JJ. 

r 

(5) Mahomedan ward of Court— Who can act 

as guardian for marriage— Guardian if bound 
to provide for suitable marriage— Mahomedan 
Law as to guardianship if abrogated by Act 
VIII of 1890 — Procedure to be followed in case 
of marriage — Court’s power to restrain unsuit- 
able marriage-j- Appeal*— Revision. See ACT 
vili OF 1890 (Guardians and Wards)! 
No. 22, 20 G.L.J. 91. ‘ • 

7.— Inheritance. ^ 

(1) Suit for possession by one heir against 
another heir — Limitation — Mahomedan dying 
intestate — Vesting of estate— Duty to distribute 
estate. See LiMiTATIOli ACT (1908), No. 119, 
17 O.C. 157. 

(2) Issues of muta and nikah marriages — 
Legitimacy — Succession. See MAHOMEDAN 
Law (Marriage), No. 2, 27 M.L.J. 89. 

8.— Joint Family. 

Joint fartiilyy Muhammadan — No pre- 
sumption of joint funds—Second appeal'^ 
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MahomedAti Law--(Coniinued)\ , 

8.— 'Joint F&mily^lConcluded). 

Concurrent findings of fact--- Power of High 
Court to interfere— Findings not based on 
evidence. « 

Id a Muhammadan joint family, there is no 
tiresumption as to the jointnesR of funds. ar|d 
in this oonnection Hindu and Muhammadan 
joint families are quite difierent. « 

The rule that the High Court ijyill not inter- 
fere to upset oonourrent findings of faot is 
inapplicable to a case where the findings are 
not based on eviddtioo. but on a wrong presump- 
tion. Imam Din v. Dulo, 239 P.L.B. 1914°* 
. Ill 1911. 

JOHNSTONE and BCOTT SMITH. JJ. 

• —9. —Marriage. 

(1) Eestiiution of conjugal rip7^/s— Nikah — 
Iddat — Difference between a widow and a 

, woman divorced — Want of consent of a 
divorced woman whether invalidates the 
marriage— Question of fact cannot be raised 
or argued in second appeal 

Held, that Iddat must be kept if the first 
marriage is terminated by death of husband, 
but ^ for a woman whose marriage has never 
been oonsummated, Iddat is not necessary, j 

Held, also, that, where the woman is a 
virgin, or represents herself as virgin, the con- 
sent'of father, uncle or brother is sufficient to 
validate the marriage, and her silence is tanta- 
mount to consent. But, in case of her not 
being virgin, her consent must be expressed in 
person. A divorced woman whose marriage has 
not been oonsupimated is a virgin for the pur> 
poses of such consent. 

Held, further, that no question of faot can 

* be either urged or argued in second appeal. 
Jainan y. Rulia, 50 P.W.B. 1911 = 115 F L.B. 
1911. 

Ohevis, j. 

Reference : — 13 P.B. 1882 (Cr.), B. 

(2) Shia Law— Muta Marriage — Nikah — 
Presumption — Legitimacy — Succession. 

A muta marriage is, according to the law 
which prevEjils among Shias, a temporary mar- 
riage, its duration being fixed by agreement 
between the parties. It does npt confer on the 
wife any right or claim to her husband’s pro- 
perty, but children conceived while it exists 
legityiiate and capable of inheriting from 
tneir father. The term of a muta marriage 
may be extended from time to time by agree- 
ment and if it is once proved that co-habitation 
originated in such marriage, the proper 
inference would, in e>efault of evidence to the 
contrary, be that tHe muta continued during 
the whole period of oo-habitation. 

A nihah marriage is a* religious oeremony, 
and confers on the woman the full status of 
wife, and children born after it are legitimate. 

A Mahomedan of the Bhia School contracted 
muta marriage with a woman '*and had two 


Mahomedan Law— {Continued), 

9 .— Marriage — {Concluded), • 

daughters from her ; then he performed nikah 
with her and had a third daughter from her : 

Held, that the three daughters were co-heirs 
and entitled to share the inheritance equally. 
Shoharat Singh v. MuBsamnaat Jafri Bibi, 27 
M.L.J. 89 = 24 Ind, Gas. 499 = 16 M.L.T. 617 
= 17 Bom. L.B, 13=21 C.L.J. 1 = 19 O.W.N. 
226 = 13 A.L.J. 113 (P.C.). 

Lord Parker of Waddington, Sir 

JOHN EDGE and MR. AMEER ALI. 

» 

(3) Hindu married woman of Palli Caste- 
Conversion to Mahomedanism — Second mav 
riage with Mahomedan during the subsistence 
of first marriage— Legality — Applicability of 
Hindu or Mahomedan Law — Beoognition of 
paternity and acknowledgment — Bftect — Con- 
flict between persons of different religions— 
Law applicable— Doctrine of Valet— 

Applicability— Legitimacy of offspring. Bee 
Converts, No. i, 15 ]\'AL.T. 107. 

(1) G irl married to a person below her station 
in life — Bight to repudiate marriage on attain- 
ing puberty — Appointment of governess to 
stay with her until puberty. See MAHOME- 
DAN Law (Guardianship), No, 3, 18 O.W.N 
853. 

(5) Bestitution of conjugal rights— Bight to 
restitution ^^ben arises. See BESTITUTION 
OF CONJUGAL Bights, No. i, 19 C.L.J. 216, 

10, — Pre emption. 

(1) Pre-emption— Sale by kobala — Right if 
arises before or after registration — Maho- 
medan Law of sale or statute law supersed- 
ing it applicable— Pre-emptor if loses right 
by rejecting previous offer — Waiver, 

Where a kobala was executed by a Mahome- 
dan in favour of a stranger, but possession WAS 
not delivered : 

Held, that a co-sharer of the vendor, who 
did not perform the necessary talabs until he 
became aware of its registration, was entitled 
to maintain a suit for pre-emption, although 
be had previously come to know of the execu- 
tion of the kobala. 

Per Carndufft J, — As under Mahomedan 
Law, tbe right of pre-emption does not arise 
until after the cessation of the vendor’s title, 
the point of time at which the right is to be 
taken to arise at the present day sb^^uld be de- 
termined by the statutory law of sale which 
has superseded tbe Mahomedan Law. 

Per Richardson, J, — When possession is not 
given and tbe price is not paid till registration, 
the right of pre-emption arises upon^registration 
and net before. 

The mere fact that, previous to the sale, the 
pr^-emptoE had refused to buy the property 
cannot, in the absence of proof of the^ terms and 
oiroumstances of tbe offer mada to him, bar his 
right to pre-empt when the property is later oi\ 
sold to a stranger., 
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Mabomedaa i^aw^iContinued), 

lO.t* Pce-emption**- ( Concluded ) . 

Camduff, — This would be so because the 
right of pre-emption under the Mahomedan 
Lawfdoes not arise out of an obligation on the 
part of an intending vendor to sell preferentially 
to the obligor if he offers as good conditions as 
any intending vendee, but because the obliga- 
tion is attached to a particular status which 
binds the purchaser from the person obliged to 
hand over the subjeet-matter to the other party 
it the obligation on receiving the price paid by 
him for it (a). t 

,Per Bichar dson^ -/.—In the absence of any- 
thing showing that the pre-emptor had an 
opportunity to purchase the property at the 
price offered by the stranger or that he had 
sanctioned the sale to the vendee at that price, 
the mere fact that subsequently be himself was 
negotiating to purchase at a higher price did 
not constitute waiver {b). Budhai Sardar v. 
Bonaullah Mirdha, ISiC.W.N, 890 = 19G.L.J, 
601 = 41 0. 943 = 23 Ind. Cas. 386 = 41 C. 943. 
CARNDUFP and RICHARDSON, JJ. 

References (a) 24 W. R. 198 ; 8 W.R. 265. 
NoiF.;2 W.R. 215; 8 W.R. 255; 10 W,R. 
246;6B.L.R, 42 (N) = U W.R. 71, R. (6)35 
C. 572, R. 

(2) Pre-emption — Mahomedan Law — Sale by 
Shia^Suit by Sunni^Shia iSw applicable. 

There is no warrant for saying that the Shia 
law of pre-emption is a dead letter (a). In case 
of a sale of property by a Shia to a Hindu, a 
Sunni brought this suit to pre-empt, basing 
his title on prevailing custom and Mahomedan 
law. It was held that a custom of pre-emp- 
tion did not exist. Held that the Shia law of 
pre-emption was applicable and the Sunni had 
no right to pre-empt. Pir Khan y. Fayaz 
Husain, 12 A.L.J. 813=36 A. 488. 

RICHARDS. O.J., and TUDRALL, J. 

References :—[a) 12 A. 229 ; 22 A. 102, R, 

(3) Pre-emption — Applicability to lEindus — 
Chijarat^Cusiomary law — Applicability to 
Hindus in districts other than Surat and Broach 
•^Custom must be proved in every case, Dahya- 
bhai Motiram Bhat v. Chunilal Kishoredas 
Pandya, 15 Bom. L.R. 1136 = 38 B. 183 = 22 
Ind. Cas. 289. See Final Parti 1913, Col. 
876. 

(4) Preemption suit— Alternative claim — 
Oustom and Mahomedan Law— Falling back 
on latter. Bee PRE-EMPTION, No. 12, 12 A.L. 
J. 681. 

(5) Pre-emption — Suit based on Mahomedan 
Law — Cust6m found to be in existence — Effect 
—Whether amendment of plaint nechssary. 
See Pre-emption, No. 22, A.L.J. 966. 

— -11.— Restitnilon of Ck)njagal Rights. * 

Conditional dboree for restitution— Validity, 
Bee RESTITUTION OP OONJUGAIi RIGHTS. 
No. 4, 12 4.L.^. 1065. 


MahomedJtn Law--^{Goncluded) 

12.— Wakf, 

(1) Shia sc/iooZ— Wakf made during maraz 
ul-maut — Valid to the extent df one-third. 

Under the Sliia Law, a wakf made in death- 
illness (maraz-ul-maut) is valid only to the-^ 
extent of one-third, unless assented to by the* 
heirs, even if possession * has been delivered 
unddr the wakf, Ali Hussain v. Fazal* Hus- 
sain Khan, 23 Ind. Cas. 291 = 12 A.L.J. 868 = 
36 A. 431. 

Richards, c.j., and Banbrji, j. 

References Ind. Cas*! 730 = 8 A.L.J. 
1164; 25 A. 236 {256)=7 C.W.N. ^6 = 5 
Bom, L.R. 410 = 30 I. A. 94 (P.C.1;*L4 A. 429 
«A.W.N. (1892) 187 ; 12 A. 229 = A.W.N. 
(1890) 93. R, 

(2) Wakf. dedication for expenses of mosque 
and maintenance of family members, how 
far valid — Wakf Validating Act (VI of 
1913), if would operate retrospectively. 

Where a person belonging to Hanad school of 
Mahomedan law made a wakf whereby he 
provided for the payment of expenses of and in 
oonneotion with, a mosque and for regular 
monthly maintenance of the members of his 
family : r 

•Held, that ^he dedication in connection 
with the mosque was valid, but not so the 
provision for the payment of maintenance to 
members of the family. ' 

That the Wakf Validating Aofv (VI of 1913) 
has no retrospective effect. Rahimunissa Bibi 
y. Shaikh Manik Jan, 19 C.W.N. 76. 
Chaudhuri, j. 

(3) Wakf, dedication of rents afid profits of im-^ 
moveable property for annual performance 
of Mohurrum, if valid. 

A Mahomedan of the Sunni sect conveyed 
immoveable property to his grand- daughter 
under a deed of wakf, the purpose of the 
dedication being stated to be service of Imam 
Hossain and Hassan apd for religious purposes,’’ 
and gave directions in the deed to apply the 
rents and profits ** to the due and proper 
observance of the annual Mahomedan festival 
of the Moburrum.” 

Held, that such dedication wa? valid and 
operated as a wakf and the property was 
inalienable by sale or nl'ortgage. Ram Churn 
Law y. Shahibzada Fatima Begum, 19 G.W. 
N. 33. • 

IMAM, J. 

Reference: — 16 B.L.R. 167, D, 

(4) Wakf— Mutawalli — Right of succession to 
office — Hereditary prinicple, Phatmabi v. 
Abdulla MUsa Bahib, 14 M.L.T. 568=21 Ind. 
Cas. 964 = (1914) M.W.N. 76 = 26 M.L.J. 116. 
See Final Part, 1913, Col. 878% 

Maintenance. « 

(1) Suit to recover value of paddy payable 
under agreement to maintain— Jurisdiction. 
See ACT IX OP 1887 (PROVL. S.O. COURTS), 
No. 17. 23 Ind. Cas. 89. 
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Maintenance ^(OoncZt&ded)* 

(2) * Award fixing rate of’-Deoree in terms of 
award —Declaratory decree — Not executable. 
See Execution op decree, No. lO, 7 S.L. 
R. 192. 

(3) Grant for — Powers of grantee — Whether 
alienation by,^ grantee may be prevented 
under Hindu law. See GRANT, No. 1, 15 M. 
L.T. S61. 

(4) Maintenance grant— No express provision 

authorizing grantee to open mine's — Grantee if 
can grant mining lease. See GRANT, No. 6, 
20 C.L.J. 627. • 

(6) JC^rar between Karnavan and five mem- 

• bers of Tavazbi — Members born sub-^cquent to 
karar entitled to maintenance. See MALABAR 

• Law, No, 2, 21 Ind. Oas. 765. 

Majority Act. 

See ACT IX OP 1876. 

Makbuza Tenjre. 

Makbuza tenure in Delhi District, nature 
of -•Public purpose, use oj land for an octroi 
post. 

Tlj:e makbuza tenure by which the State or a 
public body, such as the District Board, may, 
with the consent of the owner, ^iake possession 
of land free of cost for public purposes, though 
nob definitely recognized by the Civil Courts 
exists as a custom beyond doubt in tbe Delhi 
district, one of its cardinal principles being 
that the State or public body must return the 
land, if it is no longer utilized for a public 
purpose. 

The use of the land held by a Munici- 
pality on a makbuza tenure for building an 
octroi post is clearly a public purpose, San- 
' gham Lai v. The Municipal Committee of 
Delhi, 101 P.L.R. 19U«51 P.R. 1914 = 22 Ind. 
Cas. 824. 

RaTTIGAN and BEADON, JJ. 

Malabar. ' 

Beds of rivers, streams, tanks, etc., in 
Malabar ownership See Easements, No. 3, 
16 M.L.T. 247. 

Malabar Compensation for Tenants’ Im- 
provements Act. t 

See mad. Act I OF 1900. 

^^labaftjjaw. 

(1) Namhudri-’Law governing illam-^ Hindu 
and Malabar Laws — Son's nonAiahility to 
pay ancestral debts* 

The rule of Hindu>Law imposing a liability 
on tbe son to pay his father’s debts, which are 
neither illegal nor immoral, is not applicable 
to Nambudries (a). , 

The principle deduoijple from the authorities 
is that an Illam, though governed by the 
ordinary Hindu Law, is also governed by the 
rules governing a Marumakkatbayam Naic 

58 


Malabar Law— (Continz^(2). ^ 

Tarwad. Kunba Kutti Ammah^v. Mallaprathi 

{1914} M.W.N. 149-16 M.L.T. 201 = 22 Ind. 
Cas. 546. 

Miller and Sadasiva Iyer, jj. 

References:'—{a) 10 M. 9 ; 16 M. 333, F, 

(2) Malabar Law and usage ^Members of 
Tavazhi— Karar hetvfeen Karnavan and five 
members of Tavazhi — Members born sub- 
sequent to karar entitled to claim mainten- 
ance. 

s 

Where a karar between a karnavan of a Mala- 
bar larwad and the head of a Tavazhi provides 
for the maintenance of the then existing 
members of the Tavazhi only, members born in 
the 2' havazhi suheeqaeut to such karar are not 
prevented from claiming similar maintenance, 
and the karar does not operate as a bar to their 
claim. 

In a suit for the maintenance of the minor 
members of tbe Tavazhi, it is not necessary 
to make a prayer to set Itside the karar* The 
minors, not being parties to it, are not bound 
to set it aside. Pattu Neithiar Arama v. 
Thazhatha Meiadath Dharmam Achan, 21 
Ind. Cas. 755. 

SANKARAN NAIR and OLDFIELD, JJ. 

(3) Uralans — Alienation and delegation of 
trusteeship invalid-^Custom —Appointment 
of agent by two out of three without giving 
notice to the third Uralan invaUd. 

Tbe ordinary rule is that duties of the ofiioe 
of an Uralan cannot be glienated or delegated. 
If there is a custom to so alienate or delegate, 
which is not wholly unreasonable or opposed 
to public policy, it should be strictly proved. 

The appointment of an agent by two out of 
three Uralans without giving due notice to the 
third Uralan is invalid (n). Mannian Nam- 
budripad v. Agaiharmao Mambudripad, 
(1914) M.W.N. 261 = 15 M.L,T. 276 = 23 lod. 
Oas. 141. 

SADASIVA lYBR and SPENCER, JJ. 

Reference:— -(a) 34 M. 406, F. 

(4) Melcharth granted by Karnavan when 
cannot be upheld* 

A meloharth granted by a Karnavan before 
tbe expiry of the terms mentioned in previous 
Kaoom deeds oannot be upheld, unless there 
was adquate necessity or unless the grant of 
it was beneficial to the Tarwad. Raman 
NamblaFV. Raman Nambiar, 27 M?L.J. 176. 
Sadasiva Iyer aud Tayabji, jj. 

References: — 15 M.L.T. 600; B*A. No. 877 
of 1911, R. 

(5) Melcharath granted before expiry of the 

lease — No family necessity — Whether 
binding on succeeding karnavan* ^ 

In this case a melcharath was given before 
thd expiry of the prior lease and it was found 
that there was no family necessity to justify 
the melcharath. Held that it was not binding 
on the saooessoc of the karnavan who executed 
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Malabftr Law— (Oonfi^ud^d). 

it, whether the latter did or did not euivive the 
expiry of the prior kanom. Moidin Kutti v. 
Kunhi Koyan, 27 M.L.J. 691. 

AYLING and Hannay, JJ. 

(6) Junior member of tarwad acquiring pro- 
perty in hie name-- Presumption as to ownership 
of such property, Oovinda Panikker v. Nani, 
36 M, 30AB-21 Ind. Gas. 211. | Sea Final Part, 
1913, Col. 882. 

(7) Marumakkatayam — Moplah^ Tarwad 
governed by-- Karnavan — Lease already in force 
— Power to grant — Melcharath before expii y of 
prior leasC’^ Necessity or benefit — Absence of— 
No power to the down successor's discretion. 
Karayan Kandy Puthuparazl Cheria Ghiri- 
kandan v. Ayliath Kushikath Krishnan 
Nambiar, 12 M.L.T. 600^16 Ind. Gas. 391 
«27 M.L.J. 690. See Final Part, 1912, Gol. 
811. 

(8) Suit by Jenmi against assignee of Kanom- 
dar for arrears of puwapad — Liability how 
arises — Limitation. See LIMITATION ACT 
(1908), No. 105, 26 M.L. J. 283. 

(9) Earar by karnavan — Karar acknowledg- 
ing right of another in uraima right —Fraud — 
Suit to set aside karar by members of tarwad 
— Minority of some members — Power of 
karnavan to represent tarwad — Power to give 
discharge See LIMITATION ACT (4908), No. 25, 
16 M.L.T. 241. 

(10) Moplahs of North Malabar — Whether 
governed by Marumakkathayam Law or 
Mahomedan Law — GiJltom — Proof— Validity of 
custom — Courts whether can take judical notice 
of custom — Value of previous decisions on the 
enforoeability of custom — 8. 16, Madras Civil 
Courts Aot — Scope. See Moplahs, No. 1, 16 

M. L.T. 17. 

(11) Tarwad transactions— Joint execution of 
document by Karnavan and senior anandravans 
—Assent of family when presumed. See MOBT- 
GAGK (REDEMPTION!. No. 7. (1914) M.W.N. 
231. 

(12) Ohetties .residing in Malabar — Applica- 
bility of. See PLEADINGS, No. 3, (1914) M.W. 

N. 883. 

(13) Pro-note— Execution by karnavan — 
Signed not as Karnavan — Liability of tarwad 
property. See PROMISSORY NOTE, No. 10, 
(1914) M.W.N. 782. 

Malice. 

Meaning of * malice.’ See SLANDER, No. 1, 
7 L.B.R. 86. 

Malioioas Prosecution. 

(1) Malicious prosecution t suit for— Prosecu- 
tion — Appiicaiion to take proceedings under 
^8 , 107 of the Code of Criminal Procedure — 
Lawful action, if to be taken by Court - 
Maliciously and without reasonble aoid 
probable cause setting' the Court in motion— 
Prosecution^ when commences — Notice, 
issue of t i/ necessary* 


Malicious Prosecution- (Coneft^dsd). 

An applioation by X to a Magistrate to* take 
proceedings against Y under S. 107 of the Orim. 
Pro. Code, is a prosecution, entitling Y to olaim 
damages in an aotion for malioibiis prosecution 
if the applioation was made maliciously and 
without reasonable and probable cause (a). 

«lf a person, malioiously .and without reason- 
able and probable oause, sets the machinery of 
the criminal law in motion, he is responsible 
for the coDseqaenoes, and cannot escape liabi- 
lity on the ground that the aotion taken by the 
Court was such as he did not intend or was 
erroneous in law (5). 

The point of oommenoement of a pfpseaution 
is independent of the result of the prosecution. 
The prosecution —that aot of the prosecutor 
which renders him liable to be oast in damages ; 
if malicious and not based on reasonable and 
probable oause— commences when the prosecu- 
tor has taken the initial step, namely, has 
made his complaint to the Magistrate (c). 

A prosecution exists where a criminal charge 
is made before a judicial officer or tribunal, and 
any person who makes or is actually instrumen- 
tal in the making or prosecuting of such a 
charge, is deemed to prosecute it, and is called 
the prosecutor. Bishun Prasad NaraVftH 
Sbgh y. Phuliran Singh, 20 C.L.J. 518. 
MOOKBRJEB and BEAOHCBOFT, JJ. 

References :—(a) 17 C. L. J. 105, F.\ 13 M. 
L.J. 370, Diss. (5) (18831 30 Kansas 634 « 2 
Pacific Rep. 635 ; (1887) 37 Minr. 386 = 34 N. 

W. 746 ; (1882) 6 B, & Aid. 634 ; 37 M. 181, 
Diss. (c) 37 C. 358 ; 38 G. 860, A; 37 M. 181, 
Diss. 

(2) Complaint by defendant accusing plaintiff 
of defamation — Issue of notice to plaintiff and 
inquiry by Magistrate under S. 202, Crim,Pro, 
Code—Dmnissal of complaint — Whether affords * 
cause of action for suit for malicious prosecution 
— Ss. 200, 202, 204. Crim, Pro. Code — Scope — 
Object of Chap, XVI, Crim. Pro. Code — 
Prosecution when commences* N. K. Sheik 
Meran Saib y. C. Ratnayelu Mudaly, 25 M. 
L.J.l = 2l Ind. Cas. 703 = 37 M. 181. See 
Final Part, 1913, Col. 886. 

Malikana. 

I 

(1) Malikana— Z^on-fnjojywen^ for 12 years — 
Right to sue, if barred — Malikana, whether 
interest in or charge upon immoveable pro- 
perty or rent — Limitation Act /XIV of 
1859), S* U—Limitation Act (l?f of 187XL/' 
8ch. II, Art. 132. 

Under Art. 132, Soh. II, of the Limitation 
Aot (IX of 1871), malikana was deemed to be 
money charged upon immoveable property, and 
a similar provision is ootitained in the later 
Limitation Acts. But und^er Act XIV of 1859, 
malikana was oonsidered as an interest in im- 
moveable property ^nd not rent, and was 
governed in the matter of limitation by B. 12 
of the Aot (a). ^ 

CoDsequentlyt if there had been no enioy* 
ment of malikana for a period of 12 years, the 
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Malikana*-(Oondu(26i). * 

« « 

right to sue for money recoverable on account 
of it was barred (6). 

Therefore, where the plaintiS’a right to a 
malikana was established in lf)55, but since 
that date and before Act IX of 1871 came into 
fbroe, they were^ for a period of more than 
years not in onjoymefit of it, held, their right 
was hatred.,, Mohesrl Prosad Singh v. DafJ 
Nath. 21 Ind. Gas. 779. 

OHATTBRJBA and WALMSIiBY, JJ. 

References (a) 12 W,R. 498 ; 19 W*R. 94. 
Bel. (6) 9 W.R. 10^, R. 

•Mandtfhiii's. 

(1) Specific Relief Act, S, 45 — Mandamus, 
^ writ of — Discretionary power, how exercised 

— Personal right of and threatened injury 
to persons seeking relief — Person holding 
office on conditional appointment, if entitled 
, to relief — When validity of appointment in 
question, if application entertainable before 
validity declared by suit — Honorary office 
— Proceedings not meant for opinion, of 
Court in doubtful matters— Universities 
Act (VIII of 1904 and II of 1857), Univer- 
^ty Regulations, cl, 12 — Oovernment of 
India Act, 2 and 3 Oeo. V., c. 6 and Notifi- 
cations— Parties— Provision Jor post-gradit- 
ate studies, if compulsory or enabling — 
Internal arrangement of University— Part- 
performance, if discretionary duty becomes 
obligatory, by — Estoppel - Notice implied as 
to powers of statutory bodies. 

B. 45 of the Specific Belief Act provides an 
exceptional remedy; being discretionary, it must 
be exercised wi^h caution and the duty sought 
to be enforced must be clear and obligatory. 
The first oonditioa is that the applicant must 
*abow clearly the existence of his personal right 
and that an injury is threatened to such right. 

In the absence of any letter of appointment 
or of any unoonditional resolution of appoint- 
ment. it could not be h6^4 that the applicant 
has been appointed, and having regard to the 
resolution of the Senate, it could not be said 
that they ever intended to appoint him with- 
out the sanction of the Governor- General. 

That the fact of the appellant having lectur- 
ed during a part of the/erm did not establish 
a continuing right to lecture. ^ 

When the duty is conditional on the approval 
^ «if anothejipperson or body being obtained, there 
is norigSTto a Writ of Mandamus until such 
approval has been given (a). 

The principle underlying the jurisdiction in 
these oases is that the proceedings^can confer 
no title not already ,ft[isting though they may 
affect the consummation of the relator’s title, 
if he had one ; but it gives bim none (b). 

The existence of a legaf right is the founda- 
tion of every Writ of jyfendamus (c). 

In all eases where the validity of an appoint- 
ment is the main point in dispute, the writ is 
not granted until the controversy has been 


Mandamus— (Confinuei). I ^ 

tried at law and an adjudication had inlavour 
of the relator (d). 

The writ does not lie to try the title, The 
Court has always refused to allow an applica- 
tion for Mandamus to be made the occasion 
or excuse for obtaining the opinion of the Court 
on some doubtful point of law. 

Whether the sadotion required under S. 12, 
Ch. XI, of the University Regulations for the 
appointment of a University lecturer is ultra 
vires or not having regard to 2 and 8 Geo. Y.. 
o. 6 hnd the notifications of the Government 
of India thereunder and whether the words 
“ Governor of the Presidency of Fort William!* 
in Bengal in Counoil,” should be substituted 
for ** the Governor-General in Council,” cannot 
be tried in these proceedings. The Government 
oonoorned are not parties to prooeedings and 
cannot be made parties under the express 
provisions of 8. 45 of the Specific Relief Act. 

It is a clear principle of law that no order 
affecting the status or rights of any parties 
concerned in the matter ought to be determin- 
ed in proceedings of this nature or of any pro- 
ceedings whatever unless they are parties 
thereto. 

Any such question arising between the Uni« 
versity and the Governor General in Counoil 
may perhaps be decided in a properly constitut- 
ed suit but not in a summary proceeding of 
this nature. 

The personal right referred to in S. 45 of the 
Specific Relief Act is not # right in rem, such 
as every human being in civilized society pos- 
sesses independently of any act of bis own {e). 

He alone is a competent relator who has 
some interest other than that of the community 
at large in the question to be tried (/). 

An honorary lectureship may not be an office 
of any pecuniary value, but it is undoubtedly 
an office of consequence ; but the fact that no 
arrangements are being made by the University 
for the delivery of such lectures can hardly be 
said to be an injury to the personal right of the 
lecturer. 

The provision in the University Regulations 
that the Syndicate shall appoint a place for 
lectures in consultation with the lecturer, im- 
poses no obligation on the Syndicate to appoint 
any definite time. Having r^ard to that fact, 
the Court cannot give a complete or effectual 
remedy suoh as is contemplated in section. 
These are, besides, matters of internal arrange- 
ment with which Courts are unwilling to 
interfere, unless under express obligation. 

Although S. 1 of Ch. XI of the Universitiy 
Rf>gulations imposes on the University an obli- 
gation 4^o provide for post-graduate teaoking by 
appointing lecturers, it cannot be censtrued 
that the duty is not only imperative but also 
immediate* The provisioo is only an enabling 
one. 

AUbough it may be true in some oases that 
work, which before it is begun is only permia- 
sive, becomes obligatory by part performance 
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Maiidamui*-f^oneIu(fed). 

after i{ has been begun, yet it is not true as an 
abstract proposition of law in every case, and 
it does not follow that the appointment of a 
University lecturer which is discretionary bo- 
oomes obligatory by reason of its part perform- 
ance (p). 

Whether the University having availed itself 
of the services of the applicant is estopped from 
denying bis title as lecturer is a question which 
can only be determined in a properly constitut- 
«3d suit. 

Although the doctrines of estoppel and part 
performance apply to corporations yet no sort 
^f part performance or ratification can bind a 
corporation to a transaction which the Legis- 
lature has forbidden it to undertake as here 
under S. 12 in Ch. XI of the University Re- 
gulations. 

The University could nob be held bound by 
representations* made by any individual officer 
without the autboritj^or sanction of the Uni- 
versity, 

All persons dealing with a statutory body like 
the University, or its agents, are deemed to 
have notice of the limits publicly set to their 
authority, and it is well accepted law that such 
a corporation is not bound by anything done 
by such agents, in its name, when the transac- 
tion is on the face of it in ezcess^of the powers 
defined by Statute, 

The applicant must be deemed to have known 
the conditions imposed upon the Senate by tbe 
University Regulations and to have accepted 
the office with knowledge of such limitations, 
and he is not entitled to rely upon any estoppel 
on the part of the University in these proceed- 
ings such as would validate his appointment. 

Even if the sanction of the Governor-General 
in Council to his appointment be held not ne- 
cessary, it does not under the circumstances of 
this case better the position of the applicant (7i). 

Whether or not under the Statutes the 
Government of India is vested with any power 
to impose conditions or limitations on the statu- 
tory powers of the Senate is a difficult and 
doubtful point, which cannot be decided as a 
side issue in proceedings of this summary 
character. In the matter of A. Rasul, 18 
O.W.N. 430=41 0. 618 = 24 Ind. Cas. 404. 
CHAUDHURI, J. 

References {1662) 31 L.J.Q.B. 60 (63), 
F. (6) (1^1) 2 East, 75 (83), B. (c) (1852) 18 
Q.B. 692 (695), B. (d) Spelling on Injunction, 
SndEd.i p. 1365, R (e) 3 Bom. L B, 653, Diss., 
(// (1760) 3T.R. 674, note, (fc), R. ig) (1863i 1 
EL & B. 860, Expl (h) (1877) 9 Oh. A. 783, 
ExpL 

m 

(2) Omission of qualified candidate’^ name 

frofii election roll—Right to —Interference of’ 
High Court. See Act VI OF 1914 (Bencal 
MEDICAL), No. 1, 19 O.W.N. 129. • 

(3) Application for Mandamus— What it must 

contain — Mandamus when may be granted. 
Bee SPECIFIC BELIEF ACT, No. 34, 26M.L J. 
510. < 


Maps. • 

Thak map — Evidentiary value. See SALE, 
No. 7, 22 Ind. Cas. 645. 

Market. 

Marnet-^^Right of weighing-^-Old market 
closed and a new ono opened — Permission 
• to weigh— License, ^ 

4n old market having been closed by the 
Government, a new one was opened at a more 
convenient place, and certain weigbmen, who 
had exercised their right of weighing in thoola 
market, continued with the^ permission of the 
authorities to follow their calling on specific 
portions of the new market, ^ ^ 

Held, that even assuming that the weigh-* 
men had a right in respect of the old market 
based upon the doctrine of a lost grant, tbei;* 
permission granted to them with respect to the 
new one was a bare license. Because it did not 
create a perpetual right in the licensees and . 
their descendants. Secretary of State for 
India v. Kanhai Lai, 12 A.L.^. 447 = 23 Ind. 
Gas. 922. 

RICHARDAS, C.J., and BANERJI, j. 

Market Value. 

Determination of— Value of previous Bibles. 
Bee EVIDENCE ACT, No. 63, 21 Ind. Cas. 69. 

Marriage. 

(1) Breach of betrothal oon tract— Amount 
of damages. Bee CONTRACT ACT, No. 70, 86 
P.L.R. 1914. 

(2) Breach of contract of-;-Whether suit for 
damages lies— 'Measure of damages. Bee DAM- 
AGES, No. 1, 7 Bur. L.T. 14, 

' Married Woman 

Meaning of the words in the Civ. Pro. Code 
of 1882. See HINDU LAW (WILL), No. 5, 17 
O.C. 318. 

Married Women’s Property Act. 

See ACT HI OF 1874. 

Master and Servant! 

(1) Conditicn of service to work on holidays — 
Failure to work on holiday — Summary dis' 
missal and forfeiture of wages— Legality— 
Applicability of Negotiable Instruments Act* 
Plaintiff was employed in the defendant’s 
printing press 'on a pay of Rs. 19 a month. 
By the printed rules for employees in the press 
they were required to work ou holidays', inolud^ 
ing Sundays, in cause of necessity; vitb am 
allowance of overtime pay if required to do this 
extra work, and liability to summary dismissal 
and forfeiture of 16 days’ wages on refusal. 

The plaititifi failed to \iork on Sunday, 19tb 
May, when ordered to do so and was in conse- 
quence dismissed on Monday, the 20th. He 
claimed wages for 19 days, plus some overtime 
allowance plus damages (pay for 15 days more) 
on dismissal, in all Rs* 92-4-9. 

The Small Cause Court allowed Rs. 19-2-6. 
including pay for the whole month and such 
overtime allowance as was found due, finding 
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Matter and Senrant-^CConeZtMlei). 

• 

that “ Sunday is a holiday under Negotiable 
Instruments Act, and under general law of the 
land setvanta cannot be forced to work on that 
day.” 

Held that the Negotiable Instruments Act 
^ had nothing to do with the matter and a vaijue 
reference to the general law of the land was 
eguadly irrelevant. ^ 

Sundays are customary holidays, but it is 
> open to any employer to stipulate to the con- 
trary, and if his servants, having accepted ser- 
vice on these TOnditions, refuse to abide by 
their terms, they must take the consequences. 

‘therefore, that the defendant did not 
act illegally in dismissing the plaintiff on 20th 
May, but the penalty of forfeiture to pay for 15 
' days cannot be reasonably exacted ; and the 
Civil Courts have ample discretion to determine 
in any particular case whether such penalty 
may be justified or not. Amar Singh v. Karam 
* Singh, 50 P^R. 1914 = ?51 P.L.R. 19U=* 163 
P.W.R. 1914. 

Kensington, o.j. 

(2) Misconduct of servant — Dismissal, 

S ibconduct inconsistent with the due and 
iful discharge by a servant of the dutie.s for 
which he was engaged is a go«d cause for ^is 
dismissal. Po Kin v. Maung Kala, 7 L.B.R. 
264 » 25 Ind. Cas. 815. 

‘ TWOMEY. J. 

(3) ServanI of plaintiff conveying an order 
for work to be done to plaintiff under instruo-, 
tions from defendant — Defendant’s liability 
to pay for work done. See ACT IX OF 1887 
(ProVL. 8. O; COURTS), No. 7, 12 A.L.J, 271. 

Mate’s Receipt. 

Nature of document. See SHIPPING COM- 
PANY. No. 1, (1914) M W.N. 163. 

Medical Act (Bengal). 

See BEN. ACT VI OF 1914. 

Medical Evidence. 

Value of, to prove age. See LIMITATION, 
No. 3. 78 P.W.R. 1914. 

Medical Fees. 

Reasonable fees claimable in the absence of 
any agreement. See •CONTRACT ACT, No, 4, 
U.B.R. (1914), 2nd Qr., p. 19. 

« 

> Mercli^ndige Marks Act. 

See Act IV OF 1889. 

Merger. 

(1) Doctrine of merger— Applicability. See 
Landlord and VrENANT, No. 18, 23 Ind. 
Cas. 393. 

(2) Putni and mokurari— Mokurari created 
before Transfer of Properly Act— Both interests 
kept alive and separate — Acquisition of both 
interests piecemeal at different times ~ Merger. 
Bee TRANSFER OF PROPERTY ACT, No. 6, 22 ^ 
Ind. Gas. 966. 


Merger— (Coneftided). 

(3) Applicability of doctrine of ntorger to 
property in mofussil prior to Transfer of Pro- 
perty Act. See TRANSFER OP PROPERTY ACT, 
No. 98. 23 Ind. Cas. 612. 

Mesne Profits. 

(1) Mesne profits — Co^sharers — Recovery of 
possession — Ouster, 

Mesne profits may be awarded to a co-sharer 
suing another co-sharer for recovery of posses- 
sion of his (plaintiff’s) share in a certain joint 
property, if there has been an ouster, llie 
mere excess of enjoyment does not in itself 
amount to an ouster. In the absence of ouster, 
mesne profits cannot be given. Oora Chafid 
Chatterjee v. Keshab Chunder Khowas, 23 
ind. Cas. 122. 

Jenkins, c.j., and Chatterjee, j. 

(2) Art, 109, Limitation Act (1908)— for 
mesne profits— -Limitatiori when commences. 

On 4 4-1909 plaintifi» recovered possession of 
agricultural land which till that date was 
wrongfully held by the defendant. On 29*4-1912 
they instituted a suit for mesne profits obtain- 
ed by the defendant from the land in the 
course of the agricultural year which ended on 
31'5-1909. The crops of that year were actually 
cut on 24-3-1909. Held that under the 
present law, it is the actual receipt of the 
profits that Ogives the starting point for limita- 
tion, and the cutting of the crops in March 
1909 by the defendant was clearly a receiving 
of a portion of the profits, and the suit was 
barred under Art. 109, Limitation Act (1908) as 
brought more than 3 years after the date of the 
actual receipt of the profits. Ganpatrao ¥, 
Jangia, 10 N.L.R. 76=24 Ind. Gas. 866, 
HALIFAX, A.J.C, 

References 0. 413 ; 32 C. 118, F, ; 10 
W.R. 486; 22 W.R. 126, D. 

(3) Civ. Pro, Code (1882), £1. 211 — Decree 
awarding mesne profits — Period not 
prescribed — Decree to be construed as 
awarding mesne profits for three years — 
Application for mesne profits beyond three 
years, treated as suit — Order — Decree 
appealable— Civ. Pro, Cede (1908), 8, 47. 

In awarding mesne profits a decree did not 
prescribe any period for the calculation of 
mesne profits as directed by 8. 211 of Civ. Pro. 
Code, 1882. The decree-holder applied in the 
execution for mesne profits beyond the period 
of three years. The executing Court, while 
deoliuing to give any relief upon the application 
as regards the period in excess of three years, 
converted the application into a suit on the 
ground that a suit for part of the period in 
question would be barred and paired an order 
for th^ payment of mesne profits for that pqriod. 

Heldt (1) that in the absence of a period for 
t^e calculation of mesne profits being prescribed 
the decree must be construed as awarding mesne 
profits for three years from the date of the 
decree, because the grant of any further sum 
would be beyond the jurisdiction of the Court ; 
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Mesne l^rofitn^^^ontinued), 

(2) thfft, after the Court had held that the 
decree did not include meaue profits beyond 
three years, there was no further question 
relating to the execution of the decree which 
could be determined under S. 47, Civ. Pro. 
Code of 1908, but as a Court treated the exeou> 
tion application as a suit and passed an order 
under 8. 47, its order was a decree and, there- 
fore, appealable. 


6. 47, Civ. Pro. Code, is intended to obivate 
thl^ injustice caused to parlies by mistake in 
initiation of proceadinga and enables a Cor.rt 
to treat an application as a suit or a suit as an 
application, but it does not enable one pro- 
ceeding to be treated hs both suit and proceed- 
ings. Sri Raja Row Venkata Kumara Mahi- 
pati Surya Rao Bahadur Garu v. Sri Rajah 
Rao Subbayamma Rao Bahadur Garu, 24 
Ind. Cas. 484. 

BAKEWBLL and SPENCER, JeT. , 

(4) Court fee^Claim for mesne profits — Juris- 
diction-- Mesne ptofUs—Jf Munsif can en- 
tertain claim for metne piofiis beyond pecu- 
niary jurisdiction — Plaint — Presentation 
of plaint in Court of competent jursidiction^ 
if to be deemed new suit — Claim for mesne 
profits already accrwd due — Plaintiff to 
value amount claimed approximately — Civ, 
Pro. Code (1908), 0. VII, r. 2,t)am (2). 


Court-fees cannot be levied in respect of a 
claim for mesne promts pendente lite (a). 


Mesne Ppofils-*-(ConeZuded). 

• • 

(6) Execution sale set aside on account of 
fraud between auotion-purohaser and decree- 
holder — Application to executing Court by 
judgment-debtoi; for mesne profits if maintain- 
able. BeeClV. PRO. CODE (1908), No 4, 22 
Ind. Cas. 889. « 

f?) Alienation of undivided share in joint 
family property — Alienee's right ^ nlesne 
profits. See HINDU LAW (ALIENATION), 
No. lO.lfiM.IfJT. 181. 

(8) Suit for mesne profits against father and 
son — Decree against father alcne'^Exeoutable 
against son's share also* See HINDU LAW 
(Debts), No. 2. (1914) M.W.N. 616. €! • 

(9) S. 9, Specific Relief Act — Suit for posses- 
sion together with prayer for mesne profits — 
Powers of Court. See SPECIFIC RELIEF ACT, 
No. 3. 16M.L.T. 190. 

Military Officers. 

Claim against — Reference to^^ arbitrator — 
Award— Decree in terms of award— Interference 
by High Court. ^See HIGH COURT RULES, 
(BOMBAY), No. 2, 16 Bom. L.R. 617. 

Minerals. 

(1) Mogholi Brahmattar grant— Right %o 
miaes and minirals. See GRANT, No. 5, 20 
C.L.J. 804. 

(2) Right to minerals in Shrotriam vill^es. 
See SHROTRIAM GRANT, No. 1, 16 M.U.T. 
277. 


A Munsif has no jurisdiction to entertain a 
claim for mesne profits in excess of the limits 
of his pecuniary juri^dictioD, 

The institution of a proceeding in a Court 
which has no jurisdiction to entertain it, is not 
a valid institution of a proceeding which may 
thereafter be continued on transfer in a Court 
of competent jurisdiction. Therefore, the 
presentation of a plaint in a Court of competent 
jurisdiction must be deemed to be the institu- 
tion of a new suit. 

Where a proceeding is instituted before a 
Court for the recovery of mesne profits the 
entire amount of which has accrued duo, and 
the plaintifi is in a position to value the amount 
claimed by him, at least approximately, he is 
bound to state approximately the amount sued 
for under 0. VIl, r. 2, para (2i of the Civ. 
Pro Code. , Bhupendra Kumar ChakraYartI 
y, Puma Cnandra Bose, 24 Ind. Gas 232. 

MOOKEBJEE and BEACHCROFT, JJ. 

References {a) 16 B. 416; 21 M. 371; 1 
Ind. Cas. 679=*13C.W.N.816, Rel. 

(5) Judgment-creditor purchasing property 
at auotiozi-eale~- Bale subsequently set aside — 
Judgment-debtor in ibe next sale proolamation 
claiming a set off from the judgment-credittlr 
for the mesne prqfits of the property — Question 
to be dealt with in execution proceedings and 
not by a separate suit. See Civ. Pro CODE 
(1908), No, 87. 7 Bor. L.T. 64. 


Mining Lease. 

(1) Mining lease — Inj unction ^ suit for — Proof 
necessary— Intention, evideme of— Lessor 
and lessee — Contract, breach of — Right to 
take away entire coal — Owner of lower 
mine, right of. to pen back water — Barrier 
between mines, breaking down— Damages— 
Lessee, if to leave a barrier, to prevent 
communication with adjoining mines — 
Instroke — Outstroke— Lessor, when can 
deprive lessee of his right of instroke — 
Lessee's right of instroke, when cannot be 
exercised — Surface owner— Support, right 
to. when protected by injunction— Injunc- 
tion. when granted in case of subsidence, 

* 

A man who seeks the aid of the Court by an 
injunction must show that the act complained 
of, is in fact a Eolation of his right or is at 
least an act which, if carried into efie^it, will 
neoessarily result in a violation of the right. 
The mere prospect or apprehension oAnyury of 
the mere belief that the act complained of may 
or will be done is not sufficient (a). 

The plaintiff must show the existence of an 
intention on*' the part of (die defendant to do 
the act complained of ; but Birect evidence of 
such intention may be unnecessary, if a man 
insists on his right ^o do or begins to do or 
threatens to do or given notice of his intention 
to do an act which mustY if completed, give a 
ground of action. ' 

Where the dffendant claims a right to take 
away the entire coal, a Court is competent to 
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Minfog Leaie -{ConUniied), ^ ^ 

grant an injanotion, if it is established that 
what the defendant asserts he has a right to do 
would oonstitute a breach of oontraot between 
the lessor an'd Ibhe lessee. 

An owner of a lower mine must, if he wishes 
jto guard against the natural flow of water from 
the mines of iTis neighbour, have a barrier fn 
the upper part of nis mine to pen back the 
water ; and a lessee may be liable for damages 
done by breaking down suoh barrier between 
>the mines (b). 

It is not obligatory upon the lessee to leave a 
barrier of coal merely to prevent communioation 
witltj^idjoining mines. 

The rig^t of instroke is the right of conveying 
minerals leased to the surface, through a pit or 
shaft in an adjoioing mine ; it is the converse 
right to that of outstrokc, which is the right of 
conveying minerals from an adjoining mine to 
the surface through a pit or shaft in the mine 
.leased. A leasee prima facie is entitled to work 
by instroke buft not by outstroke (c). 

If a lessor desires to depriv^he lessee of bis 
right of instroke working, he must do so by clear 
and unambiguous provision, making it obliga- 
tory on the lessee to sink pits or shafts, and the 
obligation to sink a pit, when not expressly laid 
on the lessee, is not one readily^inferred {dU n 

If a lessee has a right to work by instroke, he 
cannot exercise that right fraudulently to the 
detriment of his lessor, and if it be established 
that he has fraudulently passed off coal raised 
from the demised mine by instroke as coal of 
his own colliery, the Court will grant an in- 
junction to restrain him from a repetition of the 
fraudulent act. 

Prima facict the owner of the surface has a 
right of support, and a lessee is not entitled to 
work a mine so as to cause a Bubsidoace. The 
right to support will be protected by an injunc- 
tion, *if the Court is satisfied that injury is 
imminent and certain to result from the 
defendant’s acts. The Court will also interfere 
by injunction when the .defendant claims the 
right to do acts which must inevitably cause a 
subsidence (e). 

Obiter. a lease of all the coals in certain 
lands, without any stipulation as to barrier, the 
lessee is relieved by implication from an obliga- 
tion to leave a barrier as protection against the 
invasion of water. Raid Jos Aga/wala y. Braja 
Mohan Singh, 20 C.L.J. 538. 

MxJRERJEE and Beachoroft, jj. 

My. and Ke. 169 
(174) -41 R.R. 40 ; (1893) 2 Oh. 87 (91) ; (1904) 
1 I.R. 171 ; (1904) 1 Ch. 673 (677), R. (6) (1863) 
13 C.B. 188 ; (1843) 7 Beav. 127 ; (1863) 15 O.B. 
N.B. 376; (1870) 11 Eq. 186 (192), R. 

(c) (1862) 10 W.R.» (Eng.) 316 ; (1869) L.R. 
6 Oh. App. 103 ; (1871) L R. 6 Ch. App. 742 ; 
(1871) L.R. 2 So. & D. 166 ; (1876) 1 App. Gas. 
701; (1869) 10 Mac. 901-6 S-L.R. 217, B. 

(d) (1863) 7iExoh. mjr8 Exoh, 674 ; (1869) L. 
R. 9 Eq. 638, B. (e) (1875) 3 K. & J. 696-112 
E.B. 349 ; (1886) M App. Gas. 145; (1865) 34 L. 
J, Oh. 406 (412), B. 


Mining Lease— (Cone ittded). , 

(2) Maintenance grant— No Express provision 
authorizing grantee to open mines— Grantee if 
can grant mining lease— Mine when open — 
Intention— Damages for wrongful •abstraction, 
See Grant, No. 6, 20 C.L.J. 627. 

Minor. 

(1) Minor — Suit by next friend— Abatement — 
Suit by minor later-- ^ot barred. 

There is no provision of law which enables a 
Court on the death of the next friend to dismigs 
the (Suit. It was the duty of the Court to see 
that a new next friend was appointed or to 
allow the suit to be pending till the mimlr 
attained majority. 

There can be no estoppel where a man misoon* 
ceived the efiect of an order which was of no 
legal force. 

Where a suit was instituted by the next 
friend 6f a minor and OQ,jthe next friend’s death 
the suit abated and the minor on attaining 
majority sought to set the abatement aside 
but was not Bujcessful and instituted a seoond 
suit, held, the second suit will lie. Veokatoo- 
wara Iyer v. Cherussri Madathil Rainuoni 
Nair, (1914) M.W.N. 740-27 M L.J. 406. 

SBSHAGiRi Iyer, j. 

(2) Decree passed against a person as a minor 
— Seeking to impeach decree on the ground 
that he was then a major— Burden of 
proof. 

Where a decree is passed against a person as 
a minor, but he seeks to impeach the decree 
alleging that he was then major, it is for him 
to show that, though the former Court was 
satisfied that he was a minor, he was really not 
BO. Gokal Singh v. Kaohayalal, 10 N.L.R, 
137. 

Mittra, opfg. a.j.c. 

References:— 395, D.; 24W.R, 262, B. 

(3) Civil Judge in Borar invested with unli- 
mited original jurisdiction under the Hyderabad 
Assigned Districts Courcs Law — Not competent 
to bear applications under Guardians and 
Wards Aot — Appointment of guardian by such 
a Civil Judge ultra vim -Minority of ward 
not extended to 21 years— Meaning of, Court 
of Justice, in the Majority Aot. See ACT VIII 
OF 1890 (Guardians and Wards). No. 2, 
10 N.L.R. 161. 

(4) Agreement to refer to arbitration — Per- 
ties minors —Whether leave of Court necessary. 
Bee CiV PRO. CODE (1908), No. 393, 12 A. L.J. 
67. 

(5) Gross negligenoe of next friend— Ground 
for seJrting aside dismissal for default. .See 
CIV. PRO. CODE (1908), No. 286, 27 M.L.J. 
167. 

(6) Company — Liquidation — Minot ehare- 
boldor— Receipt of dividends oVen after attain- 
ing majority— Liability as contributory. See 
Company, No. 5, 16 Bom. L.R. 730. 
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liinov-^(Concly,ded) • 

(7) Minor parly — Next friend — Guardian ad- 
itiem— Negligence— Fraud or collusion — Com- 
promise decree ^ben can be set aside. See 
OOMPBOMISB, No. 3, 22 Ind. Gas. 923. 

(8) Compromise — Oomplete surrender of 
minor*s rights whether for his benefit. See 
Compromise, No. ?, 212 P.L.R. 1914, 

{9) Minor when cannot repudiate compro- 
mise made by his guardian or next friend. See 

COMPROMISE, No, 9, 139 P.W.E, 1914. 

«> 

(10) Contract by minor void— Fraud— J^Iis- 
representation as to age — Transfer by minor’s 
oreditor — Estoppel. See CONTRACT ACT, 
No. 6, 26 M.L J. 612. 

(11) Minor widow — Reversioner taking power 
of attorney from her with knowledge of her 
minority — Inducing stranger to make advance 
to her — Suit by stranger to recover money — 
Beversioner est6pped from pleading widow’s 
minority. See HiNDy LAW (Wirow), No. 6. 
15 M.L.T. 323. 

(12) Receiver appointed to manage infants* 
estate — Rights and liabilities of minor. See 
RECEIVER, No. 5, 20 C.LJ. 113. 

Hiraai Tenure. 

(1) Mirasi tenure in Chingelpui District^ 
Conversion of Mokhasa %nto^ Shrotriem — 
Bights of tenants — Act 1 of 1908 {Madras 
Estates Land), Ss, 3 (2), Jurisdiction 
oj Civil or Revenue Courts — Meaning and 
incidents of * Kudivaram\ ‘ Ulkudi Paya- 
kari,* * Shrotriem tenure , — ‘ Mohhaaa,' 
‘ Thunduvaram* , Mirasi’—* Ekabho- 
gam, * etc. 

The tenants of the village of shrotriem 
Thalambur in Ghingelput District sued their 
landlords to enforoe the tender of pattas on the 
ground that the tenants have permanent occu- 
pancy rights in the land. The Bhrotrinmdars 
contended that they were Ekabhogam Mirasi- 
dars, that they were owners of both melvaram 
and kudivaram, and that the Revenue Courts 
could not entertain the suit. 

Held, that the Ekabhogam Micasidars of the 
plaint village bad not lost their original kudi- 
varam rights in the village cultivable lands at 
the time of the grant of the shrotriem inam to 
them in 1802, and that the village could not 
be deemed to be an estate within the meaning 
of S. 3 (2) of the Estates Land Act. Held also 
that the ^its for enforcing the tender of pattas 
was not maintainable. 

The origin and incidents of Mirasi tenure in 
Chingleput District discassed. 

Per Sadasiva Iyer, J. — The Ulkudi Paya- 
kari tenant seems to have obtained a sort of 
permanent right of occupancy by coiftinual 
residence in the village and cultivation of the 
same lands for three generations But it is 
doubtful whether he could be held to ha\e 
acquired in former times what is now known 
as the kudivaram rights in the lands in bis 
occupation. 


Mirasi Teqifre— (Coneftided). 

A person cannot be held to own the kudi- 
varam right in its true and complete senset 
unless he has also got the power of alienation 
of his right of oooupancy and unless he does 
not acknowledge himself to be merely the ten- 
ant of a person really owing the Kudivaram 
right. ^ • 

Af regards a Mirasidar to whom an* inam 
was granted long ago, it cannot b4 said that 
there is a presumption against his having also 
owned the Kudivaram right at the time of suoh* 
an ancient grant, having regard to the history 
of mirasi tenure in the Chingieput District. 

Per Spencer, J, — The grant of the^hrfitriem . 
being a grant by a Government of a portion of 
their melvaram rights to persons already in ^ 
occupation of the lands, a presumption arises « 
that the persons in oocupation were, previously 
to the grant, owners of Kudivaram right. 

The word * Kudivaram * may be used in two, 
senses (1) the right nf oooupaqcf, (2) the share 
of the produce whioh the cultivator, whoever he 
may be, aotualff gets. In 8. 3 (2) (d) of the 
Estates Land Act, it is used in the former 
Bense, 

The meaning of ‘ Shrotriem tenure * ‘Mirtisi,* 

* Thunduvaran^ ’ ‘Ekabhogam,* eto., discussed, 
Chlnnan v. Kondam Naidu, 26 M.L.J. 169 — 

23 Ind. Cas. 113. 

Sadasiva aiyar and Spencer, jj. • 

References M.W.N. 6C9 ; 24 M.L.J. 
571 ; 24 M.L.J. 845 ; 6 M. 345 ; 7 M.L.J. 1 ; 24 
M.L.J. 86 ; 29 M. 52 ; 26 M.L.J. 99 ; 30 M. 502, 

R. 

(2) Mirasi rights Title to house-site — Patta 
issued by Government — Referred to Full 
Bench, , 

The question whether, in a Mirasi village, 
the Mirasdar entitled to recover possession of 
a houee-site held under a patta from Govern- 
ment ’ referred to Full Bench, la re S. A. 2i0 
of 1911, (1914) M.W.Jf. 537. 

BaNKARANNaIR and SADASIVA lYER, JJ. 

Misjoinder, 

(1) Of cause of action— Suit for* declaration 

of title to immoveable properties situated in 
different districts— Suit brought in one district 
—Jurisdiction. See CiV. PRO. CODE (1908), 
No. 50, 21 Ind. Cas. 439. * ^4^ 

(2) Decision as to— Whether a p^fiininafy 
decree. See CiV. PRO. CODE (1908). No. 137, 

16 Bom. L.R. 954. 

MlBrepreseatation. ^ 

(1) Silence on the part of vendor when 
amounts to — Rescission of contract. See 
Contract, No. 8, 2f Ind. Gas. 193. 

(2) Sale — Misrepresaptation — Identifying 
witness— Liability of broker and identifier for 
false representation. Bee FRAUD, No. 4» 22 
Ind. Cas. 8181 
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Mistake. ^ , 

Fibtitious antly of property — Plea of mistake 
— Mutual mistake— 0«MS— Evidence of mistake 
— Admissibilltv. See BEGISTRATION, No. 

18 O.W.N. 817. 

• 

Mogholl Brahmattar Grant. 

^ Bight to nAnerala under the. Bee GRAN^i 
No. 20 O.L.J. 304. 

Money. * 

^ (1) Agreement to pay money after a certain 
event — Breach of agreement'-Suit for money 
— Limitation. Spe LIMITATION ACT (1908), 
No. 82. (1914) M.W.N. 264. 

tSf^eraporary possession of land given in 
consideration of loan — No registered document 
— Suit for redemption by borrower dismissed 
* but possession ordered to be delivered to borrower 
— Suit by lender for money — Limitation. See 
Limitation act (1908), No. loi, 7 L.B.B, 
138. 

Money-lendef. ^ * 

Who is a— When exempt ftfm profession tax. 
Bee Madras act IV of 1884 (District Mu« 
NICIPALITIES), No. 2, 16 M.L.T. 98. 

Mo^laha. 

Moplahs of North Malahar — Whether 
governed by Marumahhathayam Law or 
Ma homedan Laiv -^Custom ^Proo f — Valid- 
*ity of custom-^Courts whether can, take 
judicial y,otice of custom-^Value of previous 
decisions on the enforceability of custom'^ 
8, 16, Madras Civil Courts Act — Scope, * 

The Madras Civil Courts Act expressly men* 
tions customs ••and usages as capable of being 
enforced by Civil Courts ; and in this respect 
it differs from such Acts as the Bengal and 
Assam Civil Courts Act (XII of 1887), S. 37 of 
whioh does not refer to customs and usages. 

No customary rule of conduct will be enforc- 
ed unless it satisfies those general requirements 
of the law which are well known, and which 
alone can give to it a claim to judicial recogni- 
tion. Hence previous adjudications on the 
question whether a particular rule of conduct 
satisfies those requirements would afford guid- 
ance in subsequent cases ; and such previous 
decisions may be binding on the Court con- 
sidering the same question subsequently ; that 
question being whether the alleged rule of con- 
duct caip be enforced at all, or whether, e.gf., 
it is uncertain or opposed to public policy, or 
'dnrediHiibble. This question is one of law and 
may be considered irrespective of the question 
whether the custom actually exists, as in Moult 
V. Halliday (a). But a further question has 
always to be oonsgdered (unless^ the parties 
admit that it must be answered in the affirma- 
tive) whether the rule of conduct (assuming 
that it has all the elements entitling it to be so 
recognised) applies to Any particular person. 
The latter question a question of fact ; and 
the latter question is resolvable into : — have 
the particular parties at a matter of fact adopted 
this rule of conduct. * 

64 


Moplahs— (Coircfttdfed). , 

When the fact of the existetice o! custom 
amongst a particular class of people has been 
repeatedly proved in the Courts, the Courts 
have the power to take judicial notice of it (6). 

Where the question is whether the particular 
parties are governed by the Marumakkatbayam 
Law or Muhammadan Law, the real issue to be 
decided is one of fact, namely, whether the 
particular parties have adopted the one system 
of law or the other and whether they have 
been governing their conduct in accordance 
with the one system or the other. For that 
purpose various considerations may have to be 
weighed on one side or the other (c). 

A custom, to hold good in law, requires, be- 
sides the negative conditions, vh,, that the 
cu&tom is not unreasonable and applies to 
matters which the written law has left undeter- 
mined, the following positive condition, namely, 
that the majority at least of any given olass of 
persons look upon the tifie as binding, and it 
must be established by a series of well known, 
concordant, and on the whole, continuous 
instances. How many examples are necessary 
to prove a custom cannot be laid down before- 
hand ; neither is the number to be left to the 
arbitrary discretion of the Judge, but the point 
in each case is whether the common consent of 
the olaes in question is clearly demonstrated by 
the number of instances proved. Those consi- 
derations are not exclusive of each other. Duo 
attention must be given to each of them and 
to any other that may be relevant under the 
Evidence Act to the question of fact involved. 
Kunhambi V. Kalanthar, 16M,L.T. 17»>27M. 
L.J, 166=»24 Ind. Gas. 628. 

TYABJland Bpbnobr, JJ. 

Eeferences ;-(a) (1898) 1 Q.B. 126, R, (b) 
22 M. 494 ; 27 M. 77 ; (1911) 2 K.B. 446, B. 
(c) 28 M. 1 (9) ; Perry 6.0, 118, B. 

Mortgage. 

i.—Gbnbral, 

2 — By Conditional sale. 

3 . —Contribution . 

4. — Equitable. 

5. — Foreclosure. 

6. — Bbdemption. 

7. — Subrogation. 

8. — Usufructuary. ^ 

1,— General. 

(1) One CO heir mortgaging undivided ances- 
tral property — Right of another co-heir to 
claim a share in mortgage-money — A bsence 
cf such right--- Limitation — Art, 132, Limi- 
tation Ac t--^ Applicability, * 

Where a CO sharer mortgages undivided an- 
cestral property, a suit by another oo-sbarer 
does not lie, in the absenoe <of an agreement 
between the parties, to oompel the former to 
give the latter a share of the mortgage-moneyt 
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• — l.-^GeoeraL — (Continued ) . 

E76n asBomiag that such a suit does lie, 
Art. 132 of the Lixaitation Act will not apply (a). 
Nga Ya BatW v. N^a Bya, U.B.R. (1918) 3rd 
Qr., 178 « 22 Ind. Cas. 959« 

McCOLIi, J.C. 

. Eeferences (a) 7 B. 191 ; 8 B. 426 ; 12 I A. 

12, R. 

(2) Mortgagee in possession — Trespasser — 
Dispossession of mortgagee — Whether ad^ 
' verse possession against mortgagor — Decla- 
ratory suit — Limitation — Equity of redemp- 
tion whether may he lost by adverse posses- 
sion. 

Where a stranger dispossesses a mortgagee 
in posaessioD, whether adverse possession will 
run against the mortgagor or not depends upon 
the fact whether there was dispossession of the 
mortgagor also. Mere dispossession of the 
mortgagee will not amount to such adverse 
possession ; there must be at least notice to the 
mortgagor that possession is held against him 
also. 

Prima facie the possession of the trespasser 
is not full proprietary possession, but was pos- 
session of a limited nature which would have 
the effect ordinarily of extinguishing the limit- 
ed interest of the mortgagee and vesting that 
in the trespasser ; but there may oases where 
the adverse possession against the mortgagee 
would also be adverse possession against the 
mortgagor, as, for example, where the mort- 
gagor is entitled to immediate possession or 
where the possession of the trespasser is coupled 
with a denial of the title of the mortgagor. 

An equity of redemption may be lost by ad- 
verse possession ; but for that purpose it is not 
sufficient for a trespasser, who has ousted a 
mortgagee, to prove that possession is held on 
an exclusive title, without also showing that it 
was acquired and retained with an assertion of 
an adverse title to the knowledge of the 
mortgagor. 

When the owner of the property in posses- 
sion is dispoBS|ssed, the trespasser’s possession 
is clearly adverse to him from its inception, 
as, to his knowledge, the property is held 
against his will, and he must assert his right 
within twelve years of his dispossession. But 
if his mortgagee, who has been placed in pos- 
session by him, is followed by another person, 
there is no presumption in law that such pos- 
session wa&* taken without any right. He may 
be an assignee of the mortgagee, or one who 
purchases the mortgage as a mortgage ; or he 
may be an adverse claimant to the mortgage 
right ; where more than one inference may be 
drawn, that inference should not be drawn 
which imputes a wrongful act to a persoa- 

In this case the plaintiff mortgaged his house 
with possession for a term which would expire 
in 19X7. The mortgagee was dispossessed by the 
defendants in 1898. In 1908 they made certain 
additions to the building, and when the plaintiff 
remonstrated with them, they denied the 


iff ortgage:^{ContinuBd), 

—1 .—General— (Confiwz^sd)'. 

plaintiff's title to the equity of redemption. 
The plaintiff brought this suit for a declaration 
of his title within six years from 1909. The 
defendants’ plea was that limitation for the 
s\j^t must be calculated from 1898, when they 
took possession of the property from the mort- 
gagee. 

Held that Ijhe possession of the trespassers., 
was not adverse from 1898 to 1908, but it 
became adverse in 1908 wher\ plaintiff’s title 
was repudiated. Per la Aiya Ambalam v. 
Sbunmugasundarani, 16 M.L.T. lljt»>2C M. 
L.J. 140=>(1914) M.W.N, 417 = 22 Ind. Gas. 
616 (P.B.). 

WHITE, C J., SANKARA.N NaIR and ' 
OLDFIELD, JJ. 

References : — 2 M. 226 ; 7 M. 26 ; 12 B.H.C. 
180 ; 10 M. 189 ; 21 M. 163 ; 14 M. 176 ; 18 B. 
61 ; 27 B. 43 ; 10 B. 49 ; 80 A. 119, B. 

(3) Practice — Mortgage suit -^Subsequent 
mortgagee not impleaded — Suit by subse- 
quent mortgagee. 

Suit upon a mortgage of 1881. There was 
a prior mortgagL, on the same property, of 
1879. In the suit on the latter mortgage the 
subsequent mortgagee was not impleaded. It 
was decreed and the property was sold in 1396. 
In the suit upon the subsequqnt mortgage 
the question to be considered was as to the 
form of the decree to be passed.. Held, that 
the principle to be followed in such cases was 
to place the puisne incumbrancer, whom the 
prior incumbrancer neglected to' make a party, 
in as nearly as possible the position he would 
have been in if be had been a party to the suit 
of the prior inoumbranoer. Held further that 
the proper order to be passed was to haVb an 
account taken of the amount due on the prior 
mortgage up to the date of obtaining possessioD, 
and, failing it, up tq the date of sale to the 
transferee and declare the puisne mortgagee en- 
titled to redeem upon payment of the amount 
so ascertained, and not to call upon the prior 
incumbrancer for an account of the profits he 
has received subsequent to the salo. Raghu- 
nath Kunwav v. Shankar Singh, 12 A.L.J. 
41 = 36 A. 123 = ^2 Ind. Gas. 387. 

RICHARDS, C.J. and BANERJI, J. ^ 

References 19 A. 627 1 33 A, 84 ^ 
323, R. 

(4) Mortgage^^Puisne mortgagee not made 
party to previous suit on prior and subse- 
quent rrtbrtgages^Righf to sue on mortgage 
—^Pleadings — Second appeaU point taken 
for the first time in, maintainability of^ 
Findings of fact when to be questioned in 
second appeal— Cdnsideration, question as 
to payment of—B^ital— Admission by 
mortgagor at registration when admissible 
in evidence against auction-purchaser of 
mortgaged' property ^ 
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A puisne mortgagee, not made a party to the 
<)Uit based upon prior and subsequent mort- 
gages, has a right of suit bas^d on bis own 
nortgage deed. 

A point not^taken in the first appellate Oo^rt 
aor in the memoraddum of appeal to the second 
ippeftate « Court, cannot be raised befot e the 
latter Court. 

« 

The finding of a first appellate Court on the 
point of the execution of a deed and the pay- 
ment of the consideration is conclusive unless 
be^shown to have been based upon some 
Brtor in iW. 

The recital in a mortgage-deed and the ad- 
mission made by the mortgagor at registration 
as regards the payment of the consideration 
are admissible as evidence against a subsequent 
auction-purchaser of the mortgaged property, 
when he pujohased it under a decree brought 
on his own mortgages, i^ayed Zahid AH y. 
Budh Sen, 21 Ind. Gas. 554. 

PIGGOTT, A.J.C. 

References 6 0. 268 = 7 C.L.R. 6 ; 17 A. 
428 = 16 A.W.N. 93; 25 A. 159 = 22 A.W.N, 
218, Cons. 

.» • 

(6) Mortgaged property purchased by prior 
mortgagee in execution of his mortgage- 

» decree — Right o/ such mortgagee to interest 
on his money after obtaining possession as 
purchaser. 

Where a * prior mortgagee has purchased the 
mortgaged property in execution of a decree 
obtained on b^s mortgage and obtained posses- 
sion of the property, be is not entitled to inter- 
est on his money since the date of his posses- 
sion. Jugal Kishore v. Bahai Rai, 21 Ind. 
Ca^598« 

TudbaLL and EAFIQUE, JJ. 

Reference 26 A. 186 = 23 A.W.N. 219, R. 

(6) Adverse possession— Simple mortgage — 
Mortgagee entitled to possession on default 
— Failure to take such possession. 

Where the provision in a simple mortgage- 
deed givers the mortgagee the right to claim 
possession of the mortgaged property if the 
mortgage amount is> not paid on a particular 
date, but he fails to take subh possession, the 
possession of the mortgagor does not become 
adverse as against the mortgagee, so as to 
“bnttfft^fiim to claim title by adverse posses- 
sion after the lapse of twelve years. Khande 
Kondayya v. Kandukar Subbayya Chetty, 21 
Ind. Cas. 773. 

Sankaban Nair and Bak^'ell, jj. 

(• 

(7) Mortgage suit— Misjoinder of parties and 
causes of action— Mortgage money, payment 
of, by mortgagor >o prior mortgagee — Suit 
by subsequent nagrtgagee to enforce payment 
— Party, transfer of. 

The defendants second party and third party 
had five six', hs and one-sixth siiare respectively, 


I Mortgage— (Continued) » 

— 1,— General— {Continuea), * 

in a mortgage security ezeouted by the defen- 
dants first party, and the plaintiffs alleged that 
they purchased the one-sixth 'share which 
belonged to the third party defendants. They 
(the plaintiffs) stated that they were informed 
that the defendants seoond party bad received 
from the mortgagors a sum of money sufficient 
to satisfy their dues and consequently brought 
a suit to ooforoe the security only in respect of 
the money due in their share. The plaintiffs 
f mother stated that, if any eum was due to the 
second party defendants, they were prepared to 
increase the amount of the claim and jvty 
Court-fees accordingly. 

Held, that the suit might be deemed to be a 
suit for recovery of whatever was due on the 
mortgage security. 

That it was open to the seoond party defend- 
ants, if anything was due to them, to have 
themselves transferred trom the category of the 
defendants to that of the plaintiffs (a). 

When the defendants second party did not 
choose to be transferred to the category of 
the plaintiffs, but on the contrary, question- 
ed the title of the plaintiffs, the suit would 
not be defeated when all the mortgagees 
were partie^ and the plaintiff sought to recover 
what was due on the security (b). Ram 
Chandra Marwari y. Dhadhai Singh, 19 C.L. 
J. 327. 

MOOKERJEE and BEACHCROFT, JJ. 

References :—(a) (1879) 11 Ch. D. 121, R, 
(6) 26 C. 409, R, 

(8) Limitation of a suit for sale on a mortgage 
not affected by a subsequent transaction be- 
tioeen the mortgagee and a third person who 
paid off the mortgage debt— Right of priority, 
limitation for enforcement of— Purchaser 
of property subject to a mortgage right of 
raising a plea of limitation when mortgagee 
neglects to recover money within limita- 
tion. 

Where a puisne mortgagee, who had paid the 
amount due on a decree for sale obtained by a 
prior mortgagee, brought a suit for sale on the 
basis of his mortgage, and claimed priority as 
against intermediate mortgagees in respeot of 
the amount spent by him in redeeming the 
prior mortgage, held, that the suit in so far as 
it sought to enforce the priority mdst be govern- 
ed by the same rule of limitation as would 
have applied to a suit by the prior mortgagee. 
The period of limitation in respect of a suit for 
sale on a mortgage could not be extended by a 
subsequent transaotion between^the mortgagee 
an^a third person who paid off the mortgage- 
debt (a). 

Held further, that if a person has purchased 
^ property subject to a mortgage but the mort- 
gagee allows his right to recover the money to 
be lost by lapse of time, the purchaser is not de- 
barred from taking advantage of the negligence 
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of the mortgagee and raising a plea of limita- 
tion. Deputy OommiBBioner, Luoknow y. Pan- 
dit SakdhaiMau, 17 O.C. 38»23 Ind. Gas. d48. 
Lindsay, j.g. 

Beference (a) 390. 527, F, 

(9) Mortgage decree— Right of decree-holder 
to proceed personally and against other pro^ 
perties without proceeding against mort- 

^ gaged properties— Mortgaged properties not 
belonging to judgment-debtor — Effect — 
Mortgage decree construed to give personal 

« remedy— Application for personal decree 
under O. XXXIV, r. 6, Civ. Pro. Code, does 
not lie — Amendment of pra%er— Court's 
power to allow— Civ, Pro. Code, S. 153. 

A decree-holder is bound to bring the mort- 
gaged properties to sale before he could proceed 
against the other properties of the judgment' 
debtor (o^). « 

But if the mortgaged properties directed to be 
sold under the decree do not belong to the mort' 
gagor, the mortgagee need not bring them to 
sale (6). 

Where a mortgage decree directed that * the 
defendants do pay to the plaintiff ’ a certain 
sum of money, and then proceeded to state that 
*Cbis Oourt doth further order and^decree . . . 
that in default of payment before the date 
specified, the hypothecated property shall be 
sold, eto.’ 

Eeldt that the decree gave personal relief 
against the defendants under which execution 
at the option of the decree- holder can be had 
against the persona and the other properties of 
the judgment'debtors without reference to the 
decree for sale of the mortgaged properties (c). 

If there is thus a personal decree, no appli- 
cation for another personal decree under 
O. XXXIV, r. 6, Oiv. Pro. Code, can be grant- 
ed id). 

Under the circumstances of the present case, 
the decree-holder was allowed to amend the 
prayer of his petition by adding an alternative 
prayer, * that, if the Court thinks that the 
decree as it stands awards relief personally 
against the defendant, the Court will be pleased 
to order the arrest of the defendant and attach 
the following properties. . . 

S. 163, €iv. Pro. Code (1908), gives ample 
power to the Court to allow such an amend- 
ment. Periyaaami Kone y. Y. P. R. M. 
Muthia Ghettiar, 15 M.L.T. 232»:23 Ind. Cas. 
515. 

SADASivA Iyer and Spencer, jj. 

Beferences (o> 3 M-L.T. 335, S. 0^) 10 
M.L.T. 636-32 M.L J. 136, B. (c) 31 M.L.J. 
1036, B. (d) 16 C.L J. 318 ; 7 C.W.N, 744 ; 3? 
0. 867 (877). B. 

(10) Mortgage decree — No decree absolute 

passed under Civ. Pro, Code, 0. XXXlVt 


Mortgage-f {Continued), 
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r. 6— Execution ordered after notice to iudg» 
ment-debtor — Latter's failure io take object 
Hon as to absence of decree absolute — Effect 
— Not open to raise the plea at later stage, 

^Where, in a mortgage suit, ifo decree abso- 
lute under 0. XXXIV, r, *5, had been passed, 
but on the decree-holder's application.for execu- 
tion of the decree notice was issued to the judg- 
ment-debtors tfnd an order was passed directing 
the sale of the property, and the judgment- 
debtors’iiook no objection on *ibe ground that 
the decree passed was only a preliminary decree 
and was not executable : ' 

Held that, under the circumstances of this 
case, it was not open to the judgment- debtors « 
to plead that there was no decree under which 
the mortgaged property could be sold. Epoor 
Ramasami Redd! v. Kandadal Rangamannar 
Iyengar. 26 M.L J. 255 = 16 M.L.T. 246 « (1914) 
M.W.N. 622 « 23 In^ Cas. 390. „ 

SANKARAN NAIR and AYLINQ, JJ. 

(11) Constrivction of document — Essentials of 

simple mortgage and charge — Right of hold- 
er of charge— Ss. 68, 100, Transfer of Pro- 
perty Act, ^ 

Xa a documert which itself stated that a 
mortgage was being executed, three lands were 
mentioned as secuiiiy for the amount borrowed, 
and plaintiff was put in possession of one of 
the three properties and he was g^ven a charge 
over the other two properties. There was also a 
/clause in the deed that ' whenevei: we pay the 
same to you, you shall receive it and give back 
the deed.’ Plaintiff sued for the amount due 
under the document. ' 

Held per Sadasiva Aiyart J . : — 

Tho document is a usufructuary mortgage so 
far as the property in possession of the pltfihtiff 
is concerned ; and there being no covenant to 
pay in the dooument, it created only a charge 
oh the other two properties, and plaintiff was 
not entitled on the dale of the suit to sue for 
recovery of the mortgage money from the mort- 
gagors personally or by tho sale of the property 
charged. 

Per Seshagiri Aiyar, J. (contra) 

The clause in the deed implies an under- 
standing on the .part of &e mortgagors to pay 
the amount, and the non-fixing of a period for 
payment does not make it the less a odvenant 
to pay. Rangappa v. Thimniayappfit<fiO[.I» 
J. 514 = 24 Ind. Cas. 372. 

SADASIVA AIYAR and Seshagiri Aiyar, " 

JJ, 

References^.— 16 M, 304 ;c21 M.L.J. 662, E, 

(12) Priority — Mortgage made by mortgagor— 

Money left with mortgagee to redeem prior 
usufructuary mo%tgage — Whether prior 
mortgage kept aliveT^ntention— Presump- 
tion, , 

When a mortgagor in making a subsequent 

mortgage of the property, over which thexe 
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a prior mortgage, left with the subsequent 
mortgagee, out of the consideration of his mort- 
gage, a portion of the money fcjc the payment 
of the prior mortgage, and it was redeemed by 

‘^Wie subsequent mortgagee, held that the 
question, whether the prior mortgage was kept 
alive lor the benefit of the subsequent ti^ins- 
feree of the property who discharged it, was a 
question of intention, and in the absence of 
clear and express evidence the presumption 
would be that the intention was to keep up the 
prior mortgage for the benefit of the transferee. 
Hw^arain v. Har Prasad, 12 A.L.3. 470=» 

• 23 Ind. Cas. 827. 

Richards, o.j., and Banerji, j, 

• (13) Mortgage by one of joint property of him- 

self and his mistress — Absence of mistress's 
consent^ Effect of an acquiescence after the 
transaction. 

The first and^econd appellants lived together, 
though not legally married and the first appel> 
laut mortgaged their joint property without the 
consent of the second. On an objection being 
raised to a mortgage decree allecting second 
appeUant’s interests in the land. 

Held that the tie of marriage did not exist 
between them and that they oodld separate dt 
will and there was no binding contract between 
them. 

Reldt further, that no acquiescence after the 
deed was executed by the first appellant would 
create an estoppel or would change the past in 

any way. Rathoa Pillay v. N. P. Firm by its 
agent Bivaraman Chetty, 7 Buri L.Ti 88—24 
Ind. Gas. 60, > 

HARTNOIiL, OFFG. C.J. and TWOMEY, J. 

(14) Reduction in reduced claim when not 
allowed — Power of Court-- Mortgages, 

HeUt, that, where, after making all possible 
reductions claimed by defendant, the real 
amount due to plaintiff largely exceeds the sum« 
for which he sues, and evon the net amount due 
excluding the interest payable thereon exceeds 
the reduced claim, no further deduction can be 
legally made therefrom. The Administrator- 
General of Bengal v, Lala Das, 68 P.W.R. 
1914- 166 PiL.R. 1914 = 24 Ind. Cas. 669, 
SHAH DIN and OHEVIS, JJ. 

(15) Court' fees Act — Ad valorem fee — Proper- 
ties other than mortgaged, liability of, for 
the ^decretal amount — Mortgage-money, 

'm rmH'lufionof, 

^ In a suit for sale based on a mortgage the 
plaintiff was given a decree (or his mortgage- 
money to be realized by sale of some of the 
properties but his oltym to make certain other 
properties liable was'» dismissed. The plaintiff 
on appeal raised no queslion about the amount 
of the mortgage-money but sought only to make 
the properties exempted *by the lower Court 
liable for the amount his decree and paid a 
Court-fee of Ks. 10 only oil the ground that (he 
relief sought in the appeal was merely of a 
deqlaiatory nature. ^ 
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Held, that in such a case an ad valorem fee 
was payable on the value of the property, be- 
cause tbo question in dispute was the liability 
of the land to be proceeded against for the debt. 
Sukhnandan (Pand(t) y. Lachman Prasad, 17 
O.C. 90 = 24 Ind. Cas. 286. 

Lindsay, j.c. 

(16) Fraud— Collusion^ Mere suspicion — Dis- 

tinct allegation and proof — Interest, pay 
^ent of, by mortgagor after parting with 
equity of redemption — Effect upon purcha- 
ser— Limitation Act (1877), S. 20. » 

Mere suggestions of fraud and oollusion ought 
not to be tolerated, and allegations of the same 
cannot be rested on mere suspicion, but must 
be distinctly stated and established. 

Payment of interest by a mortgagor, after 
ho has parted with tbe equity of redemption, 
has the effect of extendii.^ the period of limi- 
tation against the purchaset of the equity of 
redemption, behind whose back the payment is 
made. Hem Chandra Chaudhuri y. Purna 
Chandra Chaudhuri, 22 Ind. Cas. 510. 
CARNDUFF and RICHARDSON, JJ. 

References 11 HJj.O. 116(10l) = 4N, R. 
250=10 Jur. m.S.) 865 = 11 L.T. 68 = 13 W. 
R. 20 = 11 Er^. Rep. 1274; 32 0. 1077=9 C.W, 
N. 868 ; 33 C. 1278 = 11 O.W.N. 107, Rel. 

(17) Hindu Law— Mortgage, suit on— Manag- 
ing members of joint Hindu family made 
defendants — Co-parceners not made parties, 
if hound by decree— Suit by latter for 
redemption, if lies — Transfer of Property 
Act, S‘ 85. 

There are occasions, including foreclosure 
actions, when the managers of a joint Hindu 
family so effectively represent all other members 
of the family that the family as a whole is 
bound. 

Where the members of a joint Hindu family 
other than the managers sued for redemption 
of mortgages, which the mortgagee had already 
foreclosed by suits in which the managing 
members of the family had been made parties 
and the other members were not made parties, 
the mortgagee not having bad notice of their 
interests, and there was not the slightest ground 
for suggesting that the managers of the joint 
family did not act in every way in the interests 
of the family itself : » 

Held, that no question under S. 85 of the 
Transfer of Property Act arose in the case, as 
tbe mortgagee was not aware of the plaintiff’s 
interest, and the suit for redemption was 
properly dismissed. Sheo Shankar Ram y. 
MuBsamraat Jaddu Kunwar, 18 C.W..N. 963 = 
16 M.L.T. 176 = (1914)M.W.N. 693 = 20 C.L.J, 
282 = 36 A. 383 = 24 Ind. Cas. 604=12 A.L.J, 
473 = 16 Bom. L.R. 8l0 (PX.). 

Lord Moulton, Lord. Parker. Sir 
John Edge, and mb. ameer ali, 

Re/erence;— 38 Aa 71, Affirmed^ 
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(18) Two mortgages on the same property, in 
favour ^of the same person'^Suit on the 
second mortgage alone, if can be maintained 
^Lien upon the property, whether subsists 
— Mortgaged property, sale of — Private 
sale, in presence of mortgagee — Mortgagee, 
whether bound to disclose existence of the first 
mortgage— Misrepresentation, 

Where a mortgagee holds two mortgages on 
&16 same property executed by the same person « 
be cannot maintain a suit to reoover the ^sum 
ue on the latter mortgage only by sale of the 
roperty subject to the prior mortgage, that is 
to say, the deoree obtained by the mortgagee in 
the first suit preoludes him from any further 
lien upon the property brought to sale (a), 

A, a holder of two mortgages over the same 
property, obtained a decree on his second mort- 
gage, and in execution of that decree purohased- 
the property himself^ and obtained possession 
thereof. The mortgagor thereupon made an 
arrangement with P to sell to him a portion of 
the mortgaged property, and A was present at 
the negotiation for sale, and received a portion 
of the purchase money in satisfaction of his 
decree, and the sale was set aside. Upon a 
suit having been brought by A on bis first 
mortgage for enforcement of ^.he mortgage 
security : 

Held, that A was guilty of misrepresentation, 
inasmuch as he was bound as a party to the 
sale transaction to disclose to P the fact that 
he had a prior mortgage upon the property, and 
as such he oould not attach the property in the 
hands of P. A.tab Pramanik v. Arif TarafdaF, 
19 O.LJ. 590 =*23 Ind. Gas. 426. 

HOIiMWOOD and CHAPMAN, JJ. 

References :^{a) 30 B. 156; 25 B. 161, PJ 
30 A. 323, B. 

(19) Mortgage— Encroachment by mortgagee 
on other land of mortgagor— Effect of his 
being recorded in the Settlement paper as 
mortgagee of the encroached land— Adverse 
possession. 

Held, that, where a mortgagee encroaches 
upon his mortgagor’s land not mortgaged to 
him, the former holds it adversely against the 
latter from the date of enoroaohment, although 
in the settlement papers the encroached area is 
also showp as mortgaged. Mala Siogh v. Budh 
Singh. 100 P.W.R 1914 = 200 P.L.R. 1914. 
BBADON, J. 

(20) Mortgage decree — Civ. Pro Code, 
0, XXXIV, r. 4:— Executable as decree for 
money against other properties. 

Where a decree directed the defendants to 
pay money to the plaintiffs within a certain 
time and sale of mortgaged property in default, 
the decree is not only an ordinary mortgage 
decree under Or XXXtV, r, 4, Oiv, Pro. Code, 
but is also a decree for money which may be 
executed against U)e other properties at the 
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defendants. Any further order or decree is 
unnecessary. Cheruvalath KimibaDaFi Yala 
V. Theyyatath Karan, (1914) M.W.N. 497. 

S VNKARAN NAIR and AYLING, JJ. , 

• . 

^ (21) Mortgagor and mortgagee— Determination 
t,of all rights arising from that relationship 
— for wrongful delivery oh mortgage 
decree nsi sustainable. ^ 

All the claims between the mortgagor and 
the mortgagee should be settled in the suit for 
redemption itself either before or after de 9 ree 
in that suit, i.e., all such claims ac relllDe to >. 
the possession of the property, the amounts to 
be paid, the aooounts to be taken, the enjoy- 
ment of the property, &o., oonneotcd with the^ 
reciprocal rights and obligations flowing from 
the mutual relationship of mortgagor and mort- 
gagee and deoree-holder and judgment-debtor. ‘ 
A suit for the valije of the pijofits alleged to 
have been wrongly put into defendant’s posses- 
sion in execution of the prior mortgage- decree 
is unsustainable. Narasinga Patro v. Bhaga- 
van Sabuto, (1914) M.W.N. 499 = 24Ind.OaB. 
688 . 

SADASIVA AlYAR, J. ' 

* (22) Mortgage — Execution before Transfer of 
Property Act — Test to find out— Limitation 
Act, S.*31. 

The question whether an ins|irument is or is 
not a mortgage within the meaning of B. 31 (1) 
of the Limitation Act, 190S; does not depend on 
the date of the execution. To efiect a mortgage 
it is not necessary to have an express transfer 
of interest or an express agree'ment whereby a 
creditor acquires power to sell the property in 
default of payment. VenkataFama Iyer y. 
Suppa Nadati, (1914) M.W.N. 501 » 24 Ind." 
Gas. 24. 

Miller and Sadasiva Aiyar, jj. 

’ (23) Burden of proof— Admission as to pay- 

ment of consideVation in a 7nortgage-deed 
— Evidence against mortgagor and persons 
claiming under him. 

Where a mortgage deed is proved to have 
been executed and the document •‘contains an 
acknowledgment of the reoeipt of the considera- 
tion, this is a 9 t>^ong pAma facie evidence that 
the consideration bad been actually received 
and is evidence not only against the mortgagors ^ 
but also against persons claiming them. 

The mere fact that the Court was not satisned 
with the evidence which the plaintiff adduced 
in addition to the acknowledgment would not 
absolve the defendant from producing evidence 
that, notwithstanding tbK) acknowledgment in 
the body of the deed, there was no constdera' 
tion in fact. Babbu v. Sita Ram, 12 A.L.J. 
806=36 A. 478. „ 

Richards, o.j.,^d Tudball, j. 

(24) Usufruetuarg mortgage — Decree for sale 
obtain^ before Transfer of Property Act 
passed— Sale in executim’^LegaUiy oU ^ 
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Where money is seoured on property whether 
by usulruotuaty mortgage or any other kind of 
mortgage, the mortgagee is entiitled to sell the 
jproperty to realise bis money subjeot only to 
^^e limitation imposed by the Transfer of Pr<|- 
perty Act. Where, therefore, a usufructuary 
mortgage was made before the passing obthe 
Transfer of Property Act and the mortgagee 
guooeeded in getting a decree fcA sale which 
became final, held that the property could be 
legally sold in execution of the decree. Behari 
LalY. Deokinandan, 12 A.L.J. 897-24 Ind. 

^ Oa'BPeiT. 

Richards, c.j., andTuDBALL, j. 

/ (25) Non-payment of full consideration for the 
mortgage — Mortgagor stating that he has 
received consideration prior to mortgage — 
Effect, 

There is a ^atinction between cases where 
the mortgagor states that he baa actually been 
paid or received consideration at a time prior 
to the mortgage, whereas, in point of fact, pay- 
ment of the full sum or receipt of full considera- 
tion has not been made or taken place, and 
oasetf where the mortgagee at the time of mort- 
gage undertakes to pay, or to do something for 
the mortgagor after the date of execution of the 
mortgage and fails to carry out his undertaking. 

Thi Pull Bench ruling in 59 P.R. 1907 
applies to the latter and not to the former class 
of cases. Muni LaJ v. Chatter Singh, 67 P.R. 
1S14-232 P.L.R. 1914. 

RATTIGAN and BBADON, JJ. 

References :-^59 P.R. 1907 fF.B,), ExpL; 
192 P.L.R. 1912, R. 

• (26) Mortgage decree — Direction in decree that 

ng avolication shall be entertained against 
property other than the mortgaged property^ 
whether legal^Civ. Pro, Code (1908), 

O. XXXIV, r. 6. 

A Court cannot direct m a mortgage-decree 
that no application against property other than 
the mortgaged property shall be entertained. 
The question whether it is open to the decree- 
holder to proceed against property other than 
the mortgaged property is one which should be 
left to be determined •when an application, if 
any, under O. XXXIV, r. 6, is 'made. Pitam- 
bar Baor v. Chandl Charun Haidar Bania, 
23 Ind. Oas, 389. 

TBUNON, J. 

(27) Mortgage — Alienaiion by mortgagor — 
Condition empowering mortgagor to sell and 
pay three-fourth sale money mortgagee 
— Registration whensufficieni notice — Mort~ 
gagee not bound to sue at once — Prayer 
for alternate relief* 

Held, that— ^ 

1. A condition to the 'following effect in a 
mortgage-deed does not alter its nature and 
oannot destroy the mortgagee ’cf lien on the 
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mortgaged property ; therefore, if the mortgagor 
does not pay three-fourth of the salg money, the 
mortgagee is entitled to follow the mortgaged 
property and is not bound to proceed first 
against the mortgagor’s other property. 

“ If 1 (mortgagor) desire to sell a part of the 
immoveable property mortgaged, then 12 annas 
per rupee shall be paid to the mortgagee out of 
the sale money for the property thus sold ai^ 
such payment shall be credited towards toe 
pridbipal mortgage money and interest”(a). 

2. Registration of the mortgage- deed itself hi 
sufficient notice to the persons dealing subse- 
quently with the mortgaged property, parti- 
cularly where the debtor is a notorious man and 
his dealings with the mortgagee are very well 
knovvn in that locality. The contention that 
the deed was registered in Lahore while the 
property in dispute is in Sialkote has no force, 
inasmuch as when a dee(i affecting properties in 
more than one District is registered in one of 
them a copy is sent for record to each District 
in whioh any part of the property is situate (6). 

3. The fact of the mortgagee not suing for 
several years does not bar him from asserting 
his right, for it was the duty of the vendee to 
see the mortgagee paid his dues. 

4. From the prayer of a party for an alternate 
relief, it oannot be oonoluded that the right to 
the original relief has been waived- The Alli- 
ance Bank of Simla, Ltd., of Lahore v. Bhal 
Kahan Singh, 216 P.L.R. 1914 » 111 P.W.R. 
1914- 

JOHNSTONE and RATTIGAN, JJ. 

References : — (a) 23 P.R. 3891, R ; 30 M. 6, 
Disappr, (b) 25 B. 588, R*; 15 M. 268, Diss. 

(28) Mortgage— Kanom — Malabar usage — 
Bight to bring to sale— Where mortgage deed 
silent about right of sale. 

Wallis, J.— Looked at as a mortgage, kanom 
is an anomalous mortgnge within the meaning 
of S. 98 of the Transfer of Property Act. It is^ 
not an usufructuary mortgage under S. 58 of 
the Transfer of Property Act. 8. 67 of the Act 
gives a right to bring to sale only in the absence 
of a contract to the contrary. A kanom is a 
usufructuary mortgage apart from the reserva- 
tiou of the purapad, and it is well understood 
in Malabar that it does not confer a right to 
bring to sale. * 

Sadasiva Iyer, J.— Whether a kanom is an 
anomalous mortgage or a usufructuary mort- 
gage ? * 

Where the mortgagee takes possession of the 
mortgaged property and there is no covenant 
or undertaking in the deed by the mortgagor 
to pay the mortgage amount, there is a contract 
in the nature of au implied one that the 
mortgagee should not have a power of bringing 
the properties to sale. Kadev Krutti v. linbiohi« 
(1914) M.W.N. 618 = 24 Ind. Cas. 127. 

WALI^ia SADASIVA IYER, JJ* 
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(29) Parlies^Mortgage suit-^Person claiming 
adversely to mortgagor ^Decree against 
mortgagor— Whether binding. 

A person who sets up a title paramount to 
the mortgagor is not a necessary party to the 
suit based on the mortgage. Where a person 
sets up a paramount title but fails to establish 
it, ho oannot maintain a luit merely for a deola> 
X|ttioD that the decree upon the mortgage is 
&t binding upon him. 

The plaintiff claimed a declaration that she, 
es the heir of her father, was entitled to the 
property left by him and that the mortgage of 
that property made by her mother in favour of 
the defendants and the decree passed upon 
that mortgage were not binding upon her. The 
mortgagees, when they instituted a suit upon 
their mortgage, .had made her a party, but upon 
her setting up a paramount right to that of her 
mother her name had been expunged. The Court 
found that her mother was in adverse possession 
of the property whicfh had become her siridhan 
and that the plaintiff was her heir. Held that, 
upon the finding that the plaintiff had no para- 
mount title, she could not maintain the suit. 

She could however sue to redeem the mort- 
gage made by her mother. Sukh Kunwar 
Chandar y. Bhagwaoi, 12 A.L <1. 1088. 
SUNDAB LAL, J. 

(80) Transfer o) Property Actt 8s, 67, 99— 
Trusts Aclt S. 90— Mortgagor and mortgagee 
—Mortgagee in possession of three mot tg ages 
on same property— Suit upon last mortgage 
— Mortgagor's minor sons also impleaded — 
Decree for sale— Decree amended to bring in 
guardian of minors — Execution — Sale 
with prior mortgages as encumbrances — 
Equity of redemption, whether still in mort- 
gagor— Mortgagee, whetJur trustee, 

A bad three mortgages against the same 
property of B. He sued on the last mortgage 
making C and D, the minor sons of B, also 
iiparties to the suit under the guardianship of 
B. B refused^ on the day of hearing to be 
their guardian, but a decree was passed in 
favour of A. Later on the maternal uncle of 
the minors was made their guardian and the 
decree was amended accordingly. Through 
some mistake the first decree was proceeded 
with in execution and the property was pro- 
claimed fpr sale, with A’s two prior mortgages 
as enoumbtanoes on the property, and purchased 
by A himself. On a snit by the minora 
against A : 

Held, (1) that the mortgagee was not bound 
to bring in, all his mortgages in the suit and his 
failure or omission to do so could not be^said to 
be «8Uoh an illegality as to amount to an 
advantage gained by him within the meaning 
of S« 90 of the Trusts Act, so as to compel lym 
to hold the equity of redemption in trust for the 
mortgagor’s soif^ (a). 

(2) tha^, as the guardian of the minors was 
aware of the 6:geoution proceeding^ inasmuch 
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as he applied to set aside the sale, the minors 
were not prejudiced and the* sale was not 
vitiated by ftaud and the entire interest of 
the minors passed by the sale. C. GanapathI 
Vudaliar v. N. Krishnamaohsfrlar, 27 M.L./. 
213 = 24 Ind. Gas. 187. * 

*MlLLER and TYABJI, JJ, • 

Deferences (a) 2 M.L.J. 188 ; 31 M«5B0: 
18 M.L.J. 664 ; 24 M. 96 ; 12 M.L J. 388. F, 

(31) Suit by first mortgagee without making 
second mortgagee party — Purchase by first 
mortgagee— Purchase by seconds moff^agee 
in suit on his mortgage previous to purchase 
by first mortgagee — Whether first mortgagee 
entitled to possession su6;fcf to second mort-* 
gagee*s right to redeem, 

A first mortgagee, who has bought the 
mortgaged property in a suit upon his own. 
mortgage, to which *8uit the seosnd mortgagee 
was not a party, is entitled to possession as 
against the second mortgagee, though the latter 
bad previously obtained possession by a sale 
under bis own mortgage, as he is merely enti- 
tled to redeem the prior mortgage. Chattnr 
Dhari Chowdhury y. Gaya Proshad Singh, 28 
Iftd. Gas. 791. ‘ 

COXB and IMAM, JJ. 

Deferences \-Z9C. 891 = 9 C.W.N. 798=1 
C.L.J. 371 ; 6 C.L.J. 315 = 11 C.W.N. 408, F., 
9Ind. Gas. 613=(19U) 1 M W.N. 165 = 21 
M.L.J. 213 = 9 M.L.T. 431,. ATof F. 

(32) Mortgage — Consideration — Mortgage 
without consideration is inoper alive, 

A mortgage without consideration is a nullity 
and, therefore, inoperative. It creates no 
charge on the property and cannot be enforced 
against a subsequent purchaser. RamaiTVafni 
Chettiar v. Sundara Reddlar, 23 Ind. Gas. 
805. 

TYABJI and SrBNCBR, JJ. 

Deference 21 M. 56, D, 

(33) Mortgage decree— Execution — Satisfac- 
tion of part of decree. 


B obtained a decree on the foot a mortgage 
against T and L. In execution of another 
decree T’s sharp in the f/roperty was put up for 
sale ; B applied that half of the money due 
under his decree was a charge on T’a^property 
which was being put up for sale.,^Jg^imaelf 
putohaaed T’s property : ^ 

Held, that, under the ciroumsianoeB, B’s 
decree must be deemed to have been satisfied to 
the extent of one half. Balwanft Blogh Y. 
Chet Singh, 28 Ind. Oas.«’§48. 

RAFIQUE and PKSaoT, JJ. 


(34) Evidence— Mortgage— Proof of copy from 
registration — Mxed rate holding — Sub- 
tenancy in sir holctlhg— Acquisition affixed 
rate holding— L&nd mortgaged by s!ub*tenant 
of %\t— Mortgagee continuing inpoamaiont 
effect ol»' 
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The mere production of a copy of mortgage- 
deed is not auiQdoient to prove the mortgage. 

A sub-tenancy of sir land in^ 1864 could not 
clevelop into a fixed-rate tenancy. 

» Obiter , — If the fact were established that a 
mb-tenant of sir land mortgaged his plot with 
posseltsioi^ to a mortgagee and the sir oights 
/anisbed and the mortgagee oontinued to hold 
1,8 tenant and occupancy rights ^ere acquired, 
ihen the acquisition would enure for the benefit 
of the mortgagorjand on redemption the latter 
would be entitled to possession. Mata Pershad 
Y.^GaJadhar Lohar, 23 Ind. Gas. 864. 

TUDBALI^, J. 

(35) Mortgage of undivided share^ partition 
after execution oft mortgagee's rights in 
case of ^Mortgagor or auction-pur chaser, 
share allotted to, in partition — Mortgagee 
to accept partitioned share as security in 
place of •undivided share — Substituted 
security^ mortgagee's right as to^ cannot 
be defeated by plea of bona pjirchase 
without notice~^Charge — Equitable lien — 
Specified plots mentioned in mortgage of 
^undivided share not falling to mortgagor 
in partition^ mortgagee's right in respect of 
— Entire partitioned share' of mortgagor to 
be looked to for security equal in value to 
that of specified plots — Pro^amation of sale, 
'^mortgage charges not being notified in, 
effect on auction-purchaser of — Prior mort- 
gagees, no duty of to get their mortgage-liens 
notified in sale of mortgaged property con- 
sequent on subsequent mortgagee's decree — 
Estoppel — ydlidity of mortgage by owner of 
property cannot be questioned by auction- 
purchaser of property. 

Where, after the mortgage of an undivided 
6harai»,,a partition has fairly been carried out, 
the mortgagee must exercise his right as such 
against the divided share as security in place of 
the undivided share, inasmuch as the co-sharers 
of the mortgagor take thd land allotted to them 
free from the mortgage (a). 

Suoh a right is not a mere oharge or equitable 
lien which can be defeated by a plea of 6ona fide 
purchase wijihout notice. It must be enforced 
against the property in the new form in whioh 
it oomes to the mortgagor or the purchaser. 

If there are some specified plots mentioned in 
the deed of mortgage of the undivided share 
a nd tl^a e q^ots fall in partition to the share of a 
oS-WSFet other than the mortgagor, and there 
is no evidence to show what plots the mortgagor 
received in exchange for the specified plots, the 
mortgagee has to look to the entire share, whioh 
the mortgagor reoewed in partii!ion, for a 
security equal in vhluq to the security of the 
specified plots. 

The subsequent mortgagee got a decree against 
the mortgagor and prior mortgagees for 
sale of the mortgagea property. The prior 
mortgages were not notinod in the proclama- 
tion of sale and the property w^s eold. In a 
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subsequent suit by the prior mortgagees against? 
the mortgagor and the auotion-purohasers, the 
auction* purchasers oon tended thut the mort- 
gages were legally invalid and that the prior 
mortgagees were estopped from enforcing their 
claim against the property purobasedin auction, 
inasmuch as the prior mortgagees did not get 
their mortgRges notified at the time the sale 
was proclaimed : *' 

Held, that — ^ 

(1) the auotion-puTohasers could not, as the 

representatives of the mortgagor, question the 
validity of the mortgages ; * 

(2) no case of estoppel arose inasmuch as the 
prior mortgagees, whose interest as far as they 
were concerned was safe, were not bound to 
have their mortgages notified at the time of 
sale (5). Sheikh Kifayat Uljah y. Mahabii* 
Prasad, 24 Ind. Gas. 2. 

Lindsay, j.c. •• 

References : — (a) 21 W. R. 233, B\ 1 Ind. 
Gas. 122 ; 6 A.L.J. 34 = 9 C.L.J. 165 = 13 O.W, 
N. 249 = 15 M.L.T. 126 = 5 L.B.R. 25 = 11 Bom. 
L.R. 227 = 36 0. 323 = 19 M.L.J. 115 = 36 I.A, 
32, Distd. 

(36) Unsuccessful redemption suit by mortga- 
gor-- Mortgagee whether entitled to add to 
his secuMty the costs of defending such suit 
—8 b, 2 (5), 58, 60, 72, 92, Transfer of Pro- 
perty Act— Meaning of mortgage * money ' — 
Conditional tender— Validity, 

It is an undoubted rule of equity that, in 
taking the account between a mortgagee and a 
mortgagor, the former is entitled to be reim- 
bursed all money properly and reasonably 
expended by him with reference to the mortga- 
ged property. The payment of such expenses 
may be regarded as an implied term of the 
mortgage contract, or as a condition imposed 
by a Court of Equity upon the party who has 
invoked its asaistanoe, and the amount is added 
to the sum due on the security (a). 

The term 'mortgage money * in 8s. 58, 6G 
and 92 of the Transfer of Property Act must 
be taken to include all monies which, on taking 
an account between the parties, may be proper- 
ly allowed to the mortgagee. 

The preamble of the Transfer of Property Act 
shows that it is not a consolidating statute and 
the right of a mortgagee to a general account of 
the monies due to him under the moitgago con- 
tract is saved by the provisions of B 2 (b), and 
his right has not been out down to an account 
merely of the principal and interest by those 
sections. 

Where a mortgagor brought an unsuccessful , 
suit fo\: redemption, the mortgagee is entitled ' 
to add to bis mortgage amount his costs of , 
defending that suit. 

A person entered into a contract for parohds- 
ing the equity of redemption. Held that a; 
tender by him oonditiOnal on ' thd rdcliveny of 
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Morigikge'—iOontimtei), 

1. — QeneralH-(Coniinweijf) . 

the title deeds to him was not valid. Yavada- 
vajulu Chetty ¥. Dhanalakshmi Ammal, 16 
M.L.T. 365. • 

BAKEWEIiL, J. 

Reference : — (a) (1886) 31 Ch. D. 582, R. 

(37) Registration Act (1877), S. 17 — Usufruc- 
tuary mortgage— Mortgagees put m posses- 
sion without registered document, 

^simple mortgage was made in favour of 
the plaintid in 1874 of a house and certain 
groves. In 1877 the mortgagors entered into 
an^rrangement with the mortgagees by which 
the groves only were transferred to the latter 
who were to remain in possession and realise 
profits in lieu of interest. Petitions were pre- 
sented to the Revenue Court embodying this 
arrangement and the mortgagees wore put in 
possession. HefeCthat the proceedings of 1877 
not having been registered did not create a 
usufructuary mortgage*^ but operated as an 
arrangement for payment of intere.st and the 
mortgagee could sue tor sale upon the mort- 
gage of 1874. Deo Chand y. Pearay.l'i A.b.J. 
1133. 

Ghamieb, j. 

(38) Mortgage— Tender of full amount due — 

No cessattonof relationship of mortgagor 
and mortgagee^ Suit by latterwo gainst the 
former for recovery of possession and for rent 
— Tender defence to such suit — Court 

Fees Act, 8 , 7, ci. XI {cc)—Su%t under— 
Title— Whether can be decided in such suit. 

In a suit brought under S. 7, cl. XI (cc) of 
the Court Fees Act on payment of the Court- 
ieos upon one year’s rent, the Court need not 
go into the question of the title of the plain tifis. 

Mere deposit of the mortgage amount due 
does not put an end to the relationship of 
mortgagor and mortgagee (a). Buoh deposit is 
no answer to a suit by the mortgagee for recov- 
ery of ppBsessioD and of rent from the mortgagor 
who holds under a lease from the mortgagee. 
Balajsidhc^ntam v. Perumal Chetti, 27 M.L.J. 
476. 

SBSHAGIRI lYBB and KumabaSAMI 
SASTBI, JJ, 

References: — (a) 34 G. 223 ; 31 B. 527, R. 

fe8) Mortgage debt— Payment of whole to one 
of ivjo joint mortgagees despite notice to the 
contrary from other— Mortgagor compelled 
topay io other mortgagees — Mortgagee not 
bound io refund to mortgagor. 

If one of the two joint mortgagees gives 
notice to the mortgagor not to pay the whole 
of the mortgage-debt to the other mortgagee, 
but the mortgagor disregarding the notice pays 
the whole amount to that other and is tf^er 
wards compelled to pay the share of the former, 
he cannot claim a refund from the latter 
whom he has paid in disregard of the noticsi, 
Dakhol Din y. B^iawani Prasad, 24 Ind. Cas. 
88 . ■ 

StnxBALtt and Chamieb, jj. 


M ortgage— (Continued ) . 

1.— General— (Confini^ed). c 

(40) Foreclosure — Redemption— Time for pay- 
ment of money when may tut . extended — 
Order granting or refusing extension of time 
— Appeal — Pinal decree to be drawn np as 
a necessary sequence to every preliminary ^ 

r decree— 8 . 105 and p. XXXIV, r. 3, 

0. XLIII, r. 1 (o), Civ, Pro, Code (IQOS). 

The cases in which time has been extended 
upon one grounsi or another, whether in Eng- ^ 
land or in India, must not be taken as exhaus- 
tive. They are merely illustrative of an 
equitable practice. In every case the Court has 
to be satisfied, in the exercise of a r^sonwbi^ 
discretion, that there is good cause for extend- 
ing time. This good oauso is not to be assumed 
either from non-payment or delayed payment. • 
O. XXXIV, r. 3, requires that it should be 
shown. That is to to say, it must be conveyed 
to the knowledge of the Court by judicial 
procedure. For a first enlargement the affidavit • 
of the applicant, or^'of some pEVson on his 
behalf, e.g.., an intending assignee, should 
ordinarily be sufficient, unless there is a connter- 
aifidavit, and the Courtsees reason to doubt the 
truth of the applicant’s statement ; in which 
case evidence will be necessary. For e^h 
extension of time, subsequent to the first, a 
stronger case mu&t be made out. 

The rulings do not lay down any measure or 
standard of sufficient cause. That is neoessamly 
a question of fact to be decided according to 
the circumstances of each particul&r case and 
{he discretion of the Court in dealing with the 
same. 

When a preliminary decree ip followed by 
redemption a final decree for redemption 
should always be drawn up. This will avoid 
confusion. An order extending time merely 
opens the way to payment, and the payment 
being duly made a final decree for redem^lfon 
is as necessary as isa fina^ decree for foreolosure 
where payment is not made. One or the other 
is consequeutial of the t^rms of the preliminary 
decree. 

Reading 8. 106 (1) and O. XLIII, r. 1 (o). Civ. 
Pro. Code together, it is clear that no appeal 
lies against an order extending time for the 
payment of mortgage money, but only where 
there is an order refusing puch extension. Bal- 
kUhan v. Atmaram, 10 N.L.R. 150. 

STANYON. A.J.C. • 

References 1 N.L.R, 162 ; 3 
2 N.L.R. 137 ; 3 N.L.R. 66 ; 2 C.P.L.R. 29 ; 

30 B. 329, R. 

(41) Jjaradar — Perpetual lease — Unregistered 
mortgagi executed to semre payment of the 
premium— 8ubsequep,t Registered mortgage 
in favour of I jar adar— Village becoming 
khalsa and Ijaradqr appointed patel-Mort- 
gagor recorded as occupant of the land— 
Mortgage by him to ftHrd person — Priority 
of fwyrtqage’—AppUcability of principle of 
8, 43, Transfer of Property Act, to Berar, 
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Af ortgage^’-^iGontinued } . 

— — • l . — General — (Continued ) , 

Plaintifi J was an Ijaradar of a mauza under 
the Waste Xis^nd Bales of 1876. P, the 1st 
defendant, executed an unregistered mortgage 
of a held for Bs. 250, which was the premium 
or a perpetual lease of the same, in favour of 
he plaintifi. * Subsequently on 27-8-1904, he 
ex6oi|ted a registered mortgage in favour of the 
plaintiff. * The plaintiff Ijaradar had only a 
limited term of years which expire^ on 31-3- 1905. 
* Under the rules, J became a Patel of the village 
and P was recorded as the occupant of a survey 
number on the tillage becoming kbalsa. On 
P mortgaged his rights to the 2nd 
defendanii* The question was whether the 
mortgage in favour of J was enforceable as 
against the subsequent mortgagee and whether 
the title of P as a permanent tenant under J 
came to an end and whether, on the village 
becoming kbalsa, P acquired a new and in- 
dependent title unconnected with his original 
title under , 

Held that the mortgage in favour of J was 
valid in its inception and it did not come to an 
end in 1905. It fastened itself on P’s right as 
an occupant of a survey number and was 
theyrefore enforceable against the subsequent 
mortgagee (a). ^ 

The principle of law underlying S. 43 of the 
Transfer of Property Act applied to Berar, as a 
rul6«of justice, equity and good conscience, even 
before the extension of the Act to Borar. 
Jamnadas v. Paiku, 10 N.L.B. 170. 

MITTRA, A.J.G, 

References \^(a) 31 A. 53 ; 34 B. 175 ; 29 A. 
163, B. 

(42) Limitation — Mortgage — Acknowledgment 
under S. 19 of the Limitation Act — 

Secondary evidence — 8, 65 of Act I of 1872. 

Held, that a statement by mortgagees record- 
ed at settlement in the misl-i'tangih’i’huqug- 
muzarian to the effect that a mortgage is still 
redeemable would, if signed or marked by the 
mortgagees, clearly be an acknowledgment 
under S. 19 of the Limitation Act. 

Held, alsp that, when the detailed record of 
such a statement has been destroyed in the 
course of weeding of^records, an entry in the 
index to the mid i iangih i^hiiqug-i-muzarain 
showing that there was a written statement 
made by stfertain party, taken together with 
tjufmSlamar of that statement to be found in 
the settlement Superintendent’s order, is good 
and sufficient secondary evidence of the contents 
of such written statement. Mohay-Ud-Oio y. 
Nowpoz, 5 P.W.B. J.914 (N.W.F.P.)«16 P.L. 
R. 1916. * ,, 

DOBBS, J.C. 

References : — 53 P.R. 1905 (F.B.) ; 116 P.R, 
1891 ; 99 P.R. 1910, 

(43) Mortgage deed^ContructioH , — Patni of 9 
villa>gee — Mortgage of aeven’^Rnumeration 


Ai ortgage^- ( Continued) , 

f 

1. — General— (Ooniiwzwd). 

of Patni rent— Whether twovillagee 

not mentioned in mortgage-deed ivere mort- 
gaged. 

In a mortgage-deed there was an enumeration 
of seven villages, which were stated to be in 
district M in Toiozi Mahal No. 390 and in a 
painty in the name of P G, and were recorded in 
the zemindari sherista of J T of which the 
annual rent was Bs. 4,055-5. In fact, in so 
far as the deed seated that the annual reQ,)ial 
was the sum mentioned in respect of the patni 
of t^hese villages, the description was inaccurate 
inasmuch as the annual rent was payable 
respect of the patni which included these 
villages as well as the two other villages not 
specifically mentioned : 

Held, that, as there was a specific mention 
of certain properties followed by a description, 
which if taken literally would. have the effect of 
widening the preceding description, the mort- 
gage should be treated as operative in respect 
only of the seven villages mentioned in the 
deed. Amrita Lai Chatterjee v. Nritya Gopal 
Ghosh, 24 Ind. Cas. 405. 

Mookerjee and BEACHCROFT, JJ. 

(44) Mortgagor, right of — Decree nisi, pay- 
ment of amount due under — Continuing 
right, limitation for — Limitation Acf, 
Sell, I, '^Art. ISl, 182 or 183. 

Held, that the right of a mortgagor to pay in 
the amount duo under a deoree^msi is a continu- 
ing right and can be exercised at any time until 
an order absolute is passed. Such an applica- 
tion cannot bo treated as one under Art. 181, 
182 or 183, Limitation Act, Yidyasagav v. 
Ratipal, 17 O.G, 347. 

Stuart and Kendall, j.cs. 

(45) Jurisdiction of Civil and Revenue Court 
— Mortgage with possession — Absence of 
proof of relationship of landlord and tenant 
— Second appeal— Finding of fact. 

Heidi that a finding to the effect that A is 
the mortgagee and be has paid consideration of 
the mortgage cannot be challenged in second 
appeal. 

This was a suit for possession of Revenue 
paying land mortgaged to plaintiff with posses- 
sion by the defendant. 

Held that the mere fact that land is mort- 
gaged with possession and the mortgagors hold 
it under the mortgagee does not create the 
relationship of landlord and tenant, and conse- 
quently a suit for possession of such a land is 
cognizable by a Civil and not a Revenue Court. 
Shadl Beg v. Ahmed Khan, 168 P.W.B. 1914. 
Johnstone and Shadi Lal,* jj. 

(48) Mortgagor and mortgagee — Mortgagor 
taking benami in revenue sale — SuhseguAnt 
# mortgage sale— Valid — Right of a bona fide 
lessee* ^ 

Where a plaintifi brought a suit on a mort- 
gage and it was diemissed by the Ist Oouct and 
i 
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M ortgage^lOo^iinmd) . 

1.— <leiieral-*-(Oontintt«d) . 

pending appeal the mortgagor let the revenue 
of the mortgage lands fall into arrears and 
purchased thcT property in his own behalf in 
the name of the 2nd defendant, and the plaint- 
iff succeeded in appeal and the properties were 
sold : 

Held that the sale was valid and conveyed 
the full title to the plaintiff, as the 2nd defend- 
ant was only the benamidar of the plaintid’s 
judgment debtors* A hona dde lessee of the 
properties from the 2nd defendant is entitVad 
to the crops, raised during the continuanoe of 
the lease. And the auction -purchaser can only 
get the rent during the remaining portion of 
the tenancy. 

S. 59 of the Revenue Recovery Act has no 
application in a case where the mortgagor pur- 
chases the property at a revenue sale benami 
in another person’s name, and the revenue sale 
need not be set aside by a mortgagee suing on a 
mortgage. Nukalapati kam! Reddi v. Yavilla 
Yenkatesam, (1914) M.W.N. 916. 

SADASIVA Iyer and NAPIER, JJ. 

(46-a) Mortgage of right to recover maWcana 
from the inferior proprietor-' Remedies of 
mortgagee. 

In this case the property mortgaged by a 
superior proprietor was merely a right to recover 
a certain sum of money called Malikana from 
the inferior proprietor. The money was charg- 
ed on the village in the latter’s possession and 
there was a personal covenant to pay the princi- 
pal and interest. 

Held, no suit would lie for possession of such 
right and the mortgagee’s remedy would lie in 
a suit for money or in a suit for sale of the 
superior proprietary rights and there was no 
means of ejecting the inferior proprietor for non- 
payment of the malikana. Ramgulam y. 
Balaprasad. 10 N.L.R. 185. 

MITTBA, OPFa. A.J.C. 

Reference r—G N.L.R, 20, F, 

(47) Admission made in a deed—^Admissibility 
in evidence — Auction’purchaser, proof of const- 
deration-^FUa of want of legal necessity, not 
generally to be raised by the auction-purchaser 
-^Title complete — Adverse possession against all 
the members of the joint Hindu family with the 
mortgagor-— Attesting witness^ not seeing the 
etecutant sign^Furiher opportunity to produce 
0 vidence, Fakshi Ram v. LlllaOhar, 11 A.L. 
J* 871 = 35 A. 368=21 Ind* Oas. 619. See 
Final Part, 1913, Col. 900. 

(48) Mortgage suit— Equity of redemptiont 
purchaser of— Instrument, alteration of—Ins^- 
tion of clause^ for compound interest — Material 
alteration — Burden of proof — Appellate Qourt, 
potm of, at the final decision of appeal Aohhu- 
ianand Bhattacharjl v. Ram Nath Bhatta- 
charji, 18 O.L.J. 354 =21 Ind. Cas. 79. Sdd 
Final Part, 1913„Ool. 912. 

(49) Mortgage or sale — Transfer of Property 
Act, S, 68 (t)^Evidence Act, S. 92^Deed of 


Mortgage— fjontmued), 

1.— General— (Oon/inwed). • 

sale with condition of re-purchase, if mortgage 
—Extraneous circumstances ij and when may 
be referred to to determine nature of deed — Mort- 
gage transaction -Limitation Act, 1908, Art* 
134 — Perpetuity, rule against, whether applica-^ 
blei Shazadi Bibi and Abdul Ganur y . Sheikh 
JamaJ, 17 O.W.N. 1063 = 18 0 L.J. 228=21 
Ind. Cas. 90. See Final Part, 1913, toh 916. 

(60) Prior mortgage- -Suit on mortgage-Puisne 
mortgagee not a party— Puisne mortgagee not 
bound to accept the amount ofnnortgage money 
as declared by decree— Suit by puisne mortgagee 
— Purchase by himself with permissipn dfTKe 
Court — Puisne mortgagee entitled to all rights 
of mortgagor— His mortgage not extinguished — 
Transfer of Property Act, S. 101. Shankar 
Yenkatesh Karguppi y. Sadashiy Mahadji 
Kulkarni, 16 Bom. L.R. 617 = 21 Ind. Cas. 39 
= 38 B. 24. See Pinal Part, 1913, Col. 917, 

(61) Suit by prior . mortgagee-puisne mort- 
gagee not made party— Mortgaged property 
brought to sale— Unsuccessful btd .by puisne 
mortgagee — Puisne mortgagee not disclosing his 
mortgage when bidding — Whether estopped from 
suing on his puisne mortgage, Fulmal y. Mt. 
Papabai, 9 N.L.R- 160=21 Ind. Cas. ^8. 
Seo Final Part, 1913, Gol, 920. 

(52) Suit on mortgage — Defendant combining 
in himself two fold character— Bolder of equity 
of redemption and prior encumbrancer — Defence 
that mortgage in suit is ftetitieus, whether 
available to him, Shlb Naralp Mondel y. Bal- 
kunthanath Nath Santra, 20 Ind: Gas. 864 = 
19C.L.J. 200. See Pinal Part, 1913, Ool. 922. 

(53) Mortgage by Hindu wido0)—Reverioners 
bound by mortgage even though only a portion 
of the mortgage-money was for legal necessity, 

Q&ya, Din Upadya y. Triloki Nath Singh, i6 

0.0.283 = 22 Ind. Cas, 261. See FinaV^d»rt, 
191.3, Col. 922. 

(64) Mortgage — Undertaking by mortgagor to 
pay money advanced on,, a later security along 
with money due on an earlier security — Consoli- 
dation of mortgages— Collateral transaction 
entered into simultaneously with the mortgage, 
security of — Clog on redemption — Discretion of 
Court to reduce interest. Gaya Dip Singh y. 
Harkaran Singh, 16 O.G. 267 = 22 Ind. Oas* 
132. See Pinal Part, 1913. Ool. 928. 

(55) Mortgage by two co-parceners— With the 
knowledge and consent of all- Subsequent parti- 
tion— Shares of both co-sharers alWHedi^^ 
— Mortgagee's right and liability of the mort- 
gaged property not affected, Sundar Lai y. 
BrlJLal, 11 A.L. J. 916=35 A, 643=21 Ind* 
Gas. 734. 9ee Final I913i Col, 928. 

(56) Possession adver^ to*mortgagor whether 
affects rights of mortgagee. Sheikh Nazar al 
Y. Hiraman, 9 N.L.R. 191=22 Ind. Gas. 94 
See Final Part. 1913, Ool. 924. 

(57) Possession as , mortgagee — Agreement 
between the mortgagor and the mortgagee that 
possession shouHd be of full owner after a certain 
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Mortgage^ipontmued). ^ , 

— ^U^Oenaral-^iContinued) , 

date — Binding between the parties. Uiman 
Khan y. Ilagalla DaBaona, (1912) M.W.N. 
995=12 M.L.T. 330 = 23 360=37 M. 

645=16 Ind. Cas. 69i. See Final Part, 1912, 
^ol. 849. 

• 

(58) Mortgage decree— Bight of mortgagee to 
exeodte decree after adjudioation of jadg:^ent> 
debtor. See ACT III OP 1907 (PROVIi. iNSOIi- 
>VENCY). No. 17, 7 S.L.R. 184. ** 

(69) Suit by mortgagee of share of co-paroe- 
ner in a joint Hindu family — Other members 
ci, family not necessary parties — Partition can- 
not be deihanded in same suit. See ACT III OF 
1909 (PRESIDENCY TOWNS INSOLVENCY), 
No. 4, 21 Ind. Cas. 689. 

(60) Mortgage — Provision for payment of 
debt by enjoyment of usufruct and by delivery 
of grain — Instalments— Default — Interest there- 
after — Money value of usufruct at the time of 
mortgage. Sle ACT IX o'P 1883 (C.P, TENAN- 
CY), No. 2. 10 N.L.R, 21. 

(6 1) Mortgaged land included in patta land — 

Liability for land revenue — Liability as between 
mortgagor and mortgagee. See ACT II OF 
1864 (Madras Revenue Recovery), No. 2, 
16 M.L.T, 226. » > 

(62) Adverse possession of equity of redemp- 
tion —Limitation. See ADVERSE POSSESSION, 
No.'lO, 17 0.0, 294. 

(63) Plaintiff not suing on mortgage for a 
long time — presufhption as to passing of con-, 
sideration or as to payment of interest. See 

AMENDMENT, No. 4, 12 A.L.J. 635. 

• 

(64) Appeal against order absolute — Memo-^ 
randum filed with 8 annas Court fee instead of* 
ad valorem — Extension of time by Court to pay 
defi^jlt^ Court fee— Payment of deficit within 
time — Limitation — Appeal whether filed in 
time. See APPEAL (GENERAL), No. 3, 21 Ind. 
Gas. 866. 

(66) Assignment by mortgagee — Communi- 
cation of the fact of assignment to debtor — No 
suit to set aside assignment — Payments to 
assignee— Validity. See ASSIGNMENT, No. 1, 
16 M.L.T. ,931. 

(66) Sale in execution subject to mortgage 
lien— Mortgagee suing on mortgage — Defence 
that mortgage was fraudulent— Limitation. See 
OIV, Plv\>. CODE (1882), No. 32, 16 Bom.L.R. 

(87) Mortgage executed in favour of harta 
lor benefit of family — Suit by karta alone — 
Parties — Limitation. See CiV. PRO. CODE 
(1908), No. 403, 22 Jjud. Cas. 670. 

(68) Mortgage decree •erroneously giving per- 

sonal remedy— Duty of executing Court. See 
OlV. PRO. CODE (1908),.»No. 71, (1914) M.W. 
N. 152. ^ 

(69) Mortgage suit— Summons for final dis- 
epol a — Praotioe — Prooedure, See CIV. PRO. 
Code (1908). No. 253, 16 Bom. L.R. 39. 


Aiorigage^^(Contimed), 

— 1.— General— (Confint^d) . 

(70) Mortgage decree— Direction that unreal- 
ized balance of deoree should be recovered from 
mortgagor personally— Applioatiou to execute 
if may be made after 12 years. See CiV. PRO. 
Code (1908), No. 94, 18 O.W.N. 492. 

(71) Preliminary deoree — Interest — Discre- 
tion of Court to reduce interest. Bee ClV. 
PRO. CODE (1908), No. 407, 12 A.L.J. 283. 

(72) Mortgage deoree — Foreclosure — Fore- 
closed property included in earlier mortage 
of •other properties— Application for exclusion 
of foreclosed property from sale under pgor 
mortgage decree — Appeal — Ss. 62, 56, 81, 
Transfer of Property Act. See ClV. PRO. CODE 
(1908), No. 6, 41 C. 418. 

(73) Mortgage decree against two defendants 
— Private sale of mortgaged properties by one 
defendant — Adjustment in part — Validity — 
Balance due on mortgage — Prayer for personal 
decree — Personal decrtJo when can be passed 
against the defendant who was not party to, the 
sale. See CiV. PRO. CODE (1908), No. 415, 
16 M.L.T. 235. 

(74) Decree-holder’s right to apply for order 
absolute barred under Art. 178 of the old Limi- 
tation Act— Right not revived by 0. XXXIV, 
r. 5, Civ, Pro. Code. Sec ClV. PRO. CODE 
(1908), No. 4^2, (1914) M.W.N. 261. 

(75) Suit for simple money-decree based on 
mortgage— Subsequent suit for sale on that 
mortgage— Averment in the former suit that 
right under the mortgage given up — Extin- 
guishment of mortgage — Admission of liability 
on the mortgage contained in the previous 
written statement — Acknowledgment— Liabili- 
ty of mortgagor — Right to interest. See ClV. 
PRO. CODE (1908), No. 250, 12 A.L.J, 374. 

(76) Suit on mortgage — Person asserting 
title paramount or opposed to that of mortgag- 
or— \Vhether can be impleaded as a party. See 
CiV. Pro. CODE (1908), No. 404, 22 lud. Gas. 
976, 

(77) Suit on subsequent mortgage bond — 
Prior mortgagee made party— Prayer for ac- 
count as to amount due to prior mortgagee — 
Absence of prior mortgagee £!x parte decree — 
Effect— Res judicata. See CiV. PRO. CODE 
(1908), No. 22, 18 G.W.N. 1013. 

(78) Deoree for sale of mortgaged property 
and personal decree against other property — 
Oonstruotion of decree. See CiV. FfeO. CODE 
(1908), No. 416, 17 0.0. 163. 

(79) Mortgage deoree for principal and costs 
— Splitting up of decree — Appropriation of pay- 
ments — Sale of mortgaged property — Limita- 
tion. See OlV. Pro. CODE (1903), No. 411, 
12 A.i.J. 646. 

(60) Estate under Court of Wards — Mortgage 
decree against person of proprietor — Not in 
a&ordanoe with S. 89, Transfer of Property 
Act — Effect — Propriety cannoffbe questioned in 
execution. See OlV. PRO. CODE (1908)» 
No. 92, 27.M.L.J. 25. 

I 
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M ortgage — ( Continued ) , 

1 . — General-^ ( Con/tm^ed ) , 

(81) Mortgage debt— Attachment —Mode of. 
See Civ. Pro, Code (1908), No. 330, 27 M.L. 
J. 239. 

(82) Mortgage decree — Coats of suit become 
part of mortgage debt. See ClV. PRO. CODE 
(1908), No. 408, 24 Ind. Oaa. 63. 

(83) Dispossession by auction- purchaser — 
Application by disposseessd mortgagee for res- 
toration of possession disallowed — Appeal. See 
Clf : Pro. Code (1908), No. 89. 24 Ind. Caa. 
93. 

^ (84) Decree for sale of mortgaged property— 

Costs awarded to judgment-debtor— Set-off — 
OrosS'Claims under same decree in mortgage 
suit. See CIV. PRO. CODE U908). No. 322. 24 
Ind. Cas. 376. 

(85) Practice — Procedure — Suit upon mort- 
gage by a Durman Buddhist — Failure to join 
his wife as party— Decree whether affects her 
share. See CiV. Pro. Oodb (1908), No. 405. 
7 L.B.R. 135. 

(86) Payment of debt by mortgagor to one of 
several co-mortgagees — Whether valid discharge. 
See Contract act, No. 38, 23 Ind. Caa. 8. 

(87) Mortgagor cannot set up against his 
mortgagee the title of a third person. This 
rule applies where mortgagor is a trustee but 
not where mortgage is void. See CUSTOM 
(General), No. i, 20 C.L.J. 183. 

(88) Purchaser under a mortgage decree wh6> 
ther representative of mortgagor. See ESTOP- 
PEL, No. 3, 12 A.L.J. 123. 

(89) Mortgagee’s right to deny mortgagor’s 
title — Eenami transaction. See ESTOPPEL, 
No. 5, 22 Ind. Cas. 655. 

(90) Reversioner accepting mortgage of land 
sold by a widow when not estopped from claim- 
ing it. See Estoppel, No. 4, 32P.W.R. 1914. 

(91) Sale or mortgage — Extrinsic evidence to 
show real nature of transaction— Sale clothed 
as mortgage — Right of pre-emption. See EVI- 
DENCE ACT, No. 63, 21 Ind. Gas. 69. 

(92) Consideration — Recital in mortgage-deed 
— Admissibility in evidence against transferee 
of mortgagor — Finding based on such recital — 
Second appeal. See EVIDENCE ACT, No. 12, 
21 Ind. Gas. 841. 

(93) Neither original mortgage nor copy pro- 
duced — Marginal witness illiterate — Admissi- 
bility of bii evidence. See EVIDENCE ACT, 
No. 37, 12 A.L.J. 239. 

(94) Mortgage-deed — Two attestors — One of 
them a marksman — Other attestor dead — Proof 
of dooument. See Evidence Act, No. 41, 12 
A.L.J. 1114J 

(96) Mortgage — Decree upon— Exeoutidh sale 
— J udgment-debtor’a representatives — Omission 
to bring them on record — Decree- holder aware 
of judgmenfc-debtor’s death— Sale a nullity— 
Application to sei aside sale — Limitation. See 
Execution op Decree, No. 6, 26 M.L.J. 
967. 


M ortgage -r ^Continued ) . 

i.— 'General— (ConfintMd).*^ 

(96) Mortgage decree— Sale of mortgaged pro- 
perty — Reversal of decree— Sale whether can be 
set aside— Fund representing mortgaged pro- 
perty— Appropriate remedy. See EXECUTION 
BALE, No. 5. 20 C.L.J. 469. r 0 ^ 

(97J Joint family— Suit on mortgage — Al^nag- 
ing member not party to suit — All members of 
joint family are necessary parties. See HINDU 
Law (ALIENATION), No. 4, 21 Ind. Cas. 712. < 

(98) When incompletion ^f mortgage is 
immaterial — Right of assignee of a mortgagee. 
See Hindu LAW (alienation), No. 

P.L.R. 1914. 

(99) Joint Hindu family— Mortgage by one 
member— No estoppel against bis sens — Suit 
for sale on the mortgage— Only the heirs of the 
mortgagor made parties — Non-joinder — Effect, 
See Hindu Law (Joint Family), No. 5, 12, 
A.L.J. 794. 

* 

(100) Sale by widow of mortgage-deed forming 
husband’s estate — Validity — Suit by transferee 
of mortgagee rights against transferor and 
mortgagor — Widow’s competence to transfer— 
Right of mortgagor to question payment of sale 
consideration. See HINDU LAW (WlDoV), 
No. 1, 21 Ind. (^s. 8. 

(101) Transaction whether mortgage or sale 
—Test, See HINDU Law (Widow), No. 19, 
(1914) M.W.N. 735. 

(102) Mortgage decree againstf’ dai-patnidar 
^by landlord — Execution of mortgage decree— 
Bale of dar-patni mabal subject to encumbrance 
of rent decree — Execution of rent decree against 
other property of dar-patnida» if allowable. 
See LanloRD AND TENANT, No. 18. 23 Ind. 
Cas. 393. 

(103) Joint liability for rent of two plots com- 
prised in a holding— Landlord distribution the 
tent on each plot separately — Effect — Right of 
tenant to pay arrears of rent on one of such 
holdings — Rent decree passed in respect of 
holding on which no arrear is due — Effect on 
rights of mortgagee in possession— S. 85, C.P. 
Tenancy Act (1898). See LANDLORD AND 
Tenant, No. 29, 10 N.L.R. 129. 

(104) Mortgage — Surplus sale proceeds — Suit 
to recover — Suit for money charged on immove* 
able property— Limitatio^h. See LIMITATION 
ACT (1877), No. 15, 15 M.L.T, 62. 

(106) Decree nisi for sale — Application for 
order absolute for sale — Limitatioi{^Ciy>lb«lilpD. 
Code (1908) would not revive a right already 
barred before its passing. See LIMITATION 
ACT (1877). No. 29, 16 Bom. L.R 396. 

(106) Sale'in execatioU'^-Applioatioo to set 
aside sale of plots not speoifted in the mortgage- 
deed — Limitation. See LIMITATION ACT 
(1908), No. 147. 17 O.p. 94. 

(107) Admission of reteipt of consideration in 
mortgage-deed — Admissibility against pur- 
chase of mortgaged property. See LIMITATION 
ACT (1908), Nt). 9, 12 A.L.J. 941. 


t 
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Mortgage -(Continued), * 

— ^1.— Qeneml— (Continued), 

(108) Suit for sale against mortgagor and 
person in adverse possession — Maintainability 
—Limitation. See LIMITATION ACT (1908). 
No. 1513, 12 A,L.J. 982. 

% (109) Mortgaged property — Condition — More 

property to be considered subject to mortage 
after partition of mortgagor’s share— Sucii con- 
dition whether operative. See PardANASHIN 
, Ladies, No, 2, 27 M L.J. 13, .* 

(110) Suits upon mortgage — Receiver when 
may be appointed — Compromise decree for sale 
of the mortgaged properties whether can be 
TolDwed.jj?y personal decree for balance of decree 
amounr.. Soo RECEIVER, No. 7, (1914) M. 
W.N. 771. 

(111) Sale of mortgaged property under Putni 
Regulation— Surplus sale-proceeds in deposit 
with Collector — Landlord and mortgagee — 
Priority — Mortgage security transformed into 
judgment-d(^t — Purchaser in execution of rent 
decree if can avoid— Mortgage security how 
long subsists. See REG. VIII OP 1819 
(PUTNI), No. 11, 20 C.L.J. 1. 

(112) Res judicata — Mortgage suit— Prior de- 
cree for redemption against prior mortgagee 
and for possession against mortgagors — Subse- 
quent suit for possession aldne — Bar of rfuit. 
See Res Judicata, No. 3. 12 P R. 1914. 

(J.13) Suit on prior mortgage— Subsequent 
suit on puisne mortgage— Want of legal neces- 
sity for thS puisne mortgage not set up in the 
first suit — Dispute between co-defendants— Plea 
of want of legal necessity — Res judicata. Bee 
Res Judicata, No. lO, 12 A. L.J 603. 

(115) Deed of sale with power to re-purchase 
within certain time — Sale or mortgage — Con- 
struction. See Sale, No. 1, 21 Ind. Cas. 19. 

Mortgage or sale — Burden of proof — 
Usufruotuary mortgage after simple mortgage 
— No mutation of name. See SALE, No. 8, 22 
Ind. Cas. 806. 

» 

(116) Mortgage of land in Sonthal Parganas 
not completely settled — Suit on mortgage in 
Civil Court at Bhagalpur if lies. See SONTHAL 
PARGANAS, No, 1, 18 C.W.N. 994. 

(117) Mortgagee having two charges — Pur- 
chase under the firsts mortgage — Rights under 
the second mortgage whether* can be enforced — 
Partition in mortgagee’s family — Different 
members becoming entitled to the two mort- 

— E/ltinguishment of charge. See TRANS- 
FER OP PROPERTY ACT, No 86, 16 Bom.L.R. 
26. 

(118) Mortgage impugned as invalid is valid 
until rescinded— Mprtgagee’s right to redeem 
such a documents See TRANSFER OF PRO- 
PERTY ACT, No. 62, 22 Ind. Cas. 907. 

(119) Mortgage of joipt Hindu family proper- 
ty by one of family mpmbers not void but void- 
able — Remedy of mortgjagee— Suit to recover 
mortgage-debt from mortgagor personally — 
Limitation — Ezeoution of d^ed admitted— 


Ml ortgage^( Continued ) . 

1— General— (ConeZM^d). 

Burden of proving undue infiuenco and failure 
of consideration. See TRANSFER OF PROPER- 
TY ACT, No. 66, 21 Ind Cas. 58 P. 

(l?0i Mortgagee in pqpsession — Right to 
recover expenses incurred in suits for arrears of 
rent Act of management. See TRANSFER OF 
Property act, No. 69, 17 0.0. 47. 

(121) Meaning of ‘ Tanaka.’ SeeTRANSPER 
OP Property act, No. 46. (1914) M.W.N. 

270. ^ 

« 

(122) Document whether creates a mortg>igo 
ora charge — Construction. See TRANSFER# OF^ 
Property act, No. 53, 12 A. L.J. 290. 

(123) Mortgage suit— Defendant setting up 
permanent tenure created before mortgage— 
Decree that defeudajit was subsequent encum- 
brancer and could redeem — Defendant if estop- 
ped from setting up tenancy kefore mortgage — 
Benaniidar defendant in mortgage suit — 
Estoppel against benamidar whether binds 
beneficiary. See TRANSFER OF PROPERTY 
Act. No. 93, 23 Ind. Cas. 762. 

(124) Distinction between charge and mort- 
gage. See Transfer of Property Act, 
No. 85. 23 Ind. Cas. 867. 

(125) Mortgage of rights and interests of a 
grove- hold^ in a grove Registration. Bee 
Transfer op Property Act, No. 56, 23 
Ind. Cas. 963. 

(126) Applicability of obligations under 8. 68. 
Transfer of Property Act. to charge-holder — 
Mortgagor’s heir whether liable for waste— 
Applicability of S. 68 to mortgagor’s representa- 
tives or assignees. See TRANSFER OP PRO- 
PERTY ACT, No. 67, 27 M.L.J. 494, 

(127) Mortgagee in possession whether bound 
to pay Government revenue. See TRANSFER 
OP Property Act, No. 71, 16 M.L.T. 317. 

(128) Document named Diggu Bhogiam — 
Rents and profits to go in liquidation of princi- 
pal and interest — Nature and effect of the 
document. See TRANSFER OP PROPERTY 
ACT, No. 47, 16 M.L.T. 444. 

(129) Attestors not seeing executant sign cr 
touch the pen of the scribe — Signature of 
attestors after acknowledgment of execution 
by executant — Effect — Document not valid as 
mortgage whether creates a^ charge- Mortgage 
— Charge — Difference between. Se5 TRANSFER 
OP PROPERTY ACT, No. 59, 10 N.L.R, 81. 

(130) Mortgage attested by one witness — 
Signature of scribe as a writer and not as 
witness — Validity of mortgage. ^ See TRANS- 
FER OP Property Act, No. 56! 24 ind, Cas. 
375? 

(131) Grant of cash nankar by mortgagee for 
mortgagor’s maintenance whether amounts to 
grant of under-proprietary right. See UNDBR- 
PBOPRIETARY BIGHTS, No. 22 Ind. Gas. 
125. 

I 
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MQrtgmge-^(Oontinvsd)* 

2.— #y CondBlonal Sale. 

(1) Mwtgage^Onerous provisions as to inter^ 
est — Conditional sale clause^Three years 
fixed for fedemption— Proceedings to enforce 
the clause under Reg, XVII of 1806 — 
PaAlure to proceed against all heirs of 
mortgagors — JVo reference to S, 1 of the 
Regulation-- Failure to mention amount due 
within the year of grace — Invalidity of 
proceedings -'Grant of interest - Discretion 
of Court. 

A 1863, X, a oollateral of the plaintive, 
mortgaged the suit lauds with possession to the 
de^ndants. The latter obtained possession of 
* the entire lands at onoe. The mortgage deed 
contained very onerous stipulations as to inter- 
est and also a conditional sale clause to the 
effoot that, if the mortgage money was not 
repaid within three years, the land should be 
regarded as sold tjp the defendants. In 1887, 
the plaintiffs sued for redemption and the Court 
of hrst instance passed ^decree for redemption, 
but on appeal by the defendants, the lower 
appellate Court found that the conditional sale 
clause had taken effect under valid notice pro- 
ceedings taken by the mortgagees in 1887 and 
dismissed plaintiffs’ suit. 

Held^ by the Chief Court, on second appeal 
that the notice proceedings were invalid, be- 
cause (1) no attempt was made^to proceed 
against all the heirs of the mortgagor (a), (ii) 
because the said proceedings made no reference 
to S. 7 of Reg. XVII of 1806 (6), and (iii) also 
because the amount to bo paid by the mort- 
gagor within the year of grace was not specified 
(c). 

Held, also, that the lower appellate Court 
was wrong in allowing the defendants to raise 
the question in appeal inasmuch as they in 
explicit terms surrendered, in the lower Court, 
any plea of absolute title by virtue of the oondi- 
tioiihl sale clause. 

Eeld^ also, that, there being no independent 
covenant for interest, the defendants could not 
demand interest for more than three years (d). 

Held also that, under the circumstances of 
the present case, ‘post diem interest should not 
be awarded, the award of such interest being 
entirely discretionary with the Court (c). 
Bulanda and Nawab v. Fateh Din, 57 P.R. 
19U=«256 P.L.R. 19U. 

Kensington, c j., and Bbadon, j. 

References (a) 61 P.R. 1892, R. (b) 24 P. 
R. 1896 ; 21^P.R. 1903 and 28 P.R, 1908, R. 
(c) 84 P.R 1882, R, (d) 92 P.R. 1908, R. (e) 73 
P.R. 1892 ; 95 P.R. 1902, R, 

v2) Mortgage — Conditional sale— Alteration 
in terms — Reg, No. XVII of 1806, 8s. 1 
and 8— defective notice. ^ 

Held that, when the terms of a conditional 
mortgage-deed ace altered by mutual consent, 
there is an innovation of contract and tha% 
oon^u^ntly the origi^nal sale clause cannot be 
enforced. , A notice under S. 8 of Reg. XVII^ 
of 1808 IS also Idefeotive when it does not state 

\ 


M ortgage-^fOontmued ) . 

2.-- By Conditional Sale"-(Oonfini^d).* 

correctly the amount due on the mortgage-deed. 
Bishen Singh y. Inder Singh, 91.P..W.R. 1914 
= 189 P.L.R. 19^4 = 24 Ind. Cas. 684. 
Kensington, c.j, 

JS) Mortgage by conditional yale—Foreclo-^ 
sure — Post diem interest — Interpretation 
o) document — Mortgage lien — Decree for 
foreclosure against auction^purchasera of 
mortgaged preperty — Execution-sales^ whe^ 
ther Court gives warranty of title in. 

In a foreclosure suit based upon a mortgage 
by conditional sale, containing the s^ulaAiofi' 
to the effect that, if the principal with interest 
at the stipulated rate was not paid by the date 
on which the period of the mortgage expired, 
the mortgage was to be foreclosed in lieu of the 
sum so due ou that particular date, the mort- 
gagee claimed interest for the period subsequent 
to the date on which the term of the mortgage 
expired. * *• 

Held, that on the true construction of the 
document, the mortgagor was liable to pay post 
diem interest so claimed (a). 

A certain lien was legally enforceable ^as 
against a certain property. The property was 
attseched in execiHion of a decree, but the Court 
ordered only half of the lien to be notified, and 
the auction-purchaser bought it subject to this 
half of the lien. Subsequently a suit Was 
brought for the enforcement of tbe« whole lien 
on the property thus purchased ; 

Held, that the auction-purchaser could not 
avail himself of the Court’s notificatiou as to 
only half of the lieu over the property purchas- 
ed by him, for the Court in execution -sales 
gives no warranty of title. Rahaa Behari Lai 
Y. Bachohu Singh, 23 Ind. Gas. 671. 

Lindsay, j.c., and Kanhaiya 

A,J.C. 

References : — (a) 19 A. 39 = 23 I. A. 138 = 10. 
W.N. 62 ; 23 M. 534, ^ 

(4) Deed — Construction — Simultaneous 
execution of sale and re-sale— Mortgage by 
conditional sale. 

On the 7th November 1892, defendants sold 
their land to the plaintiffs’ father forRs. 800. 
The plaintiffs’ father executed the same day a 
deed agreeing to re-oonvey the lands to the 
defendants if Rs. 300 were repaid in five*years. 
From 1895 onwards the defendants reaiainq^ ' 
possession of the land as tenants of the plaim 
and paid Rs. 18 as rent every year. It was 
found that the price Rs. 300 was inadequate. 
The plaintifis^sued in 1910 to recover possession 
of the laud. ^ The defendafits contended that 
the transaction of 1892 amou*nted to mortgage 
and claimed redemption. The first Court 
allowed the defendants* contention and gave 
them a redemption deor^ ; but the lower ap- 
pellate Court awarded plaintiffs* claim holding 
that the transaction of 1692 was a sale. The 
defendants havipg appealed : 
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Mortgmge^(Goniinued)* i 

S.— *By Conditional BdAtr^{Gontinued). 

Held, reversing the decree of the lower Court, 
the real intent^ion of the parties was to eSeot a 
mortgage by conditional sale by the contem- 
poraneous execution of the twb documents of 
I sale and re-sale. Madhavarao Keshvrao v. 
nahebrao Gadpatrao, 16 Bom. L.R, 769 
B. 119. 

BEAiifAN and Hayward, jj. 

(6) Deed, construction o/’-^Safe — Mortgage — 
Simultaneous documents of sale and re-sale, 
and a lease, ^ 

plaintiff sold his house to the defendant 
for Rs. 399 on the 30th March 1900 ; and on 
the same day he passed another document to 
» the defendant, taking the house on hire at 
Rs. 2-4-0 per month. The defendant passed 
a document to the plaintiff on the same day, 
agreeing that, if the plaintiff paid Rs. 399 
within three years and if the rent was regular- 
ly paid, he (defendant) would re-sell the house 
to the plaintid. The deed also provided that, 
if the house was destroyed by hre within three 
years, the deiendaot was entitled to recover the 
amount of Rs. 399 and the rent which might 
be due, from the person or the property of the 
plaintifi. In 1912, the plaintiff suedto.redeem : 

Held, that the throe documents read to- 
gether amounted to a mortgage of the house, 
that is to say, a transfer of the property with 
the 'right of redemption within a fixed period, 
and an agreement to pay rent in lieu of reason- 
able interest. Nagindas Jekisondaa y. Mana- 
bhoi Duilabhram, 16 Bom. L R. 774. 

SCOTT, c.j. and Hayward, j. 

(6) Mortgage by conditional sale-— Sale- deed 
and a deed to reconvey — Transfer of Pro- 
perty Act, S, 58 — Evidence to prove — 
Surrounding circumstances. 

‘W* .» 

To find out whether a transaction is a mort- 
gage by conditional sale and to see whether 
the ostensible sale referred to in S. 58 of the 
Transfer of Property Ac^'when taken with the 
agreement for reconveyance was intended to 
operate as mortgage by conditional sale, it is 
well-settled that the surrounding circumstances 
have to be looked to. The Privy Council in 
10 G. 30 do not mean that evidence is to be 
admitted to contradict the terms of the docu- 
ments in which the parties ba>;b embodied tbeir 
intentio/is, namely, the deed of sale and the 
agreement to reconvey. That is what is laid 
d««^in 27 149 also. 

Where a mortgage of the suit properties 
was executed and the mortgagor paid no 
interest and the mortgagee bought^ the neoes- 
sary Court fee to ^le a suit to realise his 
security, and thel-eon, the saledeed of the 
mortgaged property was executed to the mort- 
gagee and an agreement ^o reoonvey was given 
to the mortgagor if the amount was paid within 
a certain period, held, tnat the transaction did 
not amount to a mortgage by conditional sale 
bat it amounted only to an absolute sale with an 

66 
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2.— By ConditloDal Sale^(Conc2^ded). 

agreement to reconvey. Swaminadha Iyer y. 
Appasami Iyer, (1914}M.W.N. 90G=::27 M.L. 
J. 686. 

Wallis, c.j. and seshagiri Iyer, j, 

(7) Mortgage — Interest — No provision for post 

diem interest — Bight to post diem interest- 
interest Act — A%plicability, Balvant Singh 
y. Gayan Singh, 35 A, 534=»31 Ind. Gas. 253 
= 11 A.L.J. 829. See Final Part, 1913, Col. 
936. ^ 

(8) Mortgage by conditional sale ripening into 
a complete sale— Whether right to pre-empt 
exists. Bee Pre-EMPTION, No. 11, 12 A.L*.J. 
611. 

(9) Foreclosure suit compromised — Right of 
pre-emption — Proof of custom. See PRE-EMP- 
TION, No. 25, 24 Ind. Cas. 271. 

J — 3 —Contribution. 

Transfer of Froperf^ Act, S, 82 — Contri- 
bution — Principle upon which it should bB 
assessed — Code of Civil Procedure, 0. 21, 
r. 89 — Sale set aside — Fees paid — Whether 
subject of contribution. 

Where several properties belonging to differ- 
ent persons are liable under the same mortgage 
and the owner of one of the properties discharges 
the mortgage, the owners of the other proper- 
ties, liable under the mortgage, are bound to 
contribute tbeir quota of the mortgage debt* 
Where the properties at the time of the mort- 
gage belonged to one person, but were later on 
transferred to different persons, and one of them 
discharged the mortgage and a suit for contri- 
bution was brought, held that, in order to deter- 
mine the proportionate liability of each, the 
Court has to ascertain (1) the value of their 
respective properties at the time of the mort- 
gage and not necessarily the price which was 
paid for eaoh of the properties by its present 
owners ; (2) the rateable liability of each of the 
properties for the total amount of the mortgage 
debt ; (Sj the amount each party has coniribut- 
ed to the payment of the decretal amount, 
disregarding the purchase money ; the Court 
has also (4) to apportion the liability between 
different properties by debiting each property 
with its own share of the liability (a). 

Held, further that, where some of the mort- 
gaged properties are sold by auction-sale and 
owner of the properties sold gets the sale set 
aside under 0.21, r. 89, Civ. Pro. Code, he 
cannot claim contribution uixder S #82, Trans- 
fer of Property Act with respect to the 6 per 
cent, of the purohase-money paid to the pur- 
chaser OF the auction fees paid by him. Bhag- 
wan Singh y. Mahammad Mazhar All Khan, 
19 A.L.J. 394 = 36 A. 272 = 23 Ind^Oas. 339. 
IJICHARDS, C.J. and BANERJI, j. 

Eeference : — (a) 19 A. 646, R, 

-J — 4.— Equitable. 

(1) Equitable mortgage — Transfer of— Whs* 
ther requires registration — Transfer of 
Property Act— Registration Act, 

) 
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^ ortgage-^(Cfiniinued). 

^.--^Eqaitairle — (Concluded ) . 

A transfer of a mortgage by deposit of title- 
deeds does not require registration (a), 

A transfer o( mortgage is a transfer of the 
mortgage debt with its attendant seourities 
rather than a sale of immoveable property (b). 

For a transfer of the mortgage by the mort- 
gagee. registration is required neither under 
the Transfer of Property Act (c) nor under the 
Registration Act. H .0. Dwarka Doss Govar- 
4ai^a Doss V. 0 C. Danakoti Aromal, 15 M.Ii. 
T. 198-23 Ind. Cas. 129. * 

WALLtS, J. 

References : — (a) 3 B. 312, D.; 11 Beng. L.R. 
405, R. (b & c) 18 M. 454, F.; 24 M. 469. jD.; 
26 B. 305, R. 

(2) ' Mortgage bp deposit of title-deeds— Such 
a mortgage entered into before the extension 
of the Transfer of Property Act to Burma — 
Assignment of suc\mortgage. 

Under S. 2, ol. (e) of the Transfer of Pro- 
perty Act, the equitable mortgage made prior 
to the Ist January 1905 can be assigned in the 
districts by deposit after that date. The equit- 
able mortgage having been valid originally, 
the parties would be entitled by oral agree- 
meat to make the mortgage into one bearing 
compound interest by an oral agreement sub- 
sequent to let January 1905. Ko Kyo v. A.K. 
Garpen Ghetty, 7 Bur.L.T.140 = 24 Ind. Cas. 
700. 

Ormond and Parlett, jj. 

(3) Deposit of title-deeds— Property situate 
outside Bombay — Proof of intention — Essentials 
of equitable mortgagee. See TRANSFER OP 
Property act, No. 54, iGBom. L.R. 35. 

S.—Foreclosure. 

(1) Foreclosure condition to follow on non- 
payment of two years' interest, whether 
can take effect —Interest, post diem, recover- 
able for six years only prior to suit. 

Where the foreclosure of a mortgage was 
covenanted to follow on failure of payment of 
two years’ interest, on the mortgage-money. 

Held, that there could be no foreclosure 
either under Regulation XVII of 1806 or under 
Ol. 7 of S. 8 and 8. 12 of the “ Rules for the 
Administration of Civil justice in the Punjab,” 
eto. 

Where i^iteresfc is not made a charge upon 
the mortgaged property, the mortgagee cannot 
recover more than six years’ interest. Bulakl 
Mai Y. DonlChand, Ii6 P.L.R. 1914 = 22 Ind. 
Cas. 837-95 P.W.R. 1914=94 P.R. 1914. 
KENSINGTON. C J., and SHAH DiN, J. 

(2) Mortgage by conditional sale — Foreclosure 
^Transfer by mortgagee after foreclosure — 
Rights of transferee — Limitation Act, 
(1908), 8ch, I, Art, iSi— Applicability of% 

Where a prior < mortgagee by conditional sale 
having foreclosed his mortgage, transferred the 
rights, title and interest thus acquired, to a 


M origage^A,-(Continued), 

8.-— ForeoloBiiPe — (Continued), 

third person and, a subsequent mortgagee of the 
same property brought a suit 4 ot sale on bis 
own mortgage impleading the transferee. 

ffeld, that a mortgagee when he foreclosea,^ 
h>s mortgage acquires all the rij^iits of the ori-^ 
ginal mortgagor and becomes the owner ^of the 
property ; and any transfer made by* him sub- 
sequent to the foreclosure proceedings conveys 
to the transferee not the mortgagee’s interest&r 
but proprietary interests in the property. Con- 
sequently, the transferees oan*not hold the prior 
mortgage by conditional sale as a shield agaiqst 
the claim of a subsequent mortgagees 

Beld, further, that Art. 134 of the Limita- 
tion Act has no application to the suit by* ^ 
subsequent mortgagee for sale on his mortgage. 
Munna Lai y. Munun Lai, 12 A.L.J. 457 = 

36 A. 327 = 23 Ind. Cas. 559. 

PIGGOTT and RaFIQ, JJ. 

f 

(3) Suit for foreclosure— Subsequent mort- 
gagee added as defendant on his own appli- 
cation and 'With plaintiffs consent after ex- 
piry of limitation for the suit— Effect — Suit 
whether barred as against him — Discharge 
or removal of such party from suit, ^ 

^Tbe .suit was* on a mortgage of 1893. The 
plaint was presented on 5-8-1910, so that it was 
only just within time. L who held a subseqment 
mortgage over the property dated 13-7^910 
was not impleaded in the suit at Ks institution, 
but applied himself to be made a defendant in 
July 1911. PlaintiS said that he had no objec- 
tion and L was added as a defendant. L how- 
ever pleaded that, as he wg/S joined as a 
00 -defendant after the limitation for filing the 
suit as against him had expired, plaintiff was 
not entitled to have any foreclosure decree « 
passed as against him. e 

Held that the suit was barred as against L 

(a). 

Held also that plai^tifl was entitled, under 
the circumstances, t o ask that the order making 
L a party, to which he agreed under a mis- 
apprehension raised and encouraged by L, 
should be cancelled and that L’s name should 
be removed from the list of defarjdanta (5). 
Narayan y. Mahadeo, 10 N.L.R. 173. 
HAi:iDlPAX„.A.J.C. • 

References : - (a) 35 A. 44 ; 36 C. 519, F. (6) 

33 C. 425; 9 N.L.R. 38, R, 

(4) Foreclosure suit — Total amount clWmd 
exceeding the principal secured by the mortgage 
— Valuation for purposes of jurisdiction— Erro- 
neous valuation— S. 11, Suits Valuation Act — 
Applicabilitif— Change of tforum consequent on 
under -valuation— Effect^ Nana Y. Mulchand. 9 
N.L.R. 161 = 21 Ind. Gas. 918. See Final Part, 
1913, Ool. 938. 

t 

(5) Mortgage of propairty within the limits of 
Calcutta Municipality — Effect of foreclosing the 
mortgage. See ACT III OF 1899 (CALCUTTA 
Municipal),* No, i, 19 O.W.N. 87. 
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Mortgage— (Continued^ 

. — ^8.— Poreciftiure— (OoncZudfid) . 

(6) Sait foe foreolosure — DefendantB* plea 
that they are jnembers of agricultaral tribe — 
Beferenoe to Collector — Collector’s finding that 
defendants not members of agricultural tribe — 

I ^ase returned, to Civil Court — Power of that 
Court, flee U.P. ACT, 11 OF 1903 (BUNDjfili- 
KHAiTD LAND ALIENATION), No. 1, 12 ^..L.J. 
503. 

^ (7) Mortgage of chattels — Foreclosure whether 

applies — Remedies of pledgee of moveable pro- 
perty — Mort-gagee of intangible property 
whether entitled to foreclose. See CUSTOM 
No. 1, 20 C.L.J. 183. 

(8) Foreclosure-Sale of portion of mortgaged 
property to defendants — Subsequent purchase 
of the remainder by mortgagee — Suit to recover 
balance of mortgage money by sale of property 
in hands of deferuhints — Right of defendants 
to redeem the whole mortgage. See MOllT- 

* GAGE (Red:^,mption), 1:^0. 17, 16 Bom. L.R. 
645. 

(9) Decree nisi — Foreclosure and sale - Sale 
of the mortgaged property under a money decree 
against mortgagor — Purchase by mortgagee — 
Foreclosure suit by morigageo— Mortgagee fail- 
ing to apply for decree absolute — Assignee of 
mortgagor suing for redemption — Suit allo\Ved. 
See Mortgage (Redemption), No. 18, 16 
Bom. L.R. 687. 

t 

(10) Defects in notice — Misdescription of 
mortgaged pIroperty—Effeot of non-payment of 
mortgage money; See REGULATION XVII OF 
1806 (Bencial Land Redemption an6 
FORECLOSURE), No. 5, 43 P.L.R. 1914. 

6. — Redemption. 

(1) Practice - Suit for redemption of a specific 
mortgage— Defendant admitted a mortgage 
Imt denied the mortgage set up— Plaintiff 
to prove a subsisting title to possession as 
alleged. 

Where the plaintiff a41egcs that he is entitled 
to possession oy reason of the deiormination of 
a mortgage, it is for him to prove that he had 
at the commencement of the suit a subsisting 
title to the possession of the property and he 
must mention in his plaint facts to show that 
Buoh title exists. He is not entitled to succeed 
merely becauRo the '^defenda^t failed to prove 
the case he sot up. Ram Lai Y. Sri Thakurji 
Kishoi^i Ramanji Maharaj, 12 A.L J. 102-22 
Cas. S74, 

Knox, j. 

Deferences ;-9 A.W-N. 187, F. ; 27 B. 271 ; 
Unreported S.A. No. 734 of 1912, D, 

(2) Appeal, Second — Practice^— Finding of 
fact, when can be questioned in second appeal 
— Person inheriting part of mortgage pro- 
perty cannot redeeyi more than his share 
against will of mortgagee also acquiring 
part of the $ame> , 

A finding of fact is binding upon a second 
Appellate Court, unless it oaa«be shown thait 


Mortgage— (Continued), 

6.— Redeinption— (ConZintAsd). 

in coming to the finding the first Appellate 

Court committed some error of law. 

> 

A person interested in part only of mortgaged 
property may insist upon redeeming the whole 
of it, but where the mortgagee has acquired 
part of the mortgaged property, a person 
inheriting a part only cannot rederm more 
than his own share against the will of the 
mortgagee {a}, Raj Bahadur Singh Y. Mahabir 
Prasad, 21 Ind. Cas. 251. 

• Lindsay, .j.c. 

Reference : — (a) 10 O.C. 81, F. 

.) 

(3) Extinguishment of right of redemption by 
act of parties — Mortgage by way of condi- 
tional sale — Transfer of Property Act, 8. 60. 

A executed in 1884, a mortgage by way of 
conditional sale in favour of B. 

The mortgage provided that, after the expiry 
of five years from the fixate of its execution, the 
property mortgaged should be deemed to have 
been absolutely sold to the mortgagee. 

In 1898, the” mortgagee applied to the 
Revenue Court for bis name to be recorded as 
absolute owner as the mortgage-money had not 
been paid within five years. The mortgagor 
ooDsented to the mortgagee being recorded as 
absolute ov^^ner : 

Held, that the right of redemption was extin- 
guished by the act of parties. Ibrahim v. 
MuDshi, 21 Ind. Gas. 87. 

Banbrjee, .1. 

(4) Title— Mortgage^decree — Mortgage of hold- 
ing— Purchase in execution of mortgagee 
decree — Landlord obtaining rent decree 
against tenant — Purchase by landlord in 
execution of rent decree— Priority of title— 
Purchaser in execution of mortgage- deer ee^ 
if should he alloived to redeem rent decree. 

The plaintifi purchased tho land in dispute at 
a sale held in execution of a decree on a mort- 
gage executed in his favour by the father of 
the defendants Nos. 4 to 6. Subsequent to the 
mortgage-decree but before the sale in execu- 
tion, the landlords, the defendants Nos. 2 and 
3, obtained a decree for rent against the tooants 
(defendants Nos. 4 to 6) and purchased the 
holding at the sale held in execution of that 
rent-decree, and settled the land with the 
defendant No. 1. The plaintiff sued for posses- 
sion of the land. ^ 

Held, that the entire holding, including the 
interest of the plaintiff as purchaser, passed by 
the rent-deoree sale, that he was not entitled 
to use his mortgage as a shield against the 
purchaser under the rent sale,, and that he 
ought not to be allowed to claim redemption of 
the'^^ieot decree on the basis of his ri^ts ad 
mortgagee. Kapil Rai y. Sheo Baran Rai, 21 
^nd. Gas. 126. 

OHATTERJEA and WA^iMSLEY. JJ. 

References: — 13 Ind. Cas. 785-38 C. 923 « 16 
C.W.N. 269, D. 

» 
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6.— ^ed6mplioii*-(Con^tnt«e(2) . 

(6) Limitation-- Bedempiion suit— Transfer 
of Property AcU 8, 9'2— Final decree for 
redemption — Civ» Pro, Code (1908), 
O, XXXIV, rr. 7, Q— Application for final 
decree— Period of limitation — Three years 
from date of amendment, 

A final decree for redemption was passed und- 
er 8. 92 of the Transfer of Property Act. The 
date fixed for payment of the money as finally 
am^ded in appeal was 20th October 1909. In 
No^mber 1911, the plaintiff made an appli- 
cation under 0. XXXIV, r. 8, for the passing 
of p final decree. 

Held^ that the application was not time- 
barred. 

There is no period of limitation provided for 
the passing of a final decree in a suit for re- 
demption, the parsing of such a decree being 
the duty of the Court. 

An application for execution of a decree filed 
within three years from the date of its amend- 
ment is within time, ^ 

Per Sadasiva lyer^ J, — Obiter dictum. 

No application for a final decree can be made 
under O. XXXI V, rr. 7 and 8 of the Code, in a 
case where a final decree for redemption was 
passed under S. 92 of the Transfer/)! Property 
Act. Doki Krodalo Potpo v. Lingarapl Yidya 
Bashane, 22 Ind. Cas. 283. 

SADASIVA Iyer and SPENCER, J,i. 

(6) Sale in execution— Sale jor arrears of 
rent — Suit for redemption — Burden of 
proof —Nature of evidence — General evi- 
dence quite sufficient. 

Where in a redemption suit a plaintiff relies 
as his title on a sale for arrears of rent, the 
burden of proving the validity of the sale lies 
on the plaintiff, but it is not necessary, in 
order to discharge that burden, that he should 
do so in a particular way by meeting each of 
the specific objections to the sale which his 
opponent alleges* .It is sufficient if he offers 
general evidence as to sale, and of the subse- 
quent conduct of parties, corroborative of it. 
Rasa Ooanden y. Sinoappayyan, 22 Ind. Cas. 
17. 

AYLING and OLDFIELD, JJ. 

References 27 M. 94 (95) = 13 M.L.J. 479, 

B, 

• 

(7) Different mortgages to same person of same 
properties —Redemption of all and not one^ 
allowable— Court Fees Act— Redemption 
suits — Subject matter — Right to redeem— 
Tarwad ^transactions — Karnavan and 
senior anandravans — Joint executio\ of 
document — Tarwad, assent of— Generally 
presumed. 

If there are different mortgages in favour off 
one and the Bam||pergoD. in respect of the same 
property , the .mortgagor cannot seek to redeem 
one of them without redeeming the others (a) . 


Mortgage^ConUnmd). 

6.— Redemption— (Cmimued ) . 

In suits for redemption and in appeals from 
those suits, the subject-matter in- dispute, for 
the purposes of ,Art. 1 of the First Sohedule of 
the Court Fees Act, is the existenoe of the 
right to redeem and any quesyon as to the^^ 
aniount payable as a condition of redemption 
is merely incidental to that right (5), • 

When a document is executed by the harna- 
van and two selhior anandravans^ that by itself c 
is usually taken as a sufficient evidence of the 
assent of the family to the transaction effected 
by the document (c). Meloth Kannan Kair 
Kodath Kammaran Nair, (1914) MiW.NT 231 
= 22 Ind. Cas. 609. 

Ayling and Spencer, jj. 

References :—(a) 21 M.L.J. 562. ib) 20 M.L. 
J. 2, F, (c) 5 M, 20, R. 

(8) Limitation Act (1908), Art. 120 — Contract 

Actt S. 16— Redemption anil — interest— 
Limitation to six years not warranted by 
law — Agreement to pay interest— Not to be 
interfered with by Courts— Unless undue 
influence pleaded and proved or pleaded and 
presumed, t 

I^ a redemptic^n suit based upon a mortgage- 
deed, which provided that there could be no 
redemption until all principal and interest had 
been paid, the defendant mortgagee is entitled 
to interest up to the date of rodempticn, and 
his claim for interest as dofendafit cannot be 
limited to the period beyond which he could not 
have been given interest in case he had come 
forward as plaintiff. 

•> 

In a suit upon a contract expressly pro- 
viding for the payment of interest, the Court 
! m^^y interfere with the contract and reduce 
I interest only if the exercise of undue infUieirce 
i is both pleaded and positively proved, or if it 
is pleaded and the circumstances are such that, 
under S- 16, Contract Act, undue influence 
should be presumed. Joti Pershad y. Hakim 
All, 73 P.L.R. 1914 = 41 P.W.R. 1914 = 22 
Ind. Cas. 628. 

Johnstone and Ghevis, jj. 

(9) Contract— Mortgage fixing 66^ years for 
redemption — Fraud o^ duress— Hard and 
unconscionable bargain — Redemption 
before the expiry of the term fixed. ^ 

Where there is no allegation oW^rau d or 
duress, the mere fact that a mortgage 
fixes a period of 30 years for the mortgagor to 
redeem the mortgaged property does not make 
the oontraot bard and unoonsoionable, and the 
mortgagor oahnot bring a svit for redemption 
before the expiry of the peridd fixed therefor. 
Dalthamman Singh y. Amardeo Singh, 13 A. 
L.J. 492 = 23 Ind. Cas. ^26. 

RAPIQ J. ^ 

References 10 A.L, J. 157 ; Unreported S. 
A. No. 936 of 1911, decided on 11th April 1911r 
F,\ 1 A, L.J. 133, Not F. 
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Mortgage'^iOontintied). 

—6. —-Redemption --{Gontinued) , 

(10) Civ. Pro. Code (1908), S. 11 — 
Withdrawal of suit, with permission to file 
fresh suit-^ Fresh suit instituted -•Plea of 
res judieata—IVans/er of Property AcU 
8. 95 — Mortgage, redemption of, by one 
of original morjtgagor's representatives 
Charge on shares of other representatives 
of original mortgagor for proportionate 
expenses^ 

Where a plaintiff obtains permission to 
withdraw his previous suit and to die a fresh 
one, the defendant cannot raise the plea of 
res jiMcat'', in the subsequent suit died by the 
the plaintiff. 

• A person redeeming a prior mortgage as one 
of the representatives of the original mortgagor 
is under S. 95 of the Transfer of Property 
Act, entitled to a charge on the shares of the 

^ other representatives of the mortgagor in the 

* property for tl:^ proportionate expenses incurred 
in redeeming the mortgage and obtaining 
possession. . That charge includes, in the case 
of a usufructuary mortgage, a right to retain 
possession over the others* shares till payment. 

Ir oases where a oo>mortgagor redeems a 
usufructuary mortgage and obtains possession, 
it is undesirable to place the other mortgagers 
in a worse position than they would have 
occupied f had the mortgage not been redeemed, 
by allowing the former a decree for sale. 
Musammat Xaniola y. Kedar Nath, 22 Ind. 
Gas. 918. 

KANHAItA LAIi, A.J.C. 

(11) Burden of proof — Redemption suit— Sub- 
sisting mortgage — Onus on plaintiff. 

In a suit for redemption, it is for the plaint- 
* iff to prove that he has a subsisting title and 
right ^j>o redeem. Where a suit was brought 
for redemption of a mortgage found to be in 
oxistenoe almost 60 yearn before the institution 
of the suit, and the defendant pleaded limita- 
tion, held, that it wa^not for him to prove 
that the mortgage was really anterior in date 
to the year in which it was found to be in 
existence. Frank Hay y. Rafiuddin, 12 A.L.J* 
769. 

RAPIQ and PIGGOTT, JJ. 

References 18 A. *^03 ; 3 N.W.P.H.O.R. 33; 
37 B. 271, R. 

(12) Redemption— Fixing long period— Pro- 

^nsion hampering redemption — Enforcible 

or not. 

It is impossible to say what should or should 
not be regarded as an improper restraint or 
fetter on the right oil redemption. The decision 
In each case must depeqd upon its own oiroum- 
fitanoes. 

A Court of Equity will,not permit any device 
or oontrivanoe designed , or calculated to prevent 
or impede redemption. Y^here a mortgage was 
made for forty years and a provision was insert- 
ed in the deed ^ing a partioular^day on which 


Mortgage— (Continued ) . 

— 6.— Redemptlon-^CCotKinued), 

it was to be redeemed failing which the mort- 
gage was to bo renewed for another term of forty 
years, held that the provision wa^ designed to 
make redemption very di£5oult, if not impos- 
sible, and should not be enforoed. Sarbdawan 
Singh Y. Bijai Singh, 12 A.LJ. 927=^36 A. 
551 = 24 Ind. Gas. 706. 

Ohamibr and RapiQ, JJ. 

References (1894) A.W.N. 143; 10 Ind. 
Gas. 243, R. 

(13) Right to redeem before expiry of term 
fixed for redemption. 

The mortgagor cannot be allowed to redeem 
the mortgage before the expiry of the term 
mentioned in the mortgage deed unless there 
is a contract to the contrary in favour of the 
mortgagor (n). 

The observations in -Rose Ammal v. Regu-^ 
rathna Ammal (h) whioh oannot be reoonoiled 
with the Privy Council Ruling in Bakhtawar 
Begum v. Husain Khanum (a) must be held to 
be overruled. Bir Mahomed Rowther y, 
Nagoop Rowthep, 16 M.L.T. 163 = 27 M.L.J. 
483. 

Sadasiva IYER and NAPIER, JJ. 

References^}— (a) 36 A. 95 (P.C.) F. (b) 23 M, 
33, R. 

(14) Civ. Pro. Code, 1908, 8. 11. Expl. IV— 
Res judicata — Irrelevant point put in issue 
in former suit — Mortgage— Redemption — 
Defendant sub-mortgagee and purchaser of 
equity of redemption — Suit by mortgagee 
agamst defendant for redemption — Defend- 
ant incompetent to claim redemption of 
plaintiff's mortgage in suit. 

A mortgaged a certain house to W, and W 
subsequently mortgaged it to R. W sued R for 
redemption of the house. B pleaded that he 
was not sub-mortgagee, but really an assignee 
of W’s mortgage rights, and that V had also 
sold the equity of redemption to him. The 
question whether the alleged sale of the equity 
of redemption was genuine or not was put into 
issue and decided in favour of R. W was, 
however^ granted a decree for redemption on 
the ground that there was only a sub-mortgage 
between the parties and the sub-mortgage had 
not been extinguished by the sale of the equity 
of redemption, and the sub-mortgfgee R was 
granted compensoation for improvements. 

R subsequently sued W for redemption of the 
mortgage on the basis of the sale of the equity 
of redemption in his favour ; , 

H&9d, (1) that the genuineness or otherwise of 
the sale in favour of R was not res judicata 
between the parties ; 

(2) that it was not open to a defendant 
to a suit brought by W to claim redemption of 
W’s mortgage, and hence B was not debarred 

I 
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^,—^ede^p\lon^(Continued) , 

by Bxpl. IV of 8. 11 of the Civ Pro. Code. 
Dewan Chand v. Hari Chand, 213 P.L.B 1914 
= 135 P.W.R* 1914 = 24 lod. Cas. 636*102 P. 
B. 1914. 

RATTIQAN and SHADI LALL, JJ. 

Beferences A.L.J. 278* A.W.N. (1905) 
107 ; 19 Ind. Cas. 291*17 C.W.N. 605 = 13 M. 
L.T. 437 = 11A.L.J. 389= (1913) M.W.N. 470 
*17 O.L.J. 488=16 Bom. L R. 489*35 A. 227 
«2^M.L.J. 131*40 I. A. 74 (P.C.). R. 

(15) Mortgage — CondHioyi of fifty yecfi'S^ 
whether inequitable in absence of fraud or 

• undue influence — Interest at Rs. 1-4 Tper 
cent, per mensem on part only of mortgage 
moyiey, whether inequitable or onerous. 

In the absence of fraud or undue influence, a 
condition in the mortgage>deed that the mort- 
gagor should have^no right to redeem until the 
expiry of 6f(.y years is not inequitable and 
will not be set aside, espi^cialiy when it is found 
that the mortgagor went into the transaction 
with his eyes open and so far from having 
suffered from it had found it extremely 
profitable. 

The condition as to interest to be charged at 
the rate of Ks. 1*4 per cent, per mensem on part 
only of the principal mortgage money is not 
inequitable or very onerous. Sundar Singh v. 
Hukam Singh, 219 P.L.R. 1914*24 Ind. Cas. 
926. 

SHAH Din and SCOTT-SMITH, JJ. 

(16) Absence of stipulation restraining 
redemption before a certain period, effect of 
— Redemption, postpofiement of, for a 
specified period as expressed in the deed— 
Principal and interest at a specified rate 
paid out of profits— Contract, essence of. 

In oases where there is no stipulation res- 
training redemption before a oertain period, 
but only a period is fixed for payment, or 
within which the mortgage money is likely to 
be satisfied from the usufruct, the term fixed 
for payment can only be regarded as a protec- 
tion for the debtor till the contrary intention is 
shown. In the absence of such an intention 
the mortgagor may redeem at any time before 
or at the end of the term (a). 

In eaohease the important thing is to point 
out whether it was the intention of the parties 
as expressed in the deed to postpone redemp- 
tion till the mortgagee had enjoyed the usu- 
fruct for the full period named. Such term 
may not form an essence of the contract, where 
the mortgagee is only to take interest at a 
specified rate from the profits of the mortgaged 
property and to credit the rest towards the 
principal money (b), Oopal Singh v. Karan 
8ing{i, 17 O.C. 218. t 

PANDIT KANHAIYA LAIi, A.J.C. 

References : — (a) 17 M.L.J. 177 ; 10 A. 602/ 
23 M. 33, R, (&||3d M. 33 ; 39 C. 828, R. 

(17) Foreehaure-^Sale of a portion of the pT0^> 
peri% to defendantS'^Suhsequent purohaee 


M ortgage^ifContinued} , 
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— 6.— Redemption-— (Confinued). 

of the remainder by mortgagee— Suit to re- 
corder balance of mortgage mopey by sale of 
property in the hands of defendants— Bight 
of defendants to redeem the whole mortgage. 

The plaintiff took a mortgage cl a honse-sitip 
an& a field. Subsequently, the mortgagor sold 
the htuse-site to the defendants. Aftoj; this, the 
plaintiff by arrangement with the mortgager 
purported to acquire the field and set ofi the 
price j>ro tanto against the mortgage-debt- He 
next sued the defendants to recover the oalanoe 
of the mortgage-debt by sale of the house site. 
The defendants claimed to redeem t]||^ original 
mortgage and to take over the field upon such 
redemption. The lower Courts having found 
that the sale to the plaintiff was for a fair value 
and free from collusion or fraud, passed a fore- 
closure decree. On appeal by the defendants : 

Held, varying the decree, that inasmuch as 
the sale to the plaintiff was subs^uent to the 
acquisition of the house by the defendants and 
without their privity or consent, the latter were 
not deprived of their right of redemption which 
had been in existence since they purchased the 
house-site. Mahmadalli Kamruddin r. Abdul- 
ali Karimbhai. 16 Bom. L.R. 645. * 

• Scott, c. j.«, and Beaman, j. 

(18) Decree nisi — Foreclosure and sale— Sale 
of the mortgaged property under a money 
decree against mortgagor — Purchase by 
mortgagee— Foreclosure suit by mortgagee 
— Mortgagee failing to apply for decree 
* absolute— Assignee of mortgagor suing for 
redemption— Suit allowed — Civ, Pro, Code 
(1908), Ss. 11, 47. 

Certain lands were mortgaged in 1890 with 
defendant No. 1. The mortgagor assigned his 
equity of redemption to the plaintiff in 1902. 
In the same year, a money decree was obtained 
against the mortgager, in execution of which 
bis right, title and interest in the mortgaged 
property was sold, and purchased by defendant 
No. 1 in 1906. In the meanwile in 1905, the 
defendant No. 1 sued to recover the mortgage 
money by sale of the mortgaged property ; to 
this suit the assignee of the mortgagor waa 
made a party. The suit ended in % decree on 
the 25th September 1905, which directed that 
the mortgagor or his assignee was allowed six 
months’ time to fiay the money due under the 
mortgage, and in defauft the defendant No. 1 
was to reoover the amount deoreed iff sale by 
applying for decree absolute. He never appMl 
for a decree absolute but rested content on the 
purchase at the Court sale in 1906. In 1911, 
the assignee sued to redeem the mortgage. The 
lower Courts^dismissed the/suit on the grounds 
that it was barred by Ss^ 11 nnd 47 of the Civ. 
Pro. Code, and that the ^mortgage in question 
had long since ceased to exist. The plaintiff 
having appealed : * 

Held, (l)that 8. 47 pf tbeOiv. Pro. Code was 
no bar to the suit; for the mortgagor in a suit for 
sale under a morf^age, who is given six months' 
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6.— Redemption— (Con^inweci) . * 

time to pay the decretal debt is not in the posi- 
tion of a decree-holder who has a decree to 
execute, but his right of payment within six 
months is a right which he ha:! in mitigation 
of his liabilities under the decree. 

« ■ * 

(2) That the suiU was also not barred 9y 
S. 11 (e£ the Oode, for the plaintiff did npt go 
behind the* decree and contend that the mort- 
gage-debt hxed by the Court in fjbe former suit 
was less at that time than it was found to be 
by the Court. ^ 

^In a foreclosure suit, if the mortgagee does 
, not a^Tply f«r a decree absolute, he does not get 
rid of the relationsbip of mortgagor and mort- 
gagee. A mortgagor or his representative can, 

» therefore, hie a fresh suit for redemption. 

A dismissal for want of prosecution of a 
mortgagor’s action for redemption is no bar to 
.a fresh suit for redemption. A fortiori, his 
failure to pay |be amount «o£ the decretal debt 
within the six months allowed to him cannot, so 
long as the relationship of mortgagor and mort- 
gagee subsists, prevent him from filing a fresh 
suit for redemption. Rama Tulsa Hahar y. 
Bhf^chand Motiram, 16 Bom. L.B. 687 = 39 
B.ll. 

Scott, c.j., and beamaS, j. 

(19) Equity of redemption — Transfer of equity 
^Passing of Rajinama by mortgagor for 
mortgaged lands — Kabulayat by mortgagee 
to pay Oovtrninent assesment for the lands^ 

W 

The plaintiff mortgaged certain lands to the 
defendant in 1876. He passed in 1879 rajinama 
relinquishing dil his occupancy rights in the 
said lands in favour of the defendant, who, at 
the same time, gave the complimentary kabu- 
layat agreeing to pay Government assessment 
in Tbspect of the lands. The plaintiff having 
sued to redeem the mortgage : 

Held, dismissing the suit, that the rajinama 
and the kabulayat effectually extinguished the 
plaintiff’s equity of redemption. Yenkaji 
Narayan Kuikarni y. Gopal Ramachandra 
Deihpande, 16 Bom. L.R. 718 = 39 B. 55. 

BEAMi»^N and HAYWARD, JJ. 

(20) Subsequent deefi of mortgage creating a 
personal covenant not to redeem prior mort- 
gag^ before the satisfaction of the subsequent 
mortgage^ effect of. 

Where the executant of a deed of mortgage 
executes a subsequent deed, by which he creates 
a personal covenant not to redeem the prior 
mortgage until he has satisfied the amount 
due on the subsequent deed, heud, that the 
covenant can be erfforq^d against him person- 
ally, but noc against a subsequent transferee 
of the mortgaged property. Ramadhin Misva 
y. Sitla Bakah Singh, ^17 O.C. 303. 

Stuart, j.c. * 

References 9 B. 233 ; 11 O.C. 248, D. 


M ortgage-^lContinued ) , 

6.—Redemption— -(CoMfinwed). ^ 

(21) Covenantin the mortgage- deed, effect of — 
Courts power to allow redemption irrespec^ 
tive of oppressive and unreasonable terms 
in the mortgage deed. 

As a general rule a mortgagor cannot compel 
the mortgagee to accept payment of the mort- 
gage money before the date fixed for redemp- 
tion, where there is a covenant in the mortgage- 
deed that redemption shall not take place 
before that date. But a mortgagor cannot be 
precluded by any covenant from redeeirffng 
altcfgether, and where the effect of a covenant 
is to postpone redemption for an unduly lopg 
period without any corresponding advantage to 
the mortgagor, or there are oircumstances 
indicating that tht3 covenant postponing re- 
demption is unreasonable and oppressive and 
intended to fetter the right to redeem, a Court 
may allow redemption irroKpeotive of that term 
as it may think fit. Durga l^ingh y. Nawab 
Mirza Muhammad Rana Husain, 17 O.C. 313. 
PANDIT KANHAYA Lal, J.C. 

( 22 ) Suit to redeem-^Thirty years — Period of 
limitation — Mortgage— Sale— Burden of 
proof. 

Where A mortgaged a certain oil-well in 1875 
and in 1879 took a further sum on the same 
security, and in 1908 an action was brought to 
redeem, the transaction of 1879 being in dispute 
as to whether it was a further mortgage or sale 
out and out : 

Held, that it was proved to bo a sale and that 
the suit was further barred by limitation as not 
being brought within thirty years from the date, 
when the right to redeem accrued. Nga Lu 
Gale V. Nga Po Than, 24 Ind. Gas. 310 <P.C.). 
Loud Moui/pon, Lord Parker op 
Waddington, Sir John Edge and 
Mr. ameer ALl. 

(23) Morfgfogfe—Res judicata —Limifafion Act 
(1908), Art. 95 — Usufructuary mortgage- Widow 
of the mortgagor compromising suit for redemp- 
tion — Compromise decree fraudulent and collu- 
sive — Subsequent suit for redemption by the 
mortgagor's reversioner maintainable — Need for 
suit for cancellation of a decree on the ground 
of fraud, Muhammad Falyaz All Khan y. 
Bhikambar Das, il A.L.J. 574=^21 Ind. Cas. 
605. See Final Part, 1913, Col. 943. 

(24) Redemption of first mortgage by sub- 
mortgagee of second mortgage — Scone of 8. 74, 
Transfer of Property Act. Yenkatinat ayana- 
sami Reddi v. Kanni Ammal, 14 M.L.T. 390 
= (1913) M.W.N. 903 = 21 Ind. Cas. 560. See 
Final Part, 1913, Col. 946. 

(25) Mortgage-- Payments due annually under 
mortqage transaction — Liability to pay at the 
time* of redemption— Claim for payments that 
fell due more than six years previous to suit — 
Limitation— No bar. Parasararoa Pattar y. 
^fenkataohaiam Pattar, 25 M.L.J. 561 
(1914) M.W.N. 198=21 InA.*Ca8. 701. See 
Final Part, 1913, Col. 948. 
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M ortgage-^iContinuid)* 

6.— JRedemp/bion—iContinu^^) . 

(26) Catise of action'^Redeniption-^Part ot 
mortgaged property — Integrity of mortgage 
broken-^ Several tacking bonds — Deposit (under 
<8. 83, Transfer of Property Aoi) of money 
ignored by mortgagee — Estoopel — Conditional 
decree for redemption-^Validity of, Narasind^a 
Singh V. Achhaibap Singh, 11 A.L.J. 1004 
36 A. 36~22 lad. Cas. 539. See Final Part, 
1913, Col. 948. 

(j{7) Res judicata— Prior mortgagee dispos- 
sessied by subsequent mortgagee — Decree ohigtin- 
ed for posseasion-^ Suit by subsequent mortgagee 
foi^ redemption-- Claim for mesne profits not 
raised in first suit, Mohan Lai Bhukul y. 
Kesho Ram Shukui, 11 A.L.J. 937 ===22 lad. 
Cas. 70. See Final Part, 1913, Col. 949. 

(28) Suit for redemption— Decree for redemp- 
tion on payment of principal money — Appeal 
denying plainlijfs' right of redemption and 
claiming amount due* on a deed of iuriher 
charge, Court-fee payable on, Lachhman Singh 
y. Bahadur Singh, 16 0.0. 854 » 22 Ind. Cas. 
642. See Final Part, 1913, Ool. 949. 

(29) Malabar tarioad — Possession, suit for, 
by a member — Subsistence of mortgages on 
property — Whether plaintiff should first sue to 
set aside mortgages— Right of junior members of 
Hindu family— Redemption of mortgage, suit for 
—Valuation — Jurisdiction, Mandoth Yeetll 
Chappan v. Puthanpurayil Rano, 15 Ind. 
Gas. 687 = 13 M.L.T. 118 = 37 M. 420. See 
Final Part, 1912, Col. 882» 

(30) Redemption suit— Oral sale— Consider 
tion —Adverse possession — Prescriptive title — 
Sale or exchange— Registered document — in- 
dispensability. Ariyaputhira Padayachi y. 
MathukumaraBamy Padayachi, (1912) M.W. 
N. 864 = 23 M.L.J. 339 = 15 Ind. Cas. 343 = 12 
M.L.T. 426 = 37 M. 423. See Final Part, 1912, 
Ool. 877. 

(31) Mortgagor’s right to redeem before expiry 
of term. See Act II OF 1864 (Madras 
Revenue Recovery), No. 2, 16 M.L.T. 
226. 

(32) Suit for redemption — Plaintiff’s failure 
to prove mortgage — Plaintiff’s possession 
through mortgagees proved* -Deoree in plaintiff’s 
favour — Issue remitted by High Court — New 
oase. Bee ADVERSE POSSESSION, No. 13, 12 
A.LJ. 1233. 

(83) Suit for redemption of mortgage by 
conditional sale — Limitation — Running of time 
from end of term or from time of payment 
where there is t)ption to pay before end of term 
--"Accrual of right to recover possession. Bee 
Limitation “ACT (i877), No. 26, 18 C. W. N. 
686 . . 

(34) Suit for redemption — Statement in the 
plaint that co- mortgagors bad a right to redeexp 
-—Admission of co-mortgagor’s right — Acknow- 
ledgment. Bee Limitation Act (1877).No.4, 
I2A,L.L 674. 


M origage^iOontinued ) . 

6.— Redemption— (OoneftMfed). 

(35) Entries in settlement record not signed 
by mortgagee— Whether amount to an acknow- 
ledgment. Bee Limitation act (1908). No. 64, 
77 P.W.R. 1914. 

(36) Integrity of mortgage brojcen — Redempr i 
tiin suit — Suit against some of the mortgagees 
—Maintainability. See Rbs JUDICATA, 1*3. 11, 
12 A.L.J. 619. 

(37) Redemption after date fixed in mortgage-,, 
deed — Mortgage impugned as invalid is valid 
until rescinded. See Transfer OF ProtERTY 
ACT. No. 62, 22 Ind. Cas. 907. 

(36) Money decree obtained by enort^agee 
against Plindu father — Sale of property — Pur- 
chase by mortgagee — Right of sons to redeem — ^ 
Estoppel of mortgagor— Possession of mort- * 
gagee— Waiver of claim. See TRANSFER OP 
Property Act, No. 84 , 12 A.L J. 856. 

(39) Mortgagee in possession of agricultural 
land — Construction of well by mortgagee with- 
out mortgagor’s consent— Mortgagor whether 
bound to pay the cost of oonstruotipg the well 
on redemption. See TRANSFER OF PROPERTY 
ACT, No. 63, 10 N.L.R. 166. 

(40) Redemption of mortgage without pay- 
ment of deeds of further charge — Applioabflity 
of 6s. 60, 62, T..’ansfer of Property Act, See 
Transfer of Property act, No. ei-C, 17 
O.C. 388. 

— 7.— Subrogation. 

(1) Right to subrogation when drises — Per» 
^ons entitled to claim subrogation — Tesl—Ss. 68 
tol2, Contract Act Karupan Ambalagaran y. 
Muhammad Sakuth Levval, 14 M.L.T. 478 = 
(1914) M.W.N. 131 = 26 M.L.J'. 74 = 22 Ind. 
Cas, 253. See Final Part, 1913, Col. 967. 

(2) Subrogation — Vendee discharging mort- 
gage — Title of vendee defeated — Intention to kpep 
alive mortgage, Subaramnia Filial v. P&lani- 
appa Hudali, 14 M.L.T. 685 = 21 Ind. Cas. 978 
= 26 M.L.J, 94. See Final Part, 1913, Ool. 
957. 

— 8.— Usttfruotuary . 

(1) Usufructuary mortgage— Net profits to be 
taken in lieu of interest — Years in which 
there was no profit— Mortgagee bound to 
pay land revenue— Ljjpbility to pay enhan- 
ced revenue^ -Intention of parties— Mort- 
gagor taking possession— Effect— Personal 
covenant— Operation of. 

Where, in a deed of usufruotuary^mortgage, 
the net profits were agreed to be taken as equi- 
valent to the annual interest, the mortgagees 
were bound to pay the land revenue whether 
there was prcffit or loss, an^ they cannot ask 
credit for payment of land reorenue in the years 
in which there was no profit. 

In Buoh oases it is unnecessary to enquire 
whether the land remained fallow through 
mortgagee’s negligenoe ok not. 

Where the parties to a mortgage transao- 
tion contemplajied the usual enhancements 
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— ^7.— UaufgBctaary— (Oon^inwd). 

which take place at periodical resettlements, 
the questiqn as to whether the mortgagor or 
the mortgagee is bound to pay the enhanced 
revenue depends in each case uj^on the intention 
of the parties. 

m 4 

Where a mortgage is partly usufruottfory 
and* partly simple, and the mortgagor! took 
|>osBeBsion of the land, held, that their conduct 
amounted to an acquiescence «in the mortga- 
gee’s abandonment of the possession of the land 
and the persopal covenant to pay at once 
became operative though not so expressly pro- 
*vidad in the document, and the mortgagee is 
entitled ?o interest. Hari y. Shridhar, 10 N. 
L.R. 9 = 23 Ind. Caa. 131. 

MITTRA, OPFG. A.J.C. 

References 2 M.I.A. 487. F.\ 22 A. 621; 27 
A. 313; 31 A. 325. 22. 

(2) Usufructuary mortgage of share of co-par- 
cener i% joint famifly property^ Right of 
mortgagee to joint possession with other co- 
parceners — Form of decree — 8s, 2, 44, Tr. 
P, Act — 0. XXI, r. 35, Civ, Pro, Code. 

Per Oldfield, J , — A usufructuary mortgagee 
of*the share of a co-parcener in joint family 
property is not entitled to a dfgcree for joint^pos- 
session. He is entitled to a decree declaring 
his right to possession of the mortgagor’s share 
and his right to institute a partition suit to 
recover it (a). 

a * 

Per Napier, J. (contra), — As usufructuary 
mortgagee,. bis only right is to possession for 
the purpose of working out the amount due 
from the mortgagor. Not being in possession, 
he is bound \o ask for possession and cannot 
confine himself to a suit for a declaration. If 
the mortgagor had owned the whole interest, 
the mortgagee would have got a decree for 
possession of the whole property. But as the 
mortgage only passes the mortgagor’s unascer- 
tained share, the mortgagee can only have a 
decree for common possession. Kota Bala- 
bhadra Patro v. Ketra Doss, 16 M.L.T. 229. 
OLDFIELD and NAPIER, JJ. 

Reference'. — (a) 3 G. 198, R, 

(3) Prhctice — Foreclosure clause — Suit for 
sale^Defences raise^ as in a suit for foreclosure 
— Defendant not prejudiced— Foreclosure de- 
cree, Manohar Singh y. Lachman Singh. 11 
A.L.J? 793 = 21 Ind. Gas. 457 See Final Part, 
1913. Ool.^ei. 

(4) Mortgagee with possession — Intermediate 

landholder — Tenant’s right to pay him. See 
ACT V OF 1884 (MADRAS LOCAL BOARDS), 
No. 2, (1914)*M.VJ.N. 939. » 

(6) Mortgagee put possession without regis- 
tered instrument — Effect — Rights of mort- 
gagee. See MobtgaGiB (GENERAL), No. 37, 
12 A.L. J. 1133. # 

(6) Suit for possession on redemption of usa- 
feuotuary mortgage-**MoEtgage invalid inlaw 

67 


Mortgage — (Concluded)^ 

7.*— Uiuf rnotaary— (Co|tcfMdeif) ^ 

—Plaintiff’s title established— Plaintiff’s right 
to recover possession. See POSSESSION, NO. 8, 
19C.L.J. 632, 

(7) Improvements effected by mortgagee — 
Water tax — Introduction of water-pipes — 
Building of granary — Right to be re-irobursed. 
See Transfer of Property Act, No. 70, 
22 Ind. Gas. 635. 

Mother. 

Minor daughter a ward of Court— Solution 
oft bridegroom — Right of mother and step- 
brother. Bee Guardian and Ward, No. i, 
16 M.lt. 146. » 

Motive. 

Use of property which would be legal if duo 
to proper motive cannot become illegal if 
prompted by improper or malicious motive. 
See Easements, No. 5, 20G.L.J. 97. 

Moveable Property., 

(1) Applicability of doctrine of Us pendens 
to. See Civ. Pro. CODE (1908), No. 26, 16 
M.L.T. 158. 

(2) Remedies of pledgee of. Bee CUSTOM 
(General), No. i, 20 C.L. J. 183. 

(3) Suit for recovery of share of moveables on 
death of widow of brother — Contest between 
two brothers— Limitation. See LIMITATION 
ACT (1908), No, 109, 13P.L.R. 1914. 

Muafi. 

Land tenure — Resumption of Muafi— Settle- 
ment by Revenue authorities with a partioular 
person-^ Latter’s rights. Bee HINDU Law 
(Succession), No. 4, 77 P.R. 1914. 

MultifarioiiBness. 

Multi fariousnoss — Suit against partners and 
purchasers from them — Prayer for an account 
from the former and for recovery of assets from 
the latter— Maintainability. See CiV. PRO. 
CODE (1908), No. 263, 8 8,L.R. 69. 

Municipal Act. 

See BEN. ACT III OP 1884. 

See Ben. Act III of 1899. 

See BUR. ACT III OF 1898. 

See Mad. act V op 1878. 

Bee N.W.P. ACT 1 OP 1900. 

See Fun. act XX OP 1891. 

Municipality. 

(1) Validity of Municipal election whether can 
be questioned by suit. See AcT I OF 1900 (U. 
P. MUNICIPALITIES), No. 6, 21 Ind. Cas, 665. 

(1-a) Non-payment of tax— Presentment of 
bili^ Statutory requirements not epeclfied in 
the bill — Notice of demand— Distress warrant 
—Payment under protest— Suit to recover the 
^amount paid. Bee ACT III OF 1901 (BOMBAY 
DT. MUNICIPALITIES), Na. 1, 16 Bom. L*R* 
749. 
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(2) Biyht of lifiiniotpal Board to oTose a 
drain. See ACT 1 OP 1900 (U.P. MUNICI- 
PALITIES), No. 1, 12 A.L.J. 1102. 

(8) Money Apent by landlord under orders of 
—Liability of tenants— Suit for the money— 
Whether of small cause nature. See CON- 
TRACT ACT, No. 58, 12 A.L.J. 931. 

(4) Suit against Municipality for refund of 
octroi duty —Limitation. See LIMITATION 
ACT (1908), No. 69, 12 A.L.J. 952. 

MaKoImaB Wakf Yaildating iot. 

See ACT VI OF 1918. ' 

Mtflatlon. 

(1» Petition of compromise filed in mutation 
proceedings— Estoppel— Mutation proceedings 
whether evidence of title— Consent to entry of 
one^s name in revenue papers — Effect — With- 
drawal of gratuitous admission. See ACT III 
OP 1901 (U P. land RBVElfUE), No. 12. 23 
Ind. Cas. 965. 

(2) Land partly in possession of plaintiffs and 
partly in possession of defendants — Some ten- 
ants acknowledging plaintiffs and some acknow- 
ledging defendants— Suit for declaration that 
mutation in favour of defendants is void. See 
Declaratory suit, no. 4, 217 P.L.R. I9i4. 

(8) Application in mutation proceedings — 
Matter oompromised— Registration— Admission 
in evidence. See REGISTRATION kCT (1877), 
No. 8. 12 A.L J. 1316. 

Nambadrli. 

Law governing Nambudris— Son’s liability 
4io pay father’s debts. See MALABAR LAW, 
No. 1, (1914) M.W.N. 149. 

Nankar. 

(1) Nankar grant— Land subject to burden of 
service — Right of grantor to put an end to tenure 
when grantee is willing to perform service. 
See Grant, No. 4, 23 Ind. Gas. 300. 

(2) Meaning of. See UNDER- PROPRIETARY 
Rights, No. l, 22 Ind. Cas. 125. 

Hatham Poraidhoke. 

Gramanatham— Storing straw ricks — Posses- 
sion and enjovment whether adverse— Madras 
Act in of 1905. See ADVERSE POSSESSION, 
No. 6, 16 M L.T. 48. 

Nattukkottai Chettfei. 

(1) Practice of- Their family properties whe- 
thtr can be treated as trade assets^ Practice 
of siignmg letters with the name of their 
family doiv - Effect — Stic 7i sig^aiute whe» 
(her an acknowledgment vndtr 8, 19, Limi- 
tation Act — Atknowledomenf by member of 
a family *firm who is also the manager of 
the family — Whether bvds the firfi — 
Agreement to discharge debt in a particular 
manner Other remedies of creditor whe- 
ther excluded^ * 

The Natiukkottki Chetties are a trading 
community and they usually treat the family 


NattokkottatChettiea— (ConeftidedK 

property as assets, making no distinction «ba>* 
tween their family property and their trade* 
assets. Therefore, in the absence of any evi- 
dence to the contrary, the family 'proper lies of 
these chetties should be treated as trade assets. 

These chetties, in writing tbeir private lettera,^ 
do not usually sign their names hut only writer 
words invoking the help of tf deity. The parti- 
cular deity whose name is given indi 9 ateEf the 
family, as it is the family God that is always 
invoked. At the top of the letter the writer’s- ^ 
own name is given. 

Beldt under such circumskanoes, that the 
words invoking the deity were intended for the, 
signature of the writer and would aenoufit to 
acknowledgments under S. 19, Limitation Aot... 

An aoknowledgmeut by a member of a family , 
firm who is also the manager of the family is 
binding on the firm. 

An agreement that a debt due may be dis- 
charged in a certain manner does not show that 
the creditor waived any other remedy wbioh be 
might have. Chidambaram Chetti v. Rama- 
savmi Chettlar, 27 M.L.J. 631. 

SaNKARAN NaiR and SPENCER, JJ. 

(2) JVo distinction between their family pro- 
perty and trade assets, ^ 

In the case of* Nattukkottai Chetties, their 
family property should be treated as trade as- 
sets and no distinction should be made between 
the family property and the trade assets. The 
.Chartered Bank of India v. K. R. Yelliappa 
Chetty, 27 M.L.J. 654. 

• Badasiva Iyer and Napier, jj, 

Reference : — 27 M.L.J* 631, F. 

Natural Stream. " 

(1) Attributes of a natural stream — Rights of 
upper and lower land owners— Right of lower 
owner to obstruct the fl iw by a dam 
ments Act. B. 7, Ills (h) ard (i). See WATBRi 
No. 4, 16 M.L.T. 597. 

Nazul Land. < 

Suit for possession of — Evidence — Burden of 
proof. See POSSESSION, No. 4, 12 A.L J. 894. 

Negligence. 

(1) Negligence— Boilway level crossing , gate- 
at, left open — Oonirxbr.tory negligehce, 

A gate at a railway level-crossing, left open, 
is an invitation to all comers to cross tke line 
and an intimation that it could be ci|ps&ed with 
safety, and is evidence of negltgenoe for which 
the Railway Company may be made liable in 
the absence of contributory negligence on the 
part of the Party injured in consequence of 
such Degl'gexme. Bengal IV?ovin*olal Railway 
y. Gopi Mohan Singh, Ig 0.*V/.N. 825«4t 0. 
306»231nd.Cas. 788. 

Jenkins, c.j. and^MooKBRjEE, j. 

(21 Negligence— Drainhge channel Overflm 
owing to on repair -*• Damage — LiabilUtt — 
Municipahty— Nonfeasance— M%sfeasanee—Th0 
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KeglUeoccf-— (Conc^ueZed) • » 

Dholka Towib Municipality v! Deiaibhai 
Kalidat Patel, 15 Bom. L.B. 10:^4-58 B. 116 
••21 led.’ Caa. 847. Bee Final Fart, 1913, 
Ool. 965. ' 

(3) Negligence^ Driving mofor car at excess 
sive speA d--Bailway crossing -^Failure to negoti^ 
dtU the sharp curve of the road beyond ffie 
crossing and concealed from the driver* s view — 
Ipjufy tapers ns in the car — Ltabiln^ for 
injury- Sorabji Horinuaji Batlivala Y. Jam- 
•shadji Merwanji Wadia, 15 Bdtn. L.K. 959ai 
38 B 552 = 21 Ind. Cas. 705. See Final Part, 
1913, Col. 966. » 

• (4/;, Subsoriptions for constructing a xnoaque 
— Gollcctidn by the Treasurer of the Committee 
— Liability of negligence of the Treasurer. See 
.Subscriptions, No. i, 12 A.L.J. S5i. 

Negotiable Instrumenta. 

(1) Negotiable securities endorsed over to 
Banks for loans obtained by deceased — Whether 
assets in the Hands of adibinistrator pendente 
lite — Such securities if pledges in the bands 
of the Bank and Bank if holders for value there- 
of to the extent of loan — Lien of Bank for loan 
on negotiable securities. See ADMINISTRATOR, 
No.l, 18C W.N. 631. 

(2) Mate’s receipt — TransJjBrability-WJie- 
ther goods pass upon its transfer. See SHIP- 
PING COMPANY, No. 1, (1914) M.W.N. 163. 

(3) Deposit receipt is not a negotiable instru- 
ment. Bee Transfer of Property act, 
No. 105, 16 Bfem. L.R. 534. 

Negotiable lastriiments Act, 

Bee ACT XXVI OF 1881. 

Hethersole Settlement Khasra. 

Is a public record— Certified copy produced at 
late stage— Acceptance as evidence. See ACT 
Xi*OF,l898 (C.P. TENANCY), No. 2, 23 Ind. 
Cas 604. 

Next Friend. 

Suit by next friend — Abatement— Subsequent 
suit bv minor, not barred. See MINOR, No. 1, 
(1914) M.W.N. 740. 

Nimhowla Lease, 

Stipulation in, against voluntary alienation 
by tenant to persons* other than landlord — 
Bight of purchaser of tenure in exeoution of 
money dbsoree. Bee LEASE, No. 9, 18 C.W.N. 
1138. 

Noabad Mehal. 

Held under Government — Incidents— Acqui- 
sirion of— Apportionment of compensation — 
Basis of calculation of Govern mfiit interest. 
See ACT I OF 1994 JILanD ACQUISITION), No. 
16. 18 C.W.N. 531. • 

Non-eompoundable Offegoe. 

Agreement to oompoiand a— Efieot — Enter- 
ing into agreement afier ine deliberation whe- 
ther makes it lawful. See CONTRACT ACT, 
Nq.20,54P.L.B. 1914. 


North West Frontier Provinoes, Law i 
JuBtlee Regulation. * 

Bee BEG. Vll OF 1901. 

Notice. 

(1) Notice to sue duly given— Amendment of 
plaint— No change in cause of action— Fresh 
noiioe whether necessary. See ACT 111 OF 
1899 (U P. COURT OP WARDS), No. 3, 12 A L. 
J. 1119. 

(2) Notice of suit when neoPBeary— Defective 
notice— Suit if to be dismissed oi^plaint only to 
be rejected. See Civ. PRO. CODE (1908),-^No. 
120, 18 C.W.N. 1340. 

(8) Notice implied as to powers of 8tatuy)ry 
bodies. See MANDAMUS, No. 1. 18 C.W.N, 
430. 

(4) Purchaser aware of a previous mortgage by 
hiB vendor and his fatboi— Father also living 
on the property sold— BufiBcient notice to pur- 
chaser of fathei4s interest in the property — 
Effect on purchase. See SALE, No. 8, 7 Bur. 
L.T. 69. 

Nuisance. 

Prescription to make a common nuisanoe.t 
See Easements, No. i, 19 C.L. J. 42. 

Oath.: 

Agreement by father in litigation to be bound 
by oath — JVhetber binds sons. See HINDU 
LAW (JOINT FAMILY), No. 7, 16 M.L.T. 163, 

Oaths Act. 

See Act X OF 1873, 

Occupancy. 

(1) Occupancy holding — Non transferable^ 
Co sharer landloi d, purchase by — Effect of 
— Jomt posse.‘S'on— Bengal Tenancy Act 
(Vlll of lbb5), S. 22. sub-8. (2). 

In 1907, before the Bengal Tenancy Act was 
amended, a oo- sharer landlord purchased non- 
transferable ocoupanoy bolding. The tenant, 
after the transfer, vacated the land and the 
purchaser came into occupation thereof : 

Held, that the other co- sharer landlords 
were entitled to joint possession ol the land to 
the extent of their shares. 

Sub-B. (2) of S. 22 of the Bengal Tenancy 
Act applies only to a case in which a transfera- 
ble occupancy bolding has been puroh.i8ed, 
Lakhi Kant Das Mabapatra v. Balabhadra 
Prosad Dai, 19 C.L.J. 400. 

JENKINS, C.J. and MOOKERJEE, J. 
Bc/erswee 27 C. 473, F. 

(2) Occupancy holding, not transferable by 
custom — Transfer without landlord*s con- 
sent, effect of--- Purchaser rf portion, if may 
recover from landlord who has di^poas^sed 
him-- If he may apply to set aside saU of 
holiing-—Civ. Pro, Code, 1882, 8, 244— 

J Bevresentative** — Holding, if may be 
transferred apart from occypancy righL 
Apart from custom or local usage, the ^ 
transiec f3| value of the whole or a part of aa 
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Oeeapaacy— (Con<inu6(2). 

ocoapanoj holding is operative as against the 
raijat. 

(a) where it is made voluntarily ; 

(b) where it is made involuntarily, and the 
faiyat with knowledge fails or omits to have 
the sale set aside. 

A sale is made involuntarily, where it is in 
execution of a money-decree, but not of a 
decree founded on a mortgage or charge volun- 
tarily made. « 

Tfib transfer is operative as against ^he 
landlord in all cases in which it is operative 
ageynst the raiyat, provided the landlord has 
given his previous or subsequent consent. 
Where the transfer is the sale of the whole 
holding, the landlord, in the absence of his 
consent, is ordinarily entitled to enter on the 
holding, but where the transfer is of apart 
only of the bolding or not by* way of sale, the 
landlord, though he has not consented, is not 
ordinarily entitled to recover possession of the 
holding, unless there has been (a) an abandon- 
ment within the meaning of S. 87 of the 
Bengal Tenancy Act ; or (b) a relinquishment 
of the holding, or (c) a repudiation of the 
tenancy. 

Whether there has been a , relinquishment 
or repudiation or not, depends on the substan- 
tial efieot of what has been done incaach case. 

The transfer of the whole or a part is 
operative as against all other persons where it 
is operative against the raiyat. 

A person who, without the landlord’s consent, 
purchases a portion of an occupancy holding 
which is not transferable by local custom or 
usage, is a person whose immoveable property 
has been sold and is a representative of the 
judgment-debtor under S. 244 of the Civ. Pro. 
Code of 1882. 

A transferee of a portion of an occupancy 
holding not transferable by custom can by suit 
recover possession from the landlord who has 
forcibly dispossessed him, 

A right of occupancy not transferable by 
custom or local usage can be transferred, but 
not the holding apart from the tight of occu- 

panoy. Dayamayl v. Ananda Mohan Roy 
Chaudhuri, 18 O.W.N. 971 « 20 O.riJ. 52 
(F.B.) 

Jenkins, c.j., and Stephen, Wood- 

BOFFE, MDOKERJEE and HOEMWOOD, JJ. 

(3) Occupancy holding, if may he bequeathed 
by will--Bengal Tenancy Act (VIII of 
1885), S, 26. 

Except uctier local usage, an occupancy 
holdipg is not capable of being bequeathed by 
will. Kanja Lai Roy v. Umeah Chandra 
Hoy, 18 O.W.N. 1294. 

Fletcher and Richardson, jj. * 
Ee/srences ItfO.W.N, 1290, O.W.N. 
971, E. 


Oconpanoy— ^Confintisd). 

(4) Occupancy holding, non^ transferable^ if 

may be disposed of by will— Title by estops 
pel — Testator or heir>at4aw, ^f 'estopped— 
— Statute, construction of — ^g%i if maybe 
taken to ham been conferred by implication 
— Bengal Tenancy Act (VIlI of 1885), 
Ss. 26, 178 (3) {d). u # 

< c 

Except under a local usage a raiyat is, not 
compStent to make a testamentary disposition 
of a non -transferable occupancy holding. 

The heir-at-law of the raiyat is not estopped 
from questioning the validity qjf the devise (a). 

Rights cannot be conferred by mere implioa-* 
tion from the language used in statute. 
There must be clear and anequivooal enact- 
ment (6). 

The doctrine of estoppel cannot be applied 
as between donor and donee in every case. 

There is no estoppel in favour of the executor 
or legatee as against the testator. 

There is no estoppel in favour oV the executor 
or the legatee as against the heir-at-law of an 
occupancy raiyat so as to deprive him of what 
be is entitled to take by statute. Amulya 
Ratan Sircar v. Tarini Nath Dey, 18 C.W.N. 
1290. 1 

* MOOKERJEfl and BEACHCROFT, JJ. 

References (a) 12 C.W.N. 1086 = 8 O.L.J. 
261, Diss, (6) 2 K. and J. 574 (591) = 110 R.R, 
327, F. 

(5) Occupancy tenant transferring holding 
and giving notice of transfer to landlord — 
Liability for rent subsequent to transfer — 
8s. 146 (2), 147 (3), Ma.dras Estates Land 
Act—Ss- 55 (1) (j), 108 (j)\ Transfer of 
Property Act. 

, An occupancy tenant is not any more liable 
or rent after he has transferred his boldi^ 
and given notice of the transfer to his laifdlo^ 
Rangaramanuja Chariar y. Srinivasa Iyen- 
gar, 16 M.L.T. 192 = 27 M.L.J. 397. 

Sadasiva AIYAR and TYABJI, jj. 

References : — 30 M. 410; (1911) 2 Ch. 1, E, 

(6) Burden of proof — Occupancy holding, at- 
tachment of, in execution of money decree — 
Burden on decree holder to shoifj transfer- 
ability of holding » 

When a decree-holder C^or money wants to 
sell an occupancy holding belonging to bis 
judgment- debtor in execution of thodeosee, the 
onus of proof is on him to establi^ that the 
holding is transferable by custom or local 
usage. Nur Mia y. Chandra Mohan Roy, 23 
Ind. Gas. 939. 

MOOKE pjBE and BEACHOH^OPT, JJ, 
Reference 24: C. 356 = fp.W.N. 396, F. 

(7) Transfer of occupancy holding by tenant— 
Law before Act IX of 1883 (d.P. Tenancy) 
— Bight of landlord, 

A transfer of an occupancy holding is void* 
able at the instance or the landlord unless he 
consented to t)ie tcansfe^r at the time it wae 
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Oooapancy-~(Con^nu 0 (i) . * , 

made or subsequently, and this rule was merely 
afiirmed in the Tenancy Act of ,1883. Even 
before 1st January 1S84, when the Tenancy 
Act came into force* an occupancy tenant bad 
no right in his holding which he was authoriz- 
ed to transfer. Jairam v. Sundarlat, 10 N. 
' ij.R. 146. ’ ^ 

JlAIiLIFAX, A.J.C. 

• References ;-22 W.R. 22 (P.B.K F. ; 1 O.P. 
^L.R. 9; 3 G.P.L.R. 158; 6 N.LiR. 6, R. 

(8) Jurisdiction of Civil and Revenue Courts 
— Surrender of occupancy holding by tenant — 
•^Kjictment of mortgagee of that tenancy-— 
ijffecJ. of Rpvenue Court decree for ejectment. 

Shiva Prakaah Y. Karnh. 11 A.L.J. 671 = 35 
A 464 = 21 Ind, Cas. 2, See Pinal Pact, 
*1913, Col. 971. 

(9) Agra Tenancy Act (II of 1901) — Occufiancy 
holding — Math — Wfuther a manager of a Math 
can acquire occupancy holding. Parmanand 
y. Mahant Raroanand Qir, 11 A.L.J. 761 = 
35 A. 474 « 21 Ind. Cas, 43. See Pinal Part, 
1913, Col. 971. 

(10) Occupancy right— Holder of non-trana- 
ferable occupancy right- Death— Liability of 
successor to pay his debts —Crops grown by latter 
— Liability of. Nathuraal v. Mt. Mathoo, 9 
N.L.R 137 = 21 Ind. Gas. 972. See Pinal 
Part, 1913, Col. 971. 

(11) Occupancy rights — Succession — Long 
possession — Presumption— S- 59 of Act XVI of 
1887. Ude Singh v. Nur Mohammad, 192 
P.W.R. 1913 = 391 P.L R. 1913 = 21 Ind. Cas. 
661. See Pinal Part, 1913, Col. 972. 

(12) Suit for declaration relating to occu- 
pancy land or interest therein— Jurisdiction — 
Valuation. See ACT VII OP 1887 (SUITS 
VALUATION), No. 1. 54 P.R. 1914. 

(13) Suit for establishing right as occupancy 
ra^at^and for recovering possession thereof — 
Valuation — Court-fee— Jurisdiction. See ACT 
XII OF 1887 (BENGAL, N.W.P. AND ASSAM 
Civil courts), No. 4, 23 Ind. Cas. 964. 

(14) Occupancy right^n village service lands. 
See ACT XI OP 1898 (C. P. TENANCY), No. 2, 
23 Ind. Cas. 604. 

(15) Mauza Ganga, Tahsil Sirsa — Tenants 
breaking np waste— Acquisition of occupancy 
rights— Test. See ACT XVI OP 1887 (PUNJAB 
TENANCY). No. 3, 6 P.R. 191| (Rev.). 

(16) landlord purchasing tenant’s right — 
No occupancy right acquired by the landlord 
— Ryot iQ’’*poasessioo acquires such right. 
See Act I OF 1908 (MADRAS ESTATES LAND). 
No. 22, (1914) M.W.N. 798. 

(17) Rights of widow in an occupancy tenancy 
— Abandonment by «widow — Effeb! — Rights of 
male collaterals. See ACT XVI OP 1887 (PUN- 
JAB TENANCY), No. 4, 2 P.R. 1914 (Rev,). 

(18) Execution proceedings started against 
deceased judgment- debtor— Sale if may be set 
aside — Purchaser of oooupanoy holding if may 
Apply-— Limitation* See ClV. FBO. CODE 
(19081, No, 78, 18 C.W.N. 1266.* 


OccDpanoy— (Conclt^ed), » 

(19) Non -transferable ocodpanoy folding — 
Transfer of portion of holding— Sale of holding 
in execution of rent decree— Application by 
transferee for reversal of sale if nfaintainable— 
Transfer of entire holding and that of portion 
— Distinction. See OlV. PRO* CODE (1908), 
No. 854, 23 Ind. Gas. 839. 

(20) Ohukain rights in Rungpore — Nature 

of — Permanent element — Development into 
occupancy right — Transferability. See CON- 
TRACT, No. 8, 24 Ind. Gas. 193. ^ 

(21) Suit for partition of joint family property 
— Occupancy holding included in suit— Mode 
of division. See HINDU LAW (PARTITION), 
No. 3, 12 A.L.J. 696. 

(22) Joint family property including an occu- 
pancy bolding— Mode of partition. See HINDU 
Law (Partition), No, 6, 24 Ind. Cas. 
235. 

(23) Execution of muolJilika by tenant 
whether estops him efrom raising plea of 
occupancy. See INAM, No. 1, 22 Ind. Oas. 369. 

(24) Occupancy holding, absolute— Oousent 
to transfer — Lambardar’s power — Whether 
aSected by institution of partition proceedings. 
See Lambardar and Co-sharers, No. 3, 
10 N.L.R. 89. 

(26) Non-oooupancy holding, if heritable. 
See Landlord and tenant, No. 15, 18 
C.W.N. 828, 

Octroi Duty. 

Suit against Municipality for refund of— 
Limitation. See LIMITATION ACT (1908)» 
No. 69, 12 A.L.J. 952. 

Official Assignee. * 

Insolvency of judgment-debtor after attach- 
ment— Official Assignee if takes subject ta 
attachment — Official Assignee how to be bound 
by execution proceedings — Substitution of 
Official Assignee for judgment-debtor if neces- 
sary — Necessity of notice of proceedings to 
bind Official Assignee — Stay of execution pro- 
ceedings when judgment-debtor declared in- 
solvent. See Insolvency, No. 4, 18 C.W.N. 
1058. 

Oudh. 

Thakur families in Oudh— Custom of exclu- 
sion from inheritance. See HINDU LAW (EX- 
CLUSION FROM INHERITANCE), No. 1, 22 
Ind. Gas. 138. 

Oudh Civil Digest. 

(1) R. Plaint or application^ refusal to 
accept, for different date on stamp — Plaint 
and labels, entry of actual date of presenta- 
tion in. ’ ■» 

H:id, that O. 14 of the Oudh Civil Djgest 
does not justify refusal to accept a plaint or 
application on the ground that the Court-fee 
vihioh is on the plaint or application was not 
purchased on the date on whi^ the presentation 
was made. All that the rule required is that 
the aotu|kl date of presentation should ha 
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Oadh Cl¥il Olgeit — (Concluded), 

entered bpth on tbe plaint itself and upon the 
labels nn the plaint. The Deputy Commls- 
slonerof Bahraloh tor Jagtapur Estate y. 
Raja Ram, l? 0 0. 148-24 Ind. Oas. 119. 
Lindsay, j.o. 

(2) Para 272, r. 9 — Assessment of pleader’s 
fees. See AOT I OP 1894 (LAND ACQUISI- 
TION), No. 8, 17 0.0. 284. 

Ouster. 

(1) Meaning of ’ ouster. ’ See CO-SHARBRS. 

No. 18C.W.N. 328. . 

(2) Co-sharers— Mere excess of enjoyment by 
pneifCO-sharer does not amount to ouster of the 
other oo-«harer3. See MESNE PROFITS, No. 1, 
23 Ind. Gas. 122. 

Outcaste. 

Member of family baooming outoaste and 
excluded from enj-jying co-ptroenary prooerfcios 
for more than 12 years —ESact. S^e HINDU 
LAW (ALIENATION). Nt). 5, 15 M.L.T. 186. 

Ownership. 

Question of ownership — What is neces- 
sary to decide— Mixed question of fact and law 
— S-=ioond appeal. Sea APPEAL (SECOND 
Appeal), No. 8. 19 O.L.J. 639. 

% 

Pakka Adatia. 

«> 

(1) Pakka adatia— Marwari merchants — 
Transactions by Munim— Principal bound 
— R 4at>ons between pakka adatia and up- 
country constituents — Forward transac- 
tions — Dealing in differences — Common, 
intention to wager. 

The defendant, a Mirwari merchant, had a 
branch shop at Cawnpore, which was managed 
from 1897 to 1911 by a sole munim who was 
remunerated by a six annas share in the 
profits of the Cawnpore business. The munim 
entered into forward contracts in the name of 
the defendant for the purchase or sale of 
silver, cotton and seeds, with the plaintiffs, a 
firm of marwari pakka adatias^ in Bombay. 
No delivery was given or taken in any of the 
transactions. Those forward transaotioos were 
entered in the Cawnpore shop books up to 
1908. The defendant went to Cawnpore from 
time to time but never himself examined the 
books. In 1908, an adjustment, of accounts 
was arrived at which showed Ks. 81 as due to 
the defendant and emoraced accounts of for- 
ward transitions entered into by the munim. 
From 1908 to 1911 the transactions between 
plaintifis and the defendant related solely to 
Hindus ; and no trace of forward transactions 
was found in defendant’s Cawnpore books in 
1910 and 1911. The munim however continued 
them. Th^ defendant asked the plaintiffs 
on Ahe 1st April 1911 to send to him ilifor- 
tnalion of any goods which might have been 
bought and sold through them. The plaintiffs 
supplied the information' ; and on the 22ati 
April 1911 demanded Rs. 40,000 from the 
defendant as margin-money on his forward 
oontraots. The defendant failed to pay. The 


Pakka Adatia— (ConeZuded), 

plaintiffs having filed a suit to reoROver Ra. 48,045 
the defendant contended that bis n%unim had 
no authority^ from him to enter into forward 
transaotions ; and that the orders given to the 
plaintiffs by the munim were merely in 
respeot of wagering and gambliOg transactions 
and were entered into by the plaintiffs on that^ 
understanding. Toe first Gburt dismissed the 
suit on the second line of defence. * 

On plain tiffs’^ appeal : 

Heldy confirming the decree of the first Court, 
(1) that the transactions in suit were within 
the apparent authority of the munim ; 

(21 that, inasmuch as the plainti|fs, being 
pakka adatias, were qua defendant principals, 
and not dis interested middlemen bringing two 
principals together, the common intention of 
the parties with regard to the settlement or 
completion of the transactions in dispute should 
be ascertained : 

(3) that the evideqce as a wh^le pointed to 
the common understanding that the parties 
should deal in differences and settle accordingly. 

The existence of the pakka adati a relationship 
does not of itself negative the existence of an 
understanding between the adatia and his con- 
stituent that no delivery should be given* or 
taken under forwird ooutracts and that only 
difference should be recovered. Chhogmal 
BalkUondai v. Jainarayan Kanaiyalal, 16 
Bom.L.R. 213-39 B. 1-24 Ind. Oas. 743* 
SCOTT, C.J., and BatOHELOB, J, 

(2) Pakka adatia — Wagering contracts — 
^Forward emir acts in linseed — Sf*b contract by 
the pakka adatia settled by payment of differ- 
ences — Contracts between ptkka adatia and 
clients settled mostly by payment of differences — 
Inf rrence of wager . Burjopji Buttonjl Bomanji 
Y. Bhagvandas Parasheram, 15 Bom. L.R. 
716-20 Ind. Cas. 834 = 38 B. 204. Sea,Fiar^l 
Part, 1913, Col. 976. 

Palas. 

Incidents of Palas of TKalighat temple. See 
Custom (General), No. 1, 20 C.L.J. 183. 

Panohayat. 

Powers of, in caste matters— Jurisdiction of 
Courts. See CASTE, No. 1, 23 Ind! Cas. 301. 

Paper-book. ^ 

(1) Paper ^ book, preparation of — Coietract^ 
Undertaking — Vakil, duty of* ^ 

Per Curiam An agreement to prepare 
paper- books is an agreement between the parties 
and the Court, which the Court expects them 
to fulfil. It jrs upon the faith of atuob agreement 
that the Court permits the Appellant to abstain 
from making the neoessary deposit in Court for 
the expense of the paper- book in time. An 
attempt to withdraw 8i;«ch agreement should be 
made by a notice to theiCourt. 

Per Trevelyan, J.— An undertaking to prepare 
a paper-book is a oontraot which is capable of 
being enforoed by the Court, and whioh wiilt ^ 
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Faperbook-(Conc2i«4e(2). \ 

Beoiasnary, be Enforced in the same way ai 
similar oontraots by attorneys can be enforced. 

The trust given to a pleader, who is an offioer 
of the Court and who is allow^ed to undertake 
the preparation of a paper- hoof, would not be 
|ulfilled if he^were allowed to have reservation 
as regards non-reoeipt ofmoney from the client, 
■in hie mind, and to take an undertaking to 
mean onfy an undertaking to prepare a paper- 
book if he is paid for it. It is jihe business of 
a pleader who gives an undertaking of this 
description, if he wants to run no risk, to see 
that he is indenfnified before he gives the un- 
dertj|king. Satis Chundep y. Saroda Prasad, 
19 O.L.J.^432. 

Tottenham and Trevelyan, jj. 

(2) Inoompetency of a party to use document 
not printed in paper- book — Power to use other 
ovidence on this point. See HINDU LAW 
{ALIENATION). No. 9, 215 P.L.R. 1914. 

Paper Currency Act. 

See ACT* III OF 3905. 

See ACT II OP 1910. 

Pa^rdanashin Ladies. 

(1) Pardanashin lady^ suht against — Ccm- 
mi^sion note signed by am-mukbtear of 
lady —Actual details of agreement not ex^ 
^plained to her— Liability of lady, 

A suit brought against a pardanashin 
lady (defendant No. 1) to recover oommission 
which the plaintiff alleged he was entitled td 
under the terms of an express agreement with 
reference to the sale of certain immoveable 
properties. The agreement was contained in a 
letter or oommission note signed by the defend- 
ant No. 1*8 8on-in law and am^mukhtear, 
\phioh,she undertook that the remuneration of 
the plaintiff would be a sum of Rs. 500 in the 
event of his finding a purchaser for her share 
in the properties : 

Held, that the oontl^aot, if it was entered 
into by her am-mukhtear cr attorneys authoris- 
ed to aot on her behalf, would bind her, apart 
from the fact that she had not the actual do* 
tails of the agreement to pay the oommission 
explained \o her. Rajeodra Nath Hindu y. 
Nabakuraari NaodiI^^ Dasi, 22 Ind. Oas. 657. 
FLETCHER and CHATTE'feJEA, JJ. 

{2) Pardanashin lady— Pleader and client — 
MortgiAge by lady and her brother — Pro- 
perty solely of lady — Pleader securing 
mortgage in name of another— Benami 
transaction — Deed not explained to lady — 
Burden ot proof — Extortion{yte bargain — 
Gross advanta^ taken of unprotected posi- 
tion of lady— Void deed — Mortgaged pro- 
perty — Condition — More property to he 
considered subject tp mortgage after parti- 
tion of mortgagof*% share-Such condition^ 
whether operative. « 

Where a legal adviser to a pardanashin 
Uroman, aoting the part of money-lender to her, j 


Pardanashin had\%%—(Oonii/nued). 

procures the execution by her of a mortgage- 
bond to secure its re-payment, the Court would 
be entitled, and indeed obliged, to examioe the 
transaction with eloper scrutinyji or to insist 
more sternly on the mortgagee supporting the 
heavy onus of showing that the lady was fully 
aware ot the meaning and efieet of the deed, 
and that the transaction was a fair and honest 
one. 

A pardanashin lady and her younger brother 
were engaged infamily litigation toreoover their 
shares of inheritance in the property of^eir 
faAier. A decree of partition was passed in 
their favour but before the time for appeal ex- 
pired, their pleader got a mortgage-bdnd 
executed benami in favour of another person. 
The property mortgaged belonged solely to the 
lady and by the transaction of the mortgage 
her brother obtained the discharge of debts for 
which he alone was liable. The interest stipu- 
lated in the mortgage-deed was oompound 
interest at the rate of rine per cent, per month 
(with half-yearly rests). Is addition a clause 
was inserted in the mortgage bond that after 
the partition the whole of the property allotted 
to the lady shall be substituted for the property 
mortgaged. The efieot of this clause would be 
to quadruple the amount of property mortgaged. 
It was furthei^stablisbed that the other rela- , 
tives of the ladly were also taking gross advant- 
age of her uhproteoted state by refusing to give 
consent to her marriage unless she surrendered 
the whole of her share in the family property. 
It was also proved that the terms of the 
mortgage-bond had not been adequately ex- 
plained to the lady and she did not understand 
the terms of the deed. 

Held, that the terms of the mortgage-bond 
were extortionate and, therefore, the deed, 
which was void, obuld not be enforced against 
her. 

Held, also, that, if the mortgage bond bad 
been held valid, tbeolause relating to the substi-* 
tution of the whole of the lady’s share fot 
what had been originally mortgaged would have 
been operative and would have subjected the 
whole of her share to the mortgage. Laia 
Mahabip Prasad y. Musammat Taj Begam, 
27 M.L J. 13*23 Ind. Cas. 642*19 C.W.N. 
162 (P.C.). ^ 

LORD Moulton, Lord Sumner, Lord 
parmoor. Sir John Fdqb and 
Mr. ameer ali. ^ 

(3) Purdanasbin lady^ deed of gift executed 
by— Independent advice^ if absolutely necessary 
— Legal protection as distinguish d from legal 
disability -Outside advice and outride control 
distinguished— Proof of intelligmt and free 
execution — Burden of proof— Facts slu^wing 
executant a capable woman of business and 
disposition not unnatural, effect of— Explana- 
tion of deed to the grantor— OUt to son of 
mukhtar and paramour Undue influence^ 
when to he presfumed—Emdence of betrayal or 
abuse of ^rust needed. Kali BAkhili Slngli 
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Pftrdanashln Ladle8*-(Conc2t£d0d). 

Ram Ooral Bingli, 18 O W.N. 283 » (1914) 
M.W.N. lia«16 0.0. 379-16 M.L.T. 130- 
26M.L J. 121-12 A.L.J. 116-19 O.L J. 172 
= 21 lad. Oas^ 986-36 A. 81-16 Bom. L.B. 
147 (P.C,). See Final Part, 1913, Ool. 1027. 

(4) Doctrine of ** independent advice when to 
be applied. See Mahombdan Law (Gift), 
No. 8, 23 Ind. Oas. 547. 

(5) Conveyance by — Document read over after 
execution and receipt of consideration — In> 
olusiqn of property not agreed to be sold object- 
ed to— Document not 'executed.’ See RBGin- 
•ERATION ACT (1908), No. 21. 23 Ind. Gas. 10. 

(6f If unfit to be guardian of infant of 15 
years. See ACT VIII OF 1890 (GUARDIANS 
AND WARDS). No. 17. 18C.W.N, 1198. 

(7) Document executed by— Effect. See CiV. 
Pro. CODE (1908). No. 434, 19 O.W N. 45. 

(8) Mortgage of ''their property executed in 
favour of their husbands* creditor— Undue 
influence of husband — Document if fairly 
taken— Onus on whom. See CONTRACT ACT, 
No. 7, 23 Ind. Cas. 401. 

Parai Marriage and Divorce Act. 

See ACT XV OF 1865. 

Parties. * 

(1) Suit on bond against the widow of the 
executant — Defendant wrongly described — 
Defendant accepting summons — Decree ex 

Bight of defendant other successor 
in interest to question decree as ultra vices. 

A suit was brought on a bond against the 
widow of tbe executant of the bond. She was 
wrongly described as Lalita whereas her real 
name was Lakshmi. She nevertheless accepted 
the summons, and allowed an ex parte decree to 
be passed against her. Held, that, as she had 
signed the summons, sbe must have known 
that she was being sued as representing the 
estate of her deoeased husband, and that, in 
the absence of any fraud pracised on her, 
neither she nor her successor in interest would 
be at libertv to question the decree as ultra 
vires, Mt. MaDjula Ji Shankar, lON.L.R. 144. 
Mittra, Offg. a j.o. 

(2) Party— Necesssary, party — Non-joinder of 
necessary parly Failure of suit-- Partner ship 
suit— All partners to be joined or suit should fail 
— Civ. Pro. Code, 1908. 0» I, r. 9 Limitation, 
Ambika Charan Quha v. Tarinl Charan 
Chanda, 19 Ind.Cas. 963 = 18 C.W.N. 464, See 
Final Part, 1913, Col. 977. 

(3) Practice — Order of Judge to add party 
having issue of misjomder to be decided later — 
Successor's or^r to exercise option to plaintiff to 
strike cff—Noi irregular, Raraaoathan Ch^ty 
V. Kadlresan Chettiar, (1913) M W N. 993*14 

1-21 Ind. Gas. 604. See Final Part, 
1913,001.977. 

(4) Plea of nonjoinder of co-plaintiff — Die* 
missal of suit pn plea not raised. See OlV. 
Pro. code ( 19 ^, No. 232> 21 Ind. Gas. 182, 


Partiet — (OoncZudcd), 

(5) Party not before lower appellate Oourl— ^ 
Whether can be joined in second appeal. See^ 
CIV. PRO. Code (1908), No. 238, 12 A.L.J, 

1277 . 

(6) Defect of parties— Suit when not to be 
defeated — What person oan be m^de defendantr 
— Bjwer of appellate Court *0 add respondent 
after t^rne. See HINDU LAW (ALIENATION), 
No. 9, 216 P.L.R. 1914. 

(7) Writ of Mwndamus against University— 
Government — Whether necessary party. See 
Mandamus, No. 1 , 18 0.W.N< 430. 

(8) Co-defendant added after expiry of UmL* 
tation for suit against him— Effect— Discharge 
or romoval of such party from the list of defend* 
ants. See MORTGAGE (FORECLOSURE), 
No. 3, 10 N.L.R. 173. 

(9) Non-joinder of — Addition of party defend- 

ant at hearing of appeal— Effect on other 
defendant— Absence of prejudice. See PUTNI, 
No. 1, 18 C.W.N. 269; ( 

(10) Suit instituted against dead man— Sub- 
stitution of heirs of defendant — Jurisdiotion, 
See SUBSTITUTION, No. 1, 24 Ind. Cas. 112. 

Partition. 

,(1) Partition — — Commissioner-^ Fees — 
Whether Commissioner can execute order of 
Court directing parties to deposit his fees. 

Obiter dictum . — The order of a Court dirtct- 
ing the parties to a partition sujjb to deposit 
the Amin's fees is one which cannot be executed 
by tbe Amin, there beiog no final decree in tbe 
case. Lalit Mohan Banerjee y. Basdeo 
Narain Singh, 21 Ind. Cas. 191. 

CHATTBRJEA and WALMSLEY, JJ, 

Reference : — 10 C.W.N. 234, R. 

(2) Partition — Oral evidence — Inference — 
Adverse possession — Interrupted posscssi(M 
— Strange grazing cattle — Hostile title^ 
assertion of, 

A partition may be qcoasionally established 
by oral evidenoe, which, though not directly 
proving the factum of partition, may be of 
such a character as to justify tbe inference 
that a partition must have been made between 
the parties or their predecessorsif. If, for 
instanoe, each of the co-tenants has, for a long 
period of time, occupied sS distinot part of the 
land of the 00 - tenancy, hae apparently exercis- 
ed the rights of a sole owner and ha£ been 
recogoised by his companions in interest as 
entitled to possession in severalty, these facts 
may be treated as evidence tending to prove 
an antecedent partition. Similarly, the oir- 
cumstance that one of the eo-tenants has spent 
considerable fhoney in iniprove*ment8 of tbe 
parcels in his exclusive pgsseSsion may furnish 
evidence that the distribution of the land was 
intended to be permanent (n). 

Where there were firstly^ a transfer by one 
member of the family to another, of oultivated 
lands in his oooupatlon, secondly^ long posses- 
gion of speoiffo p^iroels and sub-division among^ 
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Fartition-^(Contin9A«(2) . ^ ^ 

members of a pattioular branch, thirdly^ 
reclamation and improvement of waste lands 
at considerable cost, fourthly, direct admission 
of parties that there bad been a previous 
partition, and fifthly^ separate occupation of 
land and collection of rent from the separate 
i^enants and*' the institution of suits by ^he 
superior landlord against the members of the 
family m if they were separate tenants add the 

separate enforcement of decrees so obtained. 

0 

Held, that these circumstances were sufhoient 
to establish partition between the members of 
the family. 

lf*'land:S cultivated during one season and 
left fallow during the two following seasons, 
were taken exclusive possession of and the 
owner was ousted, the mere fact that a stranger 
grazed his cattle during the period that the 
land was not under cultivation, would not 
interrupt the operation of adverse possession. 

The fact nf a co-sharar cultivating a larger 
area than what would fall to his share upon 
the distribution of all the lands, did not con- 
stitute adverse possession. 

In order to constitute adverse possession of 
a f\o-Bharer as against other co-sharers, there 
must be an assumption of hostile title for more 
than a period of 12 years before the commeface- 
ment of the suit. Kulada Prasad Tewari y. 
Sadhu Charan Tewari, 20 O.L.J. 32. 
Mookerjee and beachcroft, JJ, 

References: — (a) 18 G. 302 and 15 B, 201, B. 

(8) Final decree, effect of^Partition, suit for 
•-^Preliminary decree, appeal against — Final 
decree, passing of, pending appeal— Prelimi- 
nary decree, setting aside of, Abdul Jalil Y. 
Amar Ghand Paul, 18 G.L.J. 223 — 21 Ind. 
Gas. 510. See Final Part, 1913, Gol. 978. 

(4) Pantiiion — Commissioner appointed by 
Court — Division made by him — Orders of Court 
approving tKe same — final decree passed ac- 
cording to S. 396, Civ Pro. Code, 1882— Orders 
conclusive — Repudiation of contracts— Rights in 
future — Extinguishment — Applicability of the 
principle to rights of property, Yadlamaneti 
Sriniyasa Dikshatulu' v. Yadlamaneti Yen- 
kataramlah Pantulu, 14 M,L.T. 157=^20 Ind. 
Gas, 908=^(1914) M.W.N. 144, See Final Part, 
1913, Gol. 979. 

(6) Partition, suit for — Plots belonging to 
tome oply of the co sharers. Ramtaran Nag 
Mazumdar y. Hari Charn Nag Mazuindar, 18 
C.LJ. 55d^22 Ind. Gas. 30. Sed Final Part, 
1913, Gol. 981. 

(6) What property is partible. See ACT IV 
OP 1893 (Partition), Nc. i, 7 S.L.R. 117. 

(7) Suit tot^ljnvili lands — Previous partition 
— ijands jungle of submerged in three mouzas 
— Separate suits for partition — Maintainability. 
See ACT XII OP 1887 (BBNGAIi, N.W.P, AND 
ASSAM ClVlIi OOURT^, No. 6, 23 Ind. Gas. 
442, 

(8) Revenue Oourt’s tieoision on questions of 
title raised in partition prooee^ngs bars Civil 

56 


Par titioD— (Conelttded) . 

Courts from re-opening those question*!-* Objec- 
tion to partition hied beyond time fixed by 
Revenue Court whether entertainable if parti- 
tion not yet granted — Bfiedt of oppcplete paiti- 
tion— Forum of appeal from order of Revenue 
Court disallowing objection to partition. See 
ACT III OF 1901 (U.P. Land Revenue), 
No. 12, 23 Ind. Gas. 965. 

(9) Joint property partitioned by every in- 
dividual oo-shatet by suit — Property loft in 
possession of last oo-sbarer less than his proper 
share — Suit by that co-sharer to correct ^jrevi- 
oifs allotments— That co sharer defendant in all 
previous suits — Effect of partition— judi- 
cata, See GIV. Pro. CODE (1882), No. 4^, 27 
M.L.J. 76. 

(10) Suit for — Preliminr\ry decree — Appeal 
— Final decree— No appeal against it— No bar 
to the bearing of appeal ag iinst preliminary 
decree. See CiV. PRO. GODB (1908), No. 13, 
12 A.L. J. 876. 

(11) Partition suit— Cross objections by one 

respondeat against another — Practice. See GlV. 
Pro, Code (1908), No. 447, 12 A.L.J. 

892, 

(12) Partition suit — Preliminary decree— 
Power of Court — Equities of parties — Dispute 
as to coDstitubjipn of estate to be divided — Order 
for enquiry into such dispute — Whether can be 
made in pi^liminary decree. See ClV. PROt 
CODE (1908), No. 223, 8 8.L.R. 28. 

(IZ) Partition of properties assessed to land 
revenue — Form of decree. See CiV. PRO. CODE 
(1908), No. 307, 24 Ind. Gas. 113. 

(14) Partition suit— Award of costs— Discre- 
tion of Court- See COSTS, No. 1, 21 Ind. Gas, 
746. 

(16) What is. See CUSTOM (GENERAL), 
No. 1, 20 G.L.J. 183. 

(16) Defendant applying to Revenue authori- 
ties for partition — Plaintifi claiming property 
as his whole property— Plaintiff referred to 
civil suit — Entry in revenue papers as joint — 
Effect — Cause of action — Limitation. Bee 
LIMITATION, No. 4, 163 P.L R. 1914. 

(17) Partition proceedings— Claim to chak — 
Admission of claim — Suit for possession of land 
allotted at partition — Adverse possession — 
Limitation. See LIMITATION ACT (1877), 
No. 23, 22 Ind. Gas. 675. 

(18) Undivided ancestral prope Ay — Mortgage 
by one co-heir — Right of another co-heir to 
olaim share in mortgage money — Limitation. 
See Mortgage (General), No. i, U.B R. 
(1913), 3rd Qc., 173. 

(19) Mortgage of undivided shhre— Partition 
aft ir execution of mortgage— Rights of « mort- 
gagee. See Mortgage (General),^ No. 35|. 
24 Ind. Gas. 2. 

I 

Partition Act. 

See ACT IV OP 1893. 
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Partnership. 

(1) Pai^ner entetifig intx) agreement for ser- 
vices to be rend ri;d to the partnership -Hts 
claim for remunf ration for the services not 
to be alloteed without dissolution of partner- 
ship and accounts. 

Where the defendants and the plaintiff 
entered into an agreement under whioh the 
plaintifi oontraoted to perform for remunera- 
tion certain work for the partnership. 

Held^ that it would be inequitable to allow 
the p^ytintifE to claim the remuneration without 
dissolution of the partnership and rendition of 
accounts. Pala Ram v. Chena Mai, 80. P.L. 
R. leU-SS P.R. 1914 = 22 Ind. Gas. 571. 

Shah Din and Beadon, jj. 
fy References .*—110 P R. 1901 ; 1 Ind. Gas. 384 
«33 M. 76 = 4 M.L.T. 456 = 19 M.D.J. 10, D. 

:(2) Sums collected by certain partners — Suit 
for recovery of* his share by another partner 
— Institut on within^ 3 years from date of 
collection-^ Lapse of more than 3 years from 
date of dissolution of partnership — No bar 
of limitation, 

A suit for the recovery of the plaintiff’s share 
of the sums oolleoted and received by the other 
partners within 3 years before suit is not barred 
by limitation, even though more than 3 years 
have elapsed from the date of dissolution of the 
partnership. Gottlpati Chinna Kondian v. 
GoUipati Narasappa Naidu, 26 M.L.J. 221 = 
22 Ind. Gas. 947. 

SADASIVA AIYAB and SPENCER, JJ. 

(3) Death of one partner — Effect— New part- 
nership — Legal representatives not bound to 
continue partnership —Pia-tioe — Ptoceiure 
— Compelling a party to call his adversary 
a3 his witness-^Nol to be allowed. 

When a partnership is continued after the 
death of one partner, there is technically a new 
partnership. Although the surviving partners 
may in certain cases have a claim for damages 
against the estate of a deceased partner in 
respect of obligations contracted before his 
death, they cannot compel the legal represent- 
atives of a deceased partner to continue the 
partnership (a). 

A prooedure which compelled the plaintiff to 
9all one of the defendants as his witness is not 
one to be commended. It placed the plaintiff 
in this respeo|. at a disadvantage, although in 
the present case it did not affect the merits. 
Clearly it should not be allowed (d). Seth 
Ramdas, son of Seth Shivandas v. Diwan 
Partabrai, son of Gurdassmal, 7 S.L.B. 85 
= 23 Ind. Gas. 771. 

Pratt, j^.o. and Kemp, a.j.c. 

References:— (a) 6 Hare 118, R. (6) 32^ A. 
104 , R.% 

(4) Partnership accounts— Duty of each part-* 
ner to discovernll documents— Arbitration^ 
reference of dispute with customer to, by 
one partner— OtherSt if bound— Qipstion if 


Par tnershi p;^(Coneint£e(2) . 

one of law— Agreement to fefer not or*igi- 
nally bmdtng becoming binding hy acquies- 
cence or acceptance of benefit- (Question if 
should be allowed to be t then for the first 
iimeon appehl— Partner charged wUh enter- 
ing into agreement to refer negligently and 
f improperly— Measure of damdies— 0am of 
proof, 

• < 

For the purpose of working out a partnership 

decree, each party to the action is bound to 
produce and discover all documents in his 
possession relating to the partnership, and an 
application by the plaintiff for d soovery of 
documents in the possession of a defendaiift in 
such an action ought not to have been refused ; 

Held, that the deoision of the High Court 
in so far as it was of opinion that the accounts 
taken by the Commissioner (and affirmed by 
the trying Court) were not properly taken or 
supported by evidence and must be investigated 
afresh was correct, 

A sum of money, paid by a customer as the 
result of a reference to arbitration in . whioh the 
legal personal representatives of a deceased 
partner were no parties, having been brought 
into the partnership acoounts, the latter, wj^o 
did not dispute the item in the first Court, for 
the first time on*appeal contended that, not 
being parties to the reference, they were not 
bound by it. 

Held, that the question whether the legal 
personal representatives of the deceased partner 
were bound by the agreement, to refer and by 
the award was not a simple queetidn of law to 
be decided without refereuce to the facts of the 
case or any evidence which might have been 
available if it had been rained at tbe proper 
time, and the contention should have been 
rejected as having been put forward at too lato 
a stage. 

An agreement to refer not originally binding 
might become binding later oo by the acquies- 
cence of the party or hi% aooeptance of benefits 
thereunder. 

Held furlhett that if the legal personal 
representatives of the deceased partner were not 
bound by tbe award, they would not be entitled 
to relief on tbe footing that it was bidding, but 
had been negligibly and improperly entered into. 

That if relief co&ld be given on this footing 
the difference between the amount originally 
claimed aga^st the customer and t];te amount 
paid by him under the award would not 
neoessarily be the measure of damages ; nor 
could tbe onus of proving that it was any less 
sum be thrown on tbe person accused of negli- 
gence and iedproper conditpt. Raf Dwarka 
Nath fiarkar Bahadur y.« Haji Mahoraed 
Akbar, 18 O W.N. 10A»27 M L.J. 192- 
(1914) M.W.N. 876-16 M.L.T. 521-17 Bom. 
L.B. 6-34 Ind. OaB. 30t-21 O.L.J. 1 (P.C.). 
Lord Moulton, IjORD Parkbb, Sib 
John BDOB and'Mt. AMBBB ALI. 

ite/.r«nea t— 14 O.W.M. 1106, B. 
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Fartnerihip--(Con/int6ec2). • 

(5) LmnB-^Partner--^ Liability of partner on 
Uas* exituted by otht^r partners — Ohligahon of 
pnrtnrs specially defined in partnership d-^ed — 
D images tor use and nccupatinn, smt for, J D. 
Pappidemetfiou V. Rase Holiday, 7 L.B.R. 
4‘2«;4l lai. Oas. 3 = 6 Bur. L.T. 164. See 
Final Part. IC'13, Col. 984. ^ 

(6V Suit for dissolution of—Subsequen^ suit 
for reoove'ry of property held not as partners 
but as oo-owners— btr. OlV. PRO. 

CODE (1908). No. 240, 83 P.L 1914. 

(7) D<joree against firm— Suit against firm 

Names of partners not disclosed in plaint— 

Application for service of sum nous on certain 
person as partner — Representation made at thO 
time of service — Effect— Refusal to accept— 
Service on outer door of firm office— No written 
notice as to capacity in which summons 
was served -Du tv of person served. S^eOlV. 
Pro. Code (1908), No. 81. 19 O.L.J. 581. 

(8) Suit in, the name of a firm — Verification 
of plaint. See ClV PRO. CODE (1908), 
No. 393. 12 A.L.J. 1020 

(9) Partnership suit — Duty of Court — 
Amendments woen may be allowed. See OlV. 
PidO. CODE (1908), No. 180, 33 Ind, Cas. 564. 

(10) Sale of business by source of the partperg 
—Effect -Dissolution of the — . See OlV. PRO. 
CODE (1908), No. 263, 8 S.L.R. 69. 

(11) Debts due to a firm Death of one of 
the partner'!— Right of surviving partners to 
sue without joining legal representatives of de* 
ceased partner —R-*fasal of surviving partners 
to suit — Remedy of representative of deceased 
partner. See CONTRACT ACT. No. 42, 24 Ind. 
Gas. 268. 

(12) Hindu Law— Joint family partnership— 
Death of one of the partners- Effect upon disao- 
UitioD of partnership — Agreement between 
survivors to continue the partnership — Liabi- 
lity of surety* — Suit for dissolution and accounts 
— Art. 106. Limitation Act (1908). See CON- 
TRACT ACT, No. 104, *101 P.R. 1914. 

(13) Hindu family — Partnership — Death of 
partner— Succession by non — Debts of the firm 
—Presumption. See HlNDC LAW (DEBTS). 
No. 6. 24, Ind. Gas. 86. 

(14) Factors determining whether a person is 
mere creditor or partner. Saa INSOLVENCY, 
No. 3, 22 Ind. Oas. 14. 

(16) PrMtioe of Nattukottai Ohetties— Ac- 
knowledgment by member of a fai&ily firm who 
is also the manager of the family whether 
binds the firm. See NATTUKKOTTAI Chbt- 
TIBS, No. 1, 27 M.LJ. 631. 

(16) Agent Appointed to carry dh the business 

of a nlooey lending paptnerahip— Right of agent 
to sue for dissolution of the partnership — 
Amendment of plaint— Formal defect. See 
POWBR-OP-ATTORNBl^, No. 2, 7 Bur. L.T. 
902, ^ 

(17) Principal and Agent— Money deposited 
with manager of business not jn the course ol 


Partnership— (Concluded) . 

business— Liability of proprietor —Estoppel. 
Bee PRINCIPAL AND AGENT, No. 5, 247 P.L. 
R. 1914. 

(18) Partner’s liability in respoot of partner- 
ship debts and obligations prior to becoming 
partner. See TRADE MARKS, No. 1, 19 O.W* 
N. 1. 

(19) Suit on— Withdrawal of suit by plaintiff 
— Effeot on claim between oo-defeudaots. See 
Withdrawal op suit, No. 1, (1914) M.W. 
N. i55. 

Pe^turage. 

Right of cuVwators to pasture lands — 
Right based on custom — Beasou ableness-- eras- 
ing cattle from time immemorial -^Sufficient 
pasturage left in village, Syed Ali v. Sajam 
All, 19 Ind. Cas. 890 = 18 O.W.N. 735. See 
Final Part, 1913, Col. 985. 

Patents. 

Patent Act— Infringement — Defence — Want 
of subject-matter — Wafot of no«^elty — English 
and Indian Law. S-e ACT V OP 1888 llNVEN- 
TIONS AND DESIGNS), No. 1, (1914) M.W.N# 
817. 

PatnI. 

See PUTNI. 

Patni Taluks Regnlation. 

Bee REG. VIII OP 1819. 

Pattah. 

(1) No period fixed — Construction — Condition 
that after a certain year rent shall be so much 
— Permanent tenure. See LANDLORD AND 
Tenant, No. 34, 24 ind. Oas. 68. 

(2) House site in mirasi village held under 
patta from Government — Mirasidar’s right to 
recover possession of bouse site. See MiRASI- 
TENURE No, 2, (l9l4) M.W.N. 537, 

(3) Whether Government are under obligation 
to issue patta to ryotwari landholder - Non issue 
of patta — Effect on ryot’s rights. See SHIVAI- 
jAMA Tenure, No. l, (1914) M.W.N. 388. 

Pauper. 

(1) Unstamped memo of appeal filed within 

time along with application to be allowed to 
appeal as pauper— Application rejected —Appeal 
memo, stamped after expiry of limitation— 
Appeal barred. See APPEAL (GENERAL). 
No. 2, 7 L.B.R. 90. ^ 

(2) Pauper applioations when to be rejeoted 
—Amendment of pauper petition -Courts’ in- 
herent power. See CiV. PRO. CODE (1908), 
No. 401, 26 M.L.J. 343. 

(3) Defendant entitled to addupe evidence to 
disprove plaintiff’s pauperism. Sae ClV- PRO, 
Code (1908), No, 899, 23 Ind. Cas. 9741* 

Paymeots. * 

* Money paid under compulsion of legal pro- 
ceedings cannot be recovered. See KHORPOSH 
GRANT, ^ No. 1, 19 O.W.N. 109. 
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Pedigree. 

(1) Pedigree eiytraoted from Settlement 

records— Presumption— Reversioner, what must 
prove. See EVIDENCE ACT, No. 20, 21 Ind. 
Cas- 274. ^ 

(2) Entries in books of Haridwar priests — 
Evidentiary value as to. See EVIDENCE, 
No. 5, 171 P.L.R. 1914. 

Pei8hcash« 

^ Decision that certain lands do not form part 
of Zamindari — Claim for refund of proportionate 
Maintainability. See ACT XXVIII 
OF 1860 (Madras Surveys and Bound- 
aries), No. 1, 27 M.L.J. 529. 

Penal Assessment. 

Possession short of the statutory period 
whether sufficient for a declaratory suit — Levy- 
ing of penal assessment when amounts to inter- 
ference with possession — Penal assessment when 
leviable. See SPECIFIC RELIEF ACT, No. 24, 
37 M. 298. • 

Penal Code. 

(1) Ss. 182, 211 — Application in Judge’s 
Court — False information — Prosecution sanc- 
tioned by Judge— Legality. See SANCTION TO 
Prosecute, No. i, 12 a.l.j. 278. 

(2) Ss. 482, 486. Sae COMPANY, No. 3. 7 

Bur. L.T. 116=16 Cr.L.J, 337. • 

Penalty. 

(1) Relief against penalties iu compromise 
decree. See COMPROMISE, No. 1, (1914) M. 
W.N. 92. 

(2) Bond — Condition— Twenty five per cent, 
more to be paid on default in payment on fixed 
day with 12^ per cent, per annum interest on the 
consolidated amount — Whether penal. See 
Contract act, No. 74, 23 Ind. Cas. 542. 

3) See INTEREST. 

PensionB Act. 

See ACT XXIII OF 1871. 

Perjury. 

Perjured evidence whether a ground for 
setting aside decree. See FRAUD, No. 2, 13 
O.W.N. 447. 

Permanent Settlement. 

Saltpetre^ &diisive right to dig — Nimak 
Sayer Mahal, Permanent Settlement of — Rea- 
sonable right of user — Permanent Settlement — 
Assets — Grant — Review — Appeal, restoration 
and re-hearing of, Oolab Chand y. Jaoki 
Koer, 18 O.L.i. 151 = 17 C.W.N. 1195 = 20 Ind. 
Cas. 660=41 0. 286, See Final Part, 1943, 
Col. m. 

Permanent Settlement Regulation* 

See REG. 1 OF 1798. 

See REG. XXV OP 1802. 


Permanent Tenure. 

e 

Amaram tenure — BesumabiUty — GirdBm- 
stances telling against the right of permanent 
occupancy. Raja of Yenkataglri y. Hukkn 
Narasayya, 8 M.L.T. 258=7 Ind. Cas. 202 = 
37 M. 1. See Fiual Part, 1910, Col. 1016. 

Pilgrimage. , r 

Hindu widow — Pilgrimage to Gaya— F^ast 
given 'after return from Gaya whether legal 
necessity — Right of reversioner. See HINDU 
LAW (Widow), 'N o. 18, 18 O.W.N. 1303. 

Plaint. 

(1) Presentation of plaint, out of office hqurs, * 
to officer of Court, authorized to receive 

♦ within office hours, whether proper person- 
tation— Ratification. 

A presentation, out of office hours, of a plaint 
to an officer of a Court authorized to receive 
plaints within office hours only, is not a proper 
presentation, unless ratified by the Court on 
that very day. C. 'M. Appavv. Plllai Y. 
Sheikh Amir Sahib, 23 Ind. Gas. 360. 
Sadasiva Iyer and Spencer, jj. 

(2) Suit filed by two plaintiffs — One alone 
signing plaint —Return of plaint — Authority po 
sign on behalf of the other not proved— Repre- 
sentation of plaint with signature of the other 
after expiry of period of limitation — Whether 
saves bar of limitation. See ACT XXVI OF 
1881 (NEG. INSTRUMENTS), No. 4, 26 M.L.J. 
494, 

(3) Order returning plaint for presentation to 
proper Court — Appellate Court setting aside 
order— Duty of lower Court. See ACT I OP 
1908 (Madras Estates Land), No. l, 16 M. 
L.T. 244. 

(4) Order returning plaint for presentation to 

proper Court — Appeal. See CiV. PRO. CODE 
(1903), No. 163, 12 A.L.J. 21. . ^ ^ 

(5) Suit by corporation — Plaint signed by 
ptinoipai officer who is also am-muktear. is 
sufficient. See CiV. PRO. CODE (1908), 
No. 392, 22 Ind. Cas. 67V. 

(6) Suit in the name of the firm — Verifica- 
tion of plaint. See CiV. PRO. CODE (1908), 
No. 393, 12 A.L.J. 1020. 

(7) Return of plaint— Refusal to exercise 
jurisdiction — Revision. See COURT-FEES, 
No. 1, 19 C.L.J. 16. 

(8) Claim for mesne profits beyond pecuniary 
jurisdiction — Presentation of plaint in *Uourt 
of competent jurisdiction if to be deemed new 
suit. See MesNE PROFITS, No. 4, 24 lad. 
Gas. 232. 

(9) Agent authorized to enter appearanoe in 
suits — Power tjto sign amended •plaint. See 
Principal and agent, nS^ 3, 7 Bur, L.T. 
199. 

Pleader. 

(1) Application for en^plment-^Concealment 

of conviction-- Misconduct — Dismissal, 

* «• 

A pleader who oonoeals his past oohviotioh 
by intentionally .omitting to recite it in hia 
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:Pleadep^tConc?t4(Zdd) . » 

appiioation for admission is liable’ to be dis- 
missed. In the metier of a Second Grade 
Pleader, 15 Or, D.J. 587=^35Ind. Gas. 339. 
HARTNdLD and ORMOND, JJ. 

(2) Letter written by vakil — Suggestion of his 
j^bility to iD(lueno0 Magistrate-Professional 
misconduct See LETTERS PATENT (Mad- 
RAS\, No. 1, 26 M.L.J, 429. 

(3) Use of special powers of^attorney to evade 
the provisions of the law relating; to the appoint 
ment of pleaders and advocates. See Begu- 
liATION I OF, 1896 (UPPER BURMA OlV ID 
COURTS). No. 1, 7 Bur. L.T. 206. 

Pleader And Client. ^ 

# 

(1) Vakil and client— Vakil empowered io 
execute decree— Power to execute decree 
implies power to receive money outside 
Court, 

The power given to a vakil by his vakalat- 
nama to execute the decree on behalf of bis 
client implied a power to' receive money from 
the judgment'debtor outside the Court on be- 
half of his client. Shankara Raja v. Srirama 
Desikachariar, (1914) M.W.N.,220- 15 M.L. 
T. 162*22 Ind. Cas. 277. 

SAD4SIVA AIYAR and SPENCER, JJ. 

iie/erence (1912) M.W.N,’ 1204, F, • 

(2) Pleader — Appearance /or one side’— 

^ Appearing for the other— Civil Rules of 

Practice — R, 277- 

Under t. 2*77 of the Civil Buies of Practice, a 
pleader who. had been retained by a party an^ 
has drafted the written statement is entitled to 
appear for the opposite side when the party 
originally retaining him does not seek to 
employ his services but has engaged other 
pleaders in the case. Aohutaraniayya y. 
Secretary of State, (1914) M.W.N. 785. 

*** Kumaraswami Sastri, j. 

(3) PUader and client — Appearance for one 
party in proceedings under S. 145, Grim, Pro, 
Code — Subsequent institution of suit in Civil 
Court by the opposite party— Pleader appearing 
fdr the latter in Civil Court — Refusal of audi-' 
ence by Court— Prooriety — Poioer of Court to 
refuse audience— When arises — Professional 
misconduift—Civ. Rules of Practice, r. 277 — 
'Proceeding^ — Scope gf the term — ‘ Matter con- 
nected with the proceeding'— Meaning — Princi- 
ple of the rule— Power of Courts to apply such 
principle. SriniYasa Row v. Pichai Pillai, 25 

56V^*21 Ind. Gas. 629. See Final Part, 
1913, Col. 989. 

(4) Damages— Pleader retained by one party 
accepting vakalat from the other side— Breach 
of contract. 'Tumjiluri Yenkataramayya y. 
Lakshml Naraaimha Chary ulu, 14 M.L.T. 
689*(1914) M.W.N.* 88*26 M.L.J. 72*22 
Ind. Cas. 33. See Final Part, 1918, Col. 990. 

(d) Pro-note for mpney spent by vakil on 
client’s behalf for Commissioner’s fees, outfees, 
etc.— Pro-note not filed In Court — Maintainabi- 
lity of suit thereon-^Fower to .pass decree lor 


Pleader and CWwiki— (Concluded), 

sum actually due to vakil— ^>ro-not^ whether 
operates as an acknowledgment of' liability. 
See Act XVIII OP 1879 (LEGAL PRACTI- 
TIONERS), No. 3, 27 M.L.J. 728., 

(6) Suit for money due for fees and litigation 
expenses— Oral agreement — Validity. See ACT 
XVIII OF 1879 (Legal Practitioners), 
No. 2. 20 C.L.J. 445. 

(7) Admission by party or pleader in another 
suit— Weight to be attached. See Appeal 
(SECOND Appeal), No. 7, 19 C.L.J. 541. 

(8) Vakil— Authority to oompromise-'JQues- 
tfbn of fact— Powers in Vakalainama, See 

Civ. Pro. Code (1908) .No. 387, 8 S.L,R. 91. 

• 

(9) Civil Rules of Practice (Madras), r, 277, 
as amended — Pleader retained for a party 
—Pleader drafting written statement and not 
engaged for the subsequent stages of the suit— 
Whether entitled to appear for the opposite 
side— O mws. See CIVIL RULES OF PRACTICE 

(Madras), No. 2, 16 M.L.T. 849. 

» 

(10) Gross carelessness of pleader whether 
“sufficient cause” for filing appeal beyond 
time. See LIMITATION ACT (1908). No. 6, 9 
P.L.R. 1914, 

(11) Preparation of paper book — Contract- 
Undertaking — Duty of vakil. See PAPER. 
BOOK, No. 1, 19 C.L.J. 432. 

(12) Mo{?tgage by pardanashin lady and her 
brother — Property solely of lady— Pleader 
securing mortgage in name of another— 
Deed not explained to lady — Burden of proof. 
Bee PARDANASHIN LADIES. No. 2, 27 M.L.J. 
13. 

Pleader’s Fees. 

(1) Assessment of^ See ACT I OP 1894 (LAND 
ACQUISITION), No. 8, 17 O.C. 284. 

(2) In appeal from order under Ss. 244, 212, 
Civ. Pro. Code (1882). See CIV. PRO. CODE 
(1908), No. 227, 24 Ind. Cas. 283. 

Pleadings. 

(1) Plaint— Pleadings— Issues— Joint Hindu 
family— Trading family partnership — Each 
may exist independently. 

Where the defendants were sued, not as the 
surviving members of a joint Hindu family, 
which had been carrying on a family business, 
but simply as the proprietors of a trading firm 
known as N.M. and J.M. on whose behalf G., 
defendant No. 2, in his capacity ^f agent of the 
firm, drew the hundis sued upon in favour of 
the firm of R. B. and G.M. and where, in the 
subsequent pleadings in the issues framed by 
the District Judge, there was no mention of the 
defendants oonstituting a joint Hindu family : 

J leld, that the plaintiffs should not have 
h allowed to adduce any proof in sui^ort of 
the existence of alleged joint family, and the 
0 District Judge should have only decided the 
point whether the defendants were the proprie- 
tors of the trading partnersliip known as N. M* 
and J.M.i when the hmdie in question weew 
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Pleadinga— (Con/intMd). 

drawn, and wbetfier they were liable upon those 
hvndis bS snob ifroprietor at the time when 
the present suit was brought. 

Eeld, further, that the question whether, at 
the, time of the execution of the hnndis, G. was 
oom potent to draw them on bth^lf of the firm 
and also whether he in faot drew them in the 
name of the firm and as its agent in the ordi- 
nary course of business, should have been 
decided without reference to the alleged faot of 
the defendants being members of a joint Hindu 
family. Amar Math v Gurdaa Mai, 94 P.L.R. 
1914*63 P.W.R. 19U = 2J Ind. Oas. 716. , 

SHAH DIN aud BBADON, JJ. 

(9} Pleadings^ Written statement-- Failure to 
deny o UegaiionSt in plaints effect of — Plaint, 
amendment of — CoutVs discretion — Ctv- 
Pro, Code (1908), 0. VIII, r. 5. 

There was nothing in the Code of Civil Proce- 
dure of 1682, corresponding with O. VIII, r. 5, 
of tbe Code of 1908. The effect of failure under 
the latter Code to deny id tbe written statement 
the allegation of faoc in tbe plaint, does not 
necessarily amount to a proof in the plaintiff’s 
favour. 

It is in the discretion of the Court to allow 
or disallow an application for amendment of 
plaint. Satyes Chandra Sarkar v. Mon- 
mohinl Dasi, 19 C.L J. 518. 

JENKINS, C.J. and MOOKBRJEE, j. 

(3) Pleading^ Construction — C v. Pro. Code 
— O. Vni, rr. Evidence Act, 8. 58 

•^Malabar Law. 

Oldfield, J . — Where tbe parties are Ghetties 
residing in Malabar, Malabar law is not applic- 
able to them in the absence of a special allega- 
tion that it is so. 

Tyabji, /.—Whether or not a matter is open 
upon the proceedings sufddently to give tbe 
Court the right to form a judgment upon it 
must be dependent upon tbe particular facts 
and upon tbe allegations in and form of tbe 
pleadings. Whatever system of pleadings may 
exist, the sole object of it is that each side may 
be fully alive to the questions that are about to 
be argued in order t^hat they may have an oppor- 
tuniiy of bringing forward such evidence as 
may be appropriate to tbe issues. This being 
tbe object of pleadings (1) allowance must be 
made for very inaccurate mode of setting forth 
the claims of persons and tbe answers or de- 
fences to them. Piarntsin Indian Courts ought 
not to be loohud at in the same manner as de- 
clarations in an English Court. (2) The res- 
ponsibility of clearly perceiving and raising 
points which arise upon tbe pleadings and the 
evidence and tbe proper adjadioation of which 
is essential for, tbe ends of justice rests on tbe 
Court as much as on tbe parties or their plead- 
ers. (3)t In regard to oonstruction of pleadid^s, 
tbe primary though not the only consideration 
is not so much what a careful draftsman would J 
intend to express if be had used the words iu 
question nor what "meaning the Court or the 
opposite party ought to have pat on these 


Pleadings— (^onfinued). 

words, but m what sense as a»matter of fact 
tbe words were understood. The Court must 
look not to tbe mere wording of the plaint but 
to the issue whiob was settled for trial and to 
the manner in jwbich t he case was treated in 
the lower Courts. t4) Courts do not exist for 
the sake of disoipline but lor the nake of deoidr 
in^ controversy, * 

Madho Prasad’s case afiords still su£Gi6ienfi 
guidance for tbe construotion of written state- 
ments under O; VIII, rr. 2 to 5, of tbe Civ. 
Pn. Code (1908) and 8.58 of the Evidence Act. 
Azimanilla Yetttl Kannu Pillri v. Kayloarf 
Gopalam Nalr, (1914) M W N. 883. 

Oddfibld and Tyabji, jj. « ** 

PUadngs, fahification of, whether pa- 
nishable. 

Pleadings are statements required by law to 
be true ; and, therefore, a wilful falsification is 
punishable by the criminal Jaw. The British 
India Steam Navigation Co., Ltd. v. M. 
N. Fakir Mahomed,’ 7 L.B.B. ^57 » 25 Ind. 
Oas. 805. 

Parlbtt, j. 

(5) Pleadings ^Change of case-^^JssueS'-Suit 
to set asiie a deed of g ft as fvaudulent. fatlir^g,. 
claim for accounts of a share as from agent, 

Sayedani Mahroada Khatun Chowdhrani v. 
Mahomed Elahabad Khan Pani, 17 C.W.N. 
427=»2B Ind. Cas. 332 (P.C.). Bee Pinal Part, 
1913, Col. 992. 

(6) Suit for redemption — Plaintifi’s failure to 
prove mortgage — Plaintifi's possession through 
mortgagees proved— Decree in plaintiff’s favour 
— Isnue remitted by H'gh Court— New case. 
See ADVERSE POSSESSION, No.,13, 12 A.L.J, 
1233. 

(7) Admission of one defendant whether bind- 

ing on co-defendant. See APPEAL iGENERaL),, 
No. 6, 22 Ind. Oas. 916. •> , 

(8; Pleadings faulty — Claim in plaint based 
on wrong grounde — No objection by defendant 
— Amendment. See CEyTLON CiV. PRO, ACT^ 
No. 1, 18 C.W.N. 617. 

(9) Plea of non-joinder of co-plaintiff — Dis- 
missal of suit on pha not raised. 8*e(IV. 
Pro. Code (I908). No. 232. 21 Ind. Oas. 182. 

(10) Allegation of want of reasonable and 
probable cause — When suffiruent. Bee DAMA- 
GES, No. 3, 18 C.W.N. 1189. 

(1 1) Defendant’s plea oontained in a fubker 
drawn up at tbe fir^t bearing— Deciswn thereoo' 
-Eff ot. See Easements act, No. 9, j2 a* 
L J. 465. 

(12) Partv when estopped by his pleadings. 
Si6 ESTOPPEyc*, No 1, 21 Ind. Gait. 64. 

(13) Pleadings raising isBU«3 with sufficient 
clearness — Whethrr issue 'should be in a parti- 
cular form. See FRAUDULENT TRANSFEBSk 
No. 1, (1914) M.W.N. 556. 

(14) Point taken for the first time in second 
appeal — Maintainability. See MORTGAGHt 
(GenebaL), No. 4, 21 Ind, Oae. 654. 
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Fleadingi-r (Concluded). ^ 

(1^) Decree not to be given on 'the basis of 
claim not set up in plaint or appenl petition or 
raided in the issues. See POSSESSION, Not 7, 
(1914) M.W N. 784. 

(16) Petition for comrromisp — Pleading — 
Registration. See REGISTRATION ACT (1908), 
(, Mo. 3, 22 Ind.iOas. 55. 

Pledge. 

(1) Beniedien of pledgee of moveable property. 
^See CUSTOM (General), No, u 20 g.L.J. 183, 

(2) SpeoiRc moveable property — Person 
entrusted for inspection with a view to sale — 
Pledge by him — Sait by true owner to recover 
from pawrjee — Limitation. See LIMITATION 
ACT (1908), No. 79, 16 M.L.T. 221. 

* Political Pension. 

Property granted by Governnaent for politi- 
cal consi ieratioris whether a — Exemption from 
attachment. See Civ. Pro. CODE (1908), 
No. 105, 12 A L J. 437. 

Ports Aot (Calcutta). 

Sae Ben* ACT IX OP 1890. 

Poseesiion. 

(4) Ti'le — Possession for Ifss than statutory 
peri' d~-Di Cfee in p s.^e^sijpa suit — 
bvlicil p'if^s asion ^8uit for recovery cf poa-^ 
sfss on — TitUof def^-nda U^ it to be inVf'SU- 
(fnied-^ Spec^^fic Relief Act^ 8, 9^Limita 
tion> 

Mere previous possession for less than the 
statutory period 'would not, according to the. 
Jaw of this country, enable a party to succeed 
in a suit for ejectment, when the relief by a 
possessory suit 'under the Specific Relief Act is 
gone (a). 

The plaintiff’s predecessor, K, was, in 1897, 
pi^Lt in syipbolioal possession, n< t in actual 
poBseB^ton, under S. 9, of the Specific Relief 
Aot. The defendant was not a party to the 
suit under 8. 9. K died one month after he 
was put in pcssession. Jn 1910, the plaintiff 
brought a suit for recovery of possession, but 
failed to prove his title : 

Held, that the plaintiff’s suit should be dis- 
missed and the Court should not investigate the 
defendnnt’J title. Satyendra Nath Hisra v. 
Latif Khan. 21 Ind. Qas. liS, 

COXB and Ray, JJ. 

Refer3nces;-(o)2Q C. 679=3 O.W.N, 668, 

Bel. 

(2) 8uit for possession — Plam^iff proving his 
poMseaswn lor a number of yea' a and puy 
ment of rent to the anmitted hndlord^ tut 
failing to prove the si^eci f^c tiile on which 
he based hia &}aim — Effect — Defendant 
having no title to possesaione 

Suit for recovery of possession of land from 
defendant, alleging tba'^ plaintiff purohased it 
in 1304 B.8. from T who was in possession for 
more than 12 years, and ibat since then he had 
been in possession on payment of rent >o the 


Potsesiion — {Contiwued ) . 

admitted proprietor of the land up to 1314 B.6.^ 
When he was dispossessed by^ defendiint. De- 
fendant denied title and possession of plaintiff. 
It was found that T, from whom plain tifi 
aUeged to have derived his title'bad no title. 
Held that, although plaintiff failed to prove the 
speoifio title under which he claimed, yet, as 
plaint ff ’s possession over a considerable number 
of years and his payment of rent to the ad- 
mitted pr>prietor were established, the legal 
iuferenoe flowed that plaintiff was in possession 
by virtue of a title derived from the owner of 
the land which gave plaintiff a right to posses- 
sion, and plaintiff was therefore entitled to re- 
cover it from defendant. Adhar Chandra Pal 
Y. Dibakap Bhuyan, 41G. 394. « 

Jenkins, c.j. and Mookerjee, j. 

(3) Poaaeasion, suit for — Usufru^4uary mori* 

gage^ redemption of — Mortgage invalid in 
law — Pla nt ff’s title established - Plaintiff 
to recover possession^ SUit^ nature of^ if 
changed, , 

A suit for possession on redeeming a usufruc- 
tuary mortgage is in substance a suit for pos- 
session of the land. 

In a suit for possession of land on redeeming 
a usufructuary mortgage, if the plaintiff estab- 
lishes bis title and the only answer that the 
defendant has is that the mortgage is void in 
point of lav\ the plaint fif is entitled to get the 
land, because the defendant on his own showing 
has no title whatever to retain posseAsion of the 
land. Annada Halt v. Khudiram Halt. 18 0*. 
L.J. 532. 

Jenkins, c.j., and Mookerjee, j. 

(4) Evidence-- Barden of proof Suit for poa- 
seseton—Nuzal land — Secretary of State for 
India in Council, 

The Secretary of State for India in Council 
claimed possession of a pint of land as part of 
what IS known as the Nazul land of wbioh he 
was the proprietor and proved that the land 
was part of the Nazul land. Held that it 
was sufficient f ir the S cretary of State for 
India in Oounoil to show that the plot of land 
olaimed was pact of the Nazul land and it was 
not necessary for him to prove possession over 
that panicular plot. Inait Husain Y. The 
Secretary of State, 12 A.L.J. 894. 

PlGQOTT. J. 

Rtference 14 A. 193, R, 

(5) Defendant in possession cls% trespasser — 
Suit for piaaesaion — Burden of proof 
Plaintiff to p ove his ti:le. 

In a suit for possession, though the defendant 
is found to be in the position of a mere tres- 
passer, it is none the less necessary for the 
plaintiff, who seeks to oust the defendant, to 
prove his own title, Tbe defendant’s failure to 
plead &fus tenia does not absolve the plainiifi 
of this dm y. Kanakaminai y. Aoanthamathi 
Ammal. 37 M. 293. :> 

WHITE, C.J., and Saneaban Naib, J« 

4 
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To uwBion-- [Continued). 

(6) Possession Ivithin 12 years of suit — Limi- 
AcU Art* 142 - Undisturbed posses- 
sion-^Discontinuance of possession. 

In a suit for ejeotmenti of a trespasser from 
oei;taio land allowed to remain fallow for many 
years by the owner, the defendant pleaded that 
the land had been waste land for 40 years and 
he oleared the jungle with the permission of the 
Tbugyi and was in occupation. 

Held that the suit was governed by Art. 142, 
Limitation Aot, and the plaintifis must prove 
that they were the rightful owners and were in 
possesion a( some time within 12 years before 
the suit. 

Biscontinuance of possession means an 
abandonment ot possession by one person fol- 
lowed by the actual possession of another 

person. Nga Po 9. Nga So Pe, 7 Bur.L.T 255. 
MCCOLli, J.C. 

(7) Possessory Htle — Cause of action must be 
clearly set out. ^ 

A suit against a trespasser can be based on 
mere possession of the property, but the plaint- 
iff must clearly set up such a case so that the 
contesting defendants may know what they 
have to meet. The plaintiff should not be 
given a decree on the basis of a claim not set 
up in the plaint or raised in the issues or even 
set up in the appeal petition. Maikal Servai 
y. Thambuawami Servai, (1914) M.W^N. 784. 
Ayling and Hannay, jj. 

(8) Cause of action^ absence of — Possession, 
suit for. upon proof of Htle— Dispossession^ date 
of, whether material— Possession within 12 years 
of suit sufficient— Civ. Pro. Code (1882), S. 335 
— Effect of proceeding under S. 335, what is — 
Variance between pleading and proof —Dismissal 
of suit. Nabadwipendra Mooker jee v. Madhu 
Sadan Mandal, 16 Ind. Cas. 741 = 18 G.W.N. 
473. See Pinal Part, 1913, Col, 095. 

(9) Doctrine of possession following title— Ap- 
plication where plaintiff has to prove possession 
at a particular point of time. See ACT VIII 
OP 1885 (Bengal tenancy), No. 86. 19 C. 
W.N. 18. 

(10) Person having title and exercising acts 
of ownership only over a portion and leaving 
the rest as waste — Presumption as to having 
possession over the whole— Applicability of 
presumption to the case of trespasser. See 
Adverse Possession, No. 6, 23 Ind. Oas. 
520. 

(11) First® suit for specific performance — 
Second suit for possession not barred. See ClV, 
Pro. Code (1908), No. 239, 16 M.L.T. 103. 

(12) Suit for declaration of title and recovery 
of possession — Ascertainment of mesne profits — 
Appeal— Reniand —Decision with regard to 
posseyfision whether a preliminary decree. cSee 
ClV. Pro. Code (1908), No. 7, 19 C.L.J, 346. 

(13) Suit by one of many joint owners 

possession — Other oo-owne'rs pro forma defend^ 
ants— Form of dedree. See CO*OWNEBS, No. 1, 
21 AhL.J. 23. ' * 

I 


PoBBmXotk’—lConcluded) • « 

(14) Presdmption that oc-ow/ier’s posseasioik 
is on behalf of all owners — Possession by big- 
gest adult shareholder — Character of — Trustee 
for minor oo-owners — Reason for rule. Bee 
CO OWNERS, Np. 2, 23 Ind. Cas. 662. 

(15) Suit for possession of land by proprietor 

of undivided half-share — Nature «>of decree theft 
plaintiff may be entitled* to — Proprietor of 
undivided half-share if can eject any cpie oh the 
land from the whole of it. See CO-SHABER§, 
No. 6, 18 G.W#N. 1011. , 

(16) See Ejectment, No. l, 21 ind. Cas. 

256. » 

(17) Suit for possession— Symbolical posses, 
sion delivered to plaintiff more thah 12 'years 
ago as against defendant — Presumption of 
continuance of possession— Finding that no, 
actual possession ever obtained— ‘Limitation- 
Recovery of rent decrees against raiyats within 
12 years if possession. See HINDU LAW 
(WIDOW), No. 10, 18 G.W.N. 940. 

(18) Long possession without payment of 
rent — Rent free grant — Presumption. Sea 
Landlord and Tenant, Nos. .89, 41, 42 
and 44, 24 Ind. Gas. 286, 319, 354, 424. 

(19) Ouster — Suit for joint poaaession — When 
maintainable. See LEASE, No. 1, 18 C.Wt,N, 
420. 

(!jO) Expiration of lease — Lessee’s right to 
eject a trespasser — Acquiescence of landlord— 
Effect. See LEASE, No. 10, 37 M. 281. 

(21) Suit for share of moveables on death of 
widow of brother— Contest betweeif two brothers 
—Limitation. See LIMITATION ACT (1908), 
No. 109, 13 P.L.R. 1914. 

(22) Suit for possession of the land free of 
the house and trees — Claim merely for removal 
of trees — Limitation. Bee LIMITATION AOT 
(1903), No. 132, 17 O.C. 252. 

(23) Suit for redemption of a spepifio mor^- 
gago— Defendant admitted a mortgage but de- 
nied the mortgage set up — Plaineifi to prove a 
subsisting title to possession as alleged. See 
Mortgage (Redemption), No. i, 12 A.L.J. 
102 . 

(24) Suit for possession as full owner — Alter- 
native claim for pre-emption. See PRE-EMP- 
TION. No. 20, 12 A.L.J. 798. 

(25) Dispossession in respect of the whole — 
Whether person entitled Ijp moiety can proceed 
under S. 9, Speckfio Belief Aot. See SPECIFIC 
RELIEF ACT. No. 1. 19 C.L.J, 117. 

(26) Suit for poasessiou — Whethe^ under S. 9, 
Specific Belief Aot— Inference from the fact 
that the suit was brought within six months— 
Also from the fact that the suit was for posses- 
sion only and not declaration of title— Whether 
appeal lies •to the Divi^ionaF Court. See 
SPECIFIC Relief act, Nor2, 7 Bur. L.T. 10. 

(27) Possession short of the statutory period 
whether sufficient for declaratory suit — Levying 
of penal assessment wlien amounts to interfer- 
ence with possession— ]^6Dal assessment when 
leviable. See SPEOlFiC RELIEF AOT, No. 24. 
d7M.29S, 
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Post. 

Use of post? mark in evidence — Date of notice 
if proof of being posted on that date — Delivery 
of articles — Inference — Post mark of the receiv- 
ing office— Befusal to take delivery — Endorse- 
ment on the cover of the registered article — 
A(|miB8ibility in evidence — Tender — Presump- 
tion. See TRkNSP.lSR OF PROPERTY AC^ 
No. 89> 20 O.L J. 455. 

Power of Attorney. 

*■* 

(1) Construction — Powers of Agent under a 
general power^. 

, Per Spencer^ J, — While it is true that estab- 
lished ^law ./equires a power of attorney to be 
construed striotly, it is also correct to hold that, 
when an agent has a gener-al power of attorney 
to act in some business or series of transaotions, 
he may bo assumed to have all usual powers. 

Every document must be construed with re- 
ference to its particular terms, and differently 
worded documents afford but little assistance 
for correctly construing the document in a par- 
ticular case. 

The words in a power of attorney authorized 
an agent ** to conduct and manage all the other 
estate, property, moneys, affairs and concerns 
of the Zamindari . . . . ^ . in ^11 

respects as fully and absolutely as the principal 
himself is empowered to do and (subject as 
aforesaid) to do, perform and carry out all such 
acts and deeds and things whatsoever as may be 
considered requisite for the above purposes as 
amply and effectually as the principal could do 
in his own proper person if these presents had’ 
not been executed.’* Held that the words con- 
ferred on the 'agent such plenary powers as 
would include the transfer for a proper purpose 
to another person of decrees obtained in the 
name of the principal himself. Liiigam KrUtna 
Hhoopf^ti i)eo v. Basavi Reddy, 15 M.LT. 
U3 = ‘26M.L..T. 185 = 23 Ind. Cas. 236. 
SADASIVA AIYAR and SPENCER, JJ. 

References: — 12 M.L.T# 628 = 23 M.L.J. 595, 
D. ; 13 M.L.T. 114 = (1913) M.W.N. 72, R. 

(2) Power of Attorney — Constniction — Can 
an agent appointed to carry on the business 
of a mpney lending partnership sue for the 
dissolution of the partnership — Amendment 
of plaint — Formci defect -- Civ. Pro. Code 
— O. VI. r. 14. 

A poWer enabling the agents to carry on the 
business of £»firm shall not entitle him to sue 
for a dissolution of the firm. The proper course 
for the Court is to allow amendment of the 
plaint by requiring the principal himself to 
sign the plaint.^ since the defect dpes not go to 
the root of the case *bul is a mere irregularity 
which does not affect, the merits and which 
would not justify the reversal of a decree on 
appeal. P. L. K. Palanefippa Chetty v. R. M. 
A, R. Arunachelam Gbptty, 7 Bur. L.T. 202. 
TWOMBY and ROBIJ>"BON, JJ. 

(3) Power to execute decrees an I collect out- 
standinga — Whether includes podrer to oolleot 
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Power of Kttoeney-^(Conclude(i), 

decree debts and file execution applioationa 
therefor. See EXECUTION OP DECREE, No. 4, 
(1914) M.W.N. 372. 

(4) Construction of. See PRIl^CIPAIi AND 
Agent, No, 4, 23 Ind, Cas. 616. 

(5) Use of special powers of attorney to evade 
the provisions of the law relating to the appoint- 
ment of pleaders and advocates. See REGU- 
LATION I OF 1896 (UPPER Burma Civil 
Courts), No. l, 7 Bur. L.T. 206. 

Practice. , 

(1) Practice — Order returning plaint — Appel- 
late Court setting aside — Lower (Jourtnot com- 
petent to go behind. See MADRAS ACT l'6P 
1908 (Estates Land), No. i, 16 M.L.T. 244. 

(2) Summons for final disposal — Mortgage 
suit — Practice — Procedure. See CiV. PRO. 
CODE (1908), No. 263, 16 Bom. L.R. 39. 

(3) Duty of Court to draw* up preliminary 
decree ~ Practice. See CiV. PRO. CODE (1908), 
No. 136, 16 Bom. L.R. 67. 

Pre-emption. 

(1) Pre-emption — Wajib-ul-arz — Re-sale of 
property during pre emption suit to person 
with a preferential right, hut after extinc- 
tion of his right to pre empt by reason of 
limitation — Effect of. 

Daring thS pendency of a pre-emption suit 
based on village custom, the vendee re sold the 
property to a person who, in accordance with 
that custom, bad a right of pre-emption, pre- 
ferential to that of the plaintiff, but the sale 
made was more than one year after the date of 
the first sale which gave rise to the pre-emp- 
tion suit. Held that the person to whom the 
property was re-sold by the vendee having 
taken no steps to enforce bis rights until after 
the period of limitation bad expired, was in no 
better position than ho would have been, bad 
the property been expressly offered to him and 
he bad refused to buy it, and be could not by 
bis subsequent purchase defeat the suit for 
pre emption filed by one who had the next 
claim. Kainta Prasad v. Ram Jag, 12 A.L. 
J. 9 = 36 A. 60=22 Ind. Cas. 266. 

Richards, c.j.,and tudball, j. 

References 27 A. 644 ; 21 A. 374 ; 21 A. 
441, D. 

(2) Pre-emption'^ Suit instituted by the father ^ 
who has preferential rights Son not enti- 
tled to it himself cannot maint^n the suit 
instituted by the father. 

A son, who could not have maintained a suit 
for pre-emption as against the vendee had he 
instituted it himself, could not take advantage 
of the fact that his father, at tj^e time the 
suit was instituted, had a preferential right as 
agaiiist the vendee on the ground that fae^was 
a nearer relation, Partap Bingh v. Daalat, 

A.L.J. 18 = 36 A. 63 = 22 Ind. Cas. 678. 
Richards, c.j., and Ttjdball, j. 

(3) Pre-emption — Custom — Wa jib-ul-arz— 
Con^metiott— Muafi plots. 


\ 
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Pre-emption— (poniintici). 

Wher» a Wajxh ul arz provides for pre-emp- 
tion only in oaae a oo-sharer sells hia share in 
the zamindari^ the provision is insufficient to 
prove a custom of pre-emption in respect of 
mtt'iii lands. Abid Ullah v. Ahmad Hussan. 
21 Ind Oas. 53. 

Richards, c.j.. and Tudball, j. 

(4) Eviie'ivce Act, 8. 92Saie or gift — 
Extrinsic evidence to show real nature of 
transaction ^Oudh Laws Act (XVIII of 
1876), Ss. 9, IS^Pre-exnption^-Transfer 
in lieu of dower Consideration, 

As between the persons not parties to a. deed, 
exf^insio evidence is admissible to show that 
what is ostensibly a sale is really a gift (a). 

In determining whether a transfer made by 
husband to wife in lieu of dower gives rise to a 
right of pre-emption under theOudh Laws Act, 
the question of the adequacy of consideration 
is material, for, though, under the Muhammad- 
an Law, a hiba-bilewdz gives rise to a right of 
pre emption, it may or may not amount to a 
sale under S. 9 of the Oudh Laws Act, unless 
the extent or the nature of the oonsiieration 
and other circumstances attending the transfer 
show that it was intended to operate as a sale. 
The real nature of the transaction should bo 
inquired into ; if it was intended that it should 
operate as a bona fide sale, a righl^of pre-emp- 
tion would accrue under the said Act, irrespec- 
tive of the question of consideration (6). Alla 
Baksh V. Hajjin Imdadi, 21 Ind. Css. 60. 
Kanhaiya Lal, a.j.c. 

References: — (a) 27 M. 329 ; 28 A. 473* A. 
W.N. (1906) 89=»3A.L.J.314 ;2C.L.J. 338 ; 11 
Ind. Gas. 398==38 I.A. 85 = 8 A.L J. 373 = 15 
C.W.N. 521 = 13 C.L.J. 610 = 13 Bom.L.R. 391 
= 10 M.L.T. 23 = 33 A. 340 = {1911) 2 M.W.N. 
370*21 M.L.J. 1126, R, (h) 5 A. 65 = A.W N. 
(1882) 176; 88 P.R- 1901*145 P.L.R. 1901; 
86 P.R. 1902 = 4 P.L.R. 1903 ; 2 0.0. 7; 3 Ind. 
Cas. 590 = 12 O.C. 185; 4 Ind. Oas. 466*13 C. 
W.N. 160 ; 11 Ind. Cas. 928 = 14 0 C. 214, R. 

(5) Khatas sold with share in shamilat — Pre- 
emptor agmtte and co-sharer in khata — 
Vendee agnate and co-sharer in shamilat — 
Right of pre- emption. 

In a suit for pre-emption, th^ plaintiff was 
an agnate and also a oo-sbarer with the vendor 
in the khatas sold. The vendee also was an 
agnate but was a co-sbarer only in the undivid- 
ed shamilafot the village. Plaintiff sued for 
pre-emption both in respect of the khatas and 
the shamilat appertaining thereto : 

Meldf that the vendee could not, on the basis 
of the share in the shamilat, assert a right to 
take the shamilat appertaining or accessory to 
the hhatas, Khair Din v. Ohulam MoM-ud- 
din, 62 P.L.R. 1914 = 22 Ind. Cas. 401*43 
P.R. 1914=142 P.W.R. 1914. ^ 

RaTTIGAN aqd BBADON, JJ. 

(6) Pre-emption — Right of Mosque to claim 
pre emption through its Mtdwalli^*8, 13 (1) 


Pre 'emptiqd— ( Continued) . 

of the Punjab Pre-empMon Act ll of 
1905, Seventhly — Vicinage — ^ Bekr Dar- 
wasa wait Mosque in the town of Multan, 

Held, that, a Mutwali of a Mosque is com- 
petent to claim pre-emption in respect of the 
property sold on behalf, and foatbe benefit, af 
t\SQ Mosaue, JIndu Ram i. HusBaIn Bakhsh, 
62 P.W.R. 1914 = 147 P.L.R. 1914 = 69^P.R. 
1914 = 24 Ind. Cas. 100. 

JOHNSTONE and SHAH DiN, JJ. i 

References:—163 P.R. 1884, F,\ O.A. No. 
1525 of 1882, practically overruled 100 P.R. 
1885 ; 26 A. 212, E, 

« * 

(7) Pre-emj:) lion --Vendee becoming owner by 
exchange of land before the property was^ 
sold — Sa7iction given by the Collector under 
the Punjab Alienation of Land Act after 
institution of the case — Effect of this sanc- 
tion. 

Held, that a permanent alienation of land 
subject to the sanction of ibe Deputy Commis- 
tioner under the Punjab Alienation of Land 
Act if eventually sanctioned by that officer 
becomes effective from its original date. Conse- 
quently a suit for pre-emption on the grounji of 
the vendee not being an owner in the sub- 
diwsion in whicL the land in dispute is situate 
fails, if, before the sale of the land under pre- 
emption the vendee becomes owner therein by 
exchange, although it was sanotioned during 
the pendency of the suit for .pre-emption, 
Mubaroroad Baksh v. Chhanga, 56 P.W.R. 
.1914 = 143 P.L.R. 1914. 

RATTIGAN, J. 

References:— 19 1913* 69 P.W.R. 1913, 

Overruling 82 P.R. 1912 = 219 P.W.R, 1912, 
and C.A. 647 of 1910, F. 

(8; Payment of pre- emption money t into Cov/rt 
— Its receipt by a wrong person — Responsi- 
bility of pre-empior, * 

Held, that, where p pre-emptor deposits a 
part of the pre-emption money under S. 19 of 
the Pre-emption Act, and on obtaining the 
decree he withdraws some money out of it and 
the rest is sufficient to meet the pre-emptive 
price, but the Court decreeing the ol^im pays it 
to a person not entitled to get it, the pre-emptor 
does not lose his decree m it is no fault of his. 
Muhammad Hajfat v. Narsiogh Daea, 62 P. W, 
R. 1914 = 168 P.L.R. 1914. * 

Chevis, j. 

(9) Custom— Wajib-ul-arz— Custom what 
does not constitute to establish— Claim for 
pre-emption, single instance of, effect of. 

Where the a village provided 

that her ek hissadas ke apne hissa ke intiqual 
ka bazarie. bai ke ikhtyar hai ki jiske hatk chahe 
baikare,*^ held, that such a clause in the Wajib- 
ul-arz was sufficient proof of the fact that no 
custom of pre-emption,, prevailed in the village. 

Held further, that a single instanoe of a 
claim for pie-efnption having been put forward 
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Pre-emptioii— (Con/inu^d). » 

« 

and allowed in '*whioh no defence was put for- 
ward to tbe efieot that the* custom did not 
obtain in tbe yillage could not be of any parti- 
cular value to establish the custom. Abdul 
Rahman (Shaikh) v. Kale Kh4n, 17 0.0. 105 
^ =23 Ind Gas. 943. 

' Lindbay;* J.C„ , 

t, OO) Wa jib ul-arz for a ftettle- 

rmni for certain per ind ^Reference to pre- 
emption in the wajib-ul-aiz— Cwsiom or 
contract. 

The mere faci; that a Wajib-ul are was to 
remajn in force for a settlement which was to 
continue ohly for a certain fixed period did not 
prevent the co-sharers from recording their 
. customs therein, and a reference to pre-emption 
in it was not necesssarily a reference to an 
arrangement between the co-sharers but was 
prima jade to be taken as a reference to custom 
rather than to contract. Ghanaam y. Biranchi 
Lai, 12 A.L.r];. 527. 

Richards, o.j., and Tudball, j. 

(11) Pre-emption^ Mortgage by conditional 
sale — Ripening into a complete sale — Whe^ 

n ther right to pre empt exists. 

Where a pre-emption clause jn a Wajib-ul-ar:sf 
deals first with the case of a simple sale and 
makes provision for pre-emption in the case of 
such sale, and then deals with the case of 
conditional mortgage, the custom applying to 
the case of sifnple sale does not apply to a trans- 
fer of property which takes place after a mort- 
gage by conditional sale has ripened into ij 
complete transfer by a foreclosure suit. Kamta 
Parshad v. Gilzar Siogh, 12 A.L J. 611. 

Richards, c.j., and Tudball, j. 

(12) Pre’fmption— Alternative clawi — Custom 
arid 'Mahomedan law— Falling back on 
latter, , 

A plaintiff in a pre-emption suit can base 
his claim in the alternative, on contraot. custom 
or Mfthomeden Law. But when there is an 
established custom of pre emption and the pre- 
emptor fails to bring himself within that custom 
he cannot fall back on tbe Mahomedan Law. 
Muhammad Ahsan Ullah v. Shaiia un-Nissa 
Bibi, 12A.L.J. 681 = 36 A. 456 = 24 Ind. Gas. 
425. 

Richards, c.j , and Tudball, j. 

‘t 

(13) 8ale;^f a plot of land and trees apper- 
taining to a grove— No bar to pre-emption 
--Gfrove-hold— Dispute as to price paid— 
Market value. 

There is no bar to a right o', pre-emption 
arising in the oase/)t a sale of a plot of land and 
trees forming a grove,'* where it is the share of 
the oo-sharer vendor or part of the share as 
distinct from a mere gr*ive-bold. 

In a suit for pre-edfption, where there is a 
dispute as to the price ’actually paid, and the 
Court disbelieves the evidence of both parties, 
it should base its finding on tlie market value 


Pre-emption-* / 

of the subject-matter of tl\p sale. Ahmed 
Ullah Khan v. Zor Mohammad, 12 A.L.J. 
690 = 24 Ind. Gas. 609. 

Richards, o.j . and Tudball, j. 

(14) Pre-emption— Price mentioned in the sale* 
deed fictitious — Evidence of market value 
— Admissibility of special circumstances 
for payment of higher price. 

In a suit for pre-emption it was alleged that 
the sale price was fictitious and put into the 
sale-deed for the purpose of defeating pre-i^mp- 
tioA. Held that it was oepn to the pre-emptor 
to give evidence to show that the market value 
was far below that stated in the deed, notwith- 
standing that it was proved that the amount 
stated in the deed was paid before the Sub- 
Registrar. Held also that it was for the vendee 
to prove the special circumstances under which 
the price mentioned in the deed was aotually 
paid. Ram Sarup Sahan y*. Karam Ullah 
Khan. 12 A.L.J. 692 = . ^6 A. 464. 

Richards, c.j., and Banbrji, j. 

References 29 A. 618, R, \ 28 A. 617, Not F, 

(15) Pre-cmpfton— -Wajib-ul-arz— Oon.yiscoffon 
by Oovernment— Custom recorded in subse- 
quent Wajib-ul-arz — Relation through 
female, karibee and khandani. 

In a 16 anna mahal a four anna share, be- 
longing to fwo co-sharers, was confiscated by 
the Government after the mutiny and was 
awarded to others. Custom of pre-emption was 
recorded in the Wajib-ul-arzes of 1833 and 
I860 and Klmoat zamina of 1884. Held that 
tbe confiscation of the four anna share did not 
afiect the custom of pre-emption prevailing in 
the mahal. 

Where the Wajih uharz recorded a preferen- 
tial right of pre-emption in favour of karibee 
and fc/iawcZani CO- sharers and the pre-emptor, a 
female Hindu, is related to the vendor through 
a female and is 12 degrees removed from him, 
held that the pre-emptor is not a karibee and 
khandani cO' sharer of the vendor and has no 
preferential right. Durga Praaad Pande y. 
Fateh Bahadur Singh, 12 A.L.J. 725=36 A. 
451. 

Richards, c.j., and Tudball, j, 

(16) Executjion of decree— Pre-emption — Ques- 
tions of varying the decree — Money deposited 
in Court as directed by decree — Part of 
money attached and taken out by a creditor 
of plaintiff —Deposit render edHnsufficient— 
Plaintiff must make good the deficiency— 
Court should not have allowed payment to 
creditor until after final decree in the suiU 

A decree for pre-emption was passed condition- 
al on the plaintiff paying into Court Rs. 1,000 
by « certain date. The plaintiff pai(| into 
Court Rs. 1,000 by the date fixed. A creditor 
of tbe plaintiff attached a portion, namely, 
Rs. 193-4-6, of the money and the Court allowed 
him to take out that sum although the plaintiff 
objected that the money belonged to the vendee 
to whose! credit it was lying iii Uourti This 
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Pcfe-emptiOB— (OonlintKi). 

attaohmeot an^^payment took plaoe after the 
decreo for pre-emption had been set aside on 
appeal and before the plaintiff bad hied a second 
appeal to t)ie High Court. Ultimately the 
ociginal decree was upheld. In execution thereof 
'the plaintiff prayed for possession and the vendee 
objected that the full amount of Bs. 1,000 was 
not in Court. 

Heldt that the vendee bad the clearest equity 
to be paid back the full amount of money 
which he had paid for the property to his 
vendor and that the plaintiff, who had been 
benefited by the payment to bis creditor, ifiust 
make good the deficiency before he could obtain 
poteession. 

Beldt also, that it was wrong of the Court 
which granted the attachment of the money in 
Court to order its payment out until a final 
decree had been made in the pre emption suit. 
Sheo Oopal v. Khan, 12 A.L.J. 732==36 
A. 398 = 23 Ind. Gas. 8G9. 

RICHARDS. C.J., and BANBRJI, J. 

Reference :-(l897) 17 A.W.N. 31, D, 

(17) Pre emption^ Sale ---Perpetual lease-— 
Plenary proprietary riqhts transferred — 
Nominal malikana reserved— Evidence to 
contradict terms of document » 

A deed, whereby all the proprietary rights in 
certain land have been transferred tn considera- 
tion of the payment of a substantial sum of 
money, is in reality a deed of sale, although it 
purports to be only a perpetual lease creating 
occupancy rights in the transferee, and 
although a small amount of malikana has been 
nominally reserved by the deed as being pay- 
able by the so-oalled lessee to the so-called 
lessor. Aroar Sfngh v. Sadhu Singh, 187 P.L. 
R. 19U = 115 P.W.R. 1914 = 23 Ind. Gas. 970. 
SHAH Din and OheviS. JJ. 

References 7 Ind, Gas. 930=33 A. 104 = 7 
A.L.J. 1022, Rel ; 136 P.R. 1907, Dist. 

(18) Lis pendeuB— ‘Pre-emption suit, effect of 
dealing with property after filing of. 

A suit for pre-emption was instituted by the 
plaintiff-respondent on 13th September, 1910, 
whioh was the last day of limitation. The 
defence was that the vendee had sold the pro- 
perty to the appellants, who had* admittedly a 
better right of pre-emption than the plaintiff, 
by a deed, dated 12th September, 1910, which 
was registered on 2lBt September, 1910. It 
was found that the sale in favour of the 
appellants, though purporting to be made on 
lath September, was really made at a later 
date subsequent to the institution of the pre- 
emption suit. 

Held, that the law of Us pendens applies and 
that po dealing with the property after ^he 
institution of the suit can defeat the plaintiff’s 
right. Ram Shankar v, JNanik Prasad, 17 0, 
G. 150=24Ind. Oas. 32. * 

Lindsay, j.c* 

References 80 A. 467 ; 12 A«L.J» R, 


Pre-emption— ‘{Continued), 

(19) Pre emption-Suit detree— Appeal by 
vendee — Further sum allowed.— No time 
fixea for payment— Reasonable, time> 

In a pre emotion suit the pre-emptoc was 
ordered to pay a certain sum of money within 
a certain time and that amount ^was enbanoqd 
by the Court of appeal, whioh however omitted 
to mention in the decree the time >aitbin 
whioli this additional amount was td be paid. 
The pre-emptpr paid the additional amount 
into Court. ^ • 

Held, that the pre-emptor ^as entitled to a 
reasonable time within whioh he might pay, 
the amount, and if he paid it wijbbin*suoh 
reasonable time he was entitled to execute his 
decree and obtain possession of the property 
pre-empted. Ouptar Tewarl v. Debt Saran* 
Tewarl, 12 A.L.J. 642 = 36 A. 614. 

Richards, c j., and Tudball, j. 

(20) Practice — Allernative claims — Suit for 
possession as full owne‘» — Alternative claim 
for pre-emption, 

A plaintiff in a suit for pre-emption can also 
set up his right for possession of the property 
as full owner, and bis suit cannot be dismissed 
on the ground that be has put his case in the 
alternative. Bl\^gwati Saran Han Tewarl y. 
Parmeshar Das, 12 A.L.J, 793 = 36 A. 476. 
Richards, c j., and tudball, j. 

(21) Pre (jwpfion —Waj-ib- uh&rz— Entry clear 
and distinct — No evidence of custom. 

Where the entry in the Wajib-ul.arz as to the 
right of pre-emption is clear and distinct, and 
there is no evidence to the contrary, the Court 
ought, having regard to the prevUiling practice, 
to hold that the oui^tom of pre-emption exists. 
Fazal Husain y. Mohammad Sharif, 12 A.L. 
J. 800 = 36 A. 471 = 24 Ind. Gas. 464.^ 
RICHARDS, C.J., and TUDBALL, J ' 

References A. 196, R.\ 8 A!L.J. 786, D, 

(22) Pre-emption— Smt based on Mahome- 
dan Law— Custom found tobe in existence 
— Efft ct of— Whether amendment of plaint 
necessary 

In a suit for pre-emption based Maho- 
medan Law, if the Court finds that a custom of 
pre-emption exists apart fipm the Mahomedan 
Law, it should deuree the suit without amend- 
meot of the plaint. Abdul Hamed y. cMaslo- 
tullah, 12 A.L.J. 966 = 36 A. 578. 

Richards, c.j., and Tudball, j. 

(23) Pre-emptor s and vendee both occupying 

position of a co-sharer— Oudh Laws Act, 
8. 69 “T Pre-emptor vendee, effect of 

circumstances arising sth^equent to decree of 
drst Court in determination of the right of 
—Co sharer holding subject to the danger of 
being attacked by acclaim for pre-emption, 
position of, 

A vendee, defendant a pre-emption suit, 
occupied, when that suit was instituted against 
him, the position of a oo sharer with an absolute 
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Preemption — 

right of transfet'and of eojoymont but subject 
to the danger of being attacked by a claim for 
prO'CmptioD. bj^ virtue of recent purchases* A 
decree for pre emption was passed against him 
in that suit. Before his appeal came to be 
decided, a suit for pre-emption in respect of one 
Ol the other properties had been brought apd 
had ^een dismissed and the decree had become 
final ‘in his favour, 

Heldt that the vendee and tl;ie pre-emptors 
having become persons equally entitled to pur- 
chase the property in dispute before the case 
was finally disposed of in appeal, lota must be 
cast \jnder 8. 9, Oudh Laws Act, in order to 
determine 'Which of them shall exercise the right 
to buy the property. 

In a pre emption suit, in determining the right 
of the pre-emptor or of the vendee, the appellate 
Court may consider any oiroumstanoea which 
have arisen during the pendency of the suit, in 
appeal, even though these circumstances may 
have come into being siibaeqaent to the decree 
of the first Court. Onkar Singh v* Bhagwan 
Dat Singh,- 17 O.G. 242. 

Kendall, a.j.c. 

^4) Pre emption, right of — Birt Sbankalp 
granting heritable and transferable rights in 
lieu of Nazrana and annx\al rtnt% effect$of. 

Where the superior proprietor of a village 
executed deeds styled as Fattas of Birt shankalp 
purporting to grant heritable and transferable 
rights in certain plots in lieu of a Nazrana or 
premium taken in advance and an annual rent 
reserved thereby,' held, that the transaotione* 
did not amount to sales so as to give rise to a 
right of pre emption. Data Ram Tiwari v. 
Deokali Tiwari, 17 O.C. 299. 

STUART and PANDIT KaNHAYA LAL, J. 

O.S, 

^ (25) ,prb^e7nption — Custom, proof of — Fore- 
closure decree in case of conditional mortgage 
— Whether suit can lie* 

A conditional mortgagee was executed in 1874. 
In 1910 a foreclosure suit was brought on the 
strength of that mortgage which was compro- 
mised and the mortgagor gave up his right of 
redemption. The Wajib-uUavz of the village 
provided j^or pre-emption in cases of sales, 
mortgages with possession and mortgages by 
way of conditional SLile. Basing his claim on 
the custom sot forth in the Wajib ul-arz the 
plaintiff brought a suit to pre-empt the sale 
effected by t^e foreclosure decree : 

Held, that the suit could not lie (a). 

Held, further, that the issue in a pre-emption 
oase based on custom is not the oonstruotion of 
the Wafih ul-a^z. The issue is, “ sloes or does 
not the custom of ^re-emptiou prevail,’* the 
onus lying on the plaintifi to prove the custom. 
(6) Hameed-ud Din v. Raganath Pershad 
Miser, 24 Ind. Cas 271.^ 

Richards, c.j., and tudball, j. 

References: — (a) 27 A.*12=sl A.L J. 363 = 
A.W N. (1904) 149, B* {b) 12 Ind. Gas. 98«8 
A.L.J. 993=^38 A. 605, F. 


Pre-emption — {Continued)* 

(26) Pre-emption — Custom* or coxHract — 
Proper issue — Wajib-ul*arz — Evidence* 

In a cane of pre- emption based on custom, 
the issue is not what is the true oohstruction of 
the particular Wajih-ul-arz but, “does ttie 
custom of pre-emption exist ?” The Wajib-uU 
arz is a piece of evidence to be carefully con- 
sidered, but the oonstruotion of a particular 
expression m it is not the issue. Zulflkar 
Haider v. Durga, 24 Ind. Cas. 422. 

Richards, c.j., and Tudball, j. 

Preferences : --\2 Ind. Cas. 98 = 8 A.t.J. 
996 ; 33 A. 605, B. 

(27) Pre-empfioM— Wdjib-ul arz — ContraPt-^ 
Perfect partition, effect of, 

A Wajib-ul-arz contained an agreement as to 
pre- emption between oo sharers. After the pre- 
paration of the Wajih ul arz the village was 
perfectly partitioned and no frjssb contract was 
entered into : 

Held, that the Wajid uPa^ z contract as to 
pre-emption had ceased to be binding on the 
co-sharers. Pargas Singh v. Manaab All, 24 
Ind. Gas. 410. 

Richards, c j., and Tudball, j. 

(28) Pre- emption— Collusive suit— Object to 
secure the land for the vendee — Desire to 
annoy and defeat a rival pre-emptor— 
Effect* '•» 

D sold the land in dispute to K, vendee, lot 
an alleged consideration of Rs. 5,000. On the 
last day of limitation, H and 8, who were pro- 
prietors in the village and in the patti, brought 
a suit for pre-emption claiming that the price 
had not been fixed in good faith and offering to 
pay Rs. 2,000 or market value. On the same 
day and immediately after the institution of 
the first suit, A, brother of the vendor, also 
instituted a suit for pre-emption offering to pay 
the full price of Rs. 5,000. 

A’s right of pre emption was admittedly 
superior to that of his rivals, but his claim was 
dismissed by the lower Courts on the ground 
that he was acting in collusion with the vendee 
and in the latter’s interest. 

Held, on further appeal, that, before dismiss- 
ing A’b suit as being collusive, it must be 
shown by the strictest evidence that his object 
was really to secure the land for the vendee, 
and it was not enough that his motive was to 
annoy and defeat his rivals. Held also that the 
claim of A should have been decreed. Amar 
Singh V. KiHhen Singh, 103 P. R. 1914. 
Rattigan and Shadi Lal, JJ. 

References 139 P.R. 1894; 87 P.R. 1896; 19 
P.R. 1898; 10 P R. 1902; 67 P.R. 1907; 7 P.R. 
1912; 68 P.R. 1912, R, 

(23-a) Pre-emption decree — Jurisdiction of 
Court to extend period fixed for payment — 
Application for extension Of time— Civ* 
^ Pro. Code, 8* 148. 

Held, that a Court has no juriediotion to 
extend the period fixed for payment in a pce« 
emption xleoree, whether the application fox 
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‘ Piia-emptlon— (poniinugd). 

extensiofi is inskdft before or after the expiration 
of the period permitted. Hasibunnissa {Muaara- 
mat) Y Mahmadunoisea (UuBammat), 17 0. 
C. 377. 

STUART and Kanhaiya Lal, a.j.cs. 

References I 0.0. 28 ; 16 0.0. 6, B. 

(28 b) Pre-emption-’ Oiidh Laws 4cf, S> 10 
Decree for foreclosure in respect of under- 
proprietary lands —Rent Act [Oudh)^ 8s, 162 
and Statutory liability to pay arrears 
Bf rent cast upon transferee and land that 
came into his possession -Pre emptor's lia- 
bilities to pay arrears of rent recovered from 
vendee. 

One M a mortgagee obtained a decree for 
foreclosure in respect of certain under-pro- 
prietary lands on the basis of his mortgage, 
but bo failed to give the notice required by 
S. 10, Oudh Daws Act. At the time of 
foreclosure there were outstanding certain ar- 
rears of rent which in spite of his objections 
were realised from M by the Talnqdar Sub- 
sequently the appellants instituted a suit for 
pre-emption and claimed a decree on payment 
merely of the sum which was found to be due 
under the foreclosure decree, 

Held, that, after M had obtained the under- 
proprietary tenure by foreclosure, it was impos- 
sible for him to escape the statu tftry liability 
oast by Ss. 162 and 154 of the Oudh Rent 
Act both upon the transferee and upon the 
land which came into his possession. 

Held further, that plaintiffs, who are seeking 
to have themselves placed in the situation in 
which M stood at the time he obtained fore- 
closure, cannot avoid any liability to which M 
was then subject. 

Held also, that the piyments made by him 
were in the nature of salvage made to save the 
property from sale and on that principle also 
the plaintiffs were bound to pay the amount. 
Hazari Lal v. Ram Narain. 17 0,0. 379. 
LINDSAY, J.C. 

Reference : — -1 0. 142, R. 

(29) Pre-emption— ‘Co-occupant made party to 
prior mortgage suit— Failure to advance claim 
for pre emption— Effect— Right not barred— 

Pact of being party to such suit— Whether 

notice— 8, 206, Berar Land Revenue Code— 
Requirements of, Bapu y. Anand, 9 N-L.R. 
143 = 21 Ind, Gas. 287. See Final Part, 19X3, 
Col. 1009. 

(30) Money deposited in Court as required by 

the pre-emption decree — Appeal against that 
decree— Decree-holder of pre-emptor removes a 
portion of the money deposited— Pre-emption 
decr^ finally upheld— Pre-emptor entitlfd to 
possession without further payment^ -Matter Bub- 
judice—Afofiej/ lying in Court to the credit an^ 
at the peril of the party to whom the Court may 
direct ihut it should go, Najlb Khan y. Shiva 
Gopal, 11 A.L.J. 668 = 91 Ind. Oas. 67. See 
Final Part, 1913, Col. 1009. ' 


Pre«emptloS— (Confiniwd). 

(31) Sale— Specification of Shares of vendees 
but money to be paid expressed in lump sum — 
— Indivisible transaction — Stare decisis — Speci- 
fication of shares and amount to be paid— Trans- 
action divisible*— Persons concealing nature of 
their transaction — Pre'emptor induced to treat 
transaction as a whole— Estpppel— Oral evidence ' 
to show different nature of transaction nqf al- 
lowed. Maghi V Narain, 256 P.L.R. 1913«» 
20 Ind. Cas. 31 = 165 P.W.R. 1913=6 P.R. 
1914. See Pifial Part. 1913, Col. lOlO. ♦ 

(32) Wazib-ul-arz— Par fifijn of village in 
several mahals—Dasturdehi relating to whole 
village— Suit by co'-sharer of one ma^al (hgainsl 
vendor co sharer of another mahal on ground of 
nearness in relationship. Yad Ram v. Ghhodda 
Lal. 11 A.L.J. 766 = 35 A. 478 = 21 Ind. Cas.* 
628. See Final Part, 1913, Col. 1011. 

(33) Custom —Evidence Act^ Sales to strangers 
— Every instance, a material evidence — Vague 
statement as to sales (o strangers, not good evi- 
dence. Janki Miser V. Ranno alngh, 11 A.L. 
J. 769 = 35 A. 472 = 21 lad. Cas. 72. See Final 
Part, 1913, Col. 1011. 

(34) Pre-emptor suing jointly with person 
having no right— Right not forefeited—Plaittij^ 
not born at date of sale, not entitled to pre-empt 
— fjindu child ffegotten subsequently born, has 
all rights of child in existence, Mangli v. Sobha 
Singh, 20 Ind. Cas. 272 = 218 P.W.R. 1918 = 1 
P.L.R. 1914. Bee Final Part, 3913, Col. 1013. 

(35) What pre-emptor must claim— Mahome- 
dan haw — Zamindar's right (o pre-empt house 
situated in his ea?nindari, Abdur Rahman v. 
Hidayatullah, 20 Ind. Cas. 367 = 12 A.L.J. 88 
See Final Part, 1913, Col. 1014. » 

(36) Pre-emption decree— Order dismissing 
pre-emption suit for non-payment of purchase 
money within time appealable as depree— Revi.- 
sioii against such order not entcrtainftble by 
second appellate Court. See A<jT XVIII OF 
1976 {Oudh Laws), No. 7, 24 Ind. Cas. 109. 

(37) Sharer in the *Mabal being related to 
tbe vendor— Preferential right of pre-emption 
over sharer not so related. See ACT XVIII OF 
1876 (OUOH Laws), No. 3, 17 O.G. 339. 

(38) Vendee joining stranger in the purchase 

whether can resist pre-emption. See ACT 11 
OP 1905 (PUNJAp PbE-AMPTION), No, 5, 128 
P.L.R. 1914. * 

(39) Nature of right of— Right in the land 
when arises. See ACT II OP 19€5 (PUNJAB 
Pre-emption), No. 8, 218 P.L.R. 1914. 

(40) Pre-emption— Absence of good faith — 
Market value where to be allowed. See APPEAL 
(Second Appeal), No. 6, 76 P-.B. l'9i4. 

(41) Order dismissing pie-empiion suit for 
non-payment of purchase-money within time 
whether appealable as decree. See ClV. PRO. 
CODE (1908), No. 6, 2t Ind. Cas. 193. 

(42) Mortgage with possession — Mortgagee 
also oo-sharer— Sale equity of redemption — 
Suit for pre-ei^ption— Money deposited by pre- 
emptor and removed by vendee— Pre-emptor 
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Pre-eroptJon— (CowcZwdfd). 

full owner by o()eration of law — Execution of 
decree unneceBsary. See CiV, PRO. CODE 
(1908), No. 84, 12 A.L J. 521. 

(43) Object of O. XXT, r. 88,, Civ. Pro. Code 
— PerHona entitled to pre-emption — Vendee a 
complete stranger— Effect. See CiV. PRO. 
CODE (1908), No. 844, 12 A.L.J. 1148. t 
^ (44^) Ss^le clot bed as mortgage— Eight (\{ pre- 
emption. See Evidence act. No. 63, 21 Ind. 
,, Oas. 69, » 

(45) Pre-emption — Limitation as against 
second purchaser of property sought to be pre- 
empted— Cause of action and relief against 
vendee’s •assignee. See LIMITATION ACT 
(1908), No. 70, 24 Ind. Cas. 116. 

, (46) Sale by Shi a- Suit by Sunni for— Law 

applicable. See MahomEDAN LAW (PRE- 
EMPTION). No. 2, 12 A.L.J. 813. 

(47) Unpaid vendor’s lien — Property sold 
pre-empted — Pre-emptor paying money which 
vendee was b^^und topay-^.Effeot. See TRANS- 
FER OF PROPERTY ACT, No. 44, 12 A.L.J. 
921. 

(48) Pre-emption money declared to be pay- 
able by pre-emptor is not the criterion to deber- 
mi-^e the course of appeal in land suits. See 
VALUATION OF SUIT, No. 1, 10 P.L.R. 1914. 

(49) Record in wajib-ul arz as to custom of 
pre-emption — Evidentiary value. See Wajib- 
UL-^RZ, No. 1, 12 A.L.J. 19. 

Pre-emptioi*, Act (Punjab). 

See Punjab Act II of 1905. 

Prescription. 

(1) See EASiEMENTS, No. 1, 19 O.L.J. 42, 

(2) Right to take water — Extent of right of 
prescription how measured. See EASEMENTS, 
No. 5, 20C.L.J. 97. 

Presidency Smail Cause Courts Act. 

See ACT OF 183^, 

Presidency Towns Insolvency Act. 

See ACT III OF 1909.' 

Principal and Agent. 

(1) AgenVs duty to carry out a sale on behalf 
of priticipal for particular sum — Acceptance 
by the agent of secret commission from 
vendor — Knowledge of agent — Failure to 
communicate that knowledge to his principal 
— t/ommission, right to - Apportionment of 
remuntfatio n — In tere st — Pe nalty — Hig her 
rate of interest till certain date — Lower 
rate on punctual 'payment — Retention of 
.^money by agent entitled to interest at the 
contract xfiie, i 

When an agent,* who is employe 1 for the 
single purpose of procuring the sale to his 
principal of certain property for a specified sum 
withholds from his priilcipal the tact that on 
the date of his employment the vendor was 
willing to part with the property for that sum, 
and aooepts from the vendor a secret commis- 
sion for bringing about the sale, commits a 


Principal and Agent— (Confin^ed). 

gross breach of duty towards >his principal, so 
as to disentitle him to any remuneration (a). 

Where there is an agreement to pay a single 
sum as remuneration for doing a specifiedwork, 
such remuneration cannot be split up, so as^to 
be apportioned between the part of the work 
found to be legal and the part found to be 
illegal. 

Where a contract of mortgage provides that 
the mortgagor shall pay interest at the higher 
rate (24 per cent.) with a proviso that, if no 
default is made and the instalments are “^paid 
punctually, interest at the lower rate (12 per 
cent.) shall bo payable, the provision as to the 
payment of the higher rate ot interest is noV^by 
way of penalty and is recoverable (b). 

Where an agent retains in bis bands a sum 
of money as interest on the principal amount 
subsequently found not to be due from the 
principal to the agent, the principal is entitled 
to be credited with the amount of interest on 
the principal amount thlis retained by the agent 
in his own hands and the principal is also en- 
titled to be credited with interest on the princi- 
pal amount thus retained at the contract rate (c). 

Where there is a provision in a document 
that the principal amount secured thereby 
should be paid in instalments and on failure to 
pay on “duo date,” higher rate of interest 
should be charged, the word “ due date should 
be construed as referring not to two instalments 
only but to all the instalments when they 
become duo. Abdul Rahman v. D. Rangiah 
Gounden, 22 Ind. Cae. 597. 

WHITE, C.J., and OLDBTELD, J. 

References:—(a) (1905) 1 K.B. 1=«74 L.J.B. 
68 = 92 L.T. 20 = 21 T.L R. 5, D.; (1903) 2 K. 
B. 635 = 72 L J.K.B 885 = 89 L.T. 460 = 52 W. 
R. 126 = 19 T L.R. 620, F. (6) 18 Ind. Oas, 
417 = 24 M.L.J, 135=13 M.L T. 20 = 36 M. 
229 IP.B;.; 21 Ch. D. 243 (261) = 47 L.T. 389 
= 52L.J.Ch. 145 = 31 W.R. 214 ; 5 Ind. Cas. 
665 = 7 A.L.J. 394 = 32 A. 443, F.; 20 M. 371, 
F. (c) 16 B, 141, D. 

(2) Property purchased by the agents with 
principaVs money- Liability of the agent to 
account — Joining of a third person as a 
vendee* 

When an agent uses a debt due to his prinoi- 
pal in order to obtain valuable property for 
himself, he in fact realises that debt for and on 
behalf of bis principal and is liable to account 
for the same to the principal. Itis of no con- 
sequence in the transaction for the sale of the 
property that a third person was joined with 
him as a vendee. Bipbal v. Kishori Lai, 12 
A.L.J. 463. 

RAFIQ and PlGGOTT, JJ. 

(3) Suit by principal against his agent for 
neglect or miscondnet— Limiiaiion Act, Arts, 
89 and 90 — Sta? ting of limitation— From 

^ the time the misconduct of. agent became 
known to principal — is &uch knowledge to 
be presumed before getting hooks of account 
—Rdognised agent— His power ^ 
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‘ P^noipal and 4jent— (Con<inti«(2). 

In a stilt by a principal against his agent for 
damages for misoonduot and neglect, knowledge 
of the acts of agent’s miscondaot can be fully 
obtained only when the principal gets back his 
bcbkB of aooount from the agent. 

Where, after the termination of an agency, 
the agent first handed over the books of aooount 
to a Pancbayat from whom the principal 
secured them after some time, held that the 
period of limitation under Art. 90, Limitation 
Act, for principals’s suit against agent for his 
misofinduot would run from the day on which 
he got the books of account from the X^ancba* 
yat^ 

An agent authorized to enter appearance in 
suits can sign the amended plaint when once 
the suit has been instituted with the approval 
of the plaintiff. P. R. N. Palaniappa Chetty 
Y. P.M.R.M. Firm, 7 Bur. L.T. 199. 

Ormond an3 Parlett, jj. 

(4) Agency--Powers of\gent--Chetty banking, 
usage of — Power oJ~aUorney --Construction 
— Surety-- Guarantee — Agent's power to 
give guarantee or sign negotiable insiru- 
inents— Burden of proof. 

Unless expressly so empowered an agent can- 
not make his principal a surety for anoiher’s 
loan, nor can he borrow money in his principal’s 
name for another, nor can he thrust a partner 
upon his principal or sign a promissory-note 
for his principal jointly with another person. 

It is not a neoessaary incident in a Chetty 
banking and money-lending business that the 
Chetty must necessarily guarantee another 
Ghettyi that is, it is no part of the Chetty 
business to stand guarantee for others who arc 
not Chetties. 

Powers-of- attorney must be construed strictly 
and unless an express power is given to an 
agent to enter into contracts of guarantee on 
behalf of his principal or to execute negotiable 
instruments for his principal jointly with 
others, it rests on the person alleging suoh 
power in the agent to show that in fact the 
agent bad authority to enter into suoh a trans- 
action. Ramanathan Chetty v The Bank of 
Bengal, 23 Ind. Gas. 616 = 7 Bur. L.T. 126. 

Ormond and Parlett, jj* 

(5) Principal and Agent — Partnership — 
Money deposited with manager of business 
not in bourse of business— - Liability of pro- 
per itor — Estoppel* 

The plaintiff sued the defendant on a docu- 
ment which purported to be a receipt in favour 
of the plaintiff for a certain sum of money as a 
deposit bearing intjsrest. The amount was 
stated to be on aeoount of plaintiff’s one-tftird 
share deposited by bis grand- father for the 
plaintiff during his minority. It was not signe^ 
by the defendant ^but by a person who was 
alleged by the plaintiff to be the partner of the 
defendant in a business and who was e^mitted- 
ly acting as its manager. It was not shown that 


Principal Kieai— (Continued), 

be had received the money and signed the docu- 
ment in the couri^ of the business, but, on the 
contrary, it was found that the-money was 
advanced to the executant to buy up the busi- 
ness, from the defendant, who was its sole pro- 
prietor. It was urged on behalf of the plaintiff 
(it that the document was a promissory note ; 
and (2) that the defendant had in oorrespond- 
enoe aesoribed himself as part-propridtor of th^ 
business. 

• « 

Held, that the document could not be treated 
as a promissory note and that | he plaintiff had 
no oause of action against the defendant, and^ 
that the defendant was in no way e%topp«^ by 
merely describing himpelf as a part proprietor 
from showing the true nature of the transaction. 
Divan Daya KUhenKaul v. Frank B. Pool, * 
247 P,L R. 1914 = 169 P.W R. 1914. 

Kensington, c. j. and Shah Din, j. 

(6) Promissory note^ executed bj^ agent after 
settlement of accounts for sum due to principal 
— Representatives in interest of and surety for 
deceased agent, suit against, by principal — 
Surety if entitled to go behind promissory note, 
and have accounts taken in his presence — Set-off 
if can be pleaded — InUrtst when to run front — 
S, 3, Ctv, Pto Qode (18811. Kalanand Singh 
y. Qir FrosadDaa, 17 O.W.N. 1060=19 Ind. 
Caa. 901 = 19 O.L.J, 122. See Final Part, 1913, 
Col. 1017. 

(7) Servant of plaintiff oonveying an order for 
work to be done to plaintiff under instructions 
trom defendant- Defendant’s liability to pay for 
work done. See ACT JXOF 1887 (PROVL. S.O. 
COURTS), No. 7, 12 A.L.J, 271. , 

(8) Suit for account against gomastha — 
Hypothecation of property for due performance 
of duties — Suit for recovery of amount found^ 
due from hypothecated property — l^imPtation* 
See Civ. Pro. Code (1882), No* 3, 24 Ind. 
Oas. 18. 

(9) Act done by ageiif in course of employ- 
ment — Whether binding upon principal— Pre- 
sumption by third party that act of Managing 
Director is regular — Specific performance 
against Company. See COMPANY, No. 6, 24 
Ind. Cas. 209. 

(10) Agent oompromisio|[ without power to do 
so— Principal not bound, See COMPROMISE, 
No. 7, 212 P.L.R. 3914. 

(11) Sub-agent — Written oontraof with agent 
— Exclusive credit given to agent — Parol 
evidence to prove contract on behalf of principal 
— Admissibility — Absence of priority of eon- 
tract with principal — Effeo^-Comraot by agent 
with stranger — Latter when sub-agent — Princi- 
pal’s right to sue — Defence of set-off and other 
equities when available. See CONTRACT ACT, 
No. 96, 27 M.L.J. 601.* 

(12) Contract by agent— Non-disclosure of 
principal's name— Ag3nt whether personally 
liable. See CONTRACT ACT, No. 98, 24 Ind. 
Oas. 416. 
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Principal and ki^nt'^(Concludei] . 

(IS) Lease l!y agent Apparent authority — 
Knowledge of principal if neeessary for ratifioa> 
tion. See Leabb, No, 1*2, 19 0,W.N. 66. 

(14) Nature of relation betvj^een. See LIMI- 
TATION ACT (1908), No. 28. 22 Ind, Cas. 936. 

^rivy Council Appeals Act. 

. S4e ACT VI OP 1874. 

Privy Council Rulings. 

Binding nature of. Bee HINDU Law (MAIN- 
TENANCE), No? 2, 60 P.L.R. 1914. 

Probate. 

(1) Prohate — Revacatio7i — Oiling person in 
Probate procteaing, whether makes him 
defendant — Limitation Act (1908), 8ch I, 
Art, 164 — Probate and Administration Act 
(V of 1881), Ss, 60, 83 — Absence of citation 
or failure to serve notice, whether sufficient 
for revorfiLtion of probate — Proof in solemn 
form. 

Merely citing a person in a Probate applioa- 
tion does not make him a defendant. Under 
S. 83 of the Probate and Administration Act, 
th^ case must be contentious and the person 
cited must appear to oppose the grant before he 
becomes a defendant. ^ ^ 

The limitation laid down in Art. 164 of the 
Lipiitation Act applies to the ease of a defend- 
ant only. Therefore, it does not apply to the 
case of an application for revocation of the Pro- 
bate of a will, by a person who was not cited in 
the Probate proceeding, because he was not a 
defendant in the proceeding. 

The absence of citation or failure to serve 
notice is not sufficient for revoking a probate 
granted ex parte. The proper course is to give 
the executor an opportunity for proving the 
'will 4n solemn form. Should the will be 
found to be gorged, an order for revocation will 
follow. Abhoya Charan Bassk v. Sriraati 
Saroja Suudari Basak, 24 Ind. Cas. *27 — 41 G. 
819. ' 

IMAM and CHAPMAN, JJ. 

(2) Caveat if may be entered by widow of a 
pre-deceased son — Mauitenance of widow of pre- 
deceased Ion, if may be affected by probate pro- 
ceedings-- Obligatiori, of the heir — Sufficient 

interest, fa the goods of Cobiodra Chandra 
Babalee. 17 O.W.N. 1141 = 23 Ind, Oaa. 633. 
See Pinal Part. 1913, Col. 1019. 

(3) Application for probate — Jurisdiction of 
District Judge to determine question of title, 

Cullen V. Mrs. Elkina, 9 N.L.R. 162 = 21 Ind. 
Gas. 699. See Pinal Part, 1913^ Col. 1019. 

(4) Application^ fbr probate — Caveator— Locus 

standi— Order refusing Caveator to oppose— 
Appeal, if lies, Sri Proahad Narain Singh v. 
Muaaammat Dulnin £enda Koer, 18 O.L.J. 
612 = 22 Ind. Gas. 279. See Pinal Part, 1913, 
Gol. 1019. « 

(8) Probate proceeding— Costs— Pleader's fee, 
assessment of— General Bulia and Circular 

60 


Probate*— (Concluded). J . 

Orders of the High Court, Appellate Side, Vol. 
I— Chap. VI, Buies 36-A, ^2-A—Chap, X, Buie 
26 -Probate and Administration Act (V of 1881), 
8. 83. BaIJnath Praaad Sii^gh v. Sham 
Sunder Kuer. 18 G.L J. 643 = 22 Ind. Oaa. 
402 = 41 C. 637. See Pinal Part. 1913, Col. 
1020. 

(6) Decision of Probate Gourt — Whether can 
be destroyed by adjndioation in a regular suit. 
See (Bombay Act) act II op 1863 (Summary 
Settlement), No. l, 16 Bom. L.R. 164, 

(7) Executor applving for probate — $£fect. 
BUe CiV. PRO. code’ (1908), No. 378, 16 M.L. 
T. 547. 

(8) Probate case — Decree that costs sl/ould 
come out of estate — Execution of decree — Mode 
of execution. Bee COSTS, No. 4, 24 Ind. Oaa. 
214. 

(9) Probate proceeding— Refusal of probate 
— Effect — Suit — BesjudicatOu See EVIDENCE 
Act, No. 27, 16 Bom. L.R. 6. 

(10) Mohunt purporting by a document to 
appoint his Bueoessor and to make over to him 
the Asthal properties, etc. — Document whether 
a will — Probate — Applioation for probate — 
Court will not go into question of title. See 
WILL. No. 8, 20 G.L J, 307. 

Probate and Administration Act. 

See ACT V OF 1881. 

Procedure. 

(1) Right of parties to waive rules of procedure. 
See EVIDENCE ACT, No. 1, (1914) M.W.N; 
931. 

Profession Tax. 

(1) District Judge of Guddalore— Stay for 
over 60 days in Kodaikanal— Payment of pro- 
fession tax in Kodaikanal — Liability to pay in 
Cuddalore. See MADRAS ACT IV OF 1884 
(DISTRICT Municipalities), No. 3, (1914) 
M.W.N. 171. 

(2) Who is a money lender — Exemption from. 
See Madras act iv of 1884 (District 
Municipalities), No, 2, 16 M.L.T. 98. 

Professorship. 

Honorary Professorship — Conditional ap- 
pointment — Right to lecture, if a personal 
right, and enforceable by Mandamus. See 
Mandamus, No. i, 18 C.W.N, 430. 

Promissory Note. 

(1) Pro-note —Payable to speSfied person— 
Onus of proving consideration — Negotiable 
Instruments Act XXVI of 1881, 8s 13 and 
118— Onus wrongly thrown— Bevision, 

Held, that, a pro- note simply payable to a 
specified person is not negotiable within the 
meaning of S. 13 of Act XXVI oi 1881 there- 
fore, the onus of proving that the debtor re- 
ceived the consideration lies on the creditor as 
the presumption of S. 118 of the Aot does not 
apply to such a dooument.* An erroneous view 
taken by the lower Courts as to the onus is a 
goodg^uttd of revision under S, 70 (1) (a), 
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missory Note— (Continwed). 

Aot XViy of 1^84. Tirath Ram v. Sardap 
Autar Biagh, 8 f^.W.R. 1914=32 P.L.R. 1914 
= 22 Ind. Cas. 861. 

Soott-smith, j. 

Heference O.R. 1081 of 1904, F, 

(2) Promissory note — Not given as security 
for previous debts---'* Buhkaindul talubt^' 
meaning of— Construction of document* 

Where a note, given as a security for sums 
already due but not payable on demand, con> 
taine^the words rukka indul talab*^' t 

Held^ that the note being a new contract, 
alteiing the terms and conditions upon which 
the money was previously payable, was a pro- 
missory-note. Abdul Ghani Khan v. Abdul 
Majid Khan, 21 Ind. Cas. 199, 

Sabonadiebe, a.j.c. 

Beferences :—o ®.0. 195 ; 22 B. 986, Dr 

(3) Promissory note-^Debt due by two per- 
sons— Intention of parties that both should 
execute the note — Signature by only one- 
invalidity of the note even against person 
signing — Principle of invalidity by material 
alteration — Applicability to cases of forgery 
at the time of making the note. 

Where two persons were intended to be joint- 
ly liable lor a debt and were together to execute 
a promissory note for the debt, but only one 
of them signed the instrument. 

Held that the promissory note cannot be 
enforced even against the person who had 
already signed it (a). 

The principle that a material alteration 
invalidates the whole note applies also to a case 
where there seems to have been no alteration 
after the note came into existence, but the note 
was created in the first instance it.self with a 
forged signature of a material character. 
Amrithao Piliai v. Manjah Gounden, 15 M, 
L.T, 206 = 26 M.L.J. 257 = (1914) M.W.N. 250 
= 23 ind. Cas. 464. 

Sadasiva lyER, J. 

Reference : — la) 25 M. 389, F. 

(4) Promissory note — Execution of, in favour 
of a deceased member of joint Hindu family 
— Payee and one other member alone of the 
family entitUd to the benefit of it — Suit by 
the othrT member or by all surviving mem- 
bers — Matiiainabihiy* 

Where a promissory note taken in the name 
of a deceased Hindu, who has left a widow, 
was found to be taken for the joint benefit of 
the deceased and the first plaintiff who consti- 
tuted a family partnership, and it was not 
found lo be for the benefit of the other membSts 
in the joint Hindu family to which they 
belonged. 

Held that neither the first plaintiff nor all 
the surviviug members of the family could 
bring a suit upon the promissory note. Gopala 


PpomisBOPy Rote— (Confinttfiti). 

Aiyengar ¥. Yenkatakrishna Alyengav, 2dM. 

L.J. 224 = 23 Iad.*Oas. 612. 

SANKARAN NaIR and AYLINa,' JJ. 

Reference 3P M. 88, R, 

(6) Promissory note — Giving evidence^ only 

^ consideration — Agreen^nt 'void, hein^ 
opposed to public policy* 

In a suit brought by A on a promissory notef 
executed in bis Javour by B in oonsideration of 
A’s friend giving evidence for B in a former 
suit to which the latter was a parly, held, the 
suit was rightly dismissed, as tfie agreement is 
void as opposed to public policy and also as 
not supported by good consideration. ^ Adiraja 
Chetty Y. Yittil Bhatta, (1914) M.W.N. 322 = 
23 Ind. Gas. 540. 

Sadasiva Iyer, j. 

Reference :—127 R.R. 604, D* 

(6) Pro-note on an unstamped paper— Whe- 
ther admissible— Is there independent cause 
of action ? 

Where the plaintiff sued for money lent but 
it was proved that at the time of the transac- 
tion defendant executed a pro -note which was 
written on an unstamped paper. • 

Held, that the said unstamped document 
coulfi not be admfttied in evidence or acted on, 
on account of its being insufficiently stamped, 
and plaintiff can succeed only if he can show 
and that he has a cause of action independ- 
ently of the document. * 

Held, further that, in the case, the promis- 
sory note was the contract and G. 91 of the 
Evidence Aot debarred the production of any 
other evidence but the writing Hself. Bally 
Siugh V. Bhugwan Dass Kalwar, 7 Bur. L.T. 
95 = 23 Ind. Cas. 975 = 7 L.B.R. 101. 

Twomey, j, 

(7) Negotiable instrument — Promissory*^notet 
silent about interest, oral agre&tnent as to, 
if provable— Negotiable Instruments Act, 
S* 80— Evidence AcU S* 92 (2). 

Where there was no mention of interest in a 
promissory note and it was sought by the plaint- 
ifi to prove that by a oontemporaneous oral 
agreement it was settled between the plaintiff 
and the defendant that interest would run at 
the rale of 5 per 'lent. per ipensem : 

Held, that uudec S. 92 (2), Evidence Act, 
the plaintiff was nob entitled to prove an}^ such 
oral agreement as to the rate of interest. 

Where the defendant admitted in his written 
statement that he had verbally agreed to pay 
interoBt on the promissory note at the rate of 
12 per cent, per annum. S. 80 of the Negotia- 
ble Instruments Act was no kar to^he interest 
being decreed at that ^Laohml Chand 
Jhawar v. Uemendra Prosad Ghosh, 18 
C.W.N. 1260. 

JSNKINS, 0. j., ind VoODBOFFB, 3. 

(8) Promissory note — Endorsement for coU 
lection, what constitutes— Negotiable Ins* 
truments Acp (XXVI of 1881), S. 78. 
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Promisaoi^ Note— (Co»<inue<{). ) 

Where, ltotn>the terms of an indorsement on 
a promisapry notOt no aoocxuntability oan be 
inferred between the indorser and indorsee, it 
is not an indorsement for oolieotion merely, 
and the holder alone can brin^ a suit on the 
note. Patoju Sangayya v. Patoju Sanyasi, 
•J3 Ind, Cas. 546. 

JBESHAGIRI AIYAR, J. * 

' Refertkees :— 30 M. 88 = 1 M.L.T. 3f7-16 
M.L.J. 608 (F.B.). F. 

(9) Pro-note alleged to have been executed by 
two persom, but jound not to have been 

^ executed by one of them or with his consent 
- Admission of the other that both executed 
— Liability oi person admitting, 

A pro-note was alleged to have been executed 
by the 1st and 2nd defendants, but the lower 
Court found that it was not executed on the 
date it bore and that it was not executed by 
the 2nd defendant or with her consent. The lat 
defendant w^s examine^ in the case and he 
made the admission that he and the 2nd defend- 
ant executed the note to the plaintiff and that 
he received the amount. The lower Court dis- 
missed the suit, holding that the plaintiff can- 
not get a decree against the let defendant either. 

Held, the plaintiff must be given a decree as 
against the 1st defendant upjn his own admis- 
sion. Tanagunta Brabmayya v. Sangam 
Rami Reddi, 16 M.L.T. 185 = 11914) M W.N. 
706-. 

Hann^y, j. 

Reference : — 2[6 M.L. J. 267» D. 

(10) Promissory note^ Execution by karn&- 
van — Signed not as karnavan ^Liability of 
tar wad property. 

Where a suit is based upon a promissory note 
executed by the deceased karn ivan, who does 
. not sign ^imself as karnavan, no decree can be 
given'^gainst the tarwad property. P. Govin- 
dan Nair irtK. Nana Menon, (1914) M.W N. 
782 = 27 M.L»J. 595. 

WALLIS, C J., i^YLING and SBSHAGIRI 

Iyer, jj. 

(11) Material alieration-^Negotiahle Instru- 
ments AcU S.87, Lakshmamnial Y. Narasimha- 
raghava^lyengar, (1913) M.W.N, 833 = 14 M. 
L.T. 398 = 25 M.L.J. 572 = 21 Ind. Cas, 445. 

See Final Part, 1912, Col. 1021. 

» 

(12) ^Vatthamanam — Construction of document 
— Unconditional under taking to pay — Document 
unstampefi^ Admissibility in evidence — Loan 
and execution of document simultaneous^-Whe- 
ther separate cause of "action lies for money had 
and received-^ S’ 91, Evidence Act* Mutho 
Saitrigal Y.«Yi8waDatha Pandikra Sannadhi, 
14 M.L.T. 620 = (^914) M.W.N. 58 = 26 M.L. 
J, 19 = 21 Ind. Cas. 864. See Final Part, 1913, 
Col. 1022. 

(13) Promissory notte— Invalidity for want of 

stamp— Suit on ordinal cause of action— 
When lies— Agreement to pay— When oan be 
inferred. See ACCOUNTS, No. 3, 15 M.L.T. 
243, * * 


1 PromisBory Note— (Ooncittded). 

(14) Making over of pro-note without endorse* 
ment if constitutes valid transfer or gift— Trans- 
fer of ohose-in-aotion. See ACT XXVI OF 1881 
(Negotiable Instruments), ,No. 9. 18 C. 
W.N. 494. 

(15) Pro-note payable to * so and so or order or 
bearer ’ — Pro-note void — Suit on original con- 
sideration. See ACT III OP 1906 (PAPER 
CURRENCY), No. 1, U.B.B. (1914). 1st Qr., 
p. 13. 

(16) Agreement admitting liability and pre- 

scribing payment of pro-notes -Pro-notes n^ter i- 
ahy altered — Suit upon pro-notes dismissed — 
Suit upon agreement if lies. See CEYLON 
CIV. Pro. Act. No. l, 18 C.W.N. 617. ^ 

(17) Pro -notes given in discharge of certain 
debt — Suit on — Subsequent suit on debt due — 
Cause of action whether different. Bee ClV. 
Pro. Code (1908), No. 241, 12 A.L.J. 969. 

(18) Pro note executed for compounding a 
charge of grievous hurt — Legality. See 
Contract, No. 4. 37'k. 385. 

(19) Acknowledgment by one of two promis- 
sors when binding upon both — Series of en- 
dorsements— Effect. See LIMITATION ACT 
(1908), No. 61, (1914) M.W.N. 792. 

(20) Promissory note — Two impressed sheets 
used for making up stamp duty payable ^In- 
strument wholly written on one sheet — Not 
duly stamped— Inadmissibility in evidence. 
See STAMP ACT. No. 6, 15 M.L.T. 203. 

Prosecution. 

(1) Agreements to stifle proseoution in respect 
of an offence of a public nature — Validity- 
Compromise in respect of offences of a public 
nature but involving civil liability to an injured 
party — Validity, See AGREEMENT, No. 1, 17 
O.C, 213 

(2) Prosecution when commences — Who is a 
prosecutor. Bee MALICIOUS PROSECUTION, 
No. 1, 20 C.L.J. 518. 

Prostitute. 

Rights of sons of. See HINDU LAW (SUC- 
CESSION), No. 5. (1914) M.W.N. 672. 

ProYinoial InsolYeocy Act. 

See ACT III OP 1907. 

ProYinoial Small Cause Courts Act. 

See AOT IX OP 1887. 

Public Demands Recovery Act. 

See BENGAL. ACT I OF 1895.^ 

Public Record. 

Report made by kotwal in 1840 on reference 
by Political Agent— Public record of a public 
document— Admissibility in evidence. See 
EyiDENOB, No. 2, 12 A.L J. 179. 

Public Right. 

Previous suit by two persons in respeot of 
public right— Subsequent auit by nine persons 
—Whether barred. See Oiv. PRO, CODR 
' (1908), Jilo. 23, 12 A.LJ. 643. 
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^^licRoad. ' 

(1) Public road^Metalled and unmetalled 
parts — Bight\)f public way. 

All the ground over wbioh the public have a 
right of way •whether metalled or unmetalled 
is a public road. The Municipal Board oi 
Agra V. Sadarshan Das Shastri, 12 A.L.J. 
1137 = 37 A, 9. 

RICHABDS. C.J., and TUDBALL, J. 

(2) Suit for removal of obstruction to a — Proof 
of special damage necessary. See APPEAL 
(GENBBAL), No. 6, 22 Ind. Cas. 916. 

(3) Obstruction to Public Highway— Special 
damage to be proved. See BUILDING. No. 1. 
12 4^,L.J, 1026. 

(A) Public pathway— Adverse possession of a 
portion thereof— Proof of possession for 12 
years — Onws on Government to prove posses- 
sion within 60 years. See ADVERSE POSSES- 
SION. No. 9, 27 M.L.J. 299, 

Punjab Civil Justice Administration Rules. 

S. 8, cl. 7. See MORTGAGE (FORECLOSURE), 
No. 1. 116 P.L.R. 1914. 

Poo-Brahmins. 

Custom — Pao-Brahmin — How far affects 
status of son. See HINDU Law (ADOPTION), 
No. 6, 27 M.L.J. 306. 

Purdanashin Ladies. • 

Bee PARDANASHIN LADIES. 

Purohitam. 

Purohitam Office— Monopoly in respect of — 
Opposed to public policy. See HINDU LAW 
(Religious offices). No. i, 26 M.L.J. 482. 

Putni. 

(1) Putni, sale of, for arrears — Khas posses- 
sion, suit for, by auction-purchaser — Ben- 
gal Tenancy Act (VIII of 1886), S. 167 — 
Encumbrances, notices for annulment of — 
Mode of service when addressed to several 
persons^ Non- joinder of party — Addition of 
party-defendant at hearing of appeal, effect 
on other defendants — Prejudice, absence of. 

In a suit for khas possession of certain mou- 
zahs comprised in a certain putni taluk pur- 
chased by the plaintiffs at an auction-sale 
under a decree for rent obtained by the zemin- 
dar, the defendants, who with one N claimed 
to be dur-putnidar of the mouzahs in suit, hav- 
ing objected that N had not been joined as a 
party, the suit- was dismissed by the subordi- 
nate Judge inter alia on the ground of non- 
joinder of N, but on the plaintiff's application 
to the High Court at the hearing of their 
appeal from the decision of the Subordinate 
Judge, N was, ordered to be made a party-de- 
fendant to the suit which was remanded to ^e 
lower %ourt. N did not appeal against the 
decision of the High Court, 

Held, that N was not at any time a neoes- 
sary party to the sdit as far as the other de- 
fendants^ were oonoerued, and they were not 
prejudiced by the fact that N was aAed ae a 


Putni— (Conqfttded). ‘ 

e 

defendant when the suit was in atppeal, and the 
omission to make ^ an original defendant did 
not make the suit bad for non-j'oihder as 
against the other defendants who were the 
appellauts befororthe Privy Gounoil. 

That, the plaintiffs having proved that the 
notices of annulment of ipoum'branoeB were 
served on the defendants in the manner «pre- 
soFibeol for service of summons in the Civ*. 
Pro. Code, the notices were duly served in 
accordance witl! Government Buies made in 
that behalf. Anandagopal Gossain v. Nafep 
Chandra Pal Chowdhuri, 18 GtW.N. 259 = 26 
M.L J. 86 = 21 Ind. Gas. 928 (P.C,). 

LORD SHAW, SIR JOHN EDGE and 
Mr. Amber ali. 

(2) Putni tenure — Sub-division — Bent receipts 

showing shares of tenants and rent. Abiuas 
Chandra Chowdhury v. Purnananda Khao, 
18 C.L J, 174 = 21 Ind. Cas. 420. See Final 
Part, 1913, Col. 1028.- r. 

(3) Patni tenure^-' Purchase at sale for arrears 
of rent-^Notice to darpatnidar annulling dar- 
patni-^Darpatnidar a Hindu lady — Her refusal 
to give up darpalni'^Suit by purchaser for pos- 
session and mesne profits — Lady's death duriSig 
litigation — Substitution of her sons as defendants 
— Mesne profits— bon' s liability'^to what extent 
limited to assets received from lady up to lady's 
death— Personal liability for subsequent mesne 
profits— Bengal Tenancy Acf(Vlll of 18§5), 
'^.167. Rafar Chandra Pal v. Kaihini Kumar 
Lahiri, 16 Ind. Gas. 205 = 18 G.W.N. 542. See 
Pinal Part, 1913, Col, 1029. 

(4) Sale of Putni mabal for rent— Purchase by 
executor of deceased durputnidar's estate in his 
personal capacity — Application for setting aside 
sale by executor as such and by purchaser in 
personal capacity — Bs. 311 and 313, piv. Pro, . 
Code. See CiV. PRO. CODE (1882), No.^i2, 19 
O.W.N. 152. 

(5) Putni put up to sale in execution of rent- 
decree — Darosat taluhdLr making payment of 
decretal amount and averting sale — His right to 
recover from judgment* debtors. See CON- 
TRACT ACT, No. 56. 21 Ind. Cas. 102. 

(6) Patnidar if a proprietor. See REGULA- 
TION III OF 1872 (SONTHAL PARGANAS 
Settlement). No. ii, 2ao.L.J. 112. 

(7) Putni and mokurati — Mokurari o;|ceated 

before Transfer of Property Act — Both interests 
kept alive and separate — Acquisition of both 
interests piecemeal at different times — Merger — 
Putni — Kabuliat — Oonstifuotion — Land acquir- 
ed for culverts, embankments and roads " — 
Words whether illustrative or exhaustive. See 
Transfer of propertI ,aot, No. 6,22 
Ind. Gas* 966. * 

Railway. , 

(1) Negligence — Railwdy Company — Loss of 
goods by fire — Liability of the Railway 
Company— ‘Liability of bailee— Gonir act 
Act, Bs. 15r, 152. 
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Rail WB,y-^{Concluded ) . 

Wlien a persoc^ has entrusted goods to a Bail* 
way Oompany for carriage, and these goods are 
lost, damaged or destroyed, while in the posses- 
siOD and under the control of the Railway, the 
fact of the loss, damage or destru'^tion is enough 
to oast upon the Company the burden of proving 
^tLat that loss was not due to any negligence on 
its part. The stahdard of neligenoe is giveti 
in,Ss. 151 'ind 152, Contract Act, but no general 
rule universally applicable can be laid down as 
a rule of law defining the amount and quality 
of the proof in every case which will discharge 
the Railway Company’s onus, 
m A Railway Company, when sued for loss of 
goods entrusted to it for oarriage, may exonerate 
itself by proof of general care, in dealing with 
1,arge quantities of similar goods, and proving 
that that amount of care is usually suMcient 
to prevent loss, damage or destruction (a). 

A decree, however, ought not to be given 
against a Railway Company sued as bailee for 
loss, damage or destruction, of goods bailed to 
it, the moment it admits that it is unable to 
assign the veracausa of loss* 

A Railway Company is as bailee primarily 
liable for the loss by fire of goods entrusted to 
it fer conveyance ; but it may exonerate itself 
in two ways. It may, while ignorant of the 
cause of the hre.^show, if it cau*tbat that could 
not possibly be attributable to itself, that, in 
other words, it was altogether external and 
beyodd the Company’s control. Secondly, the 
bailee while ignorant of the vera causa might 
point to the fact that he had taken such pre- 
cautions against risk and dealt with the goods 
entrusted to him with such care, that, whatever 
the cause migh^ be and although attributable 
to his own act, yet it must be presumed to have 
been of such an uncommon, or of such an 
unprevontable, kind that he ought not to be 
held respoD’^ible for it. Hirjl Khetsey & Co. v. 
B. B. Sre, I. By Co., 16 Bom, L R; 467. 
Beaman, "" j. 

Reference : — (a) 14 Bom. L.R. 165=»37 Bom. 

1 , 

(2) Attachment of a security deposit of a rail- 
way employee in the hands of the auditor — Lien 
of the Railway company on such deposit — 
Disbursing^ffioer’s duty on receipt oi a prohibi- 
tory order — Result of disregarding such order. 
Bee ATTACHMENT, Nh. 1, 7 Bur. L.T. 238. 

(3) Goods consigned to buyer by railway— Suit 
for balatice of account — Cause of action— Juris- 
diction. Se6>CONTRACT ACT, No. 78, 24 Ind. 
Oas. 423. 

(4) Gate at level-orossing left open— Evidence 
of negligence — Liability of Railway Oompany. 
Bee NBGLiaBNCE, No. 1, 18 O.WJST. 325. 

Railway Receipt. * 

(1) Railway receipt — Document of title --^Nego- 
tiability — Endorsee^ can sue — Railway 
Company for loss of^oods, 

A railway receipt is a ^mercantile document 
of title. The endorsee of the receipt has, there- 
fore, BU^doient interest in the 'goods covered 


I Railway Receipt— (Conofuefsd). 

by it to sue the Railway Company fo'j their 
loss. Dolatpara Dwarkadas v. The Bombay- 
Baroda and Cenipal India Ry. Co., 16 Bom. 
L.R. 525 = 38 B. 659. 

Beaman and Hayward, jj. 

Reference : — 15 Bom. L.R. 890, 

(2) Railway receipt — Assignment of — Assignee 
from original buyer — Right of such person 
— Stoppage in transit— Not protected from the 
exercise of the right by seller. See CONTRACT 
ACT. No. 80, 7 S.L.R. 163. 

Railways Act. 

See Act IX OF 1890. 

Ratitlcatioa. 

Void contract whether can be ratified. See 
Limitation act (i 908). No, 140, 10 N.L.R. 
133. 

Reoeiirer. 

(1) Civ, Pro, Code (1S82), S. 603, powers 
under — Receiver^ whether can bring and 
defend suits Suit against Receiver t without 
leave oj the Court, whether maintainable* 

By an order of appointment a Receiver was 
given full powers under S. 503 of the Code of 
Civil Procedure. 

Held, that the words of the authority must be 
construed to have conferred upon the Receiver 
tbe power of bringing and defending suits as 
regards the property of which he was appointed 
the Receiver. 

A suit brought against a Receiver ought not 
to be dismissed on the ground that it was ins- 
tituted against an officer of the Court without 
the leave ofj>he Court. Satya Kirpal Banerjee 
Y. Satya Bhapal Banerjee, 19 G.L.J. 191 = 
18 0.W.N. 546 = 22 Ind. Oas. 623. 

Fletcher and Ohattbrjee, jj. 

Reference : — 32 0. 27, R. 

(2) Suit by present Receivers against former 
Rece ivers — Maint ainability — Prac tice , 

The present Receivers of an estate sued the 
former Receivers for a certain sum, alleging 
that the defendants had failed to realize it and 
hand over to plaintiffs as part of the estate, 
held that such a suit does not lie. K. B. Dutt 
Y. Shamal Dhone Dutt, 41 C. 92 = 24 Ind. Oas. 
768. 

Fletcher, j. 

(3) Contempt--Receiver----ObstrucMon of Re- 
ceiver in discharge of duty — Stranger in 
possession not to obstruct^ Receiver but to 
apply to Court for redress of grievance--^ 
Costs against persons obstructing Receiver* 

The right of a stranger in possession of pro- 
perty jto continue to possession is not affected 
by an order of a Oourt appointing a Receiver ; 
but the fact of his possession does not give him 
tUe privilege to interfere with the Receiver 
directed to take possession of the property. His 
proper course is to apply to tbe Court to redress 
his grievJuoe. If he interferes with the 
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I'ceiirer— (Continued) . 

Beoeivet , he doe|{ so at his peril. The Court 
will not permit the Receiver appointed by its 
authority to be interfered with or dispossessed 
of the property, he is directed to receive, by 
any one, even though the order appointing him 
may be perfectly erroneous (a). 

A person, who is guilty of a contempt of the 
Court’s authority by obstructing a Receiver in 
the discharge of his duty, may be made to pay 
the costs as those of a bearing and not of a 
motion. Roy Chowdhury y. Nolint Prokash 
Bent 22 Ind. Gas. 417. 

Imam, j. 

References: — (a) 20 Beav. 332 (354) ; 24 L.J. 
Ch.640==lJur. (NS.) 529 ; 3 W.R. 381 ; 52 
Eng. Rep. 630 ; 109 R. R. 442, F. 

(4) Appeal ^Receiver — Remuneration-- Order 
increasing remuneration, whether appeal- 
able— Civ. Pro. Code, 1903, 0. XL, rr. 1, 
cL id), 2, 0. XLIII, r. 1, cl (s). 

A Court fixed the amount of remuneration 
to be paid to a Receiver. Subsequently, on the 
representation of the Receiver, the amount of 
the remuneration was raised : 

Beld, that the second order must be taken to 
have been made under 0. XL, r. 2, and not 
under cl. (d) or r. 1 of the Order, and that, there- 
fore, it was not appealable under O. XLIl, 
r. 1, oL (s). Thomas Cunliff Tweedle v. 
Pokea Khatun, 22 Ind. Gas. 352. 

CARNDUFF and RICHAUDSON, JJ. 

(5) Receiver — Fa^tcf discharge — Receipts 
granted by minor — Payment in excess of 
sanctioned amount of monthly expenses — 
Minorus benefit — Receiver borrowing money 
(o release minor from police custody — Pay- 
ment to certain person for minor — Receipt 
given by minor — Minor, if liable— Payee, if 
liable— Expenses incurred — Details of ex- 
penditure— Over charges in litigation — Re- 
ceiver, if entitled— Receiver^ if to be re- 
imbursed for payment made to persons 
appointed without CouiVs leave— Excess 
deposit at 'the instance of Receiver — Liabi- 
lity of Receiver — Borrowing at high rale of 
interest on account of Receiver's interference 
— Person damnified, remedy of. 

Receipts granted by an infant for payment 
made to him by the Receiver in excess of the 
sanctioned amount of monthly expenses and 
which werl not shown to be applied for his 
benefit, do not constitute a valid discharge, and 
neither the minor nor his representative is lia- 
ble to be charged with the sums so advanced. 

An amoupt borrowed at a high rate of inter- 
est by the Receiver and paid to a certain person 
as ^ bribe to the police to obtain a relme of 
the minor from custody, for which a receipt 
was taken from him (the minor) and the mon|y 
was credited in l^is (minor’s) accounts, is, as 
regards the minor, an unauthorised expendi- 
ture and the Receiver is not entitle<^to set up a 
claim as to the amount against the payee. 


Rec tiWT— ^Continued ) . ' 

It is not sufficient for the Receiver merdly to 
show that he paid certain sums as litigation 
expenses. The Receiver is boun^ to furnish 
details of expenditure. 

$ 

A Receiver is not entitled to charges incurred 
for paying the salary of certain officers, ijpt , 
necessary for discharging the duties of toe 
offioigt, and appointed without the leave e^f the 
Court, *' • 

A Receiver u improperly putting forward % 
claim for a larger amount than is legitimately 
due to him, is liable, when his aoooants are 
adjusted, for interest upon the excess deposited^. 

A applied for the discharge of tAie Receiver 
appointed to his estate. The Court directed 
that the estate would be released from the 
custody of the Receiver as soon as his cues were 
brought into Court. A endeavoured to raise 
money with a view to make a deposit. While 
negotiations were in progress, the Receiver 
wrote a letter to the^ person whq, was about to 
advance the money with a view to dissuade 
him from the transaction. A ultimately raised 
money on a high rate of interest and the 
deposit was made : 

Held, that an enquiry as to the raising of 
loan at a high rate of interest due to the inter- 
vention of the* Receiver, waS foreign to the 
matter relating to the rendering of accounts by 
the Receiver, and if A had been damnified by 
reason of his improper conduct, a separate suit 
should be instituted for the determination of 
the right and liabilities of thQ parties. Baroda 
»Kaiit Sarkar v. Rashmani Dael, 20 C.L J. 
113. 

MOOKERJEB and BBACHOBOFT, JJ 

(6) Surety of a Receiver — Liability^ enforce- 
ment of— Civ. Pro. Code (1908), 5. 145 — 
Interest on balance improperly^ retained— 
Costs of proceeding in Court — Rectiver's — 
default — Surety's liability <ni the bond of a 
Receiver conditioned for tlye due discharge 
of his duties — Papticular liability incurred 
by Receiver, determination of, test for — 
Surety's remedy, 

A surety of a Receiver is liable, to the extent 
of the amount secured by his recognizance, for 
the payment of interest on balanoesMmproperly 
retained by the Receiver, as also for the costa of 
proceedings in ^Court, necessarily or properly 
incurred in consequence of the Receiver default 
such as the costs of a proceeding to take ac- 
counts, of an attachment for failute to account, 
of an applioation for his discharge and for the 
appointment of another person in his place, 
and of any proceedings taken to enforce the 
recognizance (a). ^ • 

The liability of a sipretj?’ upon the bond of 
a Receiver conditioned for the due discharge 
of his duties is limited to oases of a violation 
of those duties which may properly be said to 
be within the scope *of his appointment as 
Receiver, in other wofds, the surety is responsi- 
ble only in respect of liability inourred by the 
Receiver in hU capacity as Receiver (b). 
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Receiver — ( Continued ) . i 

To determine whether a particular liability 
has been incurred by the !beoeiver in Jbia 
capacity as Receiver, the test to be applied is, 
could the Receiver be made aoooviatable in that 
respect in the account proceedings ; if he could 
not, the surety ^s not liable, if he could be held 
liaole in that proceeding as Receiver, the surety 
is liaWe. A surety of a Receiver, after satis- 
faction of the claim of the person to whom the 
latter was bound to pay, stands '\n his place to 
(fbe extent of the payment made by him and 
is to be reimbursed from the sums ordered to be 
paid to the Receiver, without derogation of his 
r}ght $0 sue the Receiver (c). Rashmai Dasi 
V. Baroda'^ Kant Sarkar and Shama Kant 
Chatterjee, 20 C.L. J. X23. 

MOOKERJEE and BEACHCBOPT, JJ. 

References (a) 9 Ir, Eq, Rep. 288; 3 J. 
&.L. 261, R. (6) 2 Oh. 120 ; 2 K.B. 619 R. (c) 
-Cooper 61, 3 Ves, & B. 134 ; 2 Ch. 470 ; 6 It. 
Eq. 404, R. 

(7) Receiver — Mortgage decree — Civ. Pro. 

Code (1882), S. 503, Civ. Pro. Code (1908). 

O. XL, r. 1. 

Oldfield^ J. — A simple mortgagee can be 
graiited equitable relief by way of a receiver to 
collect rents and profits. ^ 

Sadasiva lyer^ J. — O. XL, r. 1 of Civ. Pro. 
Code (1908), gives the widest power to a Court 
to appoint a receiver of any property, whenever 
it appears to the Court to be just and convenient, 
unlike 8. 603 “of Civ, Pro. Code (1882) which 
gave power to the' Court to appoint a receiver 
only when it was necessary for the realization 
of a property the subject of a suit or attachment. 
Where it is not sdiown that the personal remedy 
against the mortgagor is not barred, the Court 
is not competent to appoint a receiver of the 
* rents and profits and it is also an arguable point 
Whether ..a bompromise decree for sale of the 
mortgaged properties can be followed by a 
supplemental personal decree for the balance 
of the decree a*mount. Sri Rajah Inuguirti 
Venkata Rajagopala Suiya Row Bahadur v. 

K. Baswi Reddy, (1914) M.W.N. 771 = 16 M. 

L. T. 407. 

OlbDFIELD and SADASIVA IYER, JJ. 

(8) Receitkr — Partition suii-^No exclusive 
occupation by one part^ — Courses openjo Court 
in appointing Receiver— Party 4o suit, if. iind 
when can be appointed Receiver. Suprasanna 
Roy v. Upendra Narain Roy, IS C.L.J. 638= 
18 C.W.N. 5d6 = 22 Ind. Gas. 601. See Final 
Part, 1913, Col. 1032. 

(9) Appointment of Receiver when justifiable 
— Object of appointment. See CiV. PRO. 
OODB (1908), N6, 435i,18 C.W.N. 337. 

(10) Suit by Receiver* for possession of im- 
moveable property— Maintainability — Rights 
and duties of Receiver — Omission of Receiver 
to obtain leave to sue -Effect. See ClV. Pro, 
Code (1908), No. 434. 13 C.W.N. 45. 

(11) Receiver appointed by the Court, inter- 
ference with, while discharging his duty— 


Receiver— (Oonclt^dad) . 

Interference by one not a party to the suit if 
contempt of Court — Strangers to the suit, duty 
of, when affected by order appointipg Receiver. 
See Contempt op Court, No. i, 18 C.W.N. 
289. 

(12) Receiver appointed in partition or admi- 
nistration suit — Power to acknowledge debt— 
Effect of acknowledgment. See HINDU LAW 
(Joint Family).. No. ii, 16 M.L.T. 489. 

(13) Wbat amounts to an act of waste by a 
Hindu widow — Receiver when may be app(;ynt- 
ed. ‘‘Bee Hindu Law (Widow), No. 15. 16 
M.L.T, 26. 

(14) Rent paid in advance to the owne/of 
the premises— Such advance a condition prece- 
dent of letting the premises — Receiver sub- 
sequently appointed for the property — Right of 
Receiver to claim the rent again. See LAND- 
LORD AND Tenant, No. 20, 7 Bur. L.T, 139. 

Record of Rights. , 

(11 Publication of — Presumption. See AOT 
VIII OF 1835 (Bengal Tenancy), No. 56, 
23 Ind. Cas. 416. 

(‘1) Burden of proof to show entry incorrect. 
See ACT XI OF 1898 (C. P. TENANCY), No. 2, 
23 Ind. Cas. 604. 

(3) Entry in— Presumption. See ACT VIII 
OF 1885 (BENGAL TENANCY), No. 56, 23 
Ind, Cas. 615. 

Records. 

Court's power to construct records disappear- 
ing from its custody. Sec ClV, PRO. CODE 
(1908), No. 93, 16 M.L.T. 399, 

Register of Births and Deaths. 

Kept by illiterate ohowkidar— Entries written 
to his dictation — Corroboration. See EVI- 
DENCE ACT, No. 81. 12 A.L.J. 946. 

Registration. 

(1) Hindu law -^Document merely declaring 
the divided status of family— Whether re- 
gistrable— Civ. Pro. Code (1908), O. XXI, 
r. 103— Ciu. Pro. Code (1882). S. 335— 
Art, 11, LiniHation Act — Undivided share 
in joint family purchased in Court auction 
— Effect of symbolical delivery — Suit for 
partition and separate possession— Limita^' 
tion. 

Plaintiff was the purchaser from one K of 
his interests in the suit property which he 
obtained by purchase in Court auction in exe- 
cution of his decree in another suit. That suit 
was brought against one member of an undivi- 
ded family for bis ono-thied share in four items 
and for one item of self^acquisitjcn. The 
plaintiff in that suit having purchased these 
items^in Court auction on 9'9-1905 applied "for 
delivery of possession of the same, and was 
re{erred to a regular suit on 7>9-1906. He sold 
his right to the present plaintiff on 11'12-1907. 
The present suit was brought ou 12-10-1908 for 
possession of the plaintiff's 1/3 share in 4 items 
after partition, and for the whole of the 5tli 
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eglBtpatioii-«- (Continued ) . 

item, 'those befng the properties whioh were 
purchased by K io Court auction. 

Held, Spencer, tiT,— That the order o£ 
.^•9-1906 need not be set aside by a suit, and 
the Art. 11 of the Limitation Aot and O. XXI, 
r. 103. Oiv, Pro. Code, do not bar the defend- 
ants from setting up the plea of division in 
this suit. 

Per Sadasiva Iyer, J. ’-Mete formal posses* 
sion of an undivided share or of a mere equity 
of redemption in lands which are in the actual 
possession of others, will not constitute spch a 
dispossession of any person other than the 
ji^gmerfl-debtor as would oblige such a person 
to bring a suit within a year of the order pass- 
ed in the auction-purchaser's favour under 
8. 336, Civ. Fro. Code (1892), at the risk of 
his being bound by the findings in that order if 
such a suit was not brought. 

A document was composed, first, of lists of 
properties whioh were in possession of the 
different members of the undivided family 
before division and thus were available lor 
divisioo. At the end all the properties were 
clubbed together and the total value was stated 
as well as ihe value of each share. Then a 
note followed : ** In the presence of the witnesses 
named hereunder we divided. " Below this all 
the three members of the family signed and the 
signatures of the witnesses follovfed beneath. 

Held, per Spencer, J , — That the document 
was a record or memorandum of the property 
subjected to a division which took place on the 
date on which it was written, and that, as it 
merely declared the divided status of the 
family, it did not require registration. 

Per Sadasiva Aiyar, J, (contra). — The docu- 
ment clearly declares that, as regards certain 
immoveable properties, the parties to the docu- 
ment have no longer a joint interest therein 
with rights of survivorship. Its clear result 
according to its terms seems to be that no 
portion of the lands mentioned in it is there- 
after jointly owned by all the parties to it. 
No doubt, it ^ does not state which particular 
laud was thereafter to be enjoyed separately by 
which particular co-paroener, or whether the 
entire land was taken by one or more co- 
parceners alone separately or in separate rights 
or as tenants in oommon, but' it does extinguish 
the joint rights in immoveable property which 
formerly existed. The dooument therefore 
required a^gistration. AyyakutCi Mukondan 
y. Periaswami Koundan, 15 M.L.T. 163 = 24 
Ind. Cas. 771. 

SADASIVA Iyer and Bpbncbr. jj. 

Beferences : — 17 M.L.J. 228 ; 17 M.L.J. 469; 
13 M. 281 < 16 O.W.N. 375 ; 9 M.L.J. 176 ; 19 
M.L.J. 228 ; 1 O.W.N. .943 ; 30 0. 710 : -33 0. 
487; 27 M. 67 ; 7 W.R. 87 ; 27 M. 262 (268), B. 

(2) Begistration in fraud of Regislraiion Law 
— Fictitious^ entry of properly to give juf^is' 
diction io registering officer in Calcutta to 
register a mortgage of properties in mofus- 
sil-Suit on mortgage in Oriflnal iSide— 


ReglBtratlih— (ConBwwed). 

Jurisdiction — Decree if hinds purchaser 
after mortgtige and before decree — Amend* 
ment of description of parcels so as to bring 
document ^ within Court's jurisdiction, if 
binds strangers--- Rectification — Mutual 
mistake — OnxiB— Evidence of mistaker^^ 

«. Admissibility— Concurrent finding of f&ctl 
p hased on no evidence, 

V/hen, in order to obtain registration at l^be 
office of the Sub-Registrar of a particular dis- 
.triot of a conveyance relating to properties no 
part of whioh is situate withi^ the district, the 
parties to the conveyance make a fictitious entry 
of an item of property purporting ^o be .within 
that district, the entry is a fraud on the regis- 
tration law and registration obtained by means 
thereof is invalid. 

Such a fictitious entry in the oonveyance 
cannot give jurisdiction to a Court, whose juris- 
diotion is limited to deeds ooncorning immove- ^ 
able properties withju that District, to entertain 
a suit to enforce suoh oonveyance. 

The inclusion of non-existing property pur- 
porting to be situate within the District 
would not, even apart from fraud, give the Sub- 
Registrar authority to register the docui^ent, 
nor jurisdiction to the Court and whose juris- 
diction is Jimifed to properties within that dis- 
trict to entertain a suit to enforce the doou- 
ment, and its decree would be invalid. 

Whore, in suoh a suit, the Court at the in- 
stance of the parties allowed thfs desoription of 
the property to be so amended as to correspond 
to property actually existing within its juris- 
diction and then, holding that it bad jurisdic- 
tion. passed a decree ; o 

Held that the decision that it had jurisdic- 
tion if erroneous, could not extend the juris- 
diction, of a Court of limited territorial juris- ^ 
diction, and neither the direction ffo amondnbr 
the decree could bind strangers,, who had acqui- 
red title in the property before the date of the 
amendment, nor render valid*' the registration 
— if they could establish that no portion of the 
property conveyed was within the jurisdiction 
of the Registering officer. 

Qucere Whether such amendment came 
within the scope of the suit whioih was in no 
respect a suit for rectification. 

iklie proper description of houses iu towns for 
the purpose of registration is by the ^treet in 
which they are situated and the number whioh 
they bear in that street. * 

Where a stranger tq a mortgage-decree pass- 
ed in the Original Side of the High Court, who 
had previous thereto acquired a title in property 
actually intended to be qqnveyhd (all of which 
was outside Calcutta) provtd that there was no 
property in Calcutta oearing the street name 
and number given to the only item of Calcutta 
property included in ' the mortgage, and that 
the property in Caloutta which in fact answered 
the desoription of thAit property by metes and 
bounds given in the mortgage -deed did not 
belong to tlfe mortgagor ; 
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Eeglitration— (Oon^inu^d). 

Ileldt that tAie onus of proving (as it was 
open to him to prove) that ti^re was a olerioal 
or other error, in the description of the pro- 
perty and that in fact an existing property 
situated in Calcutta was intended by both 
parties to be mortgaged was on the mortgagee 
iJtecree-holder.* ^ ^ 

That to prove this the mortgagee should 
brave exaifiained himself as also his mortgagor. 

That as no evidence whatever was given to 
^ prove this case, it was not open to the Courts 
in India to oom§ to the oonclusion that the 
entry of the property was a mistake. 

Evidenoe to show that the mortgagor had 
purported to mortgage with other mortgagees 
the same property under the same description 
and had been compelled by them to consent to 
rectification was irrelevant at the trial to prove 
that the entry in the document was a mistake. 

That the principle of concurrent findings of 
fact did not pj)ply to such a case as it was a 
case of no evidence, and it was open to the 
Privy Council to hold from the conduct of the 
mortgagee in not examining himself or his 
mortgagor and from other evidence in the case, 
that the entry was intentionally fictitious. 

A decision that there is no evidence te sup- 
port a finding is a decision of^aw. Harendra 
Lai Roy Chowdhuri y. Srimati Hari Dasi 
Debi, 18 O.W.N. 817 *19 C.L J. 484 = 16 Bom 
L.R. 400= (1914) M.W.N, 462 = 16 M L.T- 6 = 
12 A.L J. 774*23 Ind, Gas. 6.37*27 M.LJ. 80 
= 41 0. 972 (P.C,). 

Lord Dunedin, Lord Moulton, Siit 
JOHN Edge and Mr. ameer all 

(3) Sale in Berar - Document creating occu- 
pancy right— Registration whether necessary. 
See Berar Land Revenue Code, No. i, 

lON.L.R. 78. 

’•» > 

(4) Compromise evidencing release by a co- 
parcener of ’his rights in family property — 
Admissibility 'iD evidence without registration. 
See Compromise, Nct 8, 27 M.L.J. 396. 

(5) Memorandum of an already completed 
oral gift — Registration whether necessary. See 
Customs (Punjab— alienation), No, 6, 92 
P.L.B. 1914. 

(6) Transfer of Dandidari right whether must 

be by registered instrument. See DANDUPARI 
RIGHT, No. 1, 18 O.W.N. 1104. W 

(7) Person residing at place of registration of 
a deed whe^j;ier can be presumed to have know- 
ledge of its terms. See DEBTOR AND CREDIT- 
OR, No. 2, 98 P.W.R..1914. 

(8) Unregistered kabuliyat — Rent payable — 
Admissibility ^f oral evidence. Sa^ EVIDENCE, 
No. 4, 19 O.L J. 4,2^. 

(9) Deed of exobanf^e of property of or more 

than 100 rupees in value — Registration whether 
necessary. See EXCHANGE, No. 1, 74 P.W. 
R. 1914. • 

(10) Sale — Regisbratitfn— Liability of identi- 
fying witness for false representation as to 
vendor. See FRAUD, No, 4, 22 Ind, Uas* 818, 

61 


Registration— (Conc2ttdad) . 

(11) Letter allowing fatheato alieuate pro** 
perty does not require registration. See HINDU 
Law (alienation), No. 9, 215 P.L.R. 1914, 

(12) Grant to widow for maintenance— 
writing necessary — Nor registration. See 
Hindu Law (Maintenance), No. 6, lo 
N.L.R. 111. 

(13) Unregistered lease deed — Admissibility 
in evidence to prove nature of lessee’s posses- 
sion. See Lease, No. 3, 15 M.L.T. 192. 

(14) Registration when sufficient notice. ^ Bee 
mortgage (General), No. 27, 216 P.L.R. 
1914. 

(15) Equitable mortgage— Transfer of — Regis- 
tration unnecessary. See MORTGAGE (EQUI- 
TABLE), No. 1, 16 M.L.T. 198. 

(16) Document creating rights in immove- 

able property — Narration of accomplished fact 
— Registration. See RES JUDICATA, No. 4, 
19 P.L.R. 1914. ^ 

(17) Creation of charge — Registration not 
compulsory. Bee TRANSFER OP PROPERTY 
ACT, No. 86, 23 Ind. Cas. 867. 

(18) Mortgage of rights and interests of a 
grove-holder in a grove — Registration. See 
Transfer of Property act. No. 65, 28 
Ind. Cas. 963. 

Registratloh Act (1877). 

(1) Usufructuary mortgage — Mortgagee put in 
possession without registered document — Efieot. 
Bee Mortgage (General), No. 37, 12 a.l.J. 
1133. 

(2) S, 17 — Award dictated and signed by par- 
ties — Begistration — Signing parties whether 
allowed to pick holes in award, 

A document signed by arbitrators as their 
award does not cease to be an award merely 
because the settlement was arrived at by the 
parties and was also signed by them. 

Such documents did not require registration. 
Where the parties have themselves signed the 
award, they should not be allowed to pick holes 
in it (a), Wazir All v. Mahbub All, 134 P.L« 
R. 1914 = 22 Ind. Cas. 412 = 101 P.W.R. 1914. 
Johnstone and Chevis, jj. 

Beferences: — (a) 71 P.R. 1906 = 111 P.L.R. 
1907, D.; P.L.R. 1900, p. 459, Diss, ; 22 A. 224 
= A.W.N. (1900), p. 62; 84 P.R, 1907*184 
P.L.R. 1908; 20 Ind. Cas. 868 = 321 P.L.R, 
1913*211 P.W.R. 1913*81 P.Rnl913, B, 

(3) S. 17 — Application in mutation proceed- 
ings— Matter compromised — Begistration-— 
Admission in evidence. 

There was a dispute between the parties as to 
the right to certain property.* When the 
master was before the Revenue Court the parties 
compromised it and put in a petition informing 
the Court of the compromise. In a subsequent 
base in the civil Court the ^tition was put in 
evidence. Held that the^ petition did not 
require to be stamped or registered as a transfer 
of intpr&t in immoveable property and was 
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Ba^lstKtlon iet {ttW-iContinued), 

admisBiille in evidence. Jagrani MiiFanl v. 
Biiheihap Dabe, 12 A.L. J. 1316. 

Banbbji, j. 

Reference 11 A.L.J. 765, JR. 

(4) S. 17-~ Application for mutation proceed- 
ings —'Compromise by guardian without Courts' 
permission— Family settlement— Transfer of 
property worth over Rs. 100— Registration. 
Bee CIV. PRO. CODE (1908), No. 396. 12 A.L.J. 
998. 

(df 8* 17 — Will of non- testamentary instru- 
ment— Test. See CONSTRUCTION OF DOCU- 
MENTS, No. 1, 22 Ind. Gas. 661. 

(6) 8* 17, ch id) {v) — Amalnamah — Stipula- 
tion that tenant should take pattah upon 
executing kabulyat within certain time—Inten- 
tion that title of grantee should commence on his 
taking possession pf land — Whether amalnamah 
compulsorily registrable— Agreement to lease— 
Document creating right to obtain another docu- 
ment Eiahi Bakeh y. Hukum Baksh, 20 Ind. 
Gas. 907-18 C.W.N. 38-19 C.L.J. 464. See 
Pinal Part, 1913, Col. 1036. 

(7) S. 17 (e) — Composition deed— Essential 
test of— Stamp Act, Art 22 — Trusts Act, 

8 . 6 . 

With the assent of his creditors to the extent 
of Rs. 1,22,000 out of the total number of 
creditors claiming Rs. 1,61,800, B executed a 
deed making over all his assets to certain trus- 
tees named. The creditors coming in under 
the deed agreed that, after all the goods and 
properties had been made over to the trustees, 
no other claim whatever with regard to the 
amounts due to them should remain outstand- 
ing against B, but the whole claim should be 
understood to be written off against him and 
B was to make use of the deed as a release pass- 
ed by them on their behalf. It was also provid- 
ed by the deed that the trustees were to 
manage the properties for the benefit of all the 
creditors interested, and the monies realized 
from time to time were to be distributed among 
^uoh creditors >iB proportion to their claims. 
The deed was not registered. The properties 
covered by the deed, immoveable as well as 
moveable, were transferred to the trustees in 
due course. A question having arisen whether 
the above deed was a composition deed within 
the meaning of S. 17 (e), Registration Act. 

Eeld, thak the deed in question was a oom- 
position deed within the meaning of S. 17 (e), 
Registration Act. 

The term * composition deed * was not, either 
in ordinary parlance or in the understanding of 
lawyers, limited so as to exolude an assign- 
ment in trust for the benefit of creditors, the 
ctedilors being parties and releasing tneir 
claims. 

The term “ composition desd,” as used in th# 
Registration Act,* is intended to apply to a 
transfer of immoveable property and not to a 
mete agreement to take fractional pigment of I 


RegistratiopAot (i877H(Oontinuidl 

money in settlement of clahns. Chanttra- 
Shankar Pranshankar y. Bai Magan, 16 Bom. 
L. R. 236 = 38 B. 576 = 24 Ind. C^ts. 730. 

SCOTT, O.J., and BATCHELOR, J. 

(8) Ss, 28, 32, 49 — Eegisiration by an offieer 

^ within whose jurisdzetion property not silt- 

ate — Fictitious property mentioned in deed 
*-Fraud — Effect of. . * , 

The eodorseypaent on a document of the 
certificate of registration unless it is made by * 
a Registrar whose power and jurisdiction have 
been properly invoked does not amount to 
registration in acoordahoe with the Regiatra-' 
tion Act [a). ** 

Where a document was executed at Bindra- 
ban but no part of the executant’s property* 
was situate there, and in order to give jurisdio- 
tion to the Registrar at Bindraban some ficti- 
tious property was mentioned in the document, 
as existing within his jurisdiction, held that a 
fraud was practised dpon the Registrar and the 
registration was no registration in law. Jagan- 
nath Y. Ram Nath, 12 A.L.J. 913. * 

Tudball, j. 

References*.— {a) 23 A. 233 (P.C.), F.\ 11«A. 
319. Not F. 

c • 

(9) B. 32. See No. 8, supra. 

(10) 8. i7— Execution and registration of a 
subsequent sale deed before the presentation 
for registration of the first deed— No undue 
delay— Transfer of Property Act, 8. 41 — 

• Applicability of conflict with 'the Registra- 
tioji Act. 

M mortgaged bis fixed rate holding to the 
appellant in 1900. On 1st June 1909, M sold 
his rights in the holding to the respondent. 

Q he sale deed was presented for registration on^ 
ISth June 1909 and was owing to obsttuction* 
on the part of the vendor aotually registered 
much later. Before the presentetion for regis- 
tration of the above sa^ deed M, on 11th June 
1909, sold the bolding to the appellant and 
registered a sale deed on that very day. In a 
suit for redemption and possession by the res- 
pondent. 

Held, that S. 47 of the Registration Act was 
applicable and the fact tj^at the second sale 
deed%as exeoutod and registered before the 
presentation for registration of the fi^t sale 
deed was no ground for postponing the first 
sale deed. * 

Eeld also that S- 41 of the Transfer of Pro- 
perty Act had no application to a case where 
the document bad been presented for registra- 
tion without * undue dela 3 N ontlte part of the 
vendee. S. 41 of the Ti;ans^r of Property Act 
should not be read in suoh a way as to come 
into conflict with the Registration Act, 8. 47. 
Mathura Kalvar y. AVnblka Dat, 12 A.L.J. 
993. * 

Chamibr, j. * 

(11) S. 49. See No. 6, supra. 
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Registration Aot (1877)— (Concluded). 

(12/ S, bO— Priority-— Unregistered document 
— Registered document — Notice of ^rior un- 
registered document — Possession not of vendor 
•-^Notice to purchaser— Inquiry, if not made by 
purchaser— Effect of omission* * Magu Brahma 
¥. Bholl Dass. 20 Ind. Cas. 195=^19 C.LJ. 362 
'^la O.W.N.^667. See Final Part, 1913, Qol. 
1036, 

Registraltion Act (1908). ’ 

I (1) Notification issued by Oovernment ex- 
empting agrioult/iral leases from registration 
— Effect of P,egi8tration Act subsequently 
, passed. See ACT X OP 1897 (GENERAL 
CLA'JSES.V No. 4. 12 A.L.J. 792. 

(2) Ss. 3, 17~'Memorandum of arrangement 
. between lessor and lessee if must be stamped 
and registered. See Lease, No. 12, 19 C.W.N. 
56. 

(3) 8. 17 — Petition for compromise — Pleading 
— Registration* 

A compronliae petition *presented to a Court 
with tbe prayer that it be acted on is a plead- 
ing, and does not require to be registered even 
if it leads to tbe|disposal of an issue in the case. 
In order that such a petition may be regarded 
asita pleading, it is not necessary to show that 
it was aotually acted upon in the trial of the 
suit. Maniokammal y. Raihnamal, 22 2nd. 
Cas. 35 

, Miller and spencer, jj. 

Relerences:—^Qk* 171 = 25 I. A. 9 = 2 C.W. 
N. 129 (P.C.); 3 Ind, Cas. 701 = 6 M.L.T. 313 
= 20 M.L.J., 20^33 M. 102, F. 

(4) S. 17 — Sale of equity of redemption for 
less than Rs. ,100 of a property mortgaged for 
Rs. 100 or 97tore— Registration. Feroze-ud- 
din V. Mehran, 194P.W.1:C. 1913 = 332 P.L.E. 
1913 = 21 Ind. Cas. 563. See Final Part, 

•1913, gol.UOAO. 

(5) S. 17-^Deed of adoption reserving life 
estate to the widow — Registration. See LIMI- 
TATION ACT»tl908), No. 100, 16 Bom. L.R. 
111 . • 

(6) 8. 17., See No. 2, supra, 

(7) S* 17 (1) (6) (d)— Lease— Right to take 
toddy and fruits from palmyra trees — 
Wheiher amounts to lease of immoveable pro- 
perty or creates an interest tiierein — No 
registration necessary, ^ 

Where a document stated that the lessee 
* had taken for lease for two years, . . . 

for enjoynibnt for toddy, for palmyra fruits, 
etc., palmyra trees’ in a certain garden, that 
he had paid the amount of the lease for two 
years and that he would not cut the leaves of 
any of the ti^ees on which ho climbed except 
those whose leave^%adto bo cut. 

Held, that the instrument in question was 
neither a lease of immoveable property within 
' the meaning of S. 17 id) of the Registration 
Act, nor did it create an interest of tbe value of ; 
Rs. 100 or upwards in immoveable property ; 
within the meaning of S. 17 (1) (5) of the Act ; 
(a) and did not require registration, 


Registration Act (1908)— (Continued). 

The instrument in question only gives thd 
right to take toddy and fruit for two years. 
Natesa Oramani v. Thangaveln Bratnanl, 
15 M.L.T. 237 = (1914) M.W.N. *327 = 23 Ind. 
Cas. 102. • 

White, c.j., and Oldfield, j. 

References : — (a) 6 M.H C. 71 ; 20 M. 58=6 
M.L.J. 281 ; 12 W.R. 366, D , ; L.R. 1 C.P.D. 
35 = 45 L.J.OP. 163 = 33 L-T, 404 = 24 W.R. 
176, R. 

(8) 8. 17, cL 2 {!)— Compromise— Agreement 

* relating to matters not in dispute — Spree- 

ment not registered, whether admissible as 
to those matters— Decree ^ matters not ^bo- 
died in. 

If the parties to a suit inform the Judge of 
the terms of a compromise and invite him to 
dispose of the suit accordingly, his order, if it 
refers to or narrates the terins of the compro- 
mise, is judicial evidence. Ib other words, it 
is necessary that these 4erms should be directly 
or indirectly embodied in the decree so as to be 
admissible in evidence without the registration 
of the compromise (a). 

A compromise was filed in a suit for record- 
ing certain lands in village B as ticcadars ha 
hasht. The compromise related to the lands 
of several villages including the village J. The 
order of the Court was that the suit be decreed 
in tbe terms of the compromise and then came 
four directions which referred exclusively to B. 
The compromise was not registered. In a sub- 
sequent suit relating to lands in village J. 

Held, that the compromise was not admissi- 
ble in evidence. Janardan Missir y. Janki 
Koer, 22 Ind. Cas. 687, 

COXE and CHATTERJEB, JJ. 

References : — (a) 22 M. 508 = 26 I. A. 101 = 3 
C.W.N. 485 = 9 M.L.J. 147, Bel. 

(9) 8. 17, Excep. 6 — Agreement for reconvey- 
ance of property — Not compulsorily regis- 
trable — Suit for specific performance of the 
agreemmt. 

On the 9th September 1903 the plaintiff pass- 
ed ill favour of the defendant a registered sale- 
deed of a house for Rs. 1,499. The same day, 
the defendant passed in favour of the plaintiff 
an unregistered agreement whereby he agreed 
to reoonvey the properly to plaintiff on repay- 
ment of purchase money. The plaintiff filed a 
suit to redeem tbe mortgage which, he alleged, 
was made out by reading the tvio documents 
together. Tbe lower Courts held that the 
mortgage was not made out, inasmuch as the 
second deed being unregistered could not be 
looked at. Failing on that plea, the plaintiff 
urged that he should be allowed^ to treat the 
second deed as a separate contract and sue for 
spetifio performance of the same. The •lower 
appellate Court having decided against him, 
^the plaintiff appealed : 

Held, that, haviog regard^o tbe form of the 
second deed as a whole, it was an ordinary 
agreemeAt to reconvey when called upon to 49 
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•^Befistratfoii &ot (1908)— (Continuecl). 

BO ; thatiBB such it waa exempted from registra- 
tion under Excep. 6 to 8* 17 of the Regietra- 
tion Act, 1908 ; and that the plain tifi was enti- 
tled to have s^eoido performance of the same. 

Mtr Gaxi Sayad Kutbudio v. Mia Alt 
Maulvi Abdul Kadlr, 16 Bom.L.R. 582^=38 
B. 703. 

Beaman and Hayward, jj. 

(10) 8b, 17 (6), 49 — Assignment of a decree 
JOT sale of immoveable propeiiy-' Whether com- 
pulsorily registrable^ Oojection to validity of 
assigkment-'^Code of Civil Procedure (V*o/ 
1908). 0. XXI. r. 16. Mumtaz Ahmad v. Sri 
Ram, 11 A.L.J. 815 » 35 A. 524 = 21 Ind. Gas. 
462. See Pinal Part, 1913, Col. 1040. 

(11) 8s^ 17, 49— embodying agreement 
to transfer — Recital of possession of tmniove^ 
able property passed — Agreement to sell — 
No registratpon necessary. 

A letter written by A to the plaintiff embody- 
ing an agreement for«the exchange of lands 
that fell to each other’s share ran as follows : — 

** We have already divided all the properties, 

money and debts which we bad and each 

of us was enjoying the lands, etc., that fell to 

our respective shares while as it is not 

convenient for us to build houses unless some 
changes are made in house sites, and as it will 
not be comfortable owing to insvfidoiency of 
space to build dwelling houses on the house 
Bite that fell to my share... we... have made 
oertaiu changes in the partition which was 
effected before... Therefore according to the 
said exchange we have taken possession of the 
respective lands. So we enjoy the same by 
paying Government kist. We shall execute a 
proper deed regarding this whenever you want:” 

Held, that the document created no interest 
in immoveable property but was merely evi- 
dence of an agreement to convey lands and was 
admissible in evidence without registration. 

0. Ramabrahmam y. G. Kottayya, 21 Ind. 
Caa. 777. 

Sadasiva Iyer and Spencer, jj. 

References Ind, Gas. 587 = (1912) M.W. 
N. 917=»12 M.L.T. 262 ; 14 M. 66 ; 6 Ind. Gas. 
346«15 O.W.N. 375 = 12 O.L.J. 26. F. 

(12) 8$, 17 and 9Q (<f)— “ Term^^ of the lease 
— Period for which lessee protected if he 
fulfils the conditions— Transfer of Property 
Act, S, 107— Grom Grants Act (XV of 
1S96)— Lease by Government in the ordi- 
nary way of business-- Application of. 

The “ term ” of a lease for purposes of regis- 
tration must bo understood to mean the period 
for which the lessee is protected against dispos- 
session at the will and pleasure of his lessor, 
or in other words, the length of time for w^icb 
the lessee is entitled to continue in possession, 
provided he himself fulfils all the stipulated 
conditions. « 

When under the terms of a lease the lessees 
were to remain in possession for 30 voars pro- 
'^yided they fulGUeS certain oooditionl and the 


Regiatratioif Act {199%)— (Continued)* 

lessor had a right of re-entry only on the breach 
of certain oonditiens, held that the lease was a 
lease for more than one year, and was compul- 
sorily registrable (a). 

Held further that leases of land entered into 
in the ordinary way of business ^y the Goverpr t 
mtnt are not ejusdem generis with ** sanad,^* 
and other title-deeds mentioned in 
S. 90 (d) of the Registration Act, and are n6t 
exempted as esuch from registration under 
8. 17 of the Act ; nor are they excluded by the * 
Crown Grants Act from the operation oi S. 107 
of the Transfer of Property Act (b), Munshi 
Lai V. Notified Area of Baraut, 12 A.L.^, 219' 

= 36 A. 176 = 22 Ind. Gas. 933. 

RYVES and PlGGOTT, JJ. 

References (a) 8 A. 198, R,; 8 A. 465 ; 8* 
A.L.J. 609, D. (b) 3 A.L.J. 129 and 628, R. 

(13) S. 28 — Power and jurisdiction to register ^ 
— No part of the property situate within a 
Registrar's district— Registration invalid— 
Duly registered document, 

A Registrar has no jurisdiction to register a 
document dealing with property no portion of 
which is situate within his district, and a docu- 
ment thus registered is not a duly registered 
document within the meaning of 8. 28 of the 
Registration Act^ 

Omission to comply with the provisions of 
8. 28 cannot be regarded as a mere defect in 
procedure. BansFa] Singh v. Rajbaos Btiar- 
thi, 12 A.L.J. 918 = 24 Ind. Gas. ^1. 

Richards, c.j. and Tudbai;,l, j. 

• 

(14) 8. 47 — Instrument endorsed by a Kanun- 

go or Revenue Officer under 8., 97 of the Agra 
Tenancy Act — Effect — Subsequent document 
registered under the Registration Act — Priority. 
See Act II of 1901 (AGRA TENANCY), No. 16, < 

12 A.L.J. 1265. 1 

«. 

(15; S. 48 -Oral sale -Validity-Unregistered 
sale deed — Admissibility in evidence to prove 
nature of possession of purobasef. See TraNS* 
PER OP PROPERTY AtiT. No. 36, 16 M.L.T. 
344. 

(16) S, 49 — Registered sale deed of immo- 
veable property — Unregistered letter — 
Inadmissible to show that it shoi^ld operate 
as mortgage or not operate at all. 

Held, that an unregisITored letter cannot be 
received as evidence to show that a registered 
sale deed was intended to operate ofily as a 
mortgage (a). « 

Eeld,further,i\xeti such an unregistered letter 
is inadmissible in evideUoe to show that no 
title passed to the defendants under the sale 
deed ; for th/^t would amount tto using it as 
evidence of a transaction flfieoting immoveable 
property (6). YeDkaiwohefiapathi Garu v. 
Muthu Yenkataohaliapathi (died), (1914) M. 
W.N. 178 = 26 M.L.J. 151 = 23 Ind. Gas. 409. 
WHITE, O.J., Sankaban Nair and 
OLDFIELD, JJ., 

References :—{a} 27 M. 848, F. (b) 26 M. 7t 

F, 
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Regfstpation Act (1908)— 

(17) S. 49* 8i^e Nos. 10, II, supra,* 

(18) S. 49 (c) — Unregistered lease— Admissi* 
bility in evidence to prove agreement to lease. 
See LEASE, No. 4, 15 M.L.T. .220. 

(191 S* 50— Competition between an unregia- 
• tnred sale deed aooompanied by delivery and a 
subsequent registered sale-deed. Sea TBAnS- 
FPR OF HROPEBTY ACT, No. 35, (19U’) M. 
W.N. 65. 

• (20l S. 77 — ‘ Order of refusdl * ---Executant 
summoned twice — Failure to appear — 
Party yresetlUng document requesting Sub’ 
Registrar either to register or return docU’ 
nient-'Return of document with endorse- 
ment by Sub- Registrar — Whether amounts 
to* order of refusal' — Suit under S* 77 — 
Limitation Act not applicable— Principle 
of the Act— Applicability of — Court closed 
on the last day of limitation — Presentation 
after re opening— Bar of limitation— -Whe- 
ihtr save4^ 

The povisions of the Limitation Act are 
in applicable to a suit provided lot by S. 77 of 
the Hegistration Act (a). 

But, on general principles and apart from 
thd’Aot, it IS reasonable to hold that, when 
the plaintiff cannot, owiug to, the Court bojing 
closed, present his plaint on a particular day 
on which it ought to be presented, he should 
not be allowed to suffer if he presents it at the 
earlist opportunity thereafter (6). That prinoi> 
pie has been recognised by the Legislature in 
8. 10 of the General Clauses Act, 1897. 

The same principle is applicable also to a 
suit under 8. 77 of the Registration Act (c). 

Where, on tlie ezeoutaut’s failure to appear 
after being twice summoned, the plaintiff 
asked that the Sub-Registrar should register 
.the instrui^ent or return it to him, aud the 
Sub- Registrar returned the ^document with an 
endorsement ^that it was returned at the 
request of the party presenting it. 

Reid that, there was in fact a refusal to 
register and that the endorsement was intend- 
ed to be consoqueut on the refusal, aud so may 
be taken to be an order refusing to register. 
Subramania Pattar Karikar, son of Siva- 
rama Pattar Karikai* v. Edathll Madathil 
Kriatnalyer (died). ^15 M.L.T. 233^26 M.L. 
J.307^23lDd. Gas. 23. ^ 

MJLLEB and Tyabji, JJ. 

Reference^,: — (a) 18 M. 99 ; 20 M. 249, R, 
(b) 21 M. 385 ; 22 M. 179 ; 23 M. 389 ; 23 M,L. 
J, 221, R. (c) 18 M. 90^ 20 M. 249, Expl. 

(21) S. 77— Bocume7it— Execution of docu- 
ment — Fptaanabhin lady, coyLVeyance by— 
Document rea^d^over after exteuiion and 
receipt of consideration — hiclusion of pro- 
perty not agreed to be sold objected to* 

Two patdanashin illRerate women agreed to 
sell certain property ta'the plaintiff, who there- 
upon wrote out a kobala purporting to convey 
not only the property which the women had 
Agteed to sell but also oertain other properties. 


Registration Act (1908)— (Con^fttdedl). * *’ 

The brother of one of the women signed the 
kobala on their behalf without reading it him- 
self or reading it over to the women. The con- 
sideration money was handed x)ver by the 
plaintiff to the brother. The kobala was thbn 
read out. The women, who were behind the 
parda, at onoe protested saying that the 
kobala contained properties which they did not 
intend to sell. Tne document not having been 
registered, the plaintiff brought this suit under 
S. 77 of the Registration Act for the registra- 
tion of the document : 

Reid, that there was no execution of the 
document and the suit was rightly dismissed. 

Abdul Hakim y. Jamila Khatun, 23 Ind.^Cas. 

10 . 

Imam and Chapman, jj. 

References'*—^^ B. 420«6 Bom. L.R. 126, 
R. 

(22) S. 90 (d). Bee No. 12,’ supra. 

Regulations. 

Regulation (Ben.) 1 of 1793 (Bengal Perma- 
nent Settlement). 

S. 8 (4)— Resumption of chaukidari land. 
See CHAUKIDARI CHAKRAN LANDS, No. 1, 
19 0.W.N. G6. 

Regulation Vlll of 1798 (Bengal Decennial 
Settlement). 

B. 41 — Redemption of chaukidari lands. Bee 
Chaukidari chakran Lands, No. l, 19 0 , 
W.N. 66. 

Regulation I of 1801 (Bengal Land Rev. 
ABsessment). 

Ss. 8, li— Regulation VIII of 1793, 8. 6 
— Lieguiatxon I of 1793, S.\0— Pttiiion for sepa- 
ration of a taluk from the estate in 1799 and 
1801, if can be given effect to in Fresh 

application whether entertainabU — Limitation 
— Order sought to be enforced, more than 100 
years old— Laches, if any — Century of litigation 
between parties whether ktpt application pending 
— Board of Revenue, decision of, whether final 
— Civil Court, jurisdiction of. Rani Hemanta 
Kumari Debi v. Maharaja Jagadindra Math 
Roy Bahadur, 18 G.L.J. 52a -22 lad. Cas. 
345. boe Final Fart, 1913, Col. 1047. 

Regulation.XXY of 1802 (Madras Permanent 
Settlement!. 

(1) Ss. 4 and 12— Ghattuthumulu cess not a 
“ revenue.” Bee GHATTUTHUMULU OESS, 
No. 1, (1914) M.W.N. 37d. 

(2) S. 8— tVroianent lease of zemindari not a 
transfer of proprietary right. Bee MADRAS 
ACT 1 OF 1876 (Madras Land Revenue 
ASSESSMENT), No. 1, (1914) M.W.N. 610. 

(3^) 8. 12. See No. 1, supra* 

Regulation XYll of 1806 (Bengal Land Re- 
demption aud Foreolosure). 

(1) Bai- bil-waf a—Procetiicrc in the Punjab 
when the Regulation was not in /orce— 
AppdicaUlity of the ReguMkn to shops* 
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* ReXalation XVy of 1808 (Bengal Land Re- 
dengktion and Foreolosure)— 

Even when Reg. XVII of 1806 was not 
in fotoe in the Punjab, in case of bai bil-wafa, 
the mortgagee could not;, without aoy formali- 
tidb, convert his mortgage into a completed 
sale, but was obliged either to bring a foreolo- 
6ure suit, or at least to make some sort of 
referenoe to the Civil Court with a view to 
issue of notice to the mortgagor. 

The Regulation XVII of 1806 does apply to 
shops. Sarni Mai v. Murli Dhar, 90 P.L.B. 
19Um22 Ind. Cas. 680 = 107 P.W.R, 1914.^ 
JOHNSTONE and CHEVIS, JJ. 

(2> Mortgage — Foreclosure — Excessive amount 
claimed in notice — Validity oj notice — Duty 
of mortgagor, Barkat Rai v. Ali. 91 P.R 1918 
-341 P.L.R. 1913 = 223 P.W.R.19i3 = 2l Ind. 
Cas. 643. Bee Final Part. 1913. Col. 1048. 

(3) Foreclosure, condition to follow on non- 
payment of two years interest whether can 
take effect. Bee MOBT^AaB (FORBCLOSUBE), 
No. 1, 116 P.L.R. 1314. 

(4) 8. 7— -Mortgage — Conditional sale clause — 
Notice proceedings under the regulation — De- 
fects — Invalidity — Failure to plead the proceed- 
ings in original Court — Plea not to be raised in 
appeal. See MORTGAGE (By CONDiTIQNAIi 
SALE), No, 1, 67 P.R. 1914. 

(6) Ss. 7 and S— Mortgage-- foreclosure — 
Notice, defects in— Misdescription of mort- 
gaged property — Effect of non-payment of 
mortgage-money. 

The notice issued under S. 7 of Beg. XVII 
of 1806 contained two errotB—fl) that, instead 
of the property mortgaged being described as 
one-half of a certain land, it wasdeaoribed as the 
whole of it ; and (2) that, instead of 6ai katai 
hojaweji, the words used were mabligh kata 
hojaweji, 

Heldt that the first error was fatal to the 
validity of the notice (a). 

Without expressing any definite opinion as 
to the second (isfeot, it was observed that the 
defect had been held to be fatal in an unpub- 
lished judgment (Civil Revision No. 657 of 
1910). Shambu Ram y. Jamita, 43 P.Ii.R. 
1914 = 85 P.W.R. 1914 = 23 Ind. Cas. 97. 
BATTIGAN and BEADON, JJ. 

Beferemes :-[a) 105 P.R. 1907, R. ; 109 P. 
R. 1901, F, 

(6) 8s, 7, 8— -Bai-bil-wafa— Mor/{/oj70-“2n- 

coms of shrine tnchiding rent of land and house 
property not land under the Regulation, Nazar 
Mohammad y. Ahsan-ulhaq, 170 P.W.R. 1913 
-307 P.L.R. 1913 = 21 Ind. Cas. 231. See 
Final Part, f913, Col. 1048. 

(7) *Sb. 7 hnd 8— Mortgage by conditional 
sale — Alteration in terms — Original sale clause 
whether can be enforced — Defective notice-^ 
Effect. See MORTGAGE (BY CONDITIONAL 
SALE). No. 2. 91 P.W.R. 1914, 

(8) 8. 6. Bee Noe. 6, 6 and 7 supra. 


Regulation II of 1819 (Bengal Land Reyenue 
Assessment). , • 

Resumption of< alleged lakheraj and settle- 
ment with person other than, .zamindar — 
Dispute between grantee and zemindar to 
whether specified plots are zemindari or lakheraj 
—Onus. See ACT XI OP 1869 (REVENUE 
S4IiE LAW), No. 1, 18 G.Vi{,-N. 1281. ^ * 

RegiKation YllI of 1819(Bengal Putni Tafoq^). 

(1) Putnidar^il may deposit rent in Court in 
case of doubt as to who is entitled to receive* 
it. Boe ACT VIII OP 1885 (BENGAL TENANCY), 
No. 39. 18 C.W.N. 916. 

(2) Ss, 3, 5, 6— Patni, part of—AJ,ienaiion—^ 
Registration with zemindar— Parf of putni if 
may te alienated without registration with 
zemindar— -JBenpaf Tenancy Act (VlII of 1886),* 
Ss, 12, 17, 196 (e) — Whether registration of 
transfer confers title without registration with 
zemindar — Btugal Tenancy Act, whether applies . 
to alienation of part of putni. Azimooddio v. 
Mathura Mohan Saha, 18 Ind.^Cas. 712 = 18 
C.W.N. 338. See Final Part, 1913. Col. 1049, 

(3) Ss. 3, 11, 16 — Sale of putni— Durputni- 
dar’s interest if ipso facto cancelled— Possession 
taken and proclamation obtained, effect of, 
Srimati Krishna Promoda Dassi y. Dwalka 
Na/;h Sen, 17 c; W.N. 1092 = 20 Ind. Gas. 654 
= 19 C.L.J. 360. See Final Part, 1913, Col. 
1049. 

(4) S. 5. Bee No. 2, supra, • 

(5) Ss, 6, 6 — Transferee of portion of putni 
if may claim recognition by zemindar under 

* Bengal Tenancy Act (VIII of 1685), Ss. 12, 
17— S. 195 (c). 

A partial transferee of a putni taluk is not 
encitlod to be recognized by the zemindar. It is 
a form of transfer which, under the terms of 
Ss. 5 and 6 of Reg. VIII of 1819, the zemindar 
is not bound to recognize, and undeif S.«195 (c)*‘ 
of the Bengal Tenancy Act t^he transferee 
cannot claim recognition by reason of Ss. 12 
and 17 of the latter Act. Rakhal Chandra 
Das y. Umapado Miellil'i, 18 C.W.N. 629 = 22 
Ind. Cas. 788. 

FLETCHER and CHATTERJBA, JJ. 

(6) S. 6. See Nos. 2 and 6, supra, 

(7) Ss, 7, 11 — Landlord and tenant — Patni 
tenure — Sale under tJReg. VIII of 1819 
— Possesbionlaken by zemindar— Realiza^ 
twn of rent by him— Sale set asides, subse- 
quently— Suit for rent by j^ar putnidar 
against raiyats for period between sale and 
Its setting aside — relationship of 
landlord and tenant between dar-patnidar 
and raiyats ceases, 

A patni talfiq purported^o ha^lb been sold in 
proceedings under thePajni Regulation of 1819. 
The zemindar took possession under S. 7 of 
the Regulation and realized rents from the 
defendant who was a tenant under the plaintiff 
the dar-patnidar, Sul^equently the sale was 
set aside and dar patnidar sued the tenant for 
rent of thd period between the sale aud its set^ 
ting aside, * 
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Regolation YlII of 1819 (Besijal Putnl, 

TBi\nq%)--{Continued), 

Heldt (1) thatf aa the sale v?as not valid, the 
darpatni was not cancelled by it ; 

(2) that consequently the jrelationship of 
landlord and tenant did not cease between the 
forties ; and , 

S'l 

(3) «that the plaintiff was entitled to recover 
the rent sned for. Nafar Chandra OhoSh v. 
Gadadhar Bhatta, 22 Ind. Gas. ^908. 

Fletcher and N.R. Ohatterjea, jj. 

Re/erence.s:— 13 M.I.A. 160-:l‘i W.K. (P.C,) 
43 = 3 B.L.R. (P C.) 48 = 20 Eng. Rep. 511; 
20 Inci. 0a», 654 = 17 C.W.N. 1092, Bel. on. 

(8) S. 11. See Nos. 3 and 7, supra, 

(9) S. 11 (D— Sale of Putni taluk for rent — 
Suit by purchaser for possession— Limitation — 
Adverse possession. See ACT VIII OB' 1885 
(Bengal Tenancy), No. 86, 19 G.W.N. 18. 

(10) S. 11 (3) — Ejectmenf.t suit for--* Resident 
and hereditary cultivator ' — Engagement with 

Darputnidar, Sarbananda Nath Bhowmick 
y. Rana Gazi, 18 C.L.J. 334 = 21 Ind.Oas. 580. 
See Final Part. 1913, Col. 1051. 

(U) Ss 11, 17 — Priority — Landlord and 
mortgagee— Surplus sale proceeds in deposit 
with Collector — Sale of mortgaged propeHy 
undtr Putni Regulation — RenUdecree for 
previous balances — First charge — Bengal 
Tenancy Act (VIII of 1885), Ss. 65, 195 (e) 
— Vatni » Regulation, Ss. II, 17 — Afor^- 
gage-seciirity transformed into judgment 
debt — Purchaser in execution of rent decree, 
if can avoid — Mortgage security, how long 
subsists — Tpnure, sale of, for its arrears, if 
can subsequently be sold — Decree for rent 
for previous balances, nature of — Landlord 
of Putni tenure, if can seek redress in Civil 
• Oowr^- 7 -Putai Regulation, S. 17, para, 5— 
Limitation, luhen applicable. 

If a sale of a putni tenure takes plaoe under 
the Putni Regulation, the landlord is entitled 
in the first place to apilropriate sufidoient por- 
tion of sale proceeds in deposit with the Collec- 
tor, in satisfaction of bis decree for rent for 
previous balances before a mortgagee can 
proceed to realise his dues. 

The rent payable by a,putnidar to his zemin- 
dar, which has been traufiformed into a 
judgment-debt, is a first charge on the tenure. 

The putni ^ale has not the effect of destroy- 
ing the oharaoter of the decree previously 
obtained as a rent-decrep. 

A purchaser in execution of a rent decree has 
the power to e^nnul a mortgage Jnoumbranoe 
which has been tranciormed into a judgment- 
debt (a). * 

Until the satisfaction of a mortgage decree, 
the security subsists {b).» 

A mortgagee has a dbarge on the surplus 
sale proceeds of the moftgaged property, not- 
withstanding the fact that the mortgage^debt 
had been transformed into a judgment-debt. 


] Regulatiott YlII of 1819 (Bengal Putni 

I Talaqs) — (Concluded). 

A tenure, which has been lawfully sold for its 
own arrears, cannot again be put up to sale for 
the arrears due on account o! a previous 
period (c). 

A landlord cannot execute a decree for rent 
against a tenure which has passed into the 
bands of a person entitled to hold the same 
free, not only from inoumbranoes, but also 
from rent charge under a decree for arrears of 
any antecedent period. Snob a decree is of a 
peculiar character. It is in one sense a r^^ooej 
dedfee inasmuch as the landlord is not restricted 
to his remedies by sale of the defaulting tenure; 
be is also entitled to proceed personally against 
the judgment-debtor. But notwithstanding 
the oiroumstanoe, the Legislature has provided 
that if the decree is executed as a rent decree, 
the property will pass into the hands of the 
purchaser free from all incumbrances imposed 
thereon by any net of the defaulter. 

Obiter ; S. 65 of thc^' Bengal Tenancy Act 
does not contradict S. 17 of the Putni Regu- 
lation (d). 

The limitation of two months mentioned 
in the fifth paragraph of S. 17 of the Putni Regu- 
lation applies to a suit for compensation and 
not to a suit instituted by a mortgagee for 
declaration of his right to appropriate the 
surplus proceeds in satisfaction of his 
decree. Basaot Kumar y. Khulna Loan 
Company, 20 C.L J. 1. 

MOOKBRJEE and BBACHOROFT, JJ. 

References (a) 16 C.L.J. 166, F. (b) 2 C.L. 
J. 202 (2! 5) ; 1 L.R. 274 ; (1902) A.C. 147 ; 15 
L.R. Ir. 276, R. (c) 6 W.R. 112 ; 12 0. 697. F. 
(d) 37 C. 747, Doubted. 

(12) S. 13— Sale of — Suit by vendor for 

back rents not assigned — Putni if may be sold 
free of darpatni in execution of decree made — 
Deposit of patni rent by darpafnidar— Priority 
of darpatnidar* s lien— Scope of the Regulation. 
See ACT VIII OF 1885 (BENGAL TENANCY), 
No. 42, 18 C.W.N. 747. 

(13) S. 15. See No. 3, supra. 

(14) S. 17. See No. 11, supra. 

Regulation YII of 1822 (Bengal Land 
Revenue Settlement). 

(1) Enhancement of rent — Consent of tenant. 
See Bengal act i op 1895 (Public De- 
mands Recovery). No. i. 22 Ind. Cas. 626. 

(2) Ss. 9 (2), 14 (1). See kQTmi OF 1868 
(Bengal Land Revenue Sales), No. 1, 20 
C.L.J. 40. 

(3) S. 14 (1). See No. 2, supra. 

Regulation XI of 1828 (Bengal J^lluvion and 
Diluvion). 

. * 

(1) Alluvion and diluvion— Riparian owners 

in Fyzabad District— Custom of dhar-dhora 
4 (deep stream boundary) — IqrarnamaB or 
declarations filed by riparian owners. 

In the year 1866 at the time of the first 
Regular nettlement of Fyzabad Diatriot, aa 
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Rejulatfoii Xl^ of 1828 (Bengal Alluvion and 
Diltf vion)-~j[Oon£inu^d) . 

enquiry with respeot to the rule of alluvion and 
diluvion was made, and it was found that the 
custom of d/air.dfeum (deep stream boundary), 
whioh the main channel of the Gogra was 
treated as the constant boundary between the 
villages abutting on the opposite sides of the 
river, prevailed generally in the locality. 
Buhkars or orders were issued that those land- 
holders who accepted the custom should hie 
iqrarnamas or declarations acknowledging the 
cust<^, while those who disputed it should 
give proof of the rule of alluvion and diluvion 
whioh they set np. The iqrarnamas were ac- 
cordingly filed. They wound up with a declara- 
tion that the parties to them, of cheir own free 
will and accord, accepted the usage of dhar- 
dhura and that they and their suocessors-in- 
interest would in future act in accordance with 
it. But no entry relating to such custom was 
made in the Record of Bights prepared at the 
time. ^ 

Heldt that the iqrarnamas or declarations 
were not adequate proof of the custom laid 

down therein. Janki Runvar v. Narendra 
Bahadur Pal Singh, 23 Ind. Gas. 224. 

Lindsay, j.o. and kanhaiya Lal, 
A.J.C. 

References: — 11 B.L.R. 265 = 18 W.R. 160 
= L.R. I. A. Sup. Vol. 34 (P.C.), A. 

(2) S. 4 — Permaitent tenure, land of^ washed 
away^ Abatement of rent — Re-formation 
in situ — Title to land whether landlord's 
or tenant's-— Reg, XI of 1825, if applies— 
Bight of landlord to enhance rents. 

Where the plaintiffs, owners of a zemindari, 
claimed to recover khas possession of certain 
diluviated lands on their re-formation in situ 
against the holders of a putni tenure within 
the zemindari, who claimed the lands as accre- 
tions to their tenure. 

Held, (agreeing with the High Court) that 
the lands did not come within the provisions of 
6. 4 of Reg, XI of 1825 and could not be 
claimed by eithlr party as accretions to their 
respective property. 

Held, further (reversing the decision of the 
High Court) that the diluviated lands being 
part of a permanent, heritable, and transferable 
tenure, until it oould be established that the 
holder of the tenure had abandoned his right 
to the submerged lands, the tenure remained 
intact ; and that the tenure-holders, by olaim- 
ign or accepting remission of rent in respeot of 
lands washed away from time to time by the 
action of the river, did not abandon or agree 
to abandon their rights to suoh lands on their 
re-fqrmation in situ, ^ 

Held, further, that the dismissal of the suit 
for khas possession would be no bar to anv 
proceeding on the part of the plaintiffs, autho- 
rised by law to recover proper rent in respeot 
of the re-foimed lands ia), Aru^ Chandra 
Singh v,. .Kaminl Rnmar, 18 C.W.N- 369 » 


Regulatfon 4CI of 1825 (Bengal Ailuvlon and 

Diluvion) — (Concltided), , 

(1914) M.W.N. 176 = 16 M.L.T. 182 = 26 M.L, 
3. 251 = 190. L.J. 272 = 12 A L.J. 243 = 22 Ind. 
Gas. 317 = 16 Bom. L.R. 323=41 0. 683 (P.CO* 
Lord Shaw, Sib John Edge and 
Mr. ameer ali. 

•f f 

^References (a) 4 C. 894, Overruled ; 18 A. 
290, %ippr, , • 

Regulation IV of 1827 (Bombay Civil Oourts). 

01. 99 — Vinohur Court— Decision — Appeal — * 
Special appeal. Sae CiV, PhO. CODE (1908), 
No. 144, 16 Bom. L.R. 76. ' 

Regulation XVI of 1827 (Collectoin of *'Land 
Revenue). 

See Bombay Act II of 1863 (Summary 
Settlement), No. i, 16 Bom. L.R. 164. 

Regnlation III of 1828 (The Bengal Land 
Revenue AsBesBroent). 

S, 4 — Possession, suit for— Collector, what 
decides— Grant for wainfeMance— ^Bafarzand’— 

‘ Ba walad '--Reg, XXXVIl of 1793, 8. 15— 
Beg. XIV of 1826, 8. 3. Secretary of State 
for India in Council v. Rashidul Huq, 18 0. 
L.J. 31 = 21 Ind. Gas. 93, See Pinal Part, 
1913, Col. 1055. 

Regulation XIII of 1830 (Jurisdiction of 
Jagirdars, etc.). 

Cl. 6— ‘Vinchur Court— Decision — App(^al — 
Special appeal. Bee CIV. PRO. CODE (1908), 
No. 144, 16 Bom. L.R. 75. 

Regulation III of 1872 (Sonthal Parganas 
Settlement). 

(1) Ss. 5, 6. See SONTHAL PARC ANAR, 
No. 1, 18 C.W.N. 994. 

(2) S. 6. Bee No. 1, supra, 

(3) Ss, 10, 11 — Rs 27 framed under 8* 10— 
Whether rule applicable to up-country -•-Qoalas 
resident ivithin Sonthal Per ganas^— Hindu Law 
— Custom — R. 27, applicable onj^ to suits before 
Settlement Officers, Maharaji Mamrik v. 
SufalManjhl, 18 Ind. Cas. 115 = 18 C.W.N. 
333. See Pinal Part. 1913, Ool. 1056. 

(4) S. 11. Bee No. 3, supra, 

(5) Ss, 11, 24, 25 (1), 25-4— Record of 
Rights— Entry in, effect of--* Burden of 
proof — Fraud — Evidence Act, 8. 44. 

The fact tha^ the .defendants have been 
recorded as putnidars of all the ]and,s in the 
village implies a decision that they have no 
durmukarrari right in respeot ot any of the 
lands included in that village. The decision 
operates as a decree ol Court under S. 11 of 
Reg. Ill of 1872. It is open to the plaint- 
iffs to avoid the effect of suoh » decree by the 
method preaoribed in or sub-S. 1 of 

8. 25 of the said Regulation. * 

The object of the procedure laid down in S. 24 
of Reg, in of 187^2 is to enable persons 
interested to bring forv^ard, in the Settlement 
Court, within the prescribed period, any objeo- 
tioD they may desire to make to any part of 
such record. ' 
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Regolatlon*!!! of 1872 (Sonthi^j Parganai 
Settlement)^— (Con^inned). • 

If the dejondants rely upop the record of 
rights as oonolusive under S. 25 of Keg. Ill 
of 1872, and' urge that the entry therein 
operates as a decree under 8. 11, they should 
prove that the requirements of the statute have 
' bjen fulfilled# As soon as this has been ao- 
oompjiishod, it becoiheR open to the plaintiffs 
to, urge under S. 44, Evidence Act, thaA the 
entry which operates as a decree was obtained 
>by fraud. It is not necessary tliat the plaint- 
ifis should iostituf^ a separate suit to set aside 
the record of rights on the ground of fraud, 
tfir Mozaffur Ali y. Kali Proaad, 19 G.L.J. 29 
»18 C.W.N. 271 =-22 Ind. Gas. 789. 

MOOKBRJEE and BEACHOROFT, JJ. 

* Reference : — 15 C. 765, P. 

(6) Ss. 11, 25-A — Defendant found by Settle' 
ment authorities as tenant-'- Suit to determine 
whether plaintijf or defendant is tenant, whether 
maintainable, Digambar Das v. Jatindrabala 
D*bI, 19 Ind'Oas, 874=19 G.L.J. 232. See 
Pinal Part, 1913, Col. 1056. 

(7) 8. 24. See Ho. 5, supra, 

(g) 8. 25 (1). See No. 5, supra, 

(9) Ss, 25 (1), 25'A -Jurisdictifon — Civil Court 
-9-‘ Proprietor * — Maurasi mokarrari leSsee 
— Decision of Settlement Officer, final. 

A person who holds derivative title under a 
zemindar cannot be classed as a proprietor 
within the meaning of that word as used in 
the expression “ zemindars and other proprie* 
tors ” m 8. 25-A of the Sonthal Parganas Settle* 
meat Regulatmn. 

Section 25-A of the Regulation is strictly limit- 
ed to suits where only the rights of zemindars 
and other proprietors as between themselves are 
in contaovefrsy. The decision of a Settlement 
Officer that certain person is an owner by 
purchase of a mourasi mokarrari tenure, is con- 
clusive under *8. 25, sub-S. (1) of the San- 
thal Parganas Settienifent Regulation, till it 
has been sot aside by some method known to 
law at the instance of any person prejudicially 
affected thereby. Sib Narayan Mukerji y. 
S.P. CbaUerjee, 20 G.L.J. 220. 

MOOKERJBK and BEACHOROFT, JJ. 

• 

(10) Ss. 25, 26-^— Swii, maintainability of — 

‘ 2!fimindars or other proprietors — Shikmi 
ghatioali khorposh^ share of, owner of, if a 
proprieiiir — Bent payable to ghaivjal — No 
land revenue payable — Plaintiff's remedy. 

No suit lies in the Civil Court regarding any 
matter decided by a Settlement Officer except in 
oases specially prov.ided for in S* 25 A of the 
Sonthal Parganas *Settlement Regulation. In 
order that a oase may fall within the provisions 
of that section it must be shown by the plaint- 
iff that he is ' zeminda^r or other proprietor.’ 

The plaintiff olaimedL a share of a Shikmi 
Ghatwali Khorposh grant. Bent in respect of 
this was payable to the ghatwal and no land 
02 


Regulation III of 1872 (SontHal PaVganae 

Settlement' — {Concluded ) . • * 

revenue was payable direct to the Government 
and the land was not free from the Government 
revenue : 

* * 

Held, that such an interest did not oome 
within the description of a right of “ a zemin- 
dar or other proprietor” in S. 25-A of the Son- 
thal Parganas Settlement Regulation. Nemo 
Deo V. Parbati Kumari and JahoU Deo y. 
Parbati Kumari, 20 G.L.J. 103. 

Fletcher and Richardson, jj. 

iW Ss, 25, 715- A ^ Suit, maintainabililty of 
— 'Zemindar or other proprietor' — Patni- 
dar, if proprietor, 

A patnidar is not a * proprietor ’ within the 
meaning of S. 25-A of the Sonthal Parganas 
Settlement Regulation. 

Held, that a suit for a declaration by a 
putnidar to the extent of one- third share that 
the defendants, who wore putnidars to the 
extent of the remainifig two-thirds of the 
property, had fraudulently caused certain land 
to be recorded as their lahheraj in the record of 
rights prepared under the Sonthal Parganas 
Settlement Regulation, was not maintainable 
in the Civil Court under 8- 25-A of that Regu- 
lation. Digambar Das y. Harendra Narayan 
Pandey, 20 G.L.J. 112. 

COXB axd D. Ohattbrjbb, jj. 

(12) S. 25-A. See Nos. 5, 6, 9, 10 and 11, 
supra. 

Regulation 1 of 1886 (Assam Land and 
Revenue). 

(1) S,70— Sale— Adverse possession^ whether 
incumbrance. 

Adverse possession is an inoumbranoe in 
connection with a sale under S. 70 of the Assam 
Land and Revenue Regulation. Aptar Ali V. 
Brojendra Kishore Roy Chowdhry, 23 Ind, 
Gas. 119. 

CARNDUFF and RICHARDSON, JJ. 

References : — 26 0. 194 (199) = 3 O.W.N, 108, 
Bel, ; 22 G. 244 (251), B, 

(2) Ss, 70, 71— Revenue sale— Owner of share 
of a mouza, purchase by— Purchase, effect 
of — Incumbrance — Adverse possession. 

An owner of shares in certain specified villages 
in a mebal sold for revenue under S. 70 of the 
Assam Laud and Revenue Regulation, though 
not a defaulting proprietor, purchases the 
estate subject to enoumbranoes. 

Adverse possession is an incumbrance within 
the meaning of 8. 70 of the Assam Land and 
Revenue Regulation. MuBUzah Bibi y. Bro- 
jendra Kishore Roy Chowdhry, 20 G. L.J. 
210 . 

CARNDUFF and Richardson, jj. 

'* Befe^enoe, .—92 0. 244 (251) ; 26 0. 194 (198), 
B. 

(3) 8, 81. See No. 2, supra, 
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Regulation II of 1886 (Sonthal Parganaa). 

(1) S., 2. See BENGAL ACT XXXVII OF 
1866 (SONTHAL JPaRGANAS), No. 1, 19 O.L.J. 
294. 

(2) 5, ^-^Sonthal Parganas — Suit for en- 
hancement of rent — jurisdiction of Civil 
Court. 

There is no law in the Sonthal Parganas 
under which a suit for enhancement oC rent is 
maintainable in a Civil Court. Kumar Kalidas 
Pandey y. Babu Krishna Dhan Ghose, 24 
Ind. Oas. 1. 

qoXB and IMAM, JJ. 

Regulation Y of 1&98 (Sonthal Parganas 
justice). 

(1) S. 9. See SONTHAL PARGANAS. No. 1. 
18 O.W.N. 994. 

(2) S. 27— Civ. Pro. Code (1908), 8. 115— 
High Courts Act (24 and 25 Viet. G 104), 
8. 16 — 8uperintendence of High Court— 
8onthal Parganas Act (XXXVII of 1855). 
(S. 2 — Proviso — Suit valued at more than 
Rs. I yOOO— Mortgage decree— Execution— 
Adjournment of sale by Sub- Judge — Order ^ 
if revisable by High Court. 

The petitioner obtained a decree for more 
than Ks. 1,000, for sale on a mortgage and the 
property was advertised for sale. The land- 
lord objected to the description of the property 
as being mokurrari maurasi and ho alleged 
that it was a tenancy at will. Ultimately the 
petitioner obtained a rule from the High 
Court, which with the consent of the parties 
was made absolute, and the landlord was 
discharged from the record and the property 
was ordered to be sold as tenanoy-at-will. The 
case went back to the Sub- Judge of Deoghur. 
The landlord also applied to the executive 
authorities for a further enquiry which was 
ordered to be held by the Sub- Divisional 
0£&oer who was also the Sub- Judge who 
adjourned the sale. The petitioner obtained 
a rule for the immediate sale of the mortgaged 
property : 

Held, that (1), as the subjeot-mattet of the 
suit exceeded one thousand rupees, it was gov- 
erned by the general laws and regulations ; 

(2) the High Court’s general powers of supe- 
cintendence under the Charter are in no way 
restricted by the Sonthal Parganas Regula- 
tions and Rules (a) ; 

(3) the order of the Sub-Judge adjourning 
the sale can %e examined by tbe High Court, 
though not under S. 116 of the Civ. Pro. Code, 
yet under B. 15 of the Charter, and that the 
Bub-Judge should be directed to proceed with 
the sale at once (d)» Bardari Sha v. Hukum 
Chand, 22 Ind. Oas. 848. 

COXB and Chatterjee. jj. « 

References (a) 18 0. 133, F. (6) 1 A. 101, 
Cited. ^ 

(8) B. 27. See BENGAL AOT XXXVII OF 
1855 (SONTHAL PARGANAS), Nos. 1 and 9, 19 
294 and 18 O.W.N. 662, « 


Regulation I of 1896 (Upper Burma Civil 
Courts). 

Ss. 25, 26— Cw. Pro. Code—0. Ill, r. 2 
— Use of Special Powers of Attorney to 
evade the provisions of law relating to (he 
appointment of Pleaders and Advocates. 

Where respondent, ex-petition writer and ex- 
a^^rentice clerk, made a business of appearidg 
for parties under cover of special powers-fff-at- 
torney and thus practically performed tbe funu- 
tions of an Advocate and thereby evaded the 
provisions of the law relating to the appoint-^ 
ment of Advocates and Pleadidrs. 

Held that he made himself liable to punish- 
ment under B. 26 of the Upper Bpma, Civil 
Courts Regulation. 

Held further that it would be absurd if the 
provisions of 0, III, r. 2, Civ. Pro. Code, 
should enable an unqualified person to practice 
as an Advocate in spite of the provisions of 
S. 25, and the following sections of tbe Upper 
Burma Civil Courts Regulation. Nga Nyun 
V. Nga Po 0, 7 Bu.'. L.T. 206:^-25 Ind. Oas. 
163. 

SHAW, J.C. 

Reference : — 14 C. 656, F. 

Regulation Yll of 1901 (N.W.F.P, Law and 
Justice). 

6*8. 84, 85 — Suit tried under Provl. B- C. 
Courts Act — Revision— Court-fees. See COURT 
PEES AOT. No. 19, 3 P.W.R. 1914 (N.W.F.P.), 

Relationship. 

Entries in books of Hard war priests — Joint 
ownership of an open plot of land-'^Evidentiary 
value as to— Oral evidence of persons as to 
relationsbip having no means of knowledge — 
Effect. Bee EVIDENCE, No. 5. 171 P.L.R. 
1914. 

Relief againsl forfeiture. 

Relief against penalties and forfeiifures in 
compromise decrees. See GOMPRCMISE, No. 1, 
(1914) M.W.N. 92. 

(2) Sub-lessee whether entitled to relief. See 
Transfer of Property act, No. 102, 12 
A.L.J. 1085. 

Religious Endowments. 

(1) Ancient deeds — Endowment, d^eds of-^ 
Construction — Terms ambiguous — Exter^ 
nal evidence, if admisjible> 

Where, in tbe deeds, the properties were 
described as debutter but were given to the 
grantee who was to enjoy them f'*om genera- 
tion to generation in performance of the sheba 
of tbe (Goddess : .. 

Held, that the deeds being ambiguous and 
ancient ones^^ tbe Court might j^etermine the 
true character of the eiidowment from the 
manner in which the dedicated properties had 
been held and enjoyed. Kolada Prosad Deg* 
horia v. Kali Das Naik, 20 C.L.J. 312^24 
Ind, Cas. 899. 

Mookerjeb and ;jBBAGHOROFT, JJ. 

References ;-8 W.R. 142 ; 8 W.R. 42 ; 27 0. 
242 (252) ; 15 aW,N. 126, R, 
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ReligiouB Endowments— (Con^intl^i) . 

(2) Religious* endowment — Hindu temple — 
llaiwaniyars — Right of Worship — Right to 
enter the, temple up to garbagraham-^Ex- 

. elusion from such right — Burden of proof 
— Rrecedence of other casteh^ 

» ^Plaintiffe, as representatives of the Ilaiwani- 
yar community, brought a suit fora deolaratftn 
that\hey,are entitled to stand for purposes of 
worship in what may be called th^ outer man* 
^tapam, i,e», the ball between the Flag Staff and 
the G-arbhagrabf^, and for an injunction 
against their being ejected therefrom. 

» Held that, taking it as indisputable that the 
plaintiffs helrng to the Sudra caste, they are 
prima facie entitled to worship from the Maba- 
.mantapam, one of the balls west of the bull 
near the Dwajastamba and east of the Garbba- 
graham (a). 

^ Provided a person proves that he has the 
status of one of the main castes (or it may be, 
an intermediate Anuloma* status between two 
of the main castes), it would be for those who 
wish to exclude him from the usual position in 
the temple assigned to a man of bis caste status 
by the Agamas, to prove that, by special custom 
of ^hat templet even a person of that caste is 
excluded (6). 

Held that the plaintiffs* c^im ought to be 
allowed subject to a declaration that Brahmans, 
Pillais and Mudaliars are entitled to take pre- 
oeddnee over the plaintiffs by standing in front 
of persons belonging to the plaintiffs’ caste in 
the covered portions of the temple between the 
Dwajasthambam and the Garbbagraham whe|;e 
it is intended that the worshippers shall stand. 
Qopala Muppanar y. Dharmakartha Subra- 
mania Iyer, 27 M.L.J. 253 = (l914) M.W.N. 
822 . 

Sadasiva Iyer and TyAB;fi, jj. 

• Refcrevftes (u) 31 M. 236 ; 13 M, 293 and 
14 Travanco^e L.R. 56, R, 

(3) Religiotv trusts '--Alienation — Tesi— Bona 
fide enquiry — Repair of a temple. 

There is no difference between the rights of 
an alienee from the manager of a joint Hindu 
family and the alienee from the trustee of a 
religious trust. The alienation will be upheld 
provided fide enquiries as to the necessity 

for the repairs of th9 temple were made by the 
alienee and he was satisfied on such enquiries 
as to tjiie necessity for raising money for such 
repairs by such alienation. Kuttayakath Yalia 
Yarroa Y&lia Rajah Avergal v. Erimhal 
Karuwante Yalappil Ayiioumma, 16 M.L.T. 
503- (1914) M.W.N. 909. 

SADASIVA Iyer and flANNAY, JJ. 

References *, — 27 Jd. 466, Diss * ; 4 I, A. 62. 
Apph * * 

W Mahant of a Math or Sangat, right to 
acquire property Subsequent treatmerd 
of the property^* effect of — Endowment^ 
sufficient evidence gf» 

A Mahant of a math or sangat though 

reijoired to obsetve cclibaoy ifi*xiot disqualified 


Religioas Endowments— (Conf2t<ded). # * 

from acquiring property for kis own personal 
benefit if be has funds of his own, 

The evidence afforded by th^ subsequent 
treatment of the property for several gene]sa- 
tions by the parties concerned may in certain 
oases be legitimately used for determining the 
nature of the interest sought to be created. 

Where there was no sufiioient evidence to 
establish that the particular property in dispute 
was purchased from the income of the sangat 
or was dedicated to it by the founder of the 
saiegat after his purchase ^nd the sucoessfon to 
the property had not been oonsistent with its 
being endowed property, held^ that the lai^d in 
dispute did not form part of the endowed pro- 
perty. Rajman v. Brahm Sorat, 17 0.0. 336. 
KANHAIYA LAL, j,c. 

(5) Building used for stabling temple coaches 
and horses — Exemption from tax. See MADRAS 
ACT IV OF 1884 (DISTRICT MUNICIPADITIES), 
No. 2, 16 M.L.T. 98. » 

(6) Temple — Erection by priest on site pur- 
chased out of funds raised by subscription — 
Public temple — Rights of priest — Suit by 
worshipper — Maintainability, See OlV. PRO. 
Code (1908), No. 124, 7 8.L.R. J.29. 

(7) Suit to remove mutwali of mosque- 
Compromise by which plaintifi agrees to with- 
draw suit for consideration whether lawful. 
See OlV. Pro. CODE (1908), No. 125, 18 O.W. 
N. 1264. 

(8) Inam granted by Government to a person 
doing service in temple — Right of temple autho- 
rities to prevent its alienation— Servant removed 
from service— Right of his sucoessor to recover 
the inam. See iNAM, No. 2, 27 M.L.J. 67. 

(9) Inam granted to Vritigars of temple for 
reciting Vedas — Inam granted by Zemindar and 
confirmed by Government — Right of temple 
trustees to resume — Trustees* power to dismiss 
Vritikars — Minority, sex or ignorance of the 
Vedas whether disqualifications for performing 
service - Service performed by proxies— O wms 
on Dharmakartas to prove disqualification. 
See INAM, No. 3, 27 M.L.J. 179. 

(10) What amounts to dedication to a tem- 
ple. See LIMITATION Act (1908), No. 135| 
27 M.L.J. 195. 

(11) Devaswom- Suit by one trustee to eject 

tenant— When sustainable. See TRUST, No, 6, 
16 M.l t. 250. ^ 

(12) Worshippers* right to sue for possession 
of mosque properties. See WORSHIPPERS, 
No. 1, 16 M.L.T. 165. 

Religious Endowments Act. 

See ACT XX OP 1863. * 

Religious Offices. * 

(1) Hindu Law --Alienation of religious office 
* — Custom — Heredity, devolution of religu 

ous office hy—DisquaHiication, personal^ 
permanent or temporary, effect of— Puja 
miiUksi meaning of--Civ, Fro^ Code (1908), 
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' ftellgiouB OfRc^^^iContinued), 

0, XXIII, n S^—Razinama — Lawful agree- 
ment^ Plaintiffs representing public-- Com- 
promise by such plaintiffs whether binding 
on publ^— Contract Act, S* 16-- Undue 

‘ influence— Pressing necessity of borrower* 

Per Sadasiva Iyer, J . — The mere fact that 
a man is obliged to part with his properties for 
what he considers an unduly low price owing 
to his pressing necessities, is not a ground for 
holding that the contract by which he parts 
with his lights is adooted by undue influence 
within the meaning of S. 16 of the Contract 
Act. ' 

Avujah miras involves the duty of touching, 
batning and adorning etc., the idols, in a 
temple, the making of offerings to the idols, the 
reciting of mantrams, and the doing of other 
similar services. 

While sex is no disqualification for a woman 
to hold the ofilce^of a management of a religi- 
ous trust, whether Hindu or Mussalman, a 
disqualification to inherit by reason of sex exists 
in the case of the ofiioe of temple vujari or 
acharya purusha or other priestly office in a 
temple or a mosque. Just as an outcaste 
cannot inherit a religious office by reason of his 
permanent disqualifioation, women also cannot. 

It is settled custom that females by reason 
of their sex are permanently disqualified from 
performing the duties of the officer of archaka 
in a aaivite temple which has been established 
according to both Vedic and Tantric rites. 

Temporary disqualifications, such as mino- 
rity or curable insanity, death pollutions and 
birth pollutions and so on, are not obstacles to 
obtain a right to a religious office by heredity. 
But permanent personal disqualifications 
conversion to another religion, or female sex), 
do prevent the acquisition of the right to hold 
a religious office, notwithstanding that the 
condition of being the next heir to the previous 
holder of the office is fulfilled. 

A religious office in a Hindu temple can be 
held by a right of heredity but mere heredity 
alone cannot form a complete qualification 
entitling the heir to become the owner of suph 
an office, that is to say, though tbc office is 
hereditary, it cannot be acquired through mere 
heredity. 

A personally disqualified heir (e.g , a woman 
who is permanently disqualified to do the duties 
of an office) cannot inherit the office and at the 
same time v^i^^orm the duties of the office 
through a male proxy. 

A permanent personal disqualification to 
perform the duties of a religious office is also a 
disqualifioation to inherit the right to enjoy 
the emolumecats attached to the office. 

As ^he duties of the archaka office are more 
important than the rights of the office-holder, 
that is, as the rights of the deity to have 
the office performed are entitled to muolf 
more consideration than the so- called here- 
ditary right of any particular p&rson to hold 
tile o£&ce, a dispute involving the* right to 


Religious Qtdees— (Conftnt^d), 

such an office, when it has once been brought 
before a Court '^for adjudication, cannot be 
settled lawfully by a mere razmama between 
the parties. 

The alienation of a religious office by which 
the alienors obtain a peouniaiy benefit oaji- 
nSt be upheld, even if a custom is s^et up 
sanctioning such an alienation. >. Such , a 
custom, oven if established by practice, would 
be illegal. < r, 

In a case in which a plain tifi is allowed to 
represent the public, a judgment by consent 
will not bind the public even if the oonse^nt wat 
not purchased, and a fortiori if s&oh consent 
was purchased. 

In this case a razinama was held to be un« 
lawful, because 

(1) it was really an alienation of a portion of 
a religious office ; 

(2) tbo alienation' was made^ in favour of 
persons permanently disqualified to hold the 
office : 

(3) there can be no lawful compromise of a 
dispute in respeot of a religious office, the pro- 
per performance of the duties of wbioh conoern 
no^ merely the parties to the compromise but 
principally afiects tbo religious trust itself and 
the Hindu public for whose benefit the religi- 
ous trust exists. 

Per Tyabjiy J . — It is not in every ease 
opposed to public policy to provide that a 
religious office should devolve hereditarily even 
on persons not themselves qualified to discharge 
tho duties of the office. The question must, in 
each ca.so, be decided with reference to the 
particular facts of that case, inoludiog the 
nature of the^functions to be performed by tho 
office-holder according to the direotCon^t of the* 
founder, tho remuneration provided for the 
performance of those funotions',' and similar 
other matters. 

Where the functions of an office are of such 
a nature that they can be performed equally 
well by any one of a large body of persons, 
and where the emoluments, provided for the 
performance of those functions, are f^ in excess 
of the necessary usual fees to be paid to the 
person who is engaged te perform them the 
heir of the last * office-holder should not be 
deprived of the office. But where the fnnotiona 
of the office are such that they require peculiar 
qualifications, intellectual or moral, for per- 
forming them, and aooo^rdingly a large income 
has been set apart by the founder for remunera- 
tiou of the office-holder, the heir of the last 
office-holder Should be superseded in favour of 
another, sufficiently oomp^eat. Sundarambal 
Anonoal v. Yogavanagu'pukkal, 26 M L.J- 315 
«23 Ind. Oas. 72«(1914) M.W.N. 286. 
S&DABIVA lYEB and TYABJl, JJ. 

(2) Religious offi'ie-^^ Hereditary right— Re- 
cognition by Courts — Certain offices in the 
Madura Meenakshi Temple- 
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ReligiottB Offioea— (ConcZ^ed6(2) . \ 

The ofQoo of alhikaraparapathyam in the 
Madura Meenakshi Temple is a hereditary 
office and *the Stanikars have no right to 
appoint anybody they choose from time to 
time removing their nominee at their pleasure. 
Courts should always hesitate to recognise 
hereditary rignts in temple office#. • 

It*is lopse expression to say 'It is a ma|iter of 
common knowledge that the old temple offices 
are by custom hereditary.* Anttfithanarayana 
Iyer y. Athimuthu Iyer, (1914) M.W.N. 385 
==25 Ind. Cas. 74-. 

Wallis and Sadasiva Iyer, jj, 

(3) Wh^her woman can hold religioiCB offices 
and get the duties performed by proxy — 
Custom^ Legality* 

Woman can hold religious office and get the 
duties performed by proxy. A custom to that 
Bffeot is not illegal. Ramaauodaram Pillay 
y. Sayundaratha Ammal, 16 M.L.T. 423 = 
(1914) M.WiiSr. 919. 

AYLING and Hannay, jj 
References 3 M. 95; 8 M.L.T. 326; 21 M. 
L.J. 490; 18 O.W.N. 1029 ; 20 G.L.J. 183, R.; 
26M.LJ. 316, Diss. 

• 

(4) Transferability and partibility of. See 
Custom (General), No. i,»20 O.L J. I 88. 

Relinquishment. 

Deed of relinquishment by some reversioners 
in favour of others — Validity and effect. See 

Customs (Vunjab— Alienation), No. 13, 
184 P.L.R. JL914*. 

0 

Remand. 

(1) Civ* Pre, Code — Appellate Court's power 
of remand-^ Such power 'wider now than 
under old Code — Remand by consent^ 
legality of, 

The*pdwer of remand possessed by an 
iippellate Court under the new Civ. Pro, Code, 

is much wider than under the old Code. 

» 

The power of the Cpurt to pass an order of 
remand by consent of parties is even more 
sxtensive than is allowed by the Code (a). 
Bduthusami Odayan v. Kolandavelu Odayan, 
(1914) M.W.N. 90 = 22 Ind. Cas. 41. 

Sadasiva Iyer and Spencer, jj. 
Reference : --{a) 2g M. 437, F, 

(2) Equitable set off— Order made before 
remand if binds Court at ffnal hearing. Bee 
IWARD, N-j. 2. 18 O.W.N. 426. 

(3) Remand — Questions forming essential 

parts of the order — Questionability in appeal. 
SeeOlV. PRO. CODE (1908), No. 138. 10 N.L. 
R. 28. <• 

(4) Remand to. District Judge— Transfer by 
District Judge to Sub- Judge— Irregularity — 
Effect. See CIV. PRO. CODE (1908), No. 60, 
(1914) M.W.N. 317. • 

(6) Trial on issues— Remand order — Direc- 
tion to call for particular kind of evidence— 
Power of appellate Court. Bee CiV. Pro. 
CODE (1908)t Mo. 463, 22 Ind/Oas, 128. 


Remand— (ConcZi^dsd) . 

(6) Remand by High Cou»t— Deorde of Dis- 
trict Judge — District Judge after remand send- 
ing case down for re-trial by Bub-Judge — Trial 
by Sub-Judge with consent of parties— Irregular 
assumption of jurisdiction— Effeot. Bee CIV. 
Pro. Code (1908). No. 67. 19 C.L.J. 408. 

(7) Order of — Appeal when lies. See CiV. 
Pro. Code fl908). No. 461, 162 P.L.R. 1914. 

(8) Case remanded by High Court to District 
Judge— District Judge’s power to transfer the 
case to Subordinate Judge. See OlV. PRO, 
CCJDE (1908), No. 58, 12 A.L J. 1094. 

(9) Jurisdiction to entertain suit after re- 
mand — Suit originally tried by District J^udge 
— Tried by Sub- Judge after remand with con- 
sent of parties— Effect. Bee LANDLORD AND 
Tenant, No. 37. 19 C.W.N. 143. 

Rent. 

(1) See Landlord and Tenant. 

(2) See Lease. 

(3) Suit for rent — Registered lease— Limita- 
tion. See Limitation act (1908), No. 106, 
(1914) M.W.N. 323. 

Rent Act (Bengal). 

See Ben. act X OP 1859. 

See N W.P. ACT XI OF 1881. 

See OUDH ACT XXII OF 1886. 

Rent Recovery Act. 

See Ben. Act VIII OP 1865. 

See MAD. ACT VIII OF 1865. 
RepreBentatiye. 

(1) Death of one party who bad no interest 
in suit-— Legal representative of such party 
whether should be impleaded. See OlV. PRO, 
CODE (1908), No. 370, 22 Ind. Cas. 929. 

(2) Purchaser under a mortgage decree— 
Whether purchaser representative of mortgagor. 
See ESTOPPEL, No. 3, 12 A.L.J. 123. 

Kesiduary Estate. 

Revenue sale —Residuary estate— Burden of 
proof. See REVENUE SALE, No. 1, 20 C.L J. 
^10. 

Res Judicata. 

(1) Benamidar— Ostensible owner ^ suit hy-^ 
JudgmenU whether bars a subsequent suit 
by the real owner-tissues^ decision upon — 
Finding on each issue, whether operates as 
res judicata — Non-applicabdt decision in 
previous litigation^ whether a bar — Mutua- 
lity, doctrine of^ where applicable— Mixed 
question of fact and law, decision on-^ 
Erroneous decision^ if can be re-opened* 
Whore a suit is prosecuted by one person for 
thf^ benefit of another who is the real pa^ty in 
interesG, the latter is bound by the judgment ; 
and it makes no difference that there are 
^nominal parties on the record or that the action 
is prosecuted or defended by a nominal patty (a), 
Where a statute authorizes a defendant to 
set up ixf the same answer as many defenoes as 
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Reb J adicata — IContinvsd ) . 

he has, a judgcaent is entered in his favour, 
which oontaioB no provision chat it shall be 
without prejudice or any other limitation or 
restriction, the estoppel raised by it will extend 
to every matter or fact in issue actually found 
by the Oourt in favour of the defendant (b). 

Judgment in a previous suit may operate as 
res judicata notwithstanding the fact that no 
appeal was allowed by law against the decision 
(c). 

In applying the doctrine of res judicata the 
prindiple of mutuality can be invoked only 
with reference to decision upon points not 
nec^sary for the determination of the previous 
litigation (d). 

A decision upon a mixed question of fact and 
law in a previous litigation does operate as 
res judicata in a subsequent suit. And a deci- 
sion upon a pure j^uestion of law, even though 
erroneous, may, under certain circumstances, 
operate as res judicata^^e), Rambehari Sarkar 
y. SarendraNathGhoae, 19G.L.J. a4»2ilnd. 
Gas. 979. 

MOOKERJEE and BEACHCROFT. JJ. 

References :-- [a) 20 W.R. 123 = 11 B.L.R. 
App. 37 ; 1 Ind. Jur. N.8. 282 ; 10 C. 697, F. ; 
1 A. <& E. 3=40 R.R. 226 ; 174 U.S- 408; 14 
Howard 52, R. ; 4 C.W.N. 283 ; 32 0. 357 = 
1 C.L.J. 23 ; 14 C.W.N. 774, D. ifi) 24 C. 900, 
F.; 17 A. 174 ; 11 Bom. L,R. 366 ; 35 B. 38, 
NotF.; 3 Sawyer 634 = 9 Fed. Gas. 692; 32 
Colorado 342 = 76 Pacific 372. R. (c) 25 0. 671. 
F. (d) 11 App. Gas. 641 (653), Expl {e) 11 
C.L.J. 461 ; 1 G.W.N. 687, R. 

(2) Second appeal only against one of two 
decrees in cross-appeals disposed of by one 
judgment, when maintainable » 

Where a second appeal was preferred only 
against one of the two decrees made in cross- 
appeals disposed of by a single judgment, and 
the matter at issue in the second appeal was 
not directly and substantially at issue in tbe 
appeal left intact : 

Beldt that- there had been no final decision 
of the question raised in tbe second appeal so 
as to operate as res judicata against tbe heSr- 
ing of that appeal. Lallu Ram y. Raj Baha- 
dur, 21 Ind. Gas. 264. 

SABONADIEBE, A.J.C. 

References O.C, 384 ; 5 0.0. 146 ; 7 Ind. 
Gas, 166=33 A. 61=7 A.L.J. 861 ; 13 Ind. Gas 
984 = 16 0.0^22; 19 Ind. Gas, 76 = 35 A. 187 
»11 A.L.J. 214. R. 

(3) Civ. Pro. Code, 1882, S. 13 ( = Civ. Pro. 
Code, 190S, S. 11)— Res judicata— Prior 
suit for redemption against prior mortgagee 
and fof possession against mortgagors — 
Decree for redemption against formemand 
for possession against latter — Payment of 
mortgage amount to prior mortgagee — 
Subsequent suit for possession alone againH 
former defendants— Bar of suit 

The father of tbe present plain tiQs together 
With bis oo-mortgageea M and H brought a 


Res Judicatk— (Confinued). 

former suit for a redemption against the prior 
mortgagee J, (whbse rights have now devolved 
upon D by virtue of a partition),, but so far as 
regards tbe original mortgagors or their heirs 
who were also impleaded as defendants along 
with tbe prior mortgagee, tbe suit was one for ^ 
tk.e poBsessidl) of tbe mortgaged^ land pure afld ' 
simple. As the result of the said suit in 1893, 
the C^ourt passed a decree for redemption, un 
payment of a sum of Rs. 403 to the prior 
mortgagee D, now defendant No. 8, and a' 
decree for possession againbt the mortgagors 
who were in possession of the property and 
contested suit. The decree of 1893 was^ never 
executed. Tbe present plaintiffs n'ow brought 
the present suit for possession of the same land 
against the same defendants. 

Held, that, so far as tbe mortgagors are con- 
cerned, the present suit, based as it is on 
exactly the same cause of action as the suit of .. 
1893* was barred by the rule of res judicata 
under B. 13, Civ. Pro. Gode (1882/. 

Although qua the prior mortgagee, the prior 
suit was one for redemption of the prior 
mortgage, qua the mortgagors, it was one for 
possession of tbe land, and the decree of the 
Divisional Gourt was binding on the mort- 
gagers as well aaon the prior mortgagee. Rom 
Dasy. Mehar Dad, 12 P.R. 1914 = 124 P.L. 
R. 1914 = 22 Ind. Gas. 896. 

Bhah Din and SCOTT-SMITH, JJ. ' 

(4) Estoppel— Registration— Do'aument creat- 
ing rights in immoveable property — Earra- 
lion of accomplished fact --Withdrawal of 
suit without permission to bring fresh suit 
— Custom— Re-marriage — oWidow — For- 
feiture of right in her husband* s land. 

Tbe question in this case was whether Sant 
Singh was son of Kala Bingh or hj^ pichhlag 
(step-son). " 

Ram Singh had five sons. His holding was 
divided on his death chundatvttnd Kala Singh 
and his brothers Attar Singh, Lohna Singh and 
Kharak Singh got one- half and Kahan Singh 
tbe other half. 

Sant Singh sued, after the death of Kala 
Singh, his brothers Attar Singh, L^na Singh 
and Kharak Singh for possession of land. Tbe 
defence was that Sant oSingh was pichhlag* 
Sant Singh withdrew his suit obtaining per- 
mission to sue again. Then be brorght an- 
other suit against Attar Singh^^and Kahan 
Bingh. Lebna Singh and Kharak Singh had 
died meanwhile. In 1^81 he withdrew this 
suit also but without permission to sue again 
and the suit was dismissed. In this case also 
tbe defence that he l^ing pichhlag had no 
right. In 1902 Attar Singh brought a suit for 
a declaration against Sant Singh and the ques- 
tion was whether Bant Singh was son of Kala 
Singh. This suit was'deoreed. 

In December 1903, s&ortly before his death* 
Attar Singh executed h dooument professing to 
recognise Sant Singh as the son of Kala Singh. 
In 1904, Kesu Bingb, son ot Kahm Bingb, on 
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his own behalf, ftnd his mother on behalf of his 
two minor brothers, acknowledged S^nt Singh 
to be the son. of Kala Singh and entitled to 
fourth share in the joint land, 

Becently, a daughter-in-law *of Attar Singh 
^nurried Sant ^ingh, and the plaintiffs, eons of 
Kahan Singh, sued for possession of the laad 
alleging that she had lost her right by rgason 
of re-marriage and Sant Singh not being the son 
of Kala Singh had no right at ay in the land. 
•The salt was decreed but on appeal it was dis- 
missed on the grotfnd that the plaintiffs were 
estopped from contesting the right of Sant 
Singhi In 1909, Kesar Singh appeared to have 
been present before the Naib Tahsildar and 
gave his assent to mutation in favour of Sant 
Singh. 

Heldt that Sant Singh and not the plaintiffs 
were estopped by previous transactions. 

^ (1) That the dooument of 1904 required 

registration, Aor it contained not merely an 
expression of an accomplished fact such as does 
not require, registration but was a document 
formally declaring Sant Singh's rights in 
immoveable property. Under S. 49 of the Begis- 
tra^on Aot, it was inadmissible in evidence. 

(2) That the plaintiffs being representatives 
of Attar Singh, the matter was res judicata by 
reason of the former suits which were with- 
drawn and decided against Sant Singh. 

(3) That no reliance coaid be placed on the 
dooument of 1903^ for its execution may have 
been obtained when Attar Singh was on death- 
bed. 

That the dai^hter-in-law by her re-marriage 
lost whatever rights she had in the land, 
aooordiog to general custom, and no special 
custom to the odhtrary was pi^ved. Kesar 
»8iogh Y. Sant Singh, 19 P.L.R. 1914. 
JOHNSTqiNE and Ohevis, jj. 

(5) Question ^decided against a pro forma 
defendant token notfes judicata. 

Held, that a question decided in a previous 
suit against defendants, some of whom were 
simply pro forma, is not res judicata in a sub- 
sequent suit (relating wholly or partly to the 
same subject-matter) brought by the pro forma 
defendants on the strength of their own title, 
against the real or cLief def^dants and the 
plaintiff in the previous suit ; particularly 
where the former plaintiff is also pro forma 
defendant iuHhe subsequent suit. 

N purchased an entire village. K, the pre- 
emptor agreed to give B. i of the village in 
consideration of his paying a share of the 
expenses for the litigjiition and share of the 
pre-emption money. After obtaining the decree 
for pre emption, K, sAd ith of the village to 
M. in order to pay the pre-emptive price of the 
property. R. sued K. add M. to get the j^rd, K. 
contested the claim on the ground that B. had 
failed to pay his share ol the prioe as agreed, 
and consequently K, had to sell gth of the vill- 
age to M. for paying the prtf-emptive prioe 


Res Jodioata^-^Oenfini^ed). 

into the Court* Eventually B. got tbe decree 
for ^ on the condition of his paying to E. a 
certain sum of money. Then M. sued K. and 
B. to get his gth of the village. K. again con- 
tested this suit and also contended inter 
that (1) the decree in favour of B. was in res- 
pect of the land claimed by M., and that (2) it 
was finally decided in the previous suit tbatB. 
and not M. was entitled to this land, and thus 
the claim of M. w^s barred by the rule of res 
judicata, Tbe first Court accepting this con- 
tention dismissed the claim of M. But the 
Chiai Court decreed the claim on the gibund 
that the rule of res judicata was not applicable 
in such a case. Mir Khan v. Rahman, IJf P. 
W.R. 1914 = 35 P. L. B. 1914 = 23 Ind. Cas. 
381. 

Reid, c.j, and Beadon, j. 

(6) Civ> Pro. Code (1908), S. 11 — Whole body 
of Pana suing tohole body of another Pana— 
Difficulty in identifying predecessors of each 
and all parties in sudseguent suit immaterial 
— Presumption of former suit being inter 
partes— Limitation — Paper possession of 
banjar land in execution — Sufficient 
i^ossession. 

Plaintiffs, all the proprietors of Pana K. of 
a village, sued defendants, all tbe proprietors of 
^ana L. of the same village, for possession of a 
partioalar pijce of banjar land, and got a decree 
as against tbe defendants generally. Before tbe 
appellate G )Qrt only five of tbe defendants 
appeared, and the case was remanded with the 
remark that tbe only matter then in dispute 
was the land in possession of the said five de- 
fendants-appollants, and directing the first 
Court to ascertain and report what plots of 
land were in possession of those five defendants 
and since how long. On the report, however, 
the Court of appeal confirmed the decree of the 
Court below. Plaintiffs actually executed this 
decree and obtained * possession ' of the land in 
dispute. 

Subsequently, all the proprietors of Pana K 
again sued all the proprietors of Pana L tor 
possession of the same piece of land. 

^eld, that (1) the title to the land in dispute 
was res judicata ; 

(2) the previous suit was not limited by tbe 
action of the appellate Courts to the plots in 
the lands of the five defendants-appellants ; and 

(3) notwithstanding the diffioulty that might 

exist about identifying the partiesin the former 
case as tbe pcodeceasors in title of each and all 
of tbe parties of the subsequent suit, the 
doctrine of res judicata did apply, for in both 
case the body of proprietors was involved, and, 
in the absenoe of evidence to tbp« contrary it 
oould be safely and properly presumed that the 
earlftr case was inter partes ; ^ 

(4) inasmuch as plaintiffs got possesaion 
ift the banjar land in dispute in execution 
of tbe decree in the former shit, it was for the 
defendants to show that they ousted plaintiffe| 
more the& 13 years before aui(j. 
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Rec Judioata-— (Oon^inti^d). 

In oasT^d of disputes over banjar land, 'paper’ 
possession by means of decree and its execution 
issufiOioient possession (a). Pirthi v. Ratti 
Ram, 19P.W.R. 1914 = 18 P.L.R. 1914 = 21 
Idd. Gas. 972. 

Johnstone and Beadon, jj. 

References (a) 103 P.R. 1884 ; 16 C. 530 
(P.B.) ; 22 B. 667 ; 19 A. 499 = A.W.N. (1897). 
127 ; 27 M 262 (269, 270) ; 63 P.R. 1907 = 120 
P.W.R. 1907, R.; 140 P.R. 1907 = 187 P.W.R. 
1907^; 17 C. 137 = 16 I. A, 148, D. 

n 

(7) Decision as to quantity of land by 
Revenue officer -'Landlord and tenant, 

B was a seputnidar for life and after the 
termination of his interest, the defendants 
came into occupation as the superior landlords. 
The defendants instituted a suit for rent in a 
Revenue Court ag^iinst the plaintiffs in respect of 
the holding of A. In the plaint of that suit, the 
defendants did not inclode the disputed land. 
The plaintiffs thereupon contended that 
although they did not dispute the amount of 
rent payable by them as purchasers of the hold- 
ing of A, yet they were entitled to the land now 
in dispute as included in that holding. The 
Gourt investigated into the matter and came 
to the conclusion that the disputed land was 
part of the holding of A. The suit was accord- 
ingly decreed and the decree was Subsequently 
satisfied by the plaintiffs. It was not proved 
that, from that date, the defendants accepted 
rent from the plaintifis in respect of the dis- 
puted lands : 

Held, that the relationship of landlord and 
tenant was not oonstiouted between the parties 
by the acceptance of the decretal amount. 

Held also, that the decision of the Revenue 
Gourt was not conclusive and it was open to 
the defendant to assail that finding in as 
proceeding properly framed and instituted in 
the Civil Court for the determination of the 
area and boundaries of the holding. The 
course was not needed in the present case 
as the plaintiffs were not in possession. 
Mokunda Lai Chuckerbatty v. Kali Prosonno 
Ghatterjee, 19 G.L.J. 244 = 23 Ind. Gas. 
692. 

MOOKERJEE and BBACHOROPT, JJ, 

References 16 B.L.R. 238 ; 24\y.R. 154, 

B- 

(8) Cause of action different — Former suit 
on title — Subsequent suit to compel accept- 
ance of karar. 

Where a former suit between the plaintiff 
and the defendant established the plaintiff’s 
rightr as pooyari in a temple, but held, that she 
could not maintain a suit for a share in the 
offerings in the temple without offering a 
karar to the defendant, a subsequent suit by 
the plaintiff to co^mpel the defendant to accept 
a karar and to give her a share in the offer- 
in(;« is not bari:ad by the rule of res^fu^icatck. 


Rea Judicat..* — (Continued), 

Sri Bokrutendra Swamulavara v. Poojari 
Rindimma, 21 Ind. Gas. 984. 

Sadasiva Iyer and Silencer, jj. 

References M. 386 ; 17 Ind. Gas. 445 = 
12 M.L.T. 500 = (l913j M.W.N. 1 = 23 M.L.J. 
643. D. 

(9) -Oio. Pro. Code (1908), S. 11— Res judicata 
— “ Persons litiqaltng under the same tiil^' 
— Reversioner allowed to recover his moiety 
on proof of absence of legal 'necessity for sale' 
by Hindu widow — Fresh suit on the other 
moiety falling in — Decision on the issue of 
legal necessity if res judicata* 

Where the plaintiff, having sued the defend- 
ant to recover possession as reversioner of a 
property alienated by a Hindu widow, obtained 
a decree in respect of a moiety of the property 
upon a finding that the sale was not for legal 
necessity, but the suit was dismissed as regards 
the other moiety on the ground that it bad not 
passed to the plaintiff, and atterwards this 
moiety coo having passed to the plaintiff, he 
again sued the defendant for recover}' of this 
moiety ; 

that the decision in the previous ^uit 
that the sale was not for legal necessity was 
res*judicata in the present suit, as the parties 
were litigating under the same title in both 
suits, viz,, the plaintiff as the owner of the re- 
versioner and the defendant as purchaser from 
the widow. Surya Kanta Ray Chowdhury y. 
Fani Bhuian Banerjee, 18 G.W.N* 888. 
Jenkins, c.j., and Woodroppb, j. 

(10) Suit on prior mortgage — Subsequent suit 

on puisne mortgage — Want' of legal neces- 
sity for the puisne mortgage not set up in 
the first f^suit— Dispute jbetween co-defend- 
ants — Plea of want of legal necessity^ 
Res judicata. ^ 

A mortgage was made in favour of the plaint- 
iff by a Hindu widow in possession of the pro- 
perty in 1898. The rE^te of interest fixed was 
37^ per cent. There was an earlier mortgage 
on the same property of the year 1896. After 
the mortgage of 1898 the defendants purchased 
the property from the donees of the widow* 
The mortgagee of 1896 brought a, suit upon 
bis mortgage making the plaintiff and the 
defendants parties to the suit* The defence 
of the plaintiff ^as that he having paid off a 
prior mortgage had a prior right to that of the 
mortgagee of 1896* The presq^it suit was 
brought upon the mortgage of 1898. 

Held, that, as the dispute in the suit on the 
prior mortgage was between the prior mort- 
gagee on tbeinne hand and difqpdants to that 
suit generally, on the othbr.^the question as to 
want of legdl necessity* for * the puisne mort- 
gage could not and did not arise between the 
co-defendants in the former suit, and there 
was no bar to that plea being taken in the pre- 
sent suit. Chittar Ifal V. Ram Haiaiiii 12 
A.L.J. 603. 

RlOHABDS, O.J. and B4NBBJI, J. 
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Rei J Vi6XcBi9k--(Continued), « 

(11) Res judidata — Inconsistent pleas raised 
in two, suits^ Titles under which two suits 
brought^ different — Parties — Redemption 

. suit ^Integrity of mortgage broken — Suit 
against some of the mortgagees — Maintain- 
ability, 

* •Where a pTiaintiff’s suit is based on tfre 
strength of a title whioh is not the same as 
tL» title bn the strength of whioh he litigated 
in a previous suit, the decision, in that suit is 
*not rss/udica/a in the subsequent suit and he 
is not debarred frcAn raising pleas inconsistent 
with the pleas raised in the previous suit. 

Held^ al^o that in a suit for redemption of a 
mortgage all tbe mortgagees or their repre- 
sentatives interested in the mortgage are 
neoessary parties and the absence of any one 
of them is fatal to tbe suit. A mortgagor 
must redeem the property in tbe hands of all 
^the mortgagees or their representatives, and 
he cannot be allowed to claim bis part of tbe 
property fron» some of the mortgagees only. 

The eSeot of the breaking up of the integrity 
of a mortgage is that each mortgagor may 
redeem his share of the mortgaged property» 
but he cannot compel some of the mortgagees 
to give up from their shares what beldhgs to 
him (a). Said-ud-din Khan v. Hira Lai, 12 
A.L.J. 619 = 24 Ind. Gas. 25. * 

BANBRJI. J. 

Reference (a) 11 A.L.J. R. 749, Dist, 

(12) Res judioata— Benamidar, suit against — 
Defendant pleading that he is a benami- 
dar — Decree against him as a real owners 
— Real owner if bound — Subsequent suit by 
real owner ^ 

A decree against a benamidar is binding on 
the real owner only when the litigation is car- 
ried on with the full knowledge and authority 
*of the .fatter and he abstains from coming 
forward. , 

A decree passed against a benamidar on tbe 
express hading that he is not a benamidar but 
the real owner is not biifding on the real owner. 
Where the defendant in a case protests that he 
is a benamidar and does not want to carry on 
litigation brought against her, though not in 
her capacity as a benamidar ^ but wants the 
real owners to be brought on the record, and 
the plaintiff in that tase not only fails to take 
advantage of the information* but joins issue 
with ths defendant, tbe decree passed does not 
bind the reiU owner, and a subsequent suit 
brought by him with respect to the matter 
involved in the previoq^ suit is not barred by 
res judicata. Mata Prasad v. Ram Gharaa 
dahn, 12 A.L.J. 701 = 36 A. 446. 

EAFIQ arfd PlGWSOTT, * 

Referenoes : — 3 i- 8Jfl ; 18 A. 69 ; 21 A. 880 ; 
80 A. 30 ; 10 C. 697 (705), B. 

(13) Res judicata — parte decree — Decree 
based upon compromise — Final decision — 
Decree against Hindu widow declaring 
plaintiffs reversioners — Subsequent transfer 
— Right of transferee to deny their right* 

63 


Res ^fliileata— tOonfiniMd), 

S, a Hindu widow in possession of her hus- 
band’s property leased that property to certain 
persons. The plaintiffs brought a suit for can- 
cellation of the lease and declaration of their 
right as reversioners* making both the iesste 
and the lessees parties. S did not put in an 
appearanoe and the suit was compromised 
between the lessees and tbe reversioners and a« 
against 8 a decree ex parte was passed declaring 
that the plaintifis were the next reversioners to 
tbe estate. Subsequently S executed a mort- 
gage in favour of the defendant and the present 
sui^against the mortgagee and S for oauoellAtion 
of the mortgage was brought by the plaintiffs 
on the ground that there was no legal necessity 
for the mortgage. The defendants denied the 
right of the plaintiSs as next reversioners. 

Heldt that the ex parte decree against S in tbe 
first suit was binding upon her and she could 
not set up a plea that they were not the next 
reversioners. 

Held^ also that the m(^rtgagee being a trans- 
feree from 8 after the ex parte decree referred 
to above was passed against her was bound by 
the adjudications contained in that decree. 

A decree based upon a oompromise or made 
ex parte is as much binding upon the parties 
as a. decree obtained after contest. Qanga 

Bishan v. Mehar llahi Khan, 12 A.L.J. 

1011 . * ** 

8UNDAR LAL, j. 

References : — I Oh. 37, F,; 10 P.D. 116 { 24 
B. 77; 2 O.W.N. 174, R. 

(14) Estoppel — Inconsistent positions^ liti- 
gants if should be permitted to take up — Mort- 
gage by Hindu widow ^ suit on, for foreclosure^ 
Reversioner joined as transferee, dismissed from 
suit on setting up title adverse to widow —Decree 
for foreclosure against widow — Suit by decree- 
holder to eject reversioner — Adverse title set up in 
defence — Suit decrx>ed - Death of widow, suit by 
reversioner after, to recover, if lies, Bhagarathl 
Das Y. Baleshur Bagerti, 17 O.W.N. 877 = 19 
lad. Gas. 686 = 19 O.LJ. 155 = 410. 69. 8oe 
Final Part, 1913, Col 1069. 

(15) Previous decision based on mo^e than one 
finding — Principle applicable. Modukarl 
Yenkataraju v.' Masina Ramaoamma, (1913) 
M.W.N. 776 = 21 Ind. Gas. 258. Bee Pinal 
Part, 1913, Ool. 1070. 

(16) Ov-defendant — First suit dismissed — 
Appealability thereof— Competencfp of Hrst and 
second Courts — Negligence of guardian whether 
an answer to plea of res judicata. B. Ranga- 
natham Chetty alias Narasimhuiu Chetty 
y. S. Lakshmu Ammal, (1913) M.WN.690= 
14 M.L.T 189 = 25 M.L.J. 379 = 21 Ind. Gas. 
16. 8ee Pinal Part, 1913, Col. 1070. 

u * 

(17) Not applicable where previous contentions 
are reversed— No estoppel— Value of improve- 
'.nents pendente lite. VeluBami Naicker y. 
Bonimaohl Naicker, 14 MfL.T. 229 = (1913). 
M.W.N. 776 = 25 M.L.J. 824 = 21 Ind, Oas, 
219. Se^ Final Part, 1918, Ool. 1071, 
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< Re^ Jadfeata — jCoaimwed) . ’ 

(18) Saib agaii^i: registered company dismiss- 
ed after company’s liquidation — Effect — Res- 
judicata. See ACT VI OF 1882 (COMPANIES), 
No. 20, 24 lE»d. Gas. 99. 

^<19) Res judicata — Applicability of the 
principle— Matters substantially in issue. See 
Madras Act XXVIII op i860 {Surveys and 
Boundaries), No. i, 27 M.L.J. 529. 

(20) Suit for ejectment of tenant from year to 
year— Dismissed as the tenant bold under lease 
— Suit in Civil Court to set aside lease 
judicata. See ACT II OP 1901 (AGRA Ten- 
ANCY), No. 14, 12 A.L.J. 1252, ” 

(2J) Assignee of decree applying for execution 
— ^Notice to judgment-debtor — No objection by 
judgment-debtor— Subsequent application for 
execution — Judgment-debtor not entitled to 
object. See CiV. PRO. CODE (1908), No. 317, 
12 A.L.J. 206. 

(22) Plea of res judicata whether may be 
taken for first time in siroond appeal. Sec ClV. 
PRO. Code (1908), No. 21, 22 Ind. Oas. 12. 

(23) Suit dismissed for default — Decision 
whether operates as res judicata. See CIV. 
Pro. Code (1908), No. 24, 12 A.L.J. 911. 

(24) Plaintiffs not represented in former suit 
as minors — One of the plaintiffs a pro f^rma 
party to the former suit — Second suit not 
barred as res judicata, * See CiV. rpRO. CODE 
(1908), No. 27. 16 Bom. L.R. 816. 

(25) Dismissal of previous suit for default of 
plaintiff and in defendant’s absence — Decree 
whether res judicata. See ClV. PRO. CODE 
(1908), No. 28, 24 Ind. Gas, 17. 

(26) Rule of res judicata^ whether applicable 
to all stages of suit — Landlord and tenant — 
Suit for rent— Defence of eviction and conse- 
quent suspension of rent — Previous suit by 
tenant against landlord for possession of land 
as included viithin tenancy— Dismissal of suit. 
See Civ. Pro. Code (1908), No, 38, 24 Ind, 
Oas. 243. 

(27) Suit to set aside decree as fraudulent — 
Prior decree whether res judicata. See FRAUD, 
No. 3, 18 C.W.N. 681. 

(28) Guardian— Guilty of gross negligence— 
Decree against minor — Not binding on minor 
—Not res judicata ^Decree in favour of widow 
as represeuting estate — Suit by reversioner 
against widow — Not res judicata. See Guard- 
ian AND MINOR, No. 3, 27 M.L.J, 486. 

(29) DecisiKn in previous suit against exist- 
ence of custom for want of evidence — Effect 
on subsequent suit involving issue of same cus- 
tom. See HINDU Law (EXCLUSION FROM 
INHERITANCE), No. 1, 22 Ind. Oas. 138. 

(30) Contract of indemnity — Broach of oon- 
traot^— Suit by third person against pronjiisor 
and promisee— Decree against promisee whether 
binds promisor-Co-defendants— Applicability of 
doctrine of res judicata — Equitable estoppel# 
Bee INDEMNITY, No. 1, 37 M. 270, 

• (31) Lease for certain period— Before expiry 
of period new lease executed — Conaition to 


Res JndioatL— (Concfwdei). 

enhance rent on oompletion of Certain repairs, 
etc.— Suit for ejectment — Decision* that rent 
oould not be enhanced under seootnd lease as no 
repairs had been made— Second suit for eject- 
ment— Questioil whether tenant held in conti- 
nuation of first lease or as trespasser — Decision 
first suit not res judigata/ See LEASE, 
No. 11. 267 P.L.R, 1914. „ 

(32) Hindu widow representing the whole 

estate and putting forward all pleas open to a. 
reversioner — Decision in suph suit — Effect — 
Subsequent suit by the revefsioners — Res 
judicata. See LIMITATION ACT (1871). No. 1, 
(1914) M.W.N. 903, , 

(33) Plea of Not pressed in 

prior suit — Effect. See LIMITATION ACT 
(1908), No. 130, 29 P.R. 1914. 

(34) Rent suit — Basis of title a fhiXfa— Suit 
dismissed for want of proof— Subsequent suit 
for posterior period. See TRANSFER OF PRO- 
PERTY ACT, No. 90, 22 Ind. Gas. 7. 

ReBtitutloo. 

(1) Restitution of money paid to a surety — 
Order for restitution is tantamount to a decree. 
See QlV, PRO. CODE (1882), No, 23, 27 M.L.J. 
112 . 

(^) Possession taken by plaintiff after decree 
otherwise than by execution— Decree set aside 
on appeal — Whether decree-holder entitled to 
restitution. See CiV. PRO. CODE (1908), 
No. 206, 21 Ind. Cas. 84. 

(3) Inherent power of Court* to order restitu- 
tion. See CIV. Pro. CODE (1908), No. 220, 24 
Ind. Cas. 384. 

(1) Execution sale — Reversal of decree — 
Defendant purchaser — Bale to be set aside — Sale 
of mortgaged ♦property — Fund representing 
mortgaged property — Mortgagq-deoree — 
Appropriate remedy — Inherent powers ol Court. 
Bee Execution Sale, No. 6, 20 O.L. J. 469. 

Restitution of Conjugal Rights!’ 

(1) Conjugal rights — Restitution — Mahotne- 
dan marriage. 

Before a Mahomedan husband can succeed in 
a suit for restitution of conjugal rights, he must 
establish that there was a valid marriage, in 
other words, that the requirements of a valid 
marriage bad been complied with. Hann Sheikh 
V. Jupro Sheikh, 19 O.L.J. 216 = 23 In^. Oas. 
921. 

JENKIKS, C.J., and MOOEBbVbE, J. 

(2) Hindu law — Con^Jugal rights- Suit by 
loife for restitution of — Ill-health of wife^ 
Parent's ^ejusal at one time^o give custody 
of wife to husband — Nj defence. 

Neither the ill-health of a wife nor the fact 
that at one time her parents refused to give 
custody of the wile to her husband is a ground 
for the refusal of the hasband to give her, his 
protection, and afford! her the shelter of his 
house. The husband is bound to give her pro- 
tection, notwithstanding that the wife may not 
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Restitation^of Oonjuftal Rightn-^^Continued), 

be able to afloili him all the rights of a bus- 
band. Kuppammal, minors by her next 
friend Thayajaundaraohari y. Kuppanaohari, 

il6.M.L.J. 363 ==24 Ind. Oas. 380. 

Bakbwbll, J. • 

43) Hindu law-- Restitution of conjugal rights 
Legal cruelty*, what amounts to — Persofta 
, nealth of the wife endangered^ When de- 
sertion by a Hindu wife justified, 

» Wherp a Hindu husband starved bis wife, did 
not give her proper olotbing, shut her up every 
time he went oift of the house, turned her out 
more than onoe from his house and frequently 
used persotfal violence towards her, Bold, that 
the facts constituted legal cruelty, inasmuch as 
they were of such a character as to endanger 
the personal health if not the safety of the wifOi 
Cruelty in a degree which rendered it unsafe 
for the wife to return to her husband justified 
^desertion by the wife under the Hindu law and 
was a good deience to a suit for restitution of 
conjugal rights. Bhawani Prasad y. Subhagl, 
12 A.L.J. a95. 

Rafiq, J! 

(4) Mahomedan Law— Restitution of conjugal 
^ rights— Court's power to make conditional 
decree —Legal cruelty— %No conditional 
decree where its terms not sufficient to secure 
personal safely— Bo decree for restitution 
pf conjugal rights if personal safety cannot 
be safe-guarded. 

In a suit for restitution of conjugal rights 
brought by *a Mahomedan husband, it was 
found that plaintiff had been trying to force hi^ 
wife to sign deeds disposing of her property and 
on hgr refusin^to do so be had been beating and 
abusing her. It was also found that having 
become tired of such treatment this wife left his 
^ house and fought protection with her father. 
The husband followed her there and had to be 
bound down by a Criminal Court to keep the 
peaoe. The Lqwer Appellate Court granted a 
decree for restitution of conjugal rights subject 
to the oondilioD that the husband would not 
remove her from her father’s house and would 
not interfere with her father living with her if 
80 desired by her. 

Held, that the husband was disentitled by 
reason of legal cruelty to a decree for restitution 
of conjugal rights even with the condition. 

Khurshedi Begum y. Khurshaid All, 12 A.L. 
J. 1065. 

SUNDA^ LAL, j. 

References 11 bSl (610); 29 A. 

222 ; (1893) A.W.N. 77 ; Bom. P. J. (1875) 247, 

« * 

(6) Suit for— M^rftage ceremony admitted— 
Coercion and non-consent pleaded — Right to 
begin. See ACT IV OP 1869 (DIVORCE), 
No* 8, 23 Ind. Cas. 242i 
(6) Husband and wife— Desertion for more 
than a year-^Dissolution of the marriage tie — 
Effect of a subsequent suit for. See BUDDHIST 
Law (Marriage), No, i, 7 Bur, L, T. 197. 


RestitQtion of tSonJugal Rights— (Concfudjd). 

(7) Suit for— Proof of marriage— Piesump- 

tion—Minor wife --Execution against parents. 
See Civ. Pro. Code (1908), No. 324, 23 Ind. 
Cas. 828. • 

(8) Suit for— Marriage consummated— Nofl- 
p.ayment of dower whether good defence, See 
/Mahomedan Law (Divorce), No. 3, 
S.L.R. 138. 

Revenue. 

All patta land liable— Liability as between 
mortgagor and mortgagee. See ACT II OF 1864 
(Madras Revenue Recovery), No. f, 16 
M.L.T. 226. 

Revenue Court, 

Refusal of, to oorreot village papers— Suit for 
declaration of right— Cause of aotion. See 
Limitation act (1908), No. no, 12 A.L.J. 
810 . 

Revenue Records. * 

(1) Entry in revenue leoords behind owner’s 
back does not affect title. See AOT V OF 1879 
(Bombay Land revenue Code), No. i, 7 
S.L.R. 169. 

(2) Pjntry in — Recorded owner not in posses- 
sion —Title— Burden of proof — Boundary dis- 
pute— Decision of Revenue OflSoers when not 
binding on parties. See ADVERSE POSSES- 
SION, No. Ij, 240 P.L.R. 1914. 

(3) Erroneous entry in— Refusal of Settle- 
ment Offioer to correct the entry— Declaratory 
suit— Limitation. See DECLARATORY SUIT, 
No. 2, 22 Ind. Cas. 608. 

Revenue Recovery Act. 

See Mad. act II OP 1864. 

Revenue Reports. 

Court whether can take judicial notice of — 
Admissibility of, in evidence. See EVIDENCE, 
No. 8, 20C.L.J, 516. 

Revenue Sale. 

(1) Burden of proof— Revenue sale -‘Residu- 
ary estate. 

There was a certain taluk in the register of 
the Revenue authorities. From time to time, 
separate aooounts were opened with the differ- 
ent share holders of that taluk in respect of 
specified portions thereof, and ultimately a re- 
siduary taluq which still bore the original 
Tauji number was left in the bands of the per- 
son who defaulted in the payment of the 
Government revenue, the result oeing that the 
residuary estate was sold up and purchased by 
the plaintiff. The plaintiff brought a suit for 
possessioui 

Held, that it lay on the plaintiff to prove 
that the land formed part of ifhe residuary 
taluq. Mohamed Faiz Chowdtaury v. Kashi 
Nath Ghosh, 20 C.L. J. 810. 

^ GHOSH and PRATT, JJ. 

(2) Sale of entire estato^PersoDS holding 
portions of estate for over 12 years adversely to 
the then'* owners if may maintain possession 



999 THE CURRENT INDEX, 1914. 1000 


R^veane 8ale^(CoHc2ud6(2). ^ 

againstoparoba^r — Limitation when oom- 
menoea. See AOT XI OF 1359 (Revenue 
Bale Law), No. i. is o.w.N. lasi. 

(3) Suit td set aside Revenue sale— Oompro* 
niise that defendant should execute Kooala 
within 3 months— Suit for declaration of title 
after more than 3 years — Maintainability — 
Limitation. See OlV. PfiO. CODE (1906). No. 
79. S3 Ind. Gas. S40. 

Revenue Sale Laws &ot. 

See Ben. Aot XI op 1859. 

Review. 

(i) Court hearing insufficiently stamped ap- 
plication for review if acts without jurisdiction 
— Grant of review — Appeal. See OlV. PRO. 
CODE (1908). No. 468. SI Ind. Cas. 943. 

(5) Jurisdiction to hear review application 
not taken away ly presentation of appeal. See 
CIV. PRO. CODE (1908),- No. 465, 16 Bom. L. 
R. 189. 

(3) Application for review when maintainable 
and when not. See ClV. PRO. OODE (1908). 
No. 464, IS A.L.J. 38S. 

(4) Appeal from order granting review when 
lies. See CiV. PRO. CODE (1908), No. 157, 22 
Ind. Cas. 773* 

(6) Jurisdiction — Application for Review enter- 
tained by Judge who passed decree, but dispos- 
ed of by his successor — Grounds for review. Bee 
CIV. Pro. Code (1908), No. 467, 23 Ind. Cas. 
394. 

(6) Order granting review of judgment — 
Appeal. See CiV. PRO. CODE (1908), No. 462, 
41 C. 746. 

(7) Dismissal of application for admission of 
second appeal- Order whether can be reviewed 
on ground of new and important evidence. See 
GiV. PRO. CODE (1908), No. 444, 41 0. 809. 

(8) Inherent power of Court to grant review 
where review is forbidden by law. See ClV* 
PRO. OODE (1908), No. 80, 20 O.L.J. 433. 

(9) Appeal* as to costs — Limitation— Time 
occupied in review whether can be deducted. 
See COSTS, No. 2, 26 M.L. J. 356. 

Reviilou. 

(1) Renision— Ex parte decree — Order setting 
aside-- Condition to pay costs — Acceptance 
of the amount of costs without protest by 
plaintiff Acquiescence in later proceedings 
— Petition for revision presented one year 
from date of order --- Delay — Bevisional 
jurisdiction not to be exercised— Punjab 
Courts Act, 1884, 5. 70 (1) (a). 

An ex part^deoree passed against the respond- 
ent oi) the 6th December 1909 was, in copse- 
quenoe of an application put in by him to set 
aside the decree on the 5th December 1910, set 
aside on the 6th December 1910 conditionaU 
on the respondent pkying to the petitioner Bs. 25 
by way of costs. On the 7th December 1910, 
the respondeat paid the amount of 6bate and 


Eevision— (Continued), 

filed a written statement in answer to th4‘ peti- 
tioner's claim, and the petitioner received the 
amount of oosts without protest and put in on 
8th December 1910 his replication to the res- 
pondent’s plea.* After the case was made over 
for trial to another Court, the petitioner moved, 
on the 6th February 1911, the Chief Court for * 
revision of the order sotting aside the ex^parte 
decree. Held, that the petitioner’s conduct, 
after the date of the order complained against, 
showed that IA 3 did not consider himself mate-i 
rially prejudiced by the orders and that the Court 
should not exercise its levisionul jurisdiction in 
his favour. Punna Lai v. Seth Cowasji, 25 
P.R. 1914 = 157 P.L.R. 1914 = 23 Ini. Ca’s. 919. 
JOHNSTONE and SHAH DIN, JJ. 

References : — 125 P.R. 1892 ; 34 A. 592 ; 22 Cj 
981 ; 9 O.W.N. 584 and 25 A. 283, R. 

(2) Interference in revision— Powers of High 
Court— Moral as opposed to legal justice— 
Errors of procedure or technical defects — 
Interference — Practice, 

The High Court as a Court of revision has no 
power to consider justice apaii from such 
justice as the law recognises. The High Court 
cannoA refuse to interfere on the ground t^hat 
moral, as opposed to legal, justice is a ground 
fortrefusing to iifuerfere in revision. But mere 
errors of procedure or technical defects not 
afieoting the legal justice of a case will not be 
encouraged by a Court of revision. Mettai 
Reddy alias Raroaeami Reddy v, Thanappa 
Reddy, 37 M. 385. 

BUND ABA AYYAB, J. 

(3) High Court --Power of revision. 

Even though a petitioner has a remedy by 
suit, the High Court has certainly jurisdiction 
to revise the (firder of the lower Court in a case 
of rateable distribution. > 

* 

Where a more efficacious remedy can be had 
by a regular suit and where the result of inter- 
ference by the High Court will afieot the rights 
of parties not before the Court eo nominee the 
High Court will not be justified in interfering 
in revision. 

Where there has been an error of law and 
not of procedure, it is not open to ,the High 
Court to interfere in revision. SomaBundaram 
Chetti y. Tiruoarayana Piilai, (1914) M.W. 
N. 738. • • 

SPENCER and SESHAGIRI lYER, j!r. 

(4) Practice — Calling of opposite side as wit- 
ness— No ground* for ^vision, Rangasamy 
Iyengar, ia re. (1913) M.W.N. 998 = 21 Ind. 
Cas. 781. See Final Part, 1913, Col. 1078. 

(5) Suit under Dekkkan i.grioulturi8ta’ 
Relief Act— Appeal — Revision — J urisdiotion. 
See ACT XVII OP 1879 (DBKKHAN AGRICUL- 
TURISTS’ RELIEF), No^ a, 16 Bom. LR. 756. 

(6) Review of evidenbe — Interference with 

finding of fact. See AOT IX OF 1887 (PRO- 
VINCIAL SMALL CAUSE COURTS), No. 7, 12 
A.L.J. 27X. - 
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RevifAon^Continued ) , t 

(T) Finding * 0 ! fact on meagre evidence—* 
Bevision. , Bee ACT IX OP 1^87 (PROVINOIAD 
SMALI/CavSE COURTS), No. 9, 70 P.W.R. 
19U. 

(6) Question whether succession oertidoate 
is necessary — Revision. See ACT VII OP 1889 

• fBuooBSsiojf Certificate), No. 4, 73P.W, 
R. W14. 

^ (9) W^rd of Court —Court’s power to re*atrain 
unsuitable marriage— Appeal-^Revision. See 
** ACT VlII OP 1890 (Guardians and Wards). 
No. 22, 20 0 L. J.*91. 

^ (10) Court’s power in revision to investigate 

faotsf See ACT VIII OF 1890 (GUARDIANS 
AND Wards), No. 33. 20 C.L.J. 213. 

• (11) Sub-divistonal Officer exercising jurisdic> 

tion under Sonthal Parganas Act— Revision to 
whom » lies. See ACT XXXVII OF 1855 
(SONTHAD Parganas), No. 3, 19 C.L.J. 

• 292. 

(12) Cirouftistanoes warranting the exercise 
of the revisional jurisdiction of the High Court. 
See Act VIII OP 1885 (BENGAL TENANCY), 
No. 78, 18 O.W.N. 1016. 

(13) Order dismissing pre-emption guit for 
non-payment of purchase money within time 
appealable as decree — Rev i*«^on against cgaoh 
order not entertainible by second Appellate 
Court. See ACT XVIII OF 1876 (OudhLaws). 
No. ^7, 24 Ind. Gas. 109. 

(14) Poweis of Chief Court under amending 
Act I of 1912 h See ACT XVIII OP 1884 
(PUNJAB COURTS), No. 19, 44 P.L.R. 1914.,. 

(15) Financial Commissioner, Punjab — 
Powers of re^uaion, See ACT XVI OP 1887 
(PUNJAB Tenancy), Nos. 17 and 5, 1 P.R. 
1914 (Rev.) and 4 P.R. 1914 (Re^. 

(16) Dooument — Material alteration — Suit 
based ®n— Dismissal of suit — Revision. See 
Alteration, No. i, 28 P.W.R. 1914. 

(17) Award Decree — Not appealable — 
Whether revision lies.« See AWARD, No. 9, 
(1914) M.W.N. 865. 

(18) Decision erroneous in law — Whether 
revision lies. See ClV. PRO CODE (1908), 
No. 350, (1914) M.W.N. 147. 

(19) Inherent jurisdiction wrongly exercised — 
Interference in revisi(pi-- Arbitration proceedings 
—Setting aside of reference during pendency of 
proceedings. See CiV. PRO. CODE (1908), 
No. 202, 12 A.L J. 529. 

(20) Arbitration without intervention of 

Court during pending litigation — Filing of 
award —Appeal — Jurisdiction of Appellate Court 
— Decision right or wrong — Revision by High 
Court. See (Sv. PPi). CODE (1908), No. 164, 
22 Ind. Cas. 690. » , 

(21) Order under 0. XLI, r. 11 (1), Civ. Pro, 
Code — Order passed uyder mistake of fact — 
Appeal— Revision. SeeuCiV. PRO. CODE (1908), 
No, 443, 191 P.L.R. 1904. 

(22) Order rejeoting the plaint— Revision. See 
CIV. PRO. CODE (1908), No, 271,80 P.R. 1914, 


Revision — {Coficltided ) . 

(23) Remedy by regular sujt open i 4 > parties 
— Ordinary practice of the High Court— Special 
ciroumstanoes when revision allowed. See OlV. 
PRO. CODE (1908), No, 199, 12 A.L.J, 899. 

(24) Occurrence of mere errors of fact or faw 
— Perverse decision— Interference in revision — 
Test of perversity. See ClV, PRO. CODE 
(1908), No. 179, 16 M.L.T. 156. 

(25) Whether revision lies against an inter- 
locutory order. See OlV. PRO. CODE (1908), 
No. 180, 23 lud. Cas. 564. 

t26) Revision application treated as {fppeal. 
See OlV. Pro. Code (1908), No. 73, 18 G.W. 
N. 1266, . 

(27) Ill-advised grant of permission to with- 
draw with liberty to bring a fresh suit — Material 
irregularity— Revision. See CiV. PRO. CODE 
(1903), No. 382, 16 M.L.T. 263. 

(28) High Court when will jnterfere with in- 
terlocutory orders. See CiV. PRO, CODE 
(1908), No. 197, 20 O.WJ. 426. 

(29) Judgment of the Full Bench of the Pre- 
sidency Small Cause Court on question of limi- 
tation — High Court’s power of revision. See 
CiV. PRO. CODE (1908), No. 182, 16 M.L.T. 
438. 

(30) Order amending decree — Revision peti- 
tion presented against suoh order more than 
eight months from date of order — Delay not 
excusable. See CiV. PRO. CODE (1908), 
No. 181, 24 Ind. Gas. 56. 

(31) Erroneous decision not affecting the 
jurisdiction of the Court — Revision. Sea 
CONTRIBUTION, No. 3. 20 C.L.J, 196. 

(32) Revision in a suit tried under the Pro- 
vincial Small Oouse Courts Act whether revision 
under S. 84, Reg. VII of 1901 or under S. 25, 
Provincial Small Cause Courts Act — Court-fees, 
See COURT FEES ACT, No. 19. 3 P.W.R. 1914 
(N.W.F.P,), 

(33) Order setting aside eX’parte decree— Revi- 
sion whether lies. See Ex-PARTE DECREE, 
No. 2, 16 M.L.T. 101. 

(34) Self-oontradiotory decrees of lower Court 
— Proper order — Order passed more than 3 years 
ago — High Court when can interfere, See 
High court, No. l, 19 O.L J. 9. 

(35) Error of law committed but substantial 

justice done— Interference in revision. See 
LIMITATION ACT (l908), No. 61 (1914) M.W, 
N. 792. • 

(36) Oaloulation of time spent in obtaining 
copies — Extension of time — Discretion of Court 
— Revision. See LIMITATION AOT (1908), 
No. 32, 10 N.L.R. 139. 

• 

(37) High Court — Power to treat second 
appeal as Civil Revision petition. See ^IMI- 
TATION AOT (1908), No. 101, 7 L.B.R. 138. 

• (38) Order allowing withdrawal of suit with 
liberty to bring fresh suit — Irregularity — 
High Court’s power of interferenoe. See 
WITHDRAWAL OP SUIT, No, 3, 41 0, 632, 
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.Revival of Rigiit. * 

(1) Bipht barred under old statute — New 
statute cannot revive. See LIMITATION ACT 
(1908), No. 46, (19U) M. W.N. 875. 

(2) Right of suit barred under earlier Aot-- 
Not revived by later Act. See LIMITATION 
ACT (1871). No. 1, (1914) M.W.N. 903. 

Right of Sait. 

(1) Person not a party to a contract though 
entitled to benefit thereunder --No privity 
of contract— Bight of suiL 

In this case the plaintiff olaimed to have a 
oontrdct contained in a hypothecation bond 
enforced to which he was not a party, but 
whic];\ was entered into between bis debtor and 
the defendants. 

The bond ran as follows The hypotheca- 
tion bond executed on the ‘i7th August 1907 to 
the defendants. The sum received on the 
hypothecation to you of the following proper- 
ties belonging to "me A sum of Rs. 450 is 

kept with you in order be paid to and get a 

receipt from the plaintiff on account of the 

balance due to him in respect of the purchase 
of yarn.” 

Heldt that the person who acquired a right 
to enforce a contract of such a nature was the 
promisee, and not the plaintiff, who was a 
stranger to the contract, though he was 
entitled to a benefit under the contract. A, R. 
Iswaram Filial v. S. Taregan, 26 M.L.J. 127 
— 23 Ind. Cas. 951. 

AYLING and TYABJI, JJ. 

Beferences 32 A. 410 = 14 C.W.N. 865 ; 17 
O.W.N. 413; 17 G.W.N. 1143, R. 

(2) Venue of suit— 'Plaintiff' s option — Causes 
for transfer -- Preponder ance of convenience. 

Though S. 20 of the old Civ. Pro. Code, 
requiring that a Court must be satisfied that 
justice is more likely to be done by tbe suit 
being instituted in some other Court before it 
requires the plaintiff to do so, is dropped in the 
New Code, very strong reasons must be shown 
under the new as required in the old Code for 
depriving a plaintiff of the right to bring his 
suit in any Court which the law allows. 
Mathia Chetty v. Arunachallam Chetty, 7 
Bur. L.T. l.=23 Ind. Cas. 345 = 7 L.B.R. 129. 
TWOMEY and PARLETT, JJ. 

(3) Is a vested right. See ACT VIII OP 1885 
(BENGAL TENANCY), No. 102. 18 C.W.N. 804. 

(4) Objectioji as to right to sue as sole plaintiff 
not by interested but by uninterested defend- 
ants — Effect. See ACT I OF 1869 (OUDH 
ESTATES), No. 1, 22 Ind. Cas. 129. 

(5) Bale in execution — Judgment-debtor hav- 

ing no saleable interest — Suit for return of 
purohase-mon^y. See EXECUTION SALE, 
No. 4,a2 A.L J. 908. ♦ 

Riparian Rights. 

(1) Riparian rights— Stream — Bed of— Bight 
to construct dam across. See EASEMENTS, 
No. 3, 16 M.L.T. 247. ^ 


Riparian Rights— (Oonc2tfc^d). 

(2) Custom of dhar-dhura—Igrarnamas filed 
by riparian owners— Effect. See REGULATION 
XI OF 1825 (Bengal), No. l, 23 ind. Cas. 224. 

(3) Rights in a natural stream of owners of 
lands through which it fiows— Damming it up 
— Reasonable use of fiowing water without 
diipiniahing the quantity ,or iihpairing tUQ 
quality. See WATER, No. 6, 7 Bur. L.T, £82. 

River. 

(1) Ownership in bed of natural streams in i 

South Canara — Burden of pr<Mf. U.C* Krishna 
Batta V. The Secretary of State for India in 
Council, 25 M.L.J. 161 = 21 Ind. Cas. 720. See . 
Pinal Part, 1913, Col. 1080. o *■ 

(2) Tidal navigable river — Grant of exclusive 
fishery right in — Shifting of river from its bed , 
— Effect — Right to ‘follow tbe river ’ — En- 
croachment by river — Whether fishery# rights 
extended. See JALKAR, No. 2, 18 C.W.N. 
1217. 

(3) River shifting course— Exercise of fishery 
right in new channel— Suit for possession of 
dobas ~ Limitation. See LIMITATION ACT 
(1877), No. 21, 23 Ind. Cas. 136. 

(4) Drift wood— Salvage rules framed by 
Government — Whether ultra vires— Ownerskip 
of rivet — What it implies — Rights of the Crown 
— Salvage — Illegal levy — Damages. See 
SALVAGE, No. 1, 16 M.L.T. 121. 

(3) Attributes of a natural stream - Rights of 
upper and lower land owners— Right nf lower 
owner to obstruct the flow by auam— Ease- 
ments Act, S. 7, Ills, (h) and (i). See WATER, 
No. 4. 16 M.L T. 597. 

Riwaj-i-am. 

(1) Entry of custom in evidentiary value. 
See CUSTOMS (PUNJAB— ADOPTION), No. 1, 
133 P.L.R. 1914. 

(2) Not supported by instances— EVidpntiary 
value. See CUSTOMS (PUNJAI^— INHERIT- 
ANCE AND SUCCESSION), No. 10. 221 P.L.R. 
1914. 

Rules. 

Power to make regulations given by statute 
— Whether regulations can abridge right con- 
ferred by the statute — Scope of power given to 
rule-making authority. See SMALL^' CAUSE 
Court Rules (PRBSiDE^jfOY), No. 1, (1914) 
M.W.N. 216. . . 

Rules for the Civil Courts (N.W.P.). 

Buies for the Civil CourtSp * Chap, IV, 
rr. 6 and 8 — Grove or garden or land occupied 
by houses — Ancestral lanIQ—Sale in execution of 
decree by Collector — Code of Civil Procedure^ 
1908, S, jurisdiction, Fatnt^tual Knbra 
y. ILohehi Begam, 11 A.Cj.J. 1009 = 21 Ind. 
Cas. 831 = 36 A. 33. Bee E^inal Part, 1913, 
Col. 3081. 

Rumours. 

Opinion based on— .Admissibility— Amount 
of damages. See DEFAMATION, No. 1, 7 Bur. 
L.T. 166. 
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Bale. ’ 

(1) Doeumenlf— Construction— Sale or mort- 
gage— ^Deed of sale with* power to re-pur- 

. chase uiUhin certain time — Transfer of 

. Property Act, 8, 6S, 

ft 

A dooument was described in its earlier 
» portion as a daed of sale oub an^ out. There 
was no mention of*intere8t ; the amount w%iS 
prescfiribe^ not as principal but as consideration. 
Tlie transferee was allowed to have his name 
^registered after expunotion of the name of the 
transferor ; the tr^ansferes and after him his 
sons and grand^ns in succession were to con- 
tinue peacefully to enjoy the property, and 
neither the transferor nor his heirs were to 
have any claim to or concern in the property at 
any time. This deed was executed lor the 
purpose of being able to get a sum of money to 
be paid to one A, to whom the property was 
mortgaged under a kat mortgage. 

^ At the end of the document, there were two 
clauses to th» following efiect : If the trans- 
feror can pay the consideration money within 
one year, txansferee shall be bound to release 
the property and (2) the deed of heba sale out 
and out is executed.’* The original hat kohala 
to and other documents of title in respect of 
the property were made over by the executant 
to the transferee : • * 

Held, that the document was not one of 
mortgage, but a sale-deed out and out with a 
ooncifition of re-purchase, Azizar Rahman v. 
Rabatannesifa, 21 Ind, Gas. 19. 

SHARFU.DDI’N and RICHARDSON, JJ. 

Rejerences :-6 C.L.J. 203 = 11 O.W.N. 400*; 
12 A. 387 = 17 I. A. 98, R, 

ft 

(2) Sale — Immoveable property '—Considera- 
tion, non-payment oi— Transfer ^ whether 
operative — Gift— Test, to be applied— Inten- 
tion of the parties. 

Where thefe was an ostensible sale of im- 
moveable pro]|3rty for no consideration, and 
the transfer was, in essince, never intended to 
take effect, the transferee could not claim an 
enforoible title either by purchase or by gift. 

The test to be applied in a case of this 
description is, was the transaction intended to 
transfer tftle. If it was intended to be opera- 
tive, the mere fagt that the payment of 
consideration was postponed •would not affect 
the vaydity of the transaction ; on the other 
hand, if the operation of the transaction was 
intended to tie postponed till the consideration 
money had been pa^d, the transfer would 
become complete and operative only upon such 
payment. Kaahidas Gosain v Chaithru Pat- 
ras Uraon, 19C.L.J. 239 = 23 Ind, Gas. 813. 
MOOKERJEE*and BEAOHCROPT, JJ. 

Reference 33 G. 773, D. 

(3) Notke-^Purchaset aware of a previous 
mortgage by his eendor and his father— 
Sufficient notice purchaser of father's 
interest in the property— Amendment of 
claim — When not to be allowed* 


Snle—lContinited), 

Where the purchaser of a land froih X be- 
came avrare, before the sale, of a previous mort- 
gage of the same land by X and his father to- 
gether, and where X*s father wa!^ living in a 
house on the land, held, he was put upon His 
enquiry as to X*s father’s interest in the land 
and could not be deemed to have purchased 
anything except X*s interest in the property, 
though the land stood in X’s name in the 
Revenue Register and be had the landholder’s 
certificate in his name. 

Where the suit, originally brought for posses- 
sion of land purchased from X but in the 
occupation jointly of X and his father, was 
afterwards sought to bo amended into one lor a 
declaration for a charge to the extent of the 
amount paid out of the purchase money to- 
wards the redemption of a previous mortgage 
on the same land executed by X and bis father 
jointly : 

Held, such an amendment cannot be allow- 
ed as it would alter tb% nature of the suit. 
Mahained Ebrahim Saib Khateeb v. Moung 
Ba Gy aw, 7 Bur. L.T. 69 = 24 Ind. Gas. 482. 
ORMOND and PABLETT, JJ. 

(4) Agreement for purchase and sale of immove- 
able property — Condition for return of 
earnest money, on non-approval of title by 
purchaser's solicitor— Non- approval must be 
reasonable and not mala Mq— T itle, appro- 
val or rejection, condition as to, in agreement 
of SBile— Solicitor's costs. 

Where an agreement for purchase and sale 
contained a condition for the return of the ear- 
nest money on the vendor’s title not being ap- 
proved by the purchaser’s solicitor, and the soli- 
citor disapproved of the title on the ground 
amongst others that one of the former owners 
had mortgaged the property ponding a partition 
suit at which the property was sold by auction 
under directions of Court and purchased by the 
present vendor’s predecessor in title for value 
and the vendor was unable to furnish any in- 
formation regarding the mortgage but urged 
that it was inoperative and that his title being 
derived from a purchaser without notice was 
not open to objection : 

Held — that it cannot be said that the solici- 
tor was unreasonable in refusing to accept the 
title, inasmuch as he cannot be expected to go 
into any question of evidence as to whether 
the purchase was without notice or not ; and 
further, there being nothing to'%how that he 
acted iju bad faith or was unreasonable in ad- 
vising his client to reject the title, the intending 
purchaser was entitled to get back from the 
vendor the earnest money and his solicitor’s 
costs for investigation of title as was stipulated 
for in the contract. W P. Abro v. Proqpiotho 
Nafti Mukerjee, 18 G.W N. 668. 

OHAUDHUBI, J. 

I 

(6) Sale^Imperfect title-^Voidable by third 
parties — Vendee put in possession — Posses- 
sion* disturbed by third party obtaining 
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dec^*ee for possession — Suit for rejund of 
purchase money — Institution within one 
year irom date of dispossession — No bar of 
limitatian — Ouarantee for good title — 
Knowledge of defect of title immaterial — 
8, 66 (2), Transfer of Property Act, 

A died leaving behind him his widow K and 
his mother G, K took poasossion of A’a pro> 
pertiea as his hoirand obtained from G a release 
of her claims in 1892. In 1900, K executed a 
release of her rights in favour of the father of 
defer^dants 1 and 2 and of the 3rd defendant 
making reference to the release which %be 
obtained from G. The father of defendants 1 and 
2 aned the 3rd defendant sold, on the day they 
obtained a release from K. the properties to the 
plaintiffs who were also put in possession of the 
same. K died in 1904. In 1910, G brought a 
suit to recover possession of the properties on 
the ground that her release of 1892 related only 
to her right to fnaintenanoe, and obtained a 
decree in execution of v^hich plaintifis were in 
1911 disturbed from possession of the properties. 
Within a year from the disturbance of their 
possession, plaintiffs sued to recover the amount 
paid by them to the father of defendants 1 and 
2 and the 8rd defendant on Aie ground of failure 
of consideration for the sale in their favour. 

Held that the plaintiff’s suit was maintain- 
able and was not barred. 

In India, there is statutory guarantee for 
good title unless the same is excluded by 
contract of patties (vide S. 65, cl. 2, Transfer of 
Property Act). The question of the knowledge 
of the purchaser does not affect the right to be 
indemnified under the Indian Statute Law (a). 

In oases where from the inception the vendor 
had no title to oonvey and the vendee had not 
been put in possession of the property, the 
starting point of limitation will be the date of 
sale (b). 

In oases where the sale is only voidable on 
the objeotion of third parties and possession is 
taken under the voidable sale, the cause of 
action arises only when it is found that there 
is no good title, or in other words, the cause of 
aotioQ will arise only when the vendee’s right 
to continue in possession is disturbed (c)« 

In oases, where, though the title is known to 
be imperfect, the contract is in part carried out 
by giving possession of the properties, the cause 
of action will arise only on the disturbance of 
possession (c^l. 

Held that, in the present case, the cause of 
action arose only when, under the ’’decree 
obtained by G, the possession of the plaintifi 
was disturbed (e). Bubbaraya Reddlar v. 
Rajagopala Reddiar, 15 M.L.T. 240s(1914) 
M.W.N. 376*23 Ind. Oas. 570. 

gSSHAaiBI lYEB, J. * 

References:- (a) (1894) 1 Oh. 11, R. (b) 14 
M.L.T. 624, R. (e) 19 0. 123 ; 11 A. 47, R* 
(d) 87 B. 638, R. (e) 26 B. 593 ; 26 B. 619 ; 40 
C. 187, D ; 17 M.L.J. 149; 26 M, 396 ; 18 M. 


Sale — (ConA^nued). 

(6) Burden of proof -^Decree-holder alleging 
invalidity offsale of attached land— Effect of 
invalidity— Charge on land to^the extent of 
the amount advanced. 

t 

Where the defendant purchased, without any 
registered conveyance, the attached land frqm « 
appellants’ judgment-debtcTr for Bs. 1,000 and 
was in uninterrupted possession of,the%ame 
till the date of attachment, and where tlie 
question of thiD validity of the sale depended^ 
upon the decision of the quejjtion as to whether 
the transaction was entered int^ before or after 
the 1st January 1905 (the date when the 
Transfer of Property Act was ejtendt3d to 
Burma). 

Held, that the onus of proof lay on the 
appellant to show that the sale was invalid as 
being entered into subsequent to the Ist Janu- 
ary, 1905. 

Held also that, if the sale was found to be 
invalid, the purchaser was entitled to a charge 
on the property for the amount paid by him in 
advance as purebase^money. and for.interest on 
that amount. Maung Po Maung v. Maung 
Kaing, 7 Bur. L.T. 86*24 Ind. Oas. 67 = 7 
L.B.R. 262. ,, 

Ormond, j. 

tleferences i—i Bur. L.T. 115, Diss; 28 B, 
466, Appr, 

(7) Vendor and purchaser — Consideration 
and title, whether stranger h transaction 
can question — Evidence Act, 8, 13-~Thak 

^ map. 

All that was said in Achal Ram v. Kazim Hus'- 
sain Khan (a), was.that the question, whether 
the whole or a part of the consideration of a 
transaction v^as admitted by the parties to 
it bad passed, was no concern of a stranger to 
it. The deoision is not and oould^no4 be an 
authority for holding that a defaudant cannot 
question the title of the plaintifi in a suit for 
recovery of possession, if the plaintiff’s alleged 
vendor supports him. * 

The entries in a thak map and its explanatory 
field book are evidence under S. 13 of the Evi- 
dence Act, both against proprietors as well as 
against tenants, because they could* not have 
been complied at all and unless the possession 
of the persons ho]ding tho*plots shown in them 
bad then been asserted (b). Dowlal Rai Y. 
Khub Lai Bingh, 22 Ind. Gas. 545. * 

COXB and Ohatterjbe, JJ. • 

References (a) 27 4* (PC.), Expl. (6) 

30 0. 291*6 Bom. L.R. 1*7 O.W.N. 193*30 
I,A. 44{P.C.), F.; 18 0. 224 = 17 LA. 146, B. 

C' t 

(8) Mortgage or sale-*Burden of proof— 
Usufructuary mortgage hfter simple mort- 
gage— No mutation of name* 

Where the plaintiff Vnortgaged his land to 
defendant No. 1 by wAy of simple mortgage 
and when the latter pressed for payment, he 
mortgaged the same land to the latter’s brother, 
defendant No. 2, by usufruotuary mortgagOi but 
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Bikle— (Continued), • 

ooDaifitently oppOaed any transfer* of names in 
Bevenue Register, and the defendant No. 2 did 
not .apply for* the mutation till about two years 
after the transaction, the onus lies in the first 
instance on the defendants So prove sale. 
Mauog Shwe Min v. Maiing San Nyun, 22 
Oas. 806, • , • ^ 

^ ItOBIiysON. J. . 

References 2 Ind. Cas. 535=:5L.B.R. 40, F. 

(9) Vendor and furckaser — Sale of devised 
•property by t^ecuior along with some other 
beneficial owners — Sale-deed indicating 
vmdor\as absolute oioners of property-^All 
title ana right of vendors purported to be sold 
— Interpretation of sile-deed — Language 
to be interpreted in natural sense, 

It would be entirely contrary to settled prin- 
ciples of law as well as most unjust to bona fide 
purchasers, if the Court were to allow the 
plain legal in^rpretation o^f a conveyance to be 
affected by speculations as to what particular 
rights existing in the various vendors were pre- 
sent to the ‘minds of some or all ot the parties 
to the conveyance at the date of its execution. 
It is a settled rule that the meaning of p. deed 
is t3 be decided by the language used interpret- 
ed in its natural sense. ^ ^ 

An executor under a will as well as his two 
brothers and two unmarried sisters possessed 
beneficial interest in the devised property. To 
pay off a valid mortgage on the property, the 
three brothers as, co-vendors sold it to vkbona 
fide purchaser for value as if they were absolu- 
tely entitled to it and the sale deed purported 
to convey all ^he estate, right, title, interest, 
claim and demand whatsoever of the vendors.’’ 
One of the two sisters (both of whom had not 
taken any part in the sale) clailned that she 
• was not boi^nd by it : 

Held, that, ,^ven in the absence of direct evi- 
dence that the conveyance was by the executor 
in his capacity as executor, it was not the 
intention of the parties*that only the beneficial 
interest of the three vendors should be conveyed, 
inasmuch as the deed purported to convey all 
the title and right that the vendors possessed 
in the property, and that would undoubtedly 
include tile right and title which one of them 
possessed aa executor^ BlJraJ Nopani y. Sree- 
muity Pura Sundary Dasee,* 27 M.L. J. 93=» 
24Iad..tOa3. 296=18 O.W.N. 1313 = 20 0.rj.J. 
368 = (1914) M.W.N. 679 = 16 M.L.T. 338 = 16 
Bom. L.R. 796 = 12 A.L.J. 1185 = 42 0. 66 
(P.C.). 

Lord Dunedin, Lord Moulton, Sir 
JHON Edge and Mb. Ameer ali. 

♦ <• 

(10) Burden of prhof — Registered sale-deed — 
Vendee suing ^or possession alter long delay 
and after vendor's death — Consideration — 
Proof by vendee* • 

On the 17th March f^OS, plaintiff instituted 
a suit for possession of land and house of which 
he claimed to be the vendee under a safe-deed 
executed on the 26th and rogistdred on the 28th 

64 


Sale— (Con^ini/fe), 

September 1900. In or about 1904 the* vendor 
died, and the defendant, who was his widow, 
was entered as owner of the land in his place 
without any attempt on the part o^the plaintiff 
to contest the mutation order. • 

Held that, under the circumstances of the 
case, the onus of proving consideration for the 
sale was rightly placed on the plaintiff by the 
lower Courts, notwithstanding the registration 
of the sale-deed. Bhagwan Daev. Massammat 
Ram Bal. 58 F.R. 1914 = 236 P.L.R. 1914 = 152 
Z^VJ.R. 1914. 

Kensington, o.j„ and Bbadon, j. 
Reference 68 P R. 1909, R* 

(11) Second appeal -‘Contract for sale 
moveable property — Time is of the essence 
of contract-- Finding of fact— Conclusive in 
second appeal— Breach of contract^— Default 
of purchaser— Forfeiture qf earnest money 
— Right of seller to retain the same — 
Expenses for registration and execution of 
document — Tender through post — Invalid* 
ity* 

Where, in a suit for enforcement of contract 
for sale of immoVeable property, the lower 
appellate Court, after a consideration of the 
evidence and the circumstances, found that 
both parties intended time to be of the essence 
of the contraet. 

Heldt that on second appeal the finding cannot 
be interfered with by the High Court. 

A mere offer by postal letter to tender expen- 
ses of the execution and registration of the sale- 
deed is not a legal tender. 

Where a contract for sale fails owing to the 
default of the purchaser, the seller is entitled 
to retain the earnest money (a), Molpupi 
Yeerayya v. Sanaya Yarpu Bivayya, 27 M. 
L.J. 482. 

8ad\siva Aiyar and Napier, jj. 
Reference-*— (a) 24 M,L.J. 488 (F.B.), R. 

(12) Vendor and purchaser— Vendor, if can 
confer on transferee better title than he 
himself possesses — Cause of action, if can 
he prolonged by transfer of title — Limita* 
tion Act (1908), Sch, I, Arts. 136, 142, 144 
— “ Vendor,^' meaning of, in Art, 136. 

A vendor cannot confer upon his transferee a 
better title than he himself possesses. Conse- 
quently a purchaser at a private lale, when the 
vendor was out of possession at the date of sale, 
is in no better position than bis vendor, and has 
to bring his suit within the same period as 
would be allowed to his vendor (a). 

A cause of action is not prolcpged by mere 
transfer of title (5). 

f * 

Where there have been transfers by suocea- 
sive vendors, who have all been out of possession, 
»Art. 136 of Sch. 1 of the Limitation Act, 1908, 
may well be construed so &b to include in the 
term vendor ” the first in the series of vendors 
who was entitled to sue for possession, 
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8%l6 -(Continued), 

In 1^93 G conveyed his property to K and J 
but oontinuad in possession. In 1900 K and 
J, who had never obtained possession, conveyed 
it to I who also never obtained possession. In 
1909 1 conveyed the property to the plaintiff 
wl^o brought this suit in 1910 against the 
defendant who had no title. 

Held, that neither Art. 142 nor 144 of the 
liimitation Act, 190S, applied but that Art. 136 
was applicable and that the suit was barred by 
limitation. Abbos Dhall v. Haiabdi Karikar, 
24 I#cid. Oas. 216. 

MOOEERJEE and BEACHOBOFT, JJ. 
References : --{a) 3 W.R. 176, Rel. (b) 7M. 
I. A. 323 at p. 853s 19 Eng. Ren. 331^4 W.R. 
(P.C.) 37 «1 Suth. P.OJ. 367 «1 Sar. P.O.J, 
642. F. 

(13) Vendor and purchaser^ Agreement for 
purchase ' and sale of immoveable property 
— Condition for return of earnest money ^ on 
non-approval of Aile by purchaser's solu 
eitor — Non-approval must be reasonable 
and not mala fide — Title, approval or 
rejection^ condition as to, in agreement of 
sale. 

Where an agreement for purchase and sale 
contained a condition for the return of the 
earnest money on the vendor*s title not being 
approved by the purchaser’s solicitor, and the 
Bolicitor disapproved of the title, on the ground 
amongst others that one of the former owners 
had mortgaged the property pending a partition 
suit at which the property was sold by auction 
under directions of Court and purchased by 
the present vendor’s predecessor- in-title for 
value, and the vendor was unable to furnish 
any information regarding the mortgage, but 
urged that it was inoperative and that his title, 
being derived from a purchaser without notice, 
was not open to objection : 

Reid, that it cannot be said that the soli- 
citor was unreasonable in refusing to accept the 
title, inasmuch as he cannot be expected to go 
into any question of evidence as to whether the 
purchase without notice or not; and, 
further, there being nothing to show that be 
acted in bad faith or was unreasonable in ad- 
vising bis client to reject the title, the intend- 
ing purchaser was entitled to get back from 
the vendor the earnest money and bis solicitor’s 
costs for investigation of title as was stipulated 
for in the contract. W.P. Abro y. Promotho 
Nath Mttker^'ee, 24 Ind. Gas. 452. 

Chaudhuri, J, 

(14) Vendor and purchaser — Title — Vendee's 
title, if can he affected by belief of vendor— 
Vendee'e title good if vendor had good title. 

Th3 title of a vendee cannot, in any was, be 
affected by what was believed by his vendor to 
.be the real source of his own title. The title 
of the vendee is good if it is established that 
his vendor had a good title at the time when 
the conveyance was executed, it being immate- 
rial from what source that title nad been 


(Continued), 

derived. Bibin Behary Bhattaoharya v, 
Panohanan Bhattaoharya, 24 Ind, Cas, 262. 
MOOKEBJBB and BEAOHCROFT, JJ. 

(16) Document — Constructim of— ‘Sale or 
agreement to sell — Admissibility in evidence for 
want of registration, Piohikala Mangaraiiia, 
V. Pamu Ramamma, (1912) M.W.N. 9L7»12 
M.Ii T. 262-16 Ind. Cas. 687*37 U, 480. See 
Final Part, 1912, Col. 993, 

(16) Suit for goods sold and delivered— Bela ' 
tionship whether one of sellar and buyer or of 
principal and agent— Meanif^g of the word 
“ agent ” — Surety partially discharged— Liabi 
lity of surety— Form of decree. Sur2,'‘appAkasa- 
raya Mudaliap y. Matheson’s Coffee Works, 
14 M.L.T. 249»2] Ind. Oas. 322. See Final 
Part, 1913, Col. 1085. 

(17) Vendor found entitled only to mortgagee 
rights— Eviction of vendee— Suit for damages 
and refund of purchase money— Cause of action*" 
— Covenant for tWe — Continucng breach — 
Failure of consideration— Limitation Act, 1877, 
S. 23, Sch, II, Arts. 97, 116, 116, 120— Trans- 
fer of Property Act, 55 (2). Ramanatha 
Aiyar y. Ozhaloor Pathiriaerri Ramao 
Namfcadripad, 14 M.L T. 524-21 Ind. (las, 
740* (1913) M.W.N. 1029. See Final Part, 
1918. Col. 1088.’ 

(18) Property within the limits of Calcutta 
Municipality — Arrears of consolidated rate if a 
charge on premises in the hands of purohcvser— 
Duty of purchaser to ascertain arrears due from 
Municipal authorities. See , ACT III OF 1899 
(Calcutta municipal). No. 1, 19 0.W,N, 
37. 

(19) Contest between verbaLsale and regis- 

tered deed of sale — Sale and agreement to sell 
— Mixed question of law and fact— Second ap- 
peal. See Crfc'. Pro. code (1908), No. 146, 
22 Ind. Gas. 602. • ^ 

(20) Vendee in consideration ,pf sale under- 
taking by deed to deliver certain things at once 
and to pay balance by instalmebts — Default in 
respect of both promised— Single contract — One 
oause of action — Separate contract after deed in 
respect of delivery of things — Different causes of 
action — Plaintiff not bound to sue for specific 
things. See CiV. PRO. CODE (1908), No. 247, 
183 P.L.R. 1914. 

(21) Benami purchase-^ Kohala from benami- 
dar if necessary %6 complete title of real pur- 
chaser. See Civ. Pro. code (1908), No, 28, 

24 Ind. Cas. 17. t 

(22) Contract of sale— Right of heir to enforce 
terms of sale. See CONTRACT, No. 8, 180.W. 
N. 1186. 

(23) Object of purchase communicated to 
vendor— Defeat of objeot^-l^lenoe on part of 
vendor — Misrepresentatifin— Kesoission of oon- 
traot. See CONTRACT, No. 8, 24 Ind. Oas. 198. 

(24) Sale— Delivery ^of grain according to 
* office terms ’ in Karaclbi— Time for sampling 
goods— Due date, a Sunday — Delivery when to 
be ooiiipleted. See CONTRACT ACT, No. 37, 7 
B.L.R. 141. " 
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8ale^(Con^!nzi6d). • 

(25) Bight of*atoppage in traniit — Right of 
Oommiasioa Agent — Right of assignee of Bail> 
way. reoeipt-rj^ight of sub-buyer or pledgee. 
See.OONTRAOT ACT. No. 80. 7 8.L.R. 163. 

(26) Vendee’s previous contract with third 

S n — No notice of this to tender of goods — 
ages for breach of warranty* See COll- 
TBACf? ACT, No. 72, 23 Ind. Oas. 949. 

‘ (!17) Goods oonsigned to buyer by Railway — 
Suit for balance of account —Oatve of action — 
Jurisdiction. See CONTRACT ACT, No. 78, 24 
Ind. Oas. 423. ^ * 

^ (28) Breach of contract to buy goods— Re-sale 
— Proaedur^ to be followed — Seller obtaining 
higher price by selling later than date of breach 
—Duty of seller. See CONTRACT ACT, No. 85. 
r L.B.R. 262. 

(29) Difference between seller and Commission 
Agent— Failure to deliver goods according to 
order — Buyer’s right not to accept. See CON- 
TRACT ACT, qo 87, 7 L.B.R. 110. 

(30) Sale or mortgage— Extrinsic evidence to 
show real nature of transaction — Real nature 
how to be ascertained — Sale clothed as mortgage 
— Pre-emptor can show it to be sale — Barred 
deb^a whether sufiio^ent consideration for *a sale 
— Market-valife — Value of previous sales. See 
Evidence act, No. 63, 21 ind. Oas, 69. • 

(31) Sale— Fraud and misrepresentation — 
Identifying witness— Liability of broker and 
identifier for false representation. See Fraud, 
No. 4, 22 Ind*. Oas. 818. 

(32) Agreement to sell joint family property 
by one brother with the other brother’s consent 
— Whether binding. See HINDU LAW (JOINT 
FAMlIiYh No. a, 12 A.L J. 62. 

(33) Agreement to sell wheth|r gives any 
title to property. See HINDU LAW (WIDOW! , 
•No. 7, 22 ,IdW. Oas. 669. 

(34) Transaction whether sale or mortgage— 
Test. See HINPU LAW (WIDOW), No. 19, 
(1914) M.W.N. 736. 

(35) Sale — Hire-purchase agreement — Con- 
ditions not fulfilled— Effect. See HIRE-PUR- 
CHASE AGREEMENT, No. 1, 7 S.L.R- 103. 

(36) Registered conveyance esecuted after 
Transfer of Property Act came into force — 
Breach of covenanc fcft title — Suit for compen- 
sation and possession — Limit^ion. See LlMI- 
TATION«ACT (1908), No. 107, 16 M.L.T. 397. 

(37) Transjlotion whether sale Jor mortgage. 
See Mortgage (by Conditional Sale), 
Nos. 4 and 6, 16 Bom. K.R. 769 and 774. 

(88) Transaction whether a mortgage by 
conditional sale or sale with iki agreement 
to reoonvey— EvidgncS of surounding ciroum- 
ettanoes — Admissibility.* See Mortgage (BY 
CONDITIONAL SALE), No. 6, (1914) M W N. 
906. * 

(39) Transaction whither sale or mortgage 
—‘Burden of proof — Suit to redeem — Limita- 
tion. See MORTGAGE (REDEMPTION), 
lio. d2, 34lfid. Can. 310. 


BalO'^lConcludid) • 

(40) Perpetual lease — Plenary prof rietary 
rights transferred-Nominalmalikana reserved— 
Deed whether one of sale— Right to pre-emption. 
See PRE-EMPTION, No. 17, 187 PjL.R. 1914, 

(41) Execution and registration of subsequeflt 
sale-deed before presentation for registration 
of the first deed — No undue delay— Priority. 
See Registration act (1877), No. lo. 12 
A.L.J. 993. 

(42) Registered sale- deed — Unregistered letter 
inadmissible to show that it should operate as 
mortgage or not operate at all. See R^GIS- 
TBA*^ION ACT (1908), No, 16, (1914) M.W.N. 
178. 

(43) Agreement for reconveyance of pro^rty 
is not compulsorily registrable— Suit for specific 
performance. See REGISTRATION ACT (1908), 
No. 9, 16 Bom. L.R. 582. 

(44) Agreement to sell whole house — Promi- 
sor only part-owner— Effect r-Agreement not 
mentioning amount to be paid— Duty of Court. 
See Specific Performance, No. 2, 7i P.L. 
R. 1914. 

(45) Sale deed executed but not registered 
owing to vendee’s allowing registration period 
to expire — Suit by vendea to compel execution 
and registration of another sale-deed. See 
Specific Performance, No. 9, 22 Ind. Oas. 
941. 

(46) Covenant in sale deed — Construction. 
See Transfer op Property act, No. 41, 
(1914) M.W.N. 67. 

(47) Sale deed under Rs. 100 — Registration 
— No option — Competition between unregis- 
tered sale deed accompanied by delivery and a 
subseque jt registered sale deed. See TRANSFER 
OP Property act, No. 36, (I9i4) M.W.N. 
55. 

(48) Unpaid vendor’s lien— Property sold pre- 
empted — Pre-emptor paying money which 
vendee was bound to pay— Effect. See TRANS- 
FER OF PROPERTY ACT, No. 44, 12 A.L J. 921. 

(49) Unpaid vendor’s lien-Liability of vendee 
or bis transferee— Personal remedy against 
vendee barred — Whether remedy against pro- 
perty subsists — Limitation. See TRANSFER 
OP PROPERTY ACT, No. 45, 12 A.L.J. 1034. 

(50) Transfer of Property Aot, S. 54 — Immove- 
able property below Rs. 100 in value — Oral sale 
— Vendee already in possession — Effect — Un- 
registered sale deed — Admissibility in evidence 
to prove nature of possession of purchaser — 
Establishment of title by adverstP possession— 
Whether a transaction affecting immoveable 
property — S. 48, Registration Act. See TRANS- 
FER OF Property Act, No. 36, 16 M.L.T* 
344. 

Sale Certificate. 

(if Sale ceriificate-^Conetfuctum^Sale^eBfti* 
flcate, terms of— Evidence to contradict^ if 
I admissible — Ambiguous terms — Tefthk 
needing explanation* • 

If a question arises as to the 'reaping oi J 

sale certificate, in otb0| wpMb/ 1{ tber; b tft 
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Sijle Cept!fioa.te-*(Conc2m^i)i 

oontroy^rsy as the property which hes passed, 
the Court is entitled to determine the question 
with reference to the whole proceeding. But 
the vital pqint to determine is, not merely 
what the decree-holder intended to put up to 
sale but also what the bidders understood was 
offered for sale. In other words, the test is, 
what did the Court intend to sell and what 
did the purchaser understand be bought. 
What was actually offered for sale and bid for 
is thus a mixed question of fact and law, to be 
determined upon a construction of the sale pro- 
ceedings in the case (a). ^ 

Evidence cannot be given to contradict the 
terms of a sale certificate, though evidence may 
be admissible to interpret the terms of a sale 
certificate where they are ambiguous and stand 
in need of explanation (6). Barhamdeo Singh 

V. Ram Naraln Singh, 19 C.L J. 182 = 22 Ind. 
Gas. 280. 

MOOKBRJEE and BEACHCROFT. JJ. 
References :~(u) 27 ^VI. 131 ; L.R. 31 1. A. 1 ; 
7 W.R. 246 ; 10 M. 241 (248) ; L.R. 14 I.A. 84, 
JS. (6) 22 W.R. 181, B. 

(2) Sale certificate — Constructio7t^ Boundary 
^Area. Gossain Das Kundu v. Hrittunjoy 
Agnan Sardar, 18 C.L.J. 541 = 22 Ind. Gas. 
26. See Final Part, 1913, Col. 1091. 

(3) Evidentiary value of. See ^CT Vill OF 
1896 (BENGAL Tenancy), No. 68, 24 Ind. Caa. 
283. 

(4) Whether creates tiile. See CiV. PRO. 
Code (1908), No. so, 20 C.L.J, 433. 

(6) If may be amended by inserting property 
not included in the Bcbeduio of attacbeo pro- 
perties. See Execution Sale, No. 1, IS C. 

W. N. 313. 

(6) Amendment of— -Powers of Court. Soe 
Limitation Act (1908), No. 128, i9 C.L.J. 
209. 

Sale Proclamation. 

(1) Sale proclamation'-- Upset price — Value of 
lease»hoid interest— Annual net hicome — 
Material irregularity— Sale to be set aside. 

Where the upset price fixed in a proclama- 
tion of sale of the lease-bold interest of the 
judgment-debtor in lands held by him as a 
lessee for twelve years bad reference only to 
the annual net income which the lands yielded 
to him, and was not based on the value of his 
lease-hold interest, and such interest was sold 
for au inadequate price, it must be presumed 

i hat this material irregularity was the cause ol 
he inadequacy in price and the sale must be 
set aside. Chookalinga Servai y. R. Briniyasa 
Aiyar, 21 In'd. Cas. 592. 

gADASIVA ITHB and SiPENCBB, J.J. *' 
Heferencts:-^iQ A. 412 =.26 I.A. 146=2 C. 
W.N. 650 ; . 10 Ind. Gas. 206=25 M.L ?. 140=. 
17 0.W.N. 687 = (1913)M.W.N. 847=11 A.L. 
J. 617=17 O.LJ. 678-16 Bolm. ri.R. 616 = 14 
87=40 0.6^6, jB, * 


Sale ProelMnation— (Oonelutled).' 

(2) Particulars of valuation‘>-Duty of Court 
to enquire into yaluation in case of dispute — 
Court inserting the figures of bqth parties — 
Material irregularity.. See OlV, PRO. CODE 
(1908), No 87, r7 Bur. L.T. 64. 

(3) Settlement of terms— Notice to judgment- 

debtors — Parlure to appeajr and' object— ESGot’ 
—Subsequent objections to sale proolaneation 
on j^rouod of misdescription— Res -judicata-^^ 
Appeal. See EXECUTION SALE, No. 3, 22 Ind. 
Cas. 780. ‘ 

o 

Sales of Under-tenures Act. < 

See Ben. Act VIII op 1865 
Salvage. 

Drift loocd— Salvage Rules framed by Qoverii-. 
nieiit — /icr ultra vires— Oicners/iip of 
river — What it implies — Rights of the 
Crown— Salvage — Illegal levy — Damages, , 
Plaintifi was the owner of certain drift 
timber which fioated down the ^Godavari and 
was salved at Bajabmutidry and taken to the 
Government depot there. Under the rules in 
G.O., No, 586, Revenue, dated 3-11-1896, a 
certain sum was due to the salvers of the timber 
and this was collected from«tbe plaintiff by* the 
Government. Plaintiff sued to recover this 
ai&ount with damages from the Secretary of 
State. Held, that the drift wood salvage rules 
cannot be supported on any ground and must 
be treated as wifra vires. 

There is no authority for hol!^ing that the 
Grown possesses full proprietary, right in the 
drift wood. It is not a natural incident of pro- 
prietary right in the river itself, any more than 
the right to an article dropped lost in a plot 
of land is incidental to the ownership of land 
There is also no reason to suppose that the 
royal prerogative is more extensiyc in India 
than in England or applies in this respect 
beyond the shores of the sea (pr tidal waters. 
Moreover the Godavari at Haj^.hmundry is no 
tidal. Mandavilli Subba Row v. Gudaia 
Lakshmayya, 15 M.L.T. 121 = 23 Ind. Cas. 
371, 

AYLING and OLDFIELD, JJ, 

Reference I— 0. 604, D. 

Sanction to Proseoute. 

(1) Penal Cod^^ Ss. 18‘i, ^11— Application in 
Judge* s Court— False information— Prose- 
cution sanctioned by Judge— Leg alny of. 
The appellant was an insolvent Sigainst whom 
proceedings were pending before a District 
Judge. He made a petition to the Court alleg- 
ing that the respondent had misappropriated 
certain things belonging to hieu and prayed 
that the respondent’s b^sq might be searched 
by the police. The District Judge forwarded 
the petition to the Magistrate with the result 
that the respondent was arrested and his house 
was searched. Eventually the Magistrate dis- 
charged the respondenli. The latter applied to 
the Dibtriot Judge for sanction to prosebute the 
appellant uudei* Bs. 162 and %IU ^cinal Code. 
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Banction td Proseoute— 

Heldt that the District Judg^ wns a public 
servant before whom false , information was 
given and he was competent to grant sanction 
to’ prosecute hnder 8. 182, Penal Code. 

Held further, that, with rf^gard to S. 2L1, 
Penal Code, the Court of the District Judge 
nefore whom insolvency proceed! Aga were pend- 
ing was not the Court in which criminal pro- 

• cfeedings’were instituted, and it could *not be 
said that the ofifence of causing criminal pro* 

* oeedings to be instituted without jast and law- 
ful grounds was committed in relation to a pro- 
ceeding pendiifg in the Court of the District 

» Judge, Mahomraad Fakiruddin y. Bhikhi 
Ram, 12 ^*£ 1 J. 278 = 36 A. 212 = 16 Cr. L.J. 
360 = 23 Ind. Cap. 728. 

» RYVES and PiGGOTT, JJ. 

(2) Grim, Pro- Code, 8, 195, cl. Sanc- 
tion granted to prosecute— Extension of 
time for instituting complaint —Power of 
the Htgjf Court-^S. 148, Civ, Pro, Code, 

The High Court has power to extend the 
time for -the institution of a complaint on 
sanction, even if the six months mentioned in 
S. 195, el. (6) have expired. The Secretary 
ol State for India in Council through 4he Col- 
lector of Tinneveliy v. Sankarapandian 
Pillai, (1914)M.W.N. 347 = 16Cr.L J. 350i=23 
Indt Cas. 727. 

SadASIVA Iybb and TYATUI, JJ. 

References : — 26 M. 190 ; 26 M. 480, F, ; 12 
O.L.J. m2,'*NotF, 

(3) Grim', Pro, Cede, S. 195 — Sanction ,io 
prosecute— Letters Patent, cl, 10, proceeding 
under — attorney xjroceeded against making 
affidavit —Alh ge-a Jahe statemen ts —Public 
Prosecutor applying for sanction — What 
Bench to givs sanction — discretion to be 
frpe Jtnd unit ammslled — Court to see that 
no abuse of criminal justice takes place — 
Attorned, if can make affidavit in anstoer to 
rule against him under OourVs disciplinary 
powers— ’Liability for false statement in 
affidavit, 

A proceeding under cl. 10 of the Letters 
Patent against the opposite party was beard 
by the j^resent Bench. Tbe application failed, 
but thcDourt thought that there were matters 
in the case which* called for further inquiry 
with a view to possible crilninal proceedings. 
The papers were placed before the Public Pro- 
secutor, wj^o applied under S. 195 of the Grim. 
Pro. Code for sanction to prosecute the opposite 
party for offences alleged to have been commit- 
ted by him under Ss, 193 and 196 of the Penal 
Code, in or in relation to the proceeding under 
cl. 10 of the^Letterj Patent. • 

Held, that the Bench was neither prosecuting 
nor trying an accused, that it was merely con- 
sidering whether the ‘^ar to tbe cognizance of 
the alleged offences « should be removed by 
according the required^anotion, and that under 
8. 196 of the Crim. Pro. Code, it was this Bench 
Alone tbet could give the required eaDotion* 


SanctioQ to litoeecute— (Oon!inue4* . 

8. 195 is expressed in tbe widest l^rms and 
vests in tbe Court an absolifte and unqualified 
discretion. Not one jot or one title can be 
taken away from or added to jtbc plain and 
express provisions of the Legislature by ^ny 
decision of tbe Court, nor can this discretion 
vested by the section in the Court be crystal- 
lised or restricted by any series of cases, and it 
remains free and untrammelled to be fairly 
exercised according to the exigencies of each 
case. 

An application for sanction is not to be con- 
dpeted on the same lines as the orimipal trial 
which may be its sequel. 

When a tribunal is invested by an Act or by 
rules with a discretion, without any indication 
in tbe Act or the rules of the grounds upon 
which the discretion is to be exercised, it is a 
mistake to lay down any rules with a view to 
indicate the particular grooves in which tbe 
discretion should run (a). * 

When exercising diJbretion, the Court will 
be astute to see that there should be no abuse 
of tbe administration of oriiuinal justice. 
Therefore, no one should be permitted to use a 
penal law merely to satisfy his own private 
ends or personal spite. 

An attorney can.make an affidavit by way of 
answer to a Rule issued against him under tbe 
Court’s disciplinary jurisdiction, and for a false 
statement in the affidavit, he is criminally 
liable. Mr. Hume, Public Proeecutor y. 
Poresh Chunder Ghose, 15 Cr.L.J.49 = 22 Ind. 
Cas. 321=41 C. 446. 

JENKINS, C.J,, STEPHEN and CHAU- 
DHURI, JJ. 

References (a) 29 Ch. D. 50 (58) ; 64 L J. 
Ch. 762 ; 52 L.T. 395 ; 33 W.R. 470 ; (1897) P. 
89 at p. 95 ; 66 L.J.P. 57 ; 76 L T, 330 ; 46 W. 
R. 583, Rel, 

(4) Code of Criminal Procedure, S. 196 — 
Sanction to prosecute — Sanction in appeal 
— Further appeal to third Court not 
allowed, 

It is not intended that the question of 
granting or withholding sanction to prosecute 
should, after its decision by two Courts, be 
carried to a third Court. Where a Munsif refus- 
ed Banction to prosecute, and the District Judge 
before whom tbe matter was taken up under 
8. 195 (61, Crim. Pro. Code, granted tbe sanc- 
tion, held, the High Court should not interfere. 
Bapan Barai v. Mata Prasat^ 12 A.LJ. 821 
= 36 A. 469. 

RAFIQ and PiGGOTT, JJ. 

References A.L.J. 11, F, ; 30 M. 382, 
Not F. 

(5) Crim, Pro. Code, Ss, 4 YW. 196,- 476 — * 
r| Complaint — No sanction — Revision^ 

A Judge passed an order to the following 
effect : complain that R filed two false and 

forged bonds in tbe Court qi Small Causes, 

He sent the papers to tbe District Magistrate 
for taking action. Held that tbe order o{ the 
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41»Dotioii io Pnumte—(OoHUdied). 

lodge a oom^laiDt wifchtn the meaning of 
8. i f b) of tbe Orim. Pro. Code and was not a 
saodlioo given hy him under 8 s. 195 or 476. 
Bajii Ram v.«Riog-Eniperor. 12 A.L.J. 881. 

• RKOX, j. ^ 

( 6 ) Orim, Pro. Code, S. 476— Order for pro- 
secution — Failure to maJce preliminary 
inquiry — Illegality--~Aciion under S. 476— 
No necessity to take action immediately 
after close of trial — Time for such action 
— 116. Civ, Pro, Code (1908). 

Whdire a lower Court, without making ai.y 
preliminary inquiry to decide whether there 
were j>rima facie reasons to suppose that the 
accused committed perjury, passed an order 
directing his prosecution lor perjury under 
8 . 476, Grim. Pro. Code. 

Held that the failure to make the preliminary 
inquiry was a materia) irregularity which was 
one lor correction under S. 115, Civ. Pro. Code 
(1908). t 

There is no legal necessity to proceed under 
S. 476, Grim. Pro, Code, immediately after the 
trial or proceedings, and the section does not 
limit the time within which action should be 
taken {a), Jethmal v. Wadhumal, 7 S>L.R. 
187-16 Cr. L.J. 641-24 Ind. Gas. 949. 
Hayward, j.c., and Boyd, a.j c. 

Beferences : — (a) 34 C. 361 ; 31 TM. 140 ; 32 
B. 184 ; 82 M. 49 ; 37 0. 642, E, 

(7) Oaths Act {X of 1873), S. 13 - Omission 
to record deposition as on solemn oath or 
affirmation — Presidency Court of Small 
Causes, enquiry by Registrar, as to proper 
service of summons, if judicial proceedings 
— Sanction to prosecute for false persona- 
tion in service of summons-- Crim, Pro, 
Code, S* 196. 

Before the Registrar of the Presidency Court 
of Small Causes at Calcutta, whose duty is to 
enquire into the proper servioe of summons and 
to take evidence in this behalf, it transpired 
that the petitioner in this case by false repre- 
sentation haS returned the summons as properly 
served, and the Public Prosecutor at the in- 
stance of the Chief Judge made an application 
for sanction to prosecute the petitioner under 
S. 205, Penal Code, which was granted by the 
said Registrar under 8 . 195 of the Cnm. Pro. 
Code, and upon a Rule being obtained to ques- 
tion the propriety of the sanction. 

that tlie proceedings before the Regis- 
trar were judicial proceedings and be was a 
jadioial ofdoer, that the sanction given by him 
to proseoute was properly given, and the fact 
that it was not stated in the depositions record- 
ed by the Registrar that they were taken on 
solemik oath or affirmation was a matfar 
covered by S. 13 of the Oaths Act. Bal Chand 
y. Tarak Nath Sadhu. 18 0. W.N. 1323. 
CHAUDHURI, 

References 294(F.B ); 16 Bom. 

8(9, A. ' 


Sftnotion to Btottevt6~(Ooncludedt. 

(8/ Practice bf Caleuita High Coivt in edne- 
tion cases— Sanction at first granted on verbal 
application — EffectStibsequent written appli* 
cation for sanction — Jurisdiction to ord$r 
sanction ihereon-f- Application to revoke sanction 
granted by Judge on the original side of the 
High Court must be made to *an appellate^ 
Bench— 8 , 196, Crim, Pro,' Code, Thadc|(Bas 
y.Janukl Nath Saha, 40 C. 428-14 Cr. L.J, 
572-21 Ind. Oas. 172. See Final Part, 1918, 
Col. 1092. * 

(9) Application asking a »Munsif to take 
criminal action himself against* a person — No 
sanction asked for prosecution — Refusal by 
Munsif — Appeal. See APPEAL (G!!iNEBAL)i 
No. 7. 12 A.L J. 684. 

Sarharakar in Orissa. 

Sarbarakar (in Orissa), status of, if that of 
tenure holder — Dalbehara jagirs, resumption 
and settlement of — Eyed — Lands reserved to 
Dalbehoras at resumption, tenure Jin, Kripa- 
sindhu Roy Pitam v. Mohant Parihanand Oas 
Ooiwami, 18 G.W.N. 74 — 22 Ind. Gas. 359. 
See Final Part, 1913, Col. 1093. 

Scheduled Districts Act. 

See ACT XU OP 1874. « 

Scribe. c 

Mortgage attested by one witness— 'Signature 
of scribe as writer and not as witness — Validity 
of mortgage. See TRANSFER OF PROPERTY 
Act, No. 66 , 24 Ind. Gas, 376. t 

Security. 

(1) Extent of security bow to be determined 
—Appeal. See ACT VIII OF 1890 (GUARDIANS 
AND Wards;, No. 6, 24 Ind. Car 202. 

(2) Security deposit by an employee of a 
Bank— Bights of employee in liquidation pro- 
ceedings. See Company, No. 4, 16 «Bom. L. 
R. 733. 

« 

Service Inams. 

(1) Service inam — Alienation of — Void — 
8 , 43, Transfer of Proper ty Act— Non-applica- 
bility of, Batchu Ramayya v. Dhara Satchi, 
14M.L.T. 430»(1913) M.W.N. 999-26 M.L. 
J. 635 — 21 Ind. Cas, 600. See Final Part, 
1913, Col. 1094. I 

(2) Alienation of, in favour^of a relation incapa- 
ble of doing service^ invalid — Adverse possession 
of right to income. See iNAM, No. 4, 11914) 
M.W.N. 745. 

« 

Service Tenure. 

( 1 ) Nankar grant— Right of grantor to put 

an end to the tenure. Bee Grant, No. 4, 23 
Ind, Cas. 300 . 4 « 

(2) Grant burdened with service— Omission 
of words of inheritanoe*- GTItant whether heredi- 
tary— Services not required— Land if can be 
assessed. See GRANT, No. 2, 19 0.L.J. 241. 

( 8 ) Incidents of servioe*' tenure — Alienability 
—Family custom— Efifeot. See BQMBAY ACT 
II OF 1863 (SUMMARY SETTLEMENT), No. L 
16 Bom. L,B. 161. 
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Bmlo^ Ttmvt-^iConcluded), ^ ' 

(i) Sarvioe g^ant — Resmnptio*-2-Granfc for 
public or private aervioes. Sea GRANT, No. 7, 
(1914) M.W.N.936. 

Setoff. 


(1) Set-off when may be allowed. See ACT 



(2f Sui^ for arrears of reat—Plea of ocyaater- 
’claim or equitable set-off whether oan be allow- 
ed. See ACT XXII OP 1886 <OUDH RENT), 
*No. 8, *21 Ind. Gas. 201. 

(3) Bxecutioa proceedings— Party not allow- 
^ed in second appeal to contest order setting-off 
decree — Sraotioe. See APPEAL (SECOND 
APPEAL), No. 9, 23 Ind. Gas. 923. 

* (4) Equitable set off, plea of, when may be 
allowed. See Award, No. 2, 18 G.W.N. 426, 
(6) Set- off whether and when oan be claimed 
by garnishee — Payment of Oourt-fee whether 
•necessary. See GlV. PRO. CODE (1882), 
No. 27, 16 Bern. L.R. 520. 

(6) Right of equitable set-off when exists — 
Time- barred debt whether oan be claimed by 
way of equitable set-off — Liability of co-heirs. 
See GONTRIBUTION, No. 1, 21 Ind. Gas. 716. 

f7) Scope of doctrine of set-off— Set-oS when 
may be allowed. See INSOL'^BNCY, No. 1. 95 
P.L.R. 1914. 

Settlement. 

Temporary settlement — Permanent lease 
— Omission to make entry in Settlement Be- 
cords, eSfct of — Contractual obligation* 

The mere omission of the Settlement Authoifi- 
ties to make an entry in the Settlement Records 
in respect of tlfe tenure and under- tenure can- 
not affeot the rights of the parties. 

The effect of re- settlement bjp Government 
with the original temporary settlement-holders 
is to kdep alive the contractual obligation of 
the subordin^e holders as amongst themselves. 
Tbeir rights tand obligations are mutual. 
Mohendra Nath Blswiys v. Syam Lai Baner- 
jee.l9G.L.J. 308«18 G.W. N. 907 = 23 Ind. 
Gas. 16. 

MOOKBRJEB and BBACHOROFT, JJ, 

Settlemcy^t Deed. 

Grant for maintenanoe^-Gonstruotion. See 
GRANT, No. 1. 15 M*.L T. 86;. 

Settlement Records. 

(1) Evider^tiary value of old and modern 
Settlement Records. See ACT I OF 1894 (Land 
ACQUISITION), No. 7. ^1 P.W.R. 1914. 

(2) Settlement Khasra whether a public 
record. See ACT XI OP 1898 (O.P. TENANCY), 
No. 2. 28 IndIV Gas. 64)4. 

Shah Jog Hand!. 

(i) Eundi Shah Jog-^Payment to the Shah^ 
Fraudulent Bunidi^Duty of Shah to trace 
the drawer — Payment of Eundi not as Shah 
but as indorsee for collection of the Eundi 
•-^Custom of Marwari merchants* 


Shah Jog ‘(Concftided)* * ^ 

On the 10th June 1912, the hloin tiff received 
in Bombay a letter from R at*Harpalpur advis- 
ing despatch of railway receipt for 300 bags of 
linseed stated to have been consigned by R 
from Ranipur, and asking the plaintiff to ^11 
the goods and meantime to accept and pay 
on presentment two Shah Jog Handies for 
Rs. 3.000 each. The same day one of those 
Handies was presented by defendant No. 1 for 
payment; and the other, by one G. No pay- 
ment was made. The railway receipt was 
received on the 11th. The plaintiff delivered it 
to K and received Ra* 5,600 from him,. The 
plaintiff then paid the amount of the Hundi to 
defendant No. 1 in full and to G he paid the 
balanod of what he had received from K. * The 
goods, however, never arrived and the plaintiff 
took back the receipt and refunded the amount 
to K. Subsequent inquiries showed that both 
the Hundies and tbe railway receipt were 
fabricated. This came to the knowledge of 
the plaintiff by tbe end of* August ; but it 
was not till the 25ih cf September that the 
plaintiff gave notice to the defendant No. 1, 
to refund. The plaintiff sued to recover the 
money paid by him from defendant No. 1, 
plaoing reliance on the custom that the Shah 
wbo obtained payment of the Shah Jog Hundi 
was, in tbe event of the Hundi turning out to 
be fraudulent, bound to refund the amount of 
tbe Hundi with interest, unless he produced 
the actual dtawer or the persbu who committed 
the fraud. 

Eeld, (1) that the plaintiff would have no 
equity to recover back the amount from the 
defendant No. 1 who was paid not as a Shah 
but as the indorsee for colleotion of a Hundi 
purporting to have been drawn against the 
security of a railway receipt ; 

(2) that, assuming that there might be 
liability imposed on the first defendant by 
reason of the payment to refund or to trace the 
Hundi to its souroe, that would only be the 
case provided notice was given within a reason- 
able time of the discovery of the forgery ; 

(3) that tbe Hundi bad been * traced to its 
source* within the meaning of the Marwari 
Association Rules before the first defendant had 
received intimation of tbe fraud. R.D. Bethna 
y. Jwalaprasad Qayaprasad, 16 Bom. L.R. 
972. 

SCOTT, C.J, and DAVAR, J. 

(2) Payment of forged f/undt— Rights of per- 
son who makes payment. See BILL OF BX- 
OHANGE, No. 1, 16 Bom. L.R. 434. 

Bhahnas. 

Shabnas delivering attached property with- 
out permission — Remedy. Betf OlV, PRO. 
Ooi|B (1908), No. 193, 23 Ind. Gas, 907. . 

Shamilat. 

Mianas built by non-proprietor on shamilat 
— Right of proprietor to eject. See EJEOT- 
MBNT, Na. 4. 1 P.W.R. 1914 (N.W-F.P.) 
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• Sh^trei. 

(1) Anreement^ not to pay price of shares in 
cash — When valid*— What is payment in cash 
—Contract to purchase shares — Its effect if not 
tescinded befare winding up— Fraud, etc., in 
piLrchasicg shares when can be pleaded. See 
ACT VI OP 1882 (COMPANIES) , No. 4, 102 P. 
W,R. 1914. 

(2) Suit for declaration of shares in joint 
property — Necessary parties — Death of one sha- 
rer— Heirs not brought on record in time — 
Abatement of suit See CiV. Pro. CODE, 
(1908^ No. 373, 16 P.L.R. 1914. 

Bhebait. 

(If Limitation Act (1877), Sch. II. Art. 124 
^ShebaiVs right to take a share of surplus 
income jrom offerings^Hindu widoto suc- 
ceeding to shebaitship — Sale of right to 
take surplus offerings by creditor of widow 
in execution and purchase by himself — 
Suit by widow to set aside decree arid sale 
as fraudulent — Diihnissal of suit as barred 
under 8. 244. Civ. Pro. Code (18S2), if 
legal^Suit by reversioner for declaration 
of his right to surplus income — Limitation 
^Appropriation of income if amounts to 
dispossession of office, or is act of ordinary 
trespass only — Res judjoata. 

One of several co-sbebaits of a temple who 
was entitled to receive a as. bhare of the 
daily surplus income from the offerings to 
the temple having died, his widow succeeded 
to the shebaitship. A creditor of the widow G, 
obtained a decree against her and caused the 
8^ as. share of the surplus daily offerings to be 
put up for sale, and himself purchased it, and 
from 1892 onwards went on appropriating the 
same. The widow's suit to set aside the sale 
on the ground that both the decree and the 
sale wore fraudulent was dismissed in the vibw 
that her remedy was by application under 
&• 244 of Act XIV of 1882 and not by a suit. 
The widow died in 1900, and the plaintiff, her 
husband’s reversionary heir, brought this suit 
in 1910 for a deolaration that he was entitled 
to receive the said 3^ asv share of the surplus 
income. The office of the shebait was a heredi- 
tary one which could not be held by any one 
who was not a Brahmin Panda, and the pur- 
ohaser was not a Brahmin Panda but a man of 
inferior caste who was hot competent to hold 
the sbebait’s office or to provide for the per- 
formance of the duties of that ofdoe ; 

Held, that^the appropriation from time to 
time by the purchaser of the income derivable 
from the 8^ as. share did not deprive G, or the 
plaintiff of the possession of the office of the 
shebait, although that income was receivable 
by them in^ right of the shebaitship, and 
Art. 124 of the Limitation Aot, had no applica- 
tion to the case. 

By adversely taking and appropriating to his 
own use a share of the surplus daily inoomd 
from the offerings,* the purchaser acquired no 
title and no right to a share of tba^ income. 
On each occasion upon ivhioh he appropriated 


ShebaR— (C6n/tnt/6eZ) . 

the share of tke surplus income, he committed 
a fresh aotionable^wrong in respect of which a 
suit could be brought against the shebait. 

The right to the office of the shebait, did not 
arise from or depend upon the receipt of a 
share of the surplus daily inoome from tl;e 
offerings, although the righii to receive it was 
attacked to and dependent on the pos«essi(Sin of 
the right to the shebaitship. 

Held, also, that the defendant’s further plea ^ 
that the suit was barred byArss judicata was 
untenable. 

S. 244 of Aot XIV of 1882 did nqt apply to 
a suit to set aside a decree and sale thereunder 
on the ground that they had been obtained by 
fraud, fihaiaji Thakup v. Jharula Das, 18 
O.W.N. 1029 = 27 M.L J. 100 = 24 Ind. Gas. 501 
(P.C.)* 

Lord Moulton, lord Parker, Sir 
JOHN Edge and Mr. Amber All 

(2) Civ. Pro. Code, 1882, s. 244 — Suit to set 
aside a decree and order for sale in execu- 
tion thereof on the ground of fraud — She- 
bait— Res jadioata— Shebait *s right as such 
to surplus offerings-— Succession of Hinffu 
widow to Shebaitship — Alienation by widow 
fof surplus offcrings—Suit to declare aliena- 
tion invalid and not binding on those 
entitled to succeed the widoiv as shebait— 
Receipt of surplus offerings by a per sort in- 
capable of becoming shebait,, effect of— 
Limitation — Limitation Act. 1908, S, 1, 
Art. 124. 

8. 244 of the Civ. Pro. Code, 1882, does not 
apply to a suit brought to set aside a decree and 
the order of sale made in execution thereof on 
the ground that they bad been obtained by 
iraud. * 

On the death of a Shebait of a temple, who 
was entitled to receive as such Shebait a certain 
share of the daily surplus inqpme from the 
offerings to the temple^ his widow succeeded 
to his Shebaitship and accordingly became 
entitled to receive the said share of the surplus 
income. One J obtained a money-decree on a 
mortgage granted by the widow, and in exe- 
cution of that decree the said share , was sold 
and purchased by J, who obtained, on February 
8, 1892, a certifioate of sLle wherein the pro- 
perty purchased b^ hiin was described as belong- 
ing **to the judgment-debtor.” The < widow 
and the next reversioner then broiight a suit 
against J to sot aside the sale. That suit was 
withdrawn with liberty to bring a fresh suit. 
Subsequently the widow alone brought a fresh 
suit which was dismissed on the ground that it 
was barred hf 8. 244 of tl^e Code of Civil Proce- 
dure, 1882. The wido^ died in 1900, and on 
January 25, 1910, the said next reversioner: 
brought the suit against the said J. for a deola- 
ration that be was entitled to receive the said 
share of the surplus inodme. The High Court 
upheld J’s pleas that the next reversioner was 
bound by the decree made against the widow 
in 1895 and therefore his suit was barred by the 
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Bhebalt -{Continued), • 

• » 
rule of res jvd&ata, and that his suit was also 
barred hy limitation by reason of art. 124 of the 
Lknitation 'Aiot, 1908, which applied. 

BetA^ reversing the High Court, that the con- 
tention that the claim in respect of the said share 
* c#the income •was res judisaia was untenable. 

Ht2d, also, that the said J. was not qpmpe- 
'tfint to perform, or to provide for the perform- 
ance of, the sacred puja to thg Deity at the 
*templei and consequently was incapable of 
acquiring or hojddig the ofdce of shehait which 
in this case was hereditary, that J. had not 
*taket\ possession of the shebaitship and the suit 
was therefore not a suit for possession of an 
hereditary office ; and that the said art. 121 did 
■not apply. 

Held, further, that the receipt by J. of the 
the said share of the iucon^e and appropriation 
» thereof to bis own use did not constitute him 
the shebait for the time being or affect in any 
way the title* to that offiob ; that by adversely 
taking and appropriating to bis own use the 
share of the surplus income, J. acquired no 
title and no right to the said share, that on 
each occasion upon which J. received and 
wifcngfully appropriated to his own use the said 
share of the income to whioh^the shebait was 
entitled, J. committed a fresh aotionible 
wrong in respect of which a suit could be 
broijght against him by the shebait : and that 
the next reversioner’s claim must be decreed. 
Jalandhar ?hakur v. Jharula Das, 16 M.L. 
T. 210-(19U) M.W.N. 686=12 A.L J. Il76 
= 16 Bom. 846 = 20 0.L.J. 360 (P C,). , 
LORD MOUDTON, LORD PARKER OF 
Waddjngton, Sir John Edge and 
Mr. ameer Aiii. 

Reference 39 0. 887, Revergisd, 

(3) Bbngal Tenancy Act (VIII of 1885), Ss. 30, 
188 — Efthancement, suit for — Go>she baits 
— Joint landlords— Hindu Law — Widow, 
whether forfeits rjffhts as shebait, if un- 
chasi^. 

The possession and management of dedicated 
property belongs to the shebait ; and this carries 
with it the right to bring whatever suits are 
necessary for the protection of the property, 
for the right of suit is vested in the shebait 
and not in the idol. Therefore, where there are 
more than one, the shebaits are joint 

landlords, and consequently one is 

not entitled to bring a suit for enhancement 
making the other co shebaits defendants (a). 

A Hindu widow, after she becomes a shebait, 
does not forfeit her rights as sq^h shebait as 
soon as she lapses fwm the path of virtue and 
honour. Abdul drafiy* Mandal v. Uma Kaota 
Pandit, 24 Ind. Gas. 266 = 19 C.W.N. 260, 

MOOKBRJBB and'BEACHCROPT, JJ. 

References ; — (a) 8 Ind. Gas. 842 = 38 0. 270 
(P.C.)-16 O.W.N. 74 =*9 M.L.T. 1 = 13 G.L.J. 
51-8 A.L.J. 1-13 Bom. L. 9 . 1-21 M.L.J. 
92 -(1911) 2 M.W N. 119, F. 

65 


BheheM—iOoniluded ) . 

(4) Execution against endowed property — 
Decree against shebait if binding on succeeding 
shebait— of judgment-debtor pending 
execution — Objection of suooeedfbg shebait as 
private property — Applicability of 8. 47, Ofv. 
Pro. Code. See GIV. PRO, CODE (1908), No. 85, 
20 G.L.J. 485. 

Shlknil Ghatwali Khorposh. 

Owner of share of, if a proprietor. Bee 
RBGUDATION hi op 1872 ( 8 ONTHAL PARGA- 
NAS Settlement), No. lO, 20 O.L.J. 103. 

Shfkmi Taluk Tenure. * 

Creation of— Revival of old taluk or creation 
of new taluk. See TRANSFER OF PBOPiSrty 
ACT, No. 98, 23 Ind. Gas. 612. 

Shipment. 

Meaning of the term * shipment ’—Late deli- 
very — Breach of contract — Measure of damages 
—Burden of proof. See CONTRACT, No, 2, 20 
O.L.J. 133. » 

Shipping Company. 

Shipping Company — Carriage by inland 
waters — Receipt for goods — Mate's receipt 
— Negotiable Instrument— Transfer of Pro- 
perty Act, S, 137— Document of title — Cir- 
cular a7id stranger —Obligation, 

The duty of a shipping Company, whose 
vessels ply*in inland waters, arising from a 
document which charges the Company with re- 
ceipt of certain goods from a shipper, under a 
bargain to convey them by its ship to a certain 
place for a stipulated freight on certain condi- 
tions, is to deliver the goods to the shipper or 
to his nominee at the place of delivery ; and 
although such a document is called a mate’s 
receipt to which certain terms which are more 
suitable to bills of lading are appended, it is a 
simple ordinary reoeipt for goods, and is not a 
negotiable document within the meaning of 
S. 137 of the Transfer of Property Act, nor Is 
it a document of title and the goods do not 
pass upon the transfer of it. 

A clause in a circular issued by a shipping 
Company in the course of its business, inti- 
mating that the Company shall not part with 
the goods shipped unless receipts thereof (which 
were called Mate’s receipts) are given up, or 
otherwise unless a guarantee be obtained, does 
not constitute an obligation upon whioh a per- 
son (who is neither the shipper nor his nomi- 
nee) as an outside party is entitled to found 
an action against the Company. * Natoheappa 
Chetty V. The Irrawaddy Flotilla Oo., Ltd., 
(1914) M.W.N. 163-12 A.L.J. 211-18 O.W, 

N. 457-22 Ind. Gas. 311 = 16 M.L.T. 198-19 

O. L.J. 266-7 Bur. L.T. 40-16 Bom. L R. 
298=41 0. 670 (P.C.), 

ijDRD SHAW, Lord Moulton and* Mr. 
AMEER Alt. 

iBhivaiJama Tenure. 

Land tenure — Shivaijama— Grant by Govern- 
ments— Conditional, lassessment and Civil 
Court's jurisdiction. 
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*ShIralJama Tenure— (Conclucied?). 

Civil **Court8 have no jarisdiofcion to take 
oognizanoe of questions relating to the rate of 
assessment to^ be levied on a grant of land. 

«Where a Tahsildar made a grant of land to 
the plaintiff on Shivaijama tenure, on the 
condition that ** until it has been decided what 
alignment for the railway will be selected, no 
patta can be granted and should these lands 
not be required for railway purposes, pattas 
will issue as soon as alignment has been decided 
upon.” 

Hetdi per Sadasiva Iyer, J. — That the grknt 
was temporary, that the railway alignment 
had i>een decided upon and that since the align- 
ment was made, the remaining extent of the 
land was granted on the usual ryotwari tenure. 

The power to make grant of a larger right 
involves and includes the power to make a 
conditional granUof the lesser right at first and 
the larger right on the happening of a certain 
event; and when the e9eot has happened, the 
conditional grant of the larger right vests the 
larger right in the grantee from the date of 
the happening of the event. 

The Government are under no statutory 
obligation to issue any patta to a ryotwari 
landholder for his holding! 

The grant of a declaratory relief^ is a matter 
of discretion with the Courts* 

Seshagiri Iyer, eT**— -It is impossible to con- 
strue the grant as a promise to make a perma- 
nent grant on certain contingencies or any 
assignment which is to remain in force until 
the condition works out. 

Shivaijama includes oases where permission 
has been given to occupy land for a particular 
period or for a particular purpose or where 
there has been unauthorized occupation which 
the revenue authorities do not consider objec- 
tionable, The principle underlying such col- 
lections is that no property passes to the culti- 
vator. The land continues to be at the abso- 
lute disposal of the Government. 

The non-issue of a patta will not take away 
the right of a ryot if otherwise there has been a 
grant to him. Aleman Rama Rao v. The 
Secretary of State lor India in Council, (1914) 
M.W.N. 388»24 Ind. Cas 904. 

Sadasiva Iyer and Seshagiri Iyer, jj. 

Shpotrlam Grant. 

Orant whether includes Poramboke^En- 
franchisement of the villxge — Effect^Eight 
to minerals in the village-- Scope of Board's 
Standing Orders — Prerogative riaht of 
Qroum whether eotdd be extinguished by 
limitation. 

The plaintiffs were the owners of the Shro-^ 
triam village of Eollur in the South Aroot 
Distriet and sued the Government, for a decla- 
ration of their exclusive title to all ^he rooks 
and hills lying within the Village, for refund of 


Shfotriam Grant— (Conftmed). 

the sums levied from them by way of seignior- 
age or royalties 4nd other reliefs. "The inam 
title-deeds declared that “the mam will be 
your absolute p;roperty to hold or dispose of as 
you think proper, subject only to the payment 
of the quit-rept.” Held, per Sadasiva Iyer, J..,, 
thcAt full freehold interest iu^ the whole village 
was recognized by the Inam Gommis^ioncfr on 
behalf of the Government as vesting in the 
Inamdars, th? estate so vesting being not 
liable to any further imposition of burdens in 
the shape of revenue asBe8sfiie,Qt by the Gov* 
ernment, and that the Government have no 
right to impose further revenue bur(|ens on the 
inam estate, whether they oall it royalty or 
assessment (a). 

The recognition of a freehold right is the 
same thing in the eye of the law as the recogni- 
tion of a right to the soil of waste lands includ- 
ing the rights to all the minerals, rocks and ' 
stones up to the centre of the earth. 

A permanent or inam settlement by which a 
fully authorized officer settles the revenue in 
perpetuity, recognizes the pre-existing right of 
the inamdar in rocky poramboke lands and oqn- 
firms such right, cannot be repudiated by Gov- 
erivEnent. 

By enfranohisemeut the Government abso- 
lutely renounces its rights on the land and as 
between the Government and the inamdar,* the 
grantee’s title becomes absolute. ' 

Per Spencer, J. (con fra). —There is no lan- 
guage in the inam title-deed which can be 
regarded as depriving Government of its right 
to charge royalties on minerals {h). 

The prerogaifiive right of the Grown to mine- 
rals in mines would not pass under a grant of 
waste land from the Grown, unless *th&- inten- 
tion that it should so pass was exj^ressed by apt 
and precise words (c). Though the Government 
could not claim exclusive rights over quarries 
and minerals in this s^irotriam village, there 
was nothing to prevent them from claiming the . 
State’s share of the produce in the minerals. 

By the process of enfranchisement what the 
Government did was to exchange its reversion- 
ary rights for a favourable^quit rent or jodi and 
it gave an indefe^siblp rig^t to property (d). 

The Board’s Standing Orders have fiiot the 
fores of law but are merely directiiona for the 
guidance of executive and administrative officers 
m the Revenue Departixent. 

Any misdirection which appeared through a 
misooDoeptioii'of what rights wero vested in the 
Grown would not operate ^s forfeiture of such 
rights by its publication ’In a work of this sort, 
provided that Government had not expressly or 
by implication surrenchred such rights to the 
holders of the inam lands by any previous 
grant or by the act of apfranohiseme'nt. 

The right of ithe Grown to claim its share In 
minerals is a prerogative right which oould not 
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ShrotriamtfFaat— '(Conc/t/cZdd). • 

be extinguished* by limitation (e)* The Seo^e- 
tary of State for India in /llounoil v. Sffini 
ya.aa Cbariay, 15 M.L.T. 27V ~ 23 Ind Oas. 
l44. 

SADABIVA lYEB and BPEAcEB, JJ. 
^References :Y"(a) 26 M. 339 ; 30 M. 434 ; 32 
M. 86 ; 26 M. 360 ;*10 M. 1. R. (k) (1913) 1 iu. 
W. #1 ; ^ M.L J. 36; 15 M.L.T. 26B;^9 B. 
’415, R. (c) (1877) 46 L J.P.O, 18 ; 33 0. 203, 

(d) 26 M. 339, R. (e) 27 M. 16, R. 

Signature. • 

Comparison oV— Powers of Courts. See EVID- 
•BNCK^AOT, No. 17, (1914) M W.N. 240. 

Sind Civil Court Circulars. 

. Form 4— Form of vak^lat — Authority to 
oompromisa—Djlogation of, to vakil. See OIV. 
PRO. CODE (1908), No. 387. 8 S.L.R. 91. 

, Sind Encumbered Estates Act. 

See Bombay Act XX of 1881. 

Slander. 

(1) Slander^-Calling a Hindu woman pros- 
titute —Loss of caste ~ Ground for special 
damage— Malice '—Meaning, , 

Where the appellant said in the presence of 
several persons that the respAndent, a Hindu 
woman, was a prontitute and she lost her 
caste in ooiiaequence of the slander uttered by 
the 'appellant, held, that the respondeat was 
entitled to an award of special damages. 

Malice sianides only the absence of just 
cause or excuse. Ghangaram v. Raya, 7 L. 
B.R. B6»23 Ind.Cas. 3. 

TWOMEY,*J. 

(2) Slander— Repetition of rumoUr— Equally 
actionable— English law ahhut slanderous 
woi/dsnmputing unchastity to a woman — 
Slander of Woman Act now makes such 
imputations actionable per se. 

Repetition o? slanders heard from others is 
actionably unless privileged. 

In a civil suit for damages for slander, the 
criminal law of defamation has no application. 
The suit must be decided according to justice, 
equity ai>d good conscience. 

Proof of the truth of the slander is a complete 
defence in a civil suA for dayiages. Mi Ngwe 
Hmon^Y. Mi Pva 8u, 7 Bur. L.T. 253. 

MO OO^iL. J.C, 

Small Cause Court. 

(1) Money decree— Execution — Attachment 
and sale of interest of judgment-debtor in 
joint fanpily property— Lat^r partly con- 
sisting of imnfioveables — Jurisdiction of 
Small Cause Court— Attachment and sale 
of ‘ half share out of whole estate '—Void on 
ground of uncertainty* 

The judgmeut-debtJr and bis minor brother 
were members of a joint undivided Hindu 
family, carrying on a money-lending business 
under the name and style cf ' Khushalsing 


Small Gattse Q^rt— {Concluded]. ^ % 

Buddhusing,* the assets of wbioh corvisted of 
money, ornaments, negotiable instruments, 
bonds and mortgage-deeds. In execution of a 
decree for money, the Small Cause Court at A, 
attached and sold the judgment debtor’s ‘'ball 
share out of the whole estate” in the said 
business. 

Held, that the attachment and sale were void 
on the ground of uncertainty and vagueness (a). 

The Small Cause Court had no jurisdiction 
to attach a share in joint family property con- 
sisting partly at lease of immoveable property. 
UiAraosingh y. Suganchand, 10 N.L.R. 17 » 
23 Ind. Cas. 156. 

MITTRA, OFFQ. A.J.C. * 

References (a) 2 B.L.R. 91 (97) (F.B.) and 
14 M.I.A. 40 (51), B. 

(2) Civ, Pro, Code (1908), S, 116 — Revision 
by High Court of Small Cause Court decree — 
Findings of fact by original ^ Court, if can be 
reviewed by the Full Co^rt of the Small Cause 

Court, Bhamul Kissore Addy y. Rat Saheb 
Girindra Nath Mukhopadhya, 18 G.L.J. 594 
»22 Ind. Cas. 32. See Final Part, 1913, Ool. 
1098. 

(3) Muneif not invested with Small Cause 
Court jurisdiction trying a case as such Court 
— Effect— Revision. * See ACT IX OF 1887 
(Prove. S.C. Courts;, No. 6, 12 a.l.j. 109. 

(4) Jurisdiction— Small Cause Court— Suit (or 
rent — Denial of plaintiffs* right as trustee—* 
Right to kudivaram— Return of plaint — Vali- 
dity. See ACT IX OF 1887 (PROVE. B. 0. 
COURTS), No, 2, 16 M.L.T. 214. 

(6) Lease to out grass — Suit for arrears of 
lease money— Jurisdiction of. See ACT II OF 
1901 (AGRA TENANCY), No. 2, 12 A.L.J. 36. 

Small Gauge Court (Presidency). 

(1) Full Bench of the - Jurisdiction to direct 
amendment of plaint — High Court when inter- 
feres with orders of Small Cause Court. See 
AMENDMENT, No. 3. 22 lud. Cas. 241. 

(2) Judgment of the Full Bench of the — 
Question of limitation — Revision. See OlV* 
Pro. Code (1908), No. 182. 16 M.L T. 438. 

(3) Enquiry by Registrar of the* as to proper 
service of summoos if judicial proceedings — 
Sanction to prosecute for false personation in 
service of summons. See SANCTION TO FBO- 
SECUTB, No. 7, 18 C.W.N. 1323. 

Small Cause Court Rules (Pres-f^ency). 

0, XLI, r, 2 of the Rules — High Court — 
Power to make rules for Presidency Small 
Cause Court— 0, XLI, r, 2, ultra vires. 

The general rule is that ** where a power to 
make regulation is given by a statute, no regu- 
lations made under the statute can abridge a 
rignt conferred by the statute itself.*’ But if 
by statutory enactment a power is given to a 
grule-making authority to make rules, the roles, 
if they were within the powAr given, would be 
good even if they purported to abridge the rights 
given by*the statute. There is no distinotioii 
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Caue OoavtRnlei(Preirtlenoy)— (C2d.). 

betweenca right of appeal conferred by statute 
and the right to apply for a new trial. O. XLl, 
r. 3 of the Small Oause Court rules, which 
provides that^no application lor a new trial 
slmuld be entertained unless the applicant at 
the time of application either deposits in Court 
the amount due from him under the decree or 
order, or gives security to the satisfaction of 
the Court or the Hegistrar for the performance 
of the decree or order, is ultra vires of the High 
Court making such a rule. Madura Pillay 
V. T. Muthu Chetty, (1914) M.W.N. 216=15 
MX.!. 166-26 M.L J. 227-22 Ind. Cas. ^76 
(F.B.). 

WHITE, C.J., SANKARAN NAIR and 
OLDFIELD, JJ. 

Small Cause Suit. 

(1) Provincial Small Cause Court Act (Act IX 
of 1887) — Suit for money — Accounts to be 
examined in order to ascertain the amount 
due — Jurisdiction. , 

t 

A suit for the recovery of a sum of money, 
the precise amount of which cannot be ascer- 
tained, unless the accounts of the parties have 
been examined, is a suit cognizable by a Court 
of Small Causes. Indar Mai v. Baldeo Dass 
Parbhu Dial, 12 A.L.J. 230 = 28 Ind. Cas. 424. 
RYVES and Tudball*, JJ. 

(2) Jurisdiction— Stnall Cause sf<de -Dama- 
ges for breach of contract, 

A suit would lie on the Small Cause side for 
breach of contract between plaintiff and defend- 
ant to allow the plaintiff to drain the water 
from his held into the land of the defendants 
who received some consideration for such per- 
mission. Soorfyan Mutherian v. Natesan 
Filial, (1914) M.W.N. 497-25 Ind. Cas. 44. 
SESHAGIRl AlYAB, J. 

(3) Jurisdiction — Small Cause Court suit— 
Defence of proprietary title raised — Whe- 
ther jurisdiction ousted. 

Whether or not a suit is triable by a Court 
of Small Causes depends upon the frame of the 
suit and not upon the defence that the defend- 
ant may set up. Where a suit valued at 
Bs. 15 was brought iu the Munsif’s Court for 
recovery of the value of oertam trees cut down, 
the suit was of the Small Cause Court nature 
and the jurisdiction of that Court was not 
ousted by the defendant raising a question of 
proprietary title. Lala Ram ir. Man Singh, 
12 A.L.J. 1032. 

SUNDArIjALL, J. 

References 1—20 A, 480, JP.; 6 O.L.J. 218, 
NotF,\dA.69U H. 

(4) Small Cause suit— Tried as an ordinary 
suit — AppealrrJurisdiction. lodra Chandra 
Makherjee y. Sriah Chandra Banerjee, 40 C. 
537-^1 Ind. Cas. 120. See Final Part, if 18, 
Col. 1099. 

> (6) Suit for sums payable by inferior holder^ 
to superior holder-^Jurtsdiotion of Small Oause 
Courts. See ACT IX OF 1887 (PROVL. S.C. 
OODBXS), Mo. 15, 16 Bom. L.B.'746. 


Small Cauae^Soit— (ConcZudet^). 

(6) Suit for recovery of rent (other than house 
rent) in a suit gf Gmail Oause nature — Second 
appeal if lies. See ACT IX OF 1887 (PROVL, 
S. C. COURTS), No. 12, 20 C.L.J. 494. 

e 

(7) Small Cause Court suit transferred to 
MunsiPs Couptand tried along with cross sut^t 
filSd before Munsif — Decisidn in Small Cause 
Suit whether res judicata. See CiV. PRO. ObD|: 
(1908), No. 44. 12 A.L.J. 853. 

(8) Money spent by landlord under , orders < 
ot Municipal Board — Suit for the money against 
tenants whether of Small cause nature. Bee 
Contract act, No. 68, 12 A.L.J. 93ir ,, 

(9) Money paid to save property from sale — . 
Suit to recover damages — Jurisdiotion of Small 
Cause Court. See DAMAGES, No. 5, 12 A.L« 
J. 1279. 

(10) Small Cause Court — Clause cognizable 
by — No second appeal — High Court entitled to 
treat the appeal as a revision petition. Bee 
Limitation act (1968), No, lOi, 7 L.B.R. 138. 

Sohag Grant. 

Durbhanga Raj Incidents of. See HINDU 
LAW (SUCCESSION), No. 6. 18 G.W.N. 1249^ 

Sol(pltor and Clipnt. 

Nature of relation between. See LIMITATION 
ACT (1908), No. 28, 22 Ind. Gas. 986. 

Sonthal Parganas. 

(1) Sonthal Parganas, mortgage of land in, 

, not completely settled— Suit in Civil Court 
at Bhagalpur on mortgage, if lies — Limits 
of Civil Court's Jurisdiction — Exclusive 
Jurisdiction of special officers appointed by 
Lieutenant Governor — Stipulation in bond 
that suit 'Might be instituted at Bhagalpur — 
“ Court having jurisdiction in Sonthal 
Parganas,^^ if includes Civj^l Courts at 
Bhagalpur— Sonthal Parganas Reg. Ill of 
1872 {read with Act XXX V*1 of 1856 and 
Act X of 55. ' 6, 6— Interest — Usury 

rules enforceable by all Courts^ Sonthal 
Parganas Justice Regulation (V of 1893), 
S, 9— Civ. Pro Codes (Act VIII of 1869, 
Act XXIII of 1861. Act X of 1877, Act XIV 
of 1882), how far applicable in'* Sonthal 
Parganas— Civil Cou{rts Acts (Act VI of 
1871 and AcUXll of 1877) how far apply 
in Sonthal Parganas— Scheduled Districts 
Act (Xll of 1874), if applied to Sonthal 
Parganas— Jurisdiction, objection to, taken 
at a late stage when entertainable. 

Where, exception being taken to the Court’s 
jurisdiction to entertain a suit, an issue was 
raised, but thS' objection was ovei^ruled, and on 
appeal to the High Courf the defendaiit did 
not raise the question, but did so before the 
Judicial Committee : 

Held, that, inaBmuofi as the question was 
ope of jurisdiction and did not depend on 
disputed facts, the Judicial Committee could 
not decline to entertain it, specially as it 
necessarily presented itself in argument- 
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Soflthal Parganai— (Continued).*^ 

on SOtH June, 1904, tbe^ate on whioh 
the present suit was instituted, in the Subordi- 
ne^te Judge’s. Court at Bhagalpur to enforoe a 
mortgage of properties two-thirds of which was 
in the Sontbal Parganas, no puit oould lie in 
any Court established under the Civil Courts 
litt of 1871 of 188;, in regard to any land or 
inteiest in or arising out of any land or for we 
.rents or*profts of any land," but suclf suits 
must have been brought under S. 5 of Sonthal 
' Pargaqas Regulation of 1872 belore the Settle- 
ment Officers oroCourta of Officers appointed 
by the Lieuteilant-Governor of Bengal, under 
•S. 2 of the Sonthal Parganas Act, 1855, and 
the fiontlfol Parganas Justice Regulation of 
1893, para. 2, so long as the land bad not been 
.settled and the settlement declared by a notifi- 
cation in the Calcutta Gazette to have been 
completed and concluded. 

That as it appeared that portions only of the 
mortgaged land had been settled and notifica- 
tion made, prior to the institution of the suit, 
of the completion of the settlement in respect 
of such portions only, the suit came within 
8. 5 of the Sonthal Parganas Regulation of 
1872 and the Subordinate Judge of Bhagalpur 
h(yi no jurisdiction to entertain it. « 

The provision in S. 6 of Jihat Regulation, 
which places all contractual stipulation a'iS to 
compound interest in a position of non-enfor- 
cibility and limits statutably the total interest 
which can be decreed on any loan or debt, is 
not one of procedure, but of substance, and 
applies to all Courts having jurisdiction in the 
Sonthal Parganas and acting under and Jby 
virtue of such jurisdiction. All Courts hav- 
ing jurisdiction in the Sonthal Parganas” in 
S. 6 do not refer only to Courts locally situated 
in the Sonthal Parganas and dealing with 
matters purely local. ^ 

A stipu/ation in the mortgage- bond that the 
mortgagees might enforoe it in the Court at 
Bhagalpur was inoperative, as the parties could 
not' by conse*ot give the Court jurisdiction, 
thereby nullifying tlfe express prohibition of 
S. 5 of tHe Regulation of 1872. 

The Civ. Pro. Codes of 1861, 1877 and 1882 
applied to suits oognizable in the ordinary 
Civil Oonrts, and these, since the enactment 
of S. 9 of Reg. V of 1893, were suits of which 
the value exceeded fls. 1,00Q and which were 
not excluded from their ooguizauoe by, amongst 
other^ the provisions of S. 5 of the Regulation 
of 1872. ♦ 

Queere, — Whether the Civ. Pro. Code was 
intended by the RotMcation of 19tb August 
1867 to apply to Courts held by officers appoint- 
ed by the Lisutenant-Governoni of Bengal in 
those suits in whicl? they were not required to 
try and deterinine* the case according to 
the several laws and regulations prevailing in 
Benal. > 

Sewftfe.— The true interpretation of ol. (1) of 
Aot XXXVII of 1865 (before its operation was 
modified by subsequent enactments and notifi- 
cations) was that even suits in ^bich the matter 


Sonthal PargohaB— (Concluded). 

« s 

in dispute exceeded Rs. 1,000 in value* were to 
be tried by the special officers appointed by the 
Lieutenant-Governor, but in trying and deter- 
mining them, they were to observe the general 
laws and regulations obtaining in Bengal (n). 
Maha Prasad Singh v. Ramanl Mohan Singh, 
18C.W.N, 994«16M.L.T. 105==(1914) M.W. 
N. 665«16 Bom. L.R. 824 = 27 M.L.J. 469« 
20 0.L.J. 231 = 1 L.W. 619 = 42 0. 116=26 Ind, 
Cas. 45iaP.C.). 

Lord Shaw, Lord Moulton, Sib 
John Edge and Me. ameer ali. 

iteference .—(a) 10 0. 761, Doubted. * 

(2) Constitution of Courts in the — Law |ppli- 
cable. See Bengal Act XXXVII OF 1856 
(SONTHAL PARGANAS). No. 1, 19 0.L.J.294. 

Sonthal Parganas Civil Courts Rules. 

No. 29. See AOT XXXVII OF 1866 (SON- 
THAL PARGANAS), No. 2, O.W.N. 662. 

Sonthal Parganas Jusi^ce Regulation. 

See Reg. V OP 1893. 

Sonthal Parganas Rent Regulation. 

See REG. II OP 1886. 

Sonthal Parganas Settlement Regulation. 

See Reg. OF 1§72. 

Specific Performance. 

(1) Specific performance of contraci-^Delay 
and laches of plaintiff, effect of. 

In a suit for specific performance, where 
continuous delay and laches are found on the 
part of the plaintiff, the plaintiff is not enti- 
tled to a decree. Abdul Aziz v. Narain Dai 
Tewari, 21 Ind. Cas. 35. 

Banbbji, J. 

(2) Agreement to sell whole house-^Promisor 
only par t owner — Specific pe'^formance de- 
creed to the extent of his share--- Agreement 
to sell property for price without mention* 
ing amount to he paid— Court ordering 
specific performance to fix amount, 

A, purporting to be the sole owner, agreed to 
sell a bouse, but in a suit for specifio perfor- 
mance of the agreement he was found to be 
only a part-owner of the property ; 

Held, that the agreement could be enforced 
specifically to the extent of the share of A. 

Where, according to the agreement, the ven- 
dee was to purchase the property in dispute 
(malba) and the vendor was to receive the price, 
the agreement, however, being silent as to the 
amount of such price, or as to the means by 
which it was to be assessed. 

Held, that, in a oase of this kind, it is the 
duty of the Court, while orderiq^g specifio per- 
formance of the agreement, to determine by 
itbdlf or through a Commissioner thb price 
which should in reason be paid. Balamaft 
Rai V. Tulei Das, 71 P.L.R, 1914=22 Ind. 
Cas. 617 = 109 P.W.R. 1914. 

RATTIGAN and BEADON, JJ. 

Befermcea 5 C. 933 (987); 7 l.A. 107, R. 
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«|3peciilo PerfoFnianoe^(Con^tnUdd). 

(3) 8]^ciftc performance — Contract set up 
not wholly proved — Power of the Court to 
decree specific performance of so much as 
is proved^ 

Where plain tiff has failed to prove the con- 
tract set up« t e., lor the sale of all the proper- 
ties claimed, he is entitled to a decree lor 
specido performance of such of the items as he 
proves to have been contracted to be sold. 
T. S. Y. Nazareth v. Jalfer Heghji Shet, 
(1914) M.W.N. 339»23 Ind. Cas. 523. 

S^NKARAN NAIR and BaKEWELL, JJ. ^ 

(4) Specific performance — Contract to sell 
l^nd — Subsequent purchaser — Payment of 
consideration — Good faith-- Absence of 
notice of prior contract — Burden of proof — 
Hindu agreeing to Sell land— Death prior 
to decree— Son^ s liability to perform father* s 
contract — Question as to — Whether can be 
raised, • 

Where, in a suit for specific performance, the 
plaintiff has proved the prior agreement to sell 
the plaint land, the burden of proving (a) 
that the subsequent purchaser paid valuable 
consideration, (h) that be acted bona fide and 
(c) that he had no notioe, Heston the subsequent 
purchaser (a). 

Where two Hindus, who'entered into a con- 
tract to sell, die prior to decree in a suit for 
specific performance brought again^st them, it 
is open to their sons to raise a question as to 
their non-liability to perform their fathers’ 
obligations. S, ThiFuveakatachaFiaF v Yen- 
kataohariap, 26 M.L.J. 218»28 lud. Gas. 621. 
Sadasiva Iyer and Tyabji, jj. 

Reference : — (a) 36 B, 446, i2. 

(6) Specific Relief Act, S. 22— Contract Act, 
8, 16— ‘Contract for sale of land in lieu of 
hushing up of departmental enquiry against 
a public servant, if enforceable — Court of 
Equity, jurisdiction of, to refuse specific 
performance of contract not invalid or void 
under the Contract Act, 

In a suit for a specific performance of a con- 
tract for a sale di land, it appeared that, in con- 
sequence of a charge being laid at the instance 
of the plaintiffs against one of the defendants 
who was the reoord-keeper of the Court of the 
District Judge, a departmental enquiry into 
the matter by a Subordinate Judge was order- 
ed, and while this was in progress, the two 
d.efendants who were father and son were ap- 
proached by the plaintiffs who promised to 
hush up the said enquiry if the defendants 
would execute a conveyance in their favour in 
respect of certain land and the result was the 
contract in suit. 

Held, that* the contract was one of which 
specific^ performance ought not to be ordered 

That there may be oases which cannot be 
brought within the fout oorners of any of the 
provisions of the Ooatraot Act. as to the invali- 
dity or voidability of agreements, but in which 
nevertheless a Court of Equity may ^properly 


Specific PerCoFmanoc-^IConfinMedf. 

refuse to exercise its jurisdiction under* the 
Specific Relief Ao(^, Gobinda Chandra Chao- 
kerbutty v. Nanda KumaF Das, .18 O.W.N. 
689*22 Ind. Gas. 910. 

OARNDUFP'and Richardson, jj. 

(6) Specific^ performance of contract, suit f%r 

« — Agreement — Sale to be completed within 
ceirtain time — Sale not completedr- Ve\idqr 
not carrying out essential terms of agree*' 
ment — Agreement, if subsisting— Transfer ^ 
of Property Act, 8. 66, sjib-S, (1), c^. (6)— 
Subsequent transferee for value and with 
knowledge of previous agreement — Bona^ 
fide purchaser for value— Specific Relief 
Act, S. 22 and sub-8. {2)— Laches- Subse* 
quent transferee making improvement, if 
entitled to value of improvement. 

On the 22ad April, 1910, the first defendant 
entered into an agreement with the plaintiff to 
transfer to him the disputed property and 
receive some amount as earr;iiest money. 
Under the oontraot, tne transaction was to be 
completed witbin 8 months, and. the vendor 
agreed to satisfy the purchaser that she had 
valid saleable interest in the property by show- 
ing a ^copy of the Collector’s order about 
the registration of her name in respect of t\ie 
property, the wijl of her mother and other 
papers relating thereto, within the time speci- 
fied in the contract. Notwithstanding repeated 
demands by the plaintiff, the vendor did .not 
satisfy him as to her title to the property by 
production of above-stated papers,’ The vendor 
produced a copy of compromfise-petition be- 
tween the parties to the probate proceeding and 
certain unattested copies of will and title deedsi 
after the expiration of the time mentioned in 
the oontraot. The original will was not shown 
by the vendor |o the purobaser. On the 30th 
August, 1910, the first defendant sold the dis- 
puted property to the second defendant, who 
took tho oonveyance in the nama of his wife, 
the third defendant, and with notioe of the 
prior Qontraot. This conveyanoe^was registdred 
on the following day. Oh the 5th November, 
1910, the plaintiff instituted a suit fdr specific 
performance of the oontraot. 

Held, that, as the vendor had not carried out 
one of the essential terms of the agreement, 
namely, to satisfy the purchaser as to her title 
to the property, t^e plaintiff was not, on the 
22nd July, 1910, in default, and the contract 
was still enforceable at his instance, and as it 
remained unperformed, the vendex: defendant 
was responsible for the situation. That as 
defendant No. 2, the subsequent transferee, 
entered into an agreement to purchase the pro- 
perty with fulj knowledge of tbe^prior agree- 
ment, he was not a bona fide purchaser for 
value without notioe, apd the plaintiff was 
entitled to have the contract specifically en- 
forced not only agains^* the vendor but also 
against the transferee* « 

That there was not eev^h delay in the institu- 
tion of the suit as disentitled the plaintiff to a 
decree for specific performance. 
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Specific PerfoFraaiice--(Con^mu?/2). 

Bub-S. (2) of S. 22 of the Speoifio Belief Aot 
contemplates a case in whioo the vendor has 
eiTtered into A contract without full knowledge 
of the circumstances. ^ 

Mere improvidence or inadequacy is no bard- 
’ ErBip within tile raining of sub- St <2) of 8. ^2 
of the Specific Belief Aot, but the bargain must 
.be so hatfi as to be unconscionable, so tfiat its 
actual performance would in the circumstances 
C' be inequitable. But where the hardship had 
been brought up«n the defendant by himself* 
the Court wil7 not consider that as a circum- 
•stance in favour of the refusal of specific per- 
formSnoe.* 

The rules that “ where a purchaser for value 
'is evicted in equity under a prior title, he will 
be credited with all money expended by him in 
necessary repairs or permanent improvements,” 
^ does not apply where the improvements have 
been made after he has discovered the defect in 
title (a). • 

A persop who entertains a doubt as to the 
existence, present or future, of a certain fact, 
cannot be said to be the victim of an honest 
mjstake. 

The position of the subsequent purchaser 
who has taken with notice of lihe prior contract 
and who has omitted to make an effective 
enquiry from the prior oontractee, is no better 
thah that of the vendor himself, and so far as 
the vendor ij coocecned, if be makes permanent 
improvements, the purchaser would be entitled 
to the benefit thereof without further payment 
(b), Haradhone Debnath y. Bhagapati Dasi, 
19 O.L.J. 420j»41 0. 862 = 23 Ind. Cas. 214 = 
19 C.W.N, 89. 

MOOKERJEB and BEACHC^OFT, JJ. 

Ee/ercnjes (a) (1796) 3 Bidgway P.C. 492 
(618) ; (1848) 6 Hare 273 ; (1860) 8 Hare 61 
(60), B. (b) (1850) 8 Hare 61 ; (1848) 6 Hare 
273/ B. ^ 

(7) Specific per formdnce-“ Hindu Law --Joint 
family— ‘Contract to grant permanent lease 
— Contract by members of joint Mitakshara 
jamxlg ^Certificated guardian executing 
cojitract on behalf of minor members —Legal 
necessity— Benefit of family— Contract that 
permission of ^udge would be taken for 
grant of lease of minor ^members' shares — 
ViJJikity of contract — Contract whether 
binding^ upon minor members —Whether 
major members bound as far as contract 
relates to their shg^res* 

A contract for the grant of a permanent lease 
ofoertain inynoveable propertiq^ was entered 
into and executed icy the major members of 
certain MitahshUra joint family and by the 
certificated guardian of some of the minor 
members. It was in jibe contemplation of the 
parties then that the phares of the minor would 
be bound by an application being made to the 
District Judge for permission authorising 
their oertifioated guardians tp lease oat their 
shares. This contract was not entered into 


Speoifio Performanoe— (Confi/ii/sd). ^ 

by the other members as beihg the Karta and 
adult members of the family. A suit was 
brought for the speoifio performance of the 
contract. 

Held, (1) that, in order to enable the karta 
to transfer the properties, it was necessary 
that he should have the oousent of the adult 
members of the family, and that the transfer, in 
so far as it would bind the shares of the minors, 
should either be for legal neoessity or for the 



(2) that the provision in the contract that 

the approval of the District Judge woi^ld be 
obtained for the grant of the lease was incapa- 
ble of being carried into effect owing to the 
fact that the Court bad no jurisdiction to 
appoint a guardian of the property of a minor 
governed by the Mitakshara School of Hindu 
Law, unless it is shown that the minor has 
separate property ; ^ 

(3) that, consequently the contract was not 
binding on the minors ; 

(4) that* in Bengal, until there has been a 
separation and partition, no member of a 
Mitakshara family has an interest in the pro* 
perty which he can transfer ; and 

(6) that ^consequently the adult members 
could not be ordered to specifically perform a 
portion of the contract so far as it related to 
their own shares. 

Obiter dictum : - If a person knowing that he 
has no title to certain immoveable property 
agrees to sell it, he may be held liable for 
special damage which the purchaser suffers by 
reason of the vendor not having been able to 
carry out the contraot. Janaki Nath Singha 
Roy y. Jaminl Kanta Singha Roy, 22 lad- 
Cas. 612. 

FLETCHER and CHATERJEA, JJ. 

Reference : — 7 H.L 158 — 43 L.J, Ex. 243 = 
31 L.T. 387-23 W.B. 261, B. 

(8) Specific performance, grounds for refusing 
—Scope of—S, 22, Specific Relief Act- 
Effect of laches or delay in suing. 

Mere laches on the part of a person in bring- 
ing a suit for speoifio performance will be no 
defence in law. 

There is nothing in the Spedtfio Belief Aot 
which says that laches will by itself be a 
ground for refusing speoifio performance. Hav- 
ing regard to the fact that a speoial period of 
limitation has been fixed for bringing a suit for 
specific performance, the Legislature has not 
intended that mere laches should be one of the 
grounds for refusing speoifio performance'! 

It is an error of law to hold that mere delay 
amounts to a waiver or abandonment, apart 
from other facts or ciroumstanoos or conduct of 
the plairatiff indicating that the delay was due 
to a waiver or abandonment of the contract on 
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Bpeelfio Pertomanoe— 

* e 

the plai»tifi*8 part. Ghamarti Supyaprakaia- 
vayadu v. Arardhi liakshminapaeimha 
Charltt, 26 M.L.J. 5I6»23 Ind. Gas. 560. 

^ BADASIV*A AIYAR and SESHAGIRI AIYAR. 

JJ. 

References 21 M. 42 ; 33 0. 633 ; 29 B. 234; 
(1873) 6 P.O. 221, ; 27 A. 678, D. 

(9) Specific performance ‘-•Scle-d^ed executed 
hut not registered owing to vendee^ s allow- 
ing registration pericd to expire-- Suit by 
vendee to compel execution and registration 
of another sale-deed* 

WJ^ere a vendee did not present the sale-deed 
fot registration in view o£ vendor’s ioconveni- 
enoes and the time for registration expired, it 
was held that the vendee was not entitled to a 
decree that the vendor should execute and 
register another similar dooument. Subba 
Reddiar v. Yiivanatha Reddiar, 22 Ind. Gas. 
941. 

f' 

SANKARAN NaIR and AYLING, JJ. 

(10) Specific performance —Agreement to grant 
permanent lease ** hereafter '' — Whether 
vague and uncertain — Postponement of 
grant of lease until promisor had paid off 
his debts — Whether putting off of execution 
of deed is refusal to perform Contract- 
Limitation— Limitation Act (1^08), Sch. 1, 
Art, IIB— Allegation of new contract being 
substituted for old— No proof of new con- 
tract— Whether old contract may be enforced 
—Limitation not pleaded— Limitation not 
merely question of Law — Suit whether to be 
dismissed on that ground. 

An agreement to grant a permanent lease 
“ hereafter” of a certain property to the plaint- 
ids was executed by the defendant’s predeces- 
sor, who also issued a notice on the day the 
agreement was executed to his tenants to pay 
their rents to the plaintids, stating therein 
that he had let out the property in ijara ” to 
the plaintids. Some time, about a year after 
this, he approached the plaiutids to agree to 
the postponement of the grant of the lease, 
until after he had paid od his debts. The 
plaintids made no objection, as they bad oon- 
ddenoe in him and fully believed that he would 
act up to his words. The lease not having been 
granted by the defendant’s predecessor, the 
plaintids brought a suit for the specific per- 
formance of the contract. 

Held, (1) t&at the putting od of the execu* 
tion of the deed could not be taken as a refusal 
to perform the contract, nor could the arrange- 
ment come to between the parties that the 
grant of the lease should be postponed until 
after the defendant’s predecessor had paid up 
bis d^bts be looked on as a rescission o^the 
contract to grant the lease, nor did the plaint- 
ids give up their rights under the contract ; 
the highest that it could be put to was that tb#' 
plaintids gave thb defendant’s predecessor a 
reasonable time within which to ejcoute the 
deed ; 


Speolflo Pevf&rmauoe— (Oonfinued). 

(2) that the plaintids’ right to claim specific 
performance of the contract to grant a perma- 
nent lease was not barred by limitation under 
Art. 113, Limitation Act of 1908 ; 

(3) that becaCise the contract to grant the 
lease provided that the lease Bhoij.ld be exocufjed 

jpe’^eafter,” *the contract was riot vague and 
uncertain, the word “ hereafter ” only meaning 
after the date of the contract. * ' ' 

The mere fact of one party alleging that a 
new contract had been substituted for* an old* 
one does not of itself put dn pnd to the old 
contract, even as against the party so alleging, 
unless the allegation is proved to b6^true«{a). 

Where the question of limitation is not 
merely a question of law, and the point is not 
raised by the defendant, the Court ought not to 
dismiss the suit on the ground of limitation. 
Kali Dae Bhanja v. Giribala Daei, 23 Ind. 
Gas. 360. 

FLETCHER and,N. R. GHAT^TBRJEA, JJ. 

Reference : — (a) 8 0. 926, Bel, 

(11) Hindu joint family— Agreement by a 
member to sell his share in specified family 
property on partition— Agreement found to 
be not bindng on his son— Father and Son 
impleaded in suit for specific performance 

* —Rights of plaintiff — S. 15, Specific Relief 
Act— Right to claim part performance. 

First defendant brought a suit for partition 
against his oo-paroeners for his f , share of the 
family properties and agreed to sell the plaint 
properties to plain tiff after the dt&posal of the 
partition suit and after obtaining his lands on 
partition. He also agreed to sell certain other 
properties which he claimed exclusively as the 
separte property of himself and bis son the 2nd 
defendant, defendants got their ^ share in 
the partition suit and plaintiff nojv sued for 
specific performance against the 1st And 2nd 
defendants (father and son). First defendant 
pleaded coercion, and inadequaqy of sale pride 
and absence of necessity for him to enter into 
the agreement in question. Second ^defendant 
contended that the agreement to sell was not 
binding on him and could not be enforced 
against him under the Hindu Law. The 
Lower Court found that there was nonnecessity 
to sell and that the agreement was not binding 
on the family and dismissed the suit. 

it . 

On appeal held^ under the circumstances of 
this case, and as the agreement was not \ 3 inding 
on the family, the suit for a deoree^i renting the 
let defendant to sell the lands must be dis- 
missed (fl). 

Plaintiff also ofiered to pay the full amount 
lor a oonveystnoe to hixz^, of thC lands which 
were alleged to be the separate property of the 
1st defendant and of the Jst defendant’s interest 
in the family lands. 

Held^ that this would Require a determination 
of the question whether any of these lands 
formed the separate prSperty of the let defend- 
ant and such ^a decree would only lead to 
litig ation between the same parties to determine 
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Specific PcA'Iormance— (Cono/z((2^). 

theil ripihts. Held therefore tba'l^tho plaintiff 
was not entitled to a decree {or part perform- 
ance. 

A person is entitled to speoido performance of 
a contract by a member of a Hindu family to 
sdl his share of the family property. But there 

* if no question of part performance in that ca%e. 

«And whore a junior member of a Hindu 
family agrees to sell any specific property 
^belonging to his family, a ded^ee cannot be 
passed *against hiip to sell his share of that spe- 
cific property. • Because the junior member is 
^unable to perform the whole of his part of the 
oontraot b^i conveying the entire property agreed 
to be sold and for the same reason that he is 
not entitled to claim any specific property till 
partition, conveyance of a portion is not apart 
of the contract as he can perform** in the 
te^ms ol S< 15 of the Specific Belief Act (b). 

* On the view that a oo-parcener cannot alien- 
ate any specific property, »no specific perform- 
ance can be decreed (c). Duyvur Subba Reddy 
y. Kakuturu Yenkatrami Reddy, 16 M.L.T. 
370. 

^ 8ANKARAN NAIR and SPENCER, J.^. 

References (a) 36 M, 74 ; 32 M, 320 ; 33 M. 
359, D. (6) 37 M. 387, Cont (c) 15 M.D.T. 
166; 16 M.L.T. 181, 22. 

(li) Specific performance^ suit for — Agree^ 
ment to Uase^^hare of a member of joint family 
governed by Mitaksliara law— Lease as to entire- 
tv tf can be Enforced for part Sheik Abdui 
Rahman v. Jadunandan Singh Jha. 18 G.L .f. 
344 — 21 Ind, Cas, 528. See Final Part, 1913, 
Col. 1101. 

(131 Suit for specific performance- -Insolvency 
of defendant — Official Assignee wliether necessary 
party— ^Qiicution of document — By whom, 
P. Purushotam Naidu v. L. Ponnurungam 
Naidu, (19131 M.W.N. 897 = 15 M L.T. 92== 
21 loci. Cas. 578 See Final Part, 1913, Col. 

1102 . • 

9 

(14) Specific performance —Granting — Dis- 
cretionary-Receipts — Contract to sell — No 
reaistration necessary — Amendment of plaint — 
Contract ^^y father in favour of cue member of 
joint faintly— Suit on behalf of family against 
father and son. Kondopaneni Kotayya v. 
Gagaru Seshyya, (1913) M.W.N. 995 = 14 M. 
L.T. 42^6 = 21 Ind. Gas. 778. Sea Final Part, 
1913, Col. 13^2, 

(16) First suit for — Second suit for posses- 
sion — Second suit not tfarred. See OlV. PRO, 
CODE (1908), No. 239, 15 M.L.T. 103- 

(16) Agreeifient by managing director of 
Company to grants permanent lease — Whether 
binding on company — Right to olaim. See 
COMPANY, No. 6, 24 lad. Cas. 209. 

(17) Agreement for rtconveyance of property 
is not compulsorily rogist^rablo — Suit for specific 
parformance. Sae BliJGIQTRATION ACT (1908), 
No. 9, 16 Bom, L R. 582. i 

66 


Speoiflo Relief# Act, 

(1) S. 9 — Possessory suii^ ‘ Possesion ’ — 
Suit by co-sharer, maintainability of-^ 
Joint possession, 

A party entitled to a moiety share in a pro- 
perty cannot proceed under S. 9 of the Speci- 
fic Belief Act when the dispossession is in res- 
pect of the whole. 

A Court has no jurisdiction to grant joint 
possession under S. 9 of the Specific Belief Act, 
as the word ‘ possession * in the section refers 
to exclusive possession. Hari Navain Das v, 
Elemjaii Bibi, 19 C.L.J. 117^23 Ind, Cas. 618 
= J9 O.W.N. 120, • 

Stephen and Chattbrjbe, jj, 

(2) S. d— Suit for possession — Whether under 
8.9 of the Specific Relief Act or not— In- 
ference from the fact that the suit was 
brought within six months— Also from the 
fact that the suit was for possession only 
and not declaration of titler^Whether appeal 
lies to the Divisional Court, 

The sole question in this appeal was whether 
the suit was in fact brought under S. 9* of 
the Specific Relief Act. The Divisional Court 
held that it was, because (a) the plaintiff was 
entitled to bring such a suit, and (6) the suit was 
filed within six months of the disposseBsion. 

In* this Court the finding was supported on 
the further ground that the prayer in the 
plaint asks for possession only and not for a 
declaration of title. 

Held that the second paragraph of 8. 9 shows 
clearly that no one, though entitled to sue 
under that seolion, is bound to do so, buk that 
ho can always bring a regular suit founded 
upon title, either in addition to or instead of a 
suit under that section. 

Held also that a person by seeking bis remedy 
early does not thereby alter the nature of his 
suit. 

Held further that there is no reason why a 
plamtifi who claims possession relying upon 
title need do more than set out his title and ask 
for poFsession. 

The plaintifi in the present case set up a title 
as mortgagee in poRsessiou of certain land of 
which defendants had taken possession. Defend- 
ants alleged that they bad redeemed the mort- 
gage and so extinguished the plaintifl’s title 
on which his claim to possession was based. 
Issues covering the question of title were framed 
and evidence taken, after which ^ the Court of 
first instance held that the defendants had not 
redeemed the mortgage and that there was 
abundant evidence to prove the plniutifi's title 
to the land as mortgagee in possession, and on 
the strength of that title granted him posses- 
sion . 

Hhld that, both from the frame cf the {flaint 
and the course which the case took, it was 
filways intended to bo a suit based upon title 
and never a suit under 8 / 9 of the Specific 
Relief Act, and that the plaintiff cannot be 
heard to ^sert the contrary and that, therefore^ 
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* Speoiflc Relief 'ket~{Cmtinue6) . 

* 0 

an appeal lay tq the Divieional Court. Hg 
IiQ Hg V. Manng Pa, 7 Bur. h.T. 10=7 L.B. 
B. 88»23 Ind. Gas. .367. 

PABLBTT, J. 

*Reference3 16 A. 384 ; 9 W.R. 602 ; 25 M, 
548, B. 

(3) S. 9 — Suit for possession together with 
prayer for mesne profitS’-^Powers of Court, 

Where in a suit under S. 9 of the Specifio Re- 
lief Act, plaintiff claims mesne profits in addi- 
tion In bis prayer for possession, the mere |aot 
that the profits cannot be recovered in a suit 
under S. 9 need not in any way affect the 
Couft’s ability to grant restoration to possos- 
sion. It oan reject the one prayer and grant 
the other without immediate or probable in- 
oonsistenoy. Yalamanohilli Purnayya ¥• 
Pamu Ramaswamy, 16 M.L.T. 190. 
OliDFIBIiD, J. 

References M. A48 ; 33 A. 174, I). 

(8-a) 8.9- Whether controls 8. 110, Evidence 
Act-^Scope of the two sections. 

S. 9 of the Specific Relief Act in no way 
controls the operation of 8. 110 of the Evidence 
Act. S. 110 provides that peaceful possession 
shall be prtma facie proof^of title ; while -S. 9, 
Specific Relief Act, has no concern whatever 
with title, but is merely a law foV restoring a 
possession which has been disturbed otherwise 
than in due course of law. The former will 
not avail a possessor against the true owner : 
the latter oan properly be used to eject oven a 
true* owner who has disturbed a peaceful 
possoF^sion ; because, in a summary case, the 
Court will not look at title, bat only consider 
the question whether there ha.s been an unlaw- 
ful (using that word to mean ‘‘ otherwise than 
in due course of law ”) disturbance of possession. 
Sambhasheo v. Mahadeo, 10 N.L.R. 188. 
Stanyon, a j.o. 

Reterences :—7 W.R. 174 ; 8 W.R. 38B (389); 
9 W.R. 71 ; 12 W.R. 472 ; 20 W.R. 458 ; 23 
W.R. 293; 5 O.L.R. 278 ; 7 C 591 ; II C.L.tt. 
133 ; 17 C. 256 ; 26 C. 579 ; 7 I.A. 73 ; 20 l.A, 
99 ; 31 0. 647 ; 6 B. 215 ; 8 B. 371 ; 20 B. 270 ; 
25 B. 287 ; 2 Bom. L.R 628 ; 3 Bom. L.R. 
246 ; 6 Bom. L.R. 225 ; 23 M. 179 ; 26 M. 514 ; 
12 A. 46; 13 A. 5;37;3A.L.J. 775 ; 12 C.P. 
L.R. 59. B. 

(4) 8. ^--Possessory title -Plxintiff in posses- 
sion^ but disfiossessed by defendant who had no 
title — Suit for possession, maintainability of. 

Umrao Singh v. Ramji Das. 11 A.L.J. 1012 = 
36 A. 51 = 22 Ind. Gas. 622. .8ea Final Part, 
1913, Col. 1103, 

(6) 8. 9 — Decree under— Not open to revision 
by Chief Court. See PUNJAB ACT I OPg900 
(Land Alienation), No. 6. 7 P.R. 1914. 

(6) 8. 9 -Suit under S. 9 decided on wrongs 
issue of title — High Court’s power to interfere 
in revision. Sea GlV. PftO. CODE (1903), 
No. m, (1914) M.W.N. 95. 


Specific Reiiaf ^ei^(Contin%ied). 

(7) S. 9 -Possession for lesetthan statutory 
period —Decree iq possessory suit— Symbolical 
possession — Suit for recovery of possession — 
Title of defendant if to be ioveatigated — Limi- 
tation. See POSSESSION, No. 1, 21 Ind. Cas. 
118. 

,,(8) S. 16 -^Contract entered into by managhig * 
member of joint Hindu family — Finding that 
the contract was not binding on the dther mem* 
hers— Right to specific performance* Inturi 
Nagiah y. Ariparala Yenkatarama Saetrului 
14 M.L.T. 199 = 37 M. 38?. See Final Part, 
1913, Col. 1104. 

(9) 8. 16. See SPBOIBTC PER^0RM«^NCB* 
No. 11, 16 M.L.T. 370. 

(10) S. 15. See No. 11, infra* % 

(11) Ss. 17 and lb— Hindu family — Divided 
brother— Agreement to sell— Part performance 
— CourVs power — Execution of sale — deed* 
Goyinda Naicken y. Apathsahaya Iyer,* 
(1912) M.W.N. 87 ^•ll M.L.T. 87 = 22 M.L.J. 
257 = 13 Ind. Cas. 471=37 M. 403. See Final 
Part, 1912, Col. 1012. 

(12) 8. 22— Scope — Laches or delay in suing 
— Whether ground for refusing’speoifio perform- 
ance- See SPECIFIC Performance, No*: 8, 
26,M.L.J. 518. » 

(13) S. 22— Jurisdiction of Court of equity to 

refuse specifio performance of contract not 
invalid or void under the Contract Act.* See 
SPECmC PERFORMANCE, No. /i, 18 C.W.N. 
689. . 

• (14) Ss, 22 and 22 (2)— Scope — Specific per* 
formanco when may not be refused. See 
Specific Peub^ormance, Ncr, 6, 19 C L.J. 
420. 

(15) S. 27 ^b)— Notice ~ Transferee without 
notice of previous transfer or lease — Tenant' s 
right — Occupation of properly by teftant — No 
hufiiiry of tenant made by intending transferee 
— Notice of tenant's rights —Agreement — Specific 
performance. Bacuran) Bag v. Madhab Chan- 
dra Pallay, 40 C. 566 = 19 Ind. Cas. 9 = 18 
C.W.N. 341. See F’inai Part, 1913, Col. 1106. 

(16) 8. 27, ill. (3) — Tenant in possession of 
Imd at the time of purchase by third person 
— Duty of purchaser to make enquirt^ of lessee 
— Notice of lessee's rights. Nandi Reddy 

Fakeer Reddy v*. Trimmakka. 14 M.L.T. 477 
= 22 Ind. Cas. 250. See Final Part, 13^13, Col. 
1106. 

ft 

(17) S. —Rectification of instrziment of 

an unilateral character^- Oral evidence to prove 
how the d^iscri'ption in a mortgage deed was 
related to exiting facts, admissibility of-Evi- 
dcnce Act. Ss.'db and 96. ^adhelLaly. Angne, 
16 0.0. 213 = 21 Ind. See Final Part, 

1913, Ool. 1107. 

(181 S* Minor -^Mortgage by do facte 
guardian— Existence of ^ just debt by deceased 
father —Invalidity of y^irtgage —Restoration of 
benefit receive i by father —Not allowed— 
Muhammidan Daw- C)m pens itio i to defeniant 
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Specific Relief tLQi^(CQfiitnued)^ • 

— When granted. Ohoghatta v. Asa Mai, 30 
P.K. 1913 » 17 Ind.Cas. 371«270P,L.R. 1914. 
Sere Pinal Patt, 1913, Col. 1108. 

(19) S. 42 — Suit for declaraXion - Defendant 
in possession — - Real dispute between the 

• parties a^to nqture of possess'Son — S» 42, 

g?ay. 

* • • 

Under a deed of compromiee the name of the 

widow of an unseparated Hindwwas entered in 
the plrtoe of that of her husband and she was 
put in possessipn of the property that stood in 
his name. On an applioation being made for 
partUion gf one of the villages, the widow also 
applied for partition of the share which stood 
in her name. The plaintiffs objected on the 
* ground that she was not entitled to partition, 
and they were referred to the Civil Court to 
have their rights established. They then sued 
for a declaration that the deceased died while 
living jointly with themselvoa, that the widow 
was not in pfisaession as the heir of the deceased, 
and that she was not ‘entitled to obtain 
partition. * S. 42 of the Specific Belief Act wa.s 
set up in defence. Iltld, that, where the pos- 
session of the defendants was clearly admitted 
and the real dispute between the parties ^as one 
as to the nature of rhe possession of the widow, 
S. 42 of the Specific Relief A^t did not bAr a 
suit for detslaration of title. The plaintiffs not 
being entitled to possession were not bound to 
eue(*for possession. Ram Manoi ath Singh v. 
Dilraji Kunwari, 12 A.L.J. 66 = 36 A. 126 = 
23 Ind. Cas^ 252. 

TUDBALL and RYVES, J.T. 

(20) 8, i2-~vDeclaratory suit — Denial of title 
— Only one cause of action. 

When a plaintiff brings a declaratory suit 
under S- ,^2 of the Specific Relief Act, on tbe 
grounds that the defendant has denied his title, 
there is onlj^one cause of action which accrues 
from the dat^ of knowledge in plaintiff of the 
de/endant’s denial of jiis title (a). 

The f&Mt that, in consequence of such denial, 
a revenue or other authority has subsequently 
done some act in favour of the defendant, can- 
not give a fresh cause of action for a suit 
under f>. 42, Specific Relief Act (6). Tirumala 
Rao y. Jungamma Shettithi, (1914) M.W.N. 
197. 

AYLING and SADASIVA lYER, JJ. 

References'. — (a) 31 A. 9 ; 26 M. 410, F* {b) 
22 M.L.J. 108 ; 10 A.L.J. 413, Diss. 

(21) S, ^2— Assignee from tenant, if may sue 
landlord for recognition of his tenant rights 
and declaration of incidents of tenancy— 

Landlord a^cd tenant. 

•« 

The Court has power to pass a declaratory 
decree in a suit by an.^assigneo of a lease against 
the lessor to have it, declared that the lease is 
a permanent, heritable and transferable one, 
that the rent was fix^d in perpetuity and that 
the lessor was bcund to recognise the plaintiff 
a tenant of the leasehold. 


Specific Relief ^ct—(Confinue^). 

The law laid down in earlier rulings to tbe 
contrary has been modified by 8. 42 of the 
Specific Relief Act. Monmohs^n Ghose Y. 
Equitable Coal Company, Limited, 18C.W.N. 
596 = 24 Ind. Cas. 144. 

NEWIJOULD and RAI, JJ. 

(22) S. i^—Suii for declaration of rights^ 
Waste land — Plaintiff out of possession. 

Where the plaintiffs are admittedly out of 
possession of certain waste lapd and it ap- 
peiSrs that the defendants are keeping them 
out of it, the plaintiffs can and ought to sue 
for recovery of possession of that land, and a 
suit for mere declaration of their rights is 
barred by B. 42 of tbe Specific Relief Act. 
Ishwar Singh y. Narain Datt, 12 A.L.J. 408 
36 A. 312 = 23 Ind. Cas. 555. 

Rapiq and Piggott, j.t. 

Reference 8 M. 361, R, 

(23) S. -Cause of action-- Denial of title, 
enough — Acts done in conseguence of such 
denial not different cause of action. 

When a plaintiff brings a declaratory suit 
on the ground that the defendant has denied 
his title, there is only one cause of action which 
accrues from the date of knowledge in plaintiff 
of the defendant’s denial of his title. The fact 
that, in consequence of such denial, a Revenue 
or other authority has subsequently done some 
act iu favour of the defendant and that the 
defendant has thereby become still more inter- 
ested in denying the plaintiff’s title, dges not 
give a fresh cause of action for a suit under 
S. 42 of tbe Specific Relief Act. Thiruroala 
Rao y. Kadekar Durgi Shettithi, 22 Ind. Cas. 
883. 

AYLING and BADASIVA IYER, JJ. 

References: — 1 Ind. Cas. 557 = 31 A. 9 = 5 A. 
L.J. 637 = A.W.N. (1908) 252 = 4 M.L.T. 444; 
26 M. 410, F.; 13 Ind. Cas. 96 = 22 M.L.J. 108 
= (1911) M.W.N. 531 = 10 M.L.T. 504 = 36 M. 
383 ; 17 Ind. Gas. 675=10 A.L.J. 413, Diss. 

(24) S. 42 — Possession short of the statutory 
period lohether sufficient for declaratory suit 
— Government's rights to levy penal assess* 
ment — Levy of penal assessment when 
amounts to unlawful interference with 
plaintiff's possession. 

If tbe plaintiff has been in nossession even 
though for less than 12 years, ^e would, under 
B. 42, Specific Relief Act, be entitled to a decla- 
ration that he is in lawful possession as against 
a wrong doer who sought to interfere with his 
possession (a). 

• * 

The levying of penal assessment on the land, 
if'^t was not justified, would amount td unlaw- 
ful interference with the plaintiff’s possession, 

If the land is not shown to be communal 
land, the Secretary of Stal*e would have no right 
to collf^t penal assessment from a perBon iu 
possession thereof, simply on the grouni that 
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he is nof the legsil owner of the land, but some- 
body else. B. Ayyaparaju v. The Secretary 
of State, 37 M. 298. 

, Miller and Abdub Rahim, jj. 

References fa) 20 0. 834 (P.C.), F,\ 26 B. 
287, D.; 2 M.H.C.R. 171, B. 

(25) 8, 42— Discretion— Suit for declaration 
— Suit by remote reversioner against Hindu 
widow — Declaration that deed of sale by 
widow voxd against plaintiff — Widow* s 
dAughtevk immediate reversioner ^ living— 
Suit, whether maintainable-— Where pldin- 
tiff old man o/50, daughter aged 18t whether 
iuit should be decreed* 

A decree under S. 42 of the Specific Belief 
Act is only discretionary and the exercise of 
discretion must depend upon the peculiar cir- 
cumstances of each case. 

A suit by a reifiote reversioner, for a declara- 
tion that a deed of sa]^ executed by a Hindu 
widow is without any legal necessity and, 
therefore, void and ineffectual as against the 
plaintiff, is maintainable even during the life- 
time of the immediate reversioner, the widow’s 
daughter (a). 

But where the plaintiff js an old man of 50 
and the widow’s daughter, that is, the imme- 
diate reversioner, is aged 18 or 19 years and 
there is no chance of the plaintiff’s getting the 
property, the Court would be exercising a wise 
discretion if it dismissed the suit refusing to 
grant the declaration prayed for. Baldeo 
Ottbe V- Shamdhur Pande, 23 Ind. Cas. 809. 

COXE and ChaTTERJEE, jj. 

Eeferences:-{a) 32 C. 62 = 9C.W.N. 25, F. 

(26) S. Creating evidence oj title whether 
affords cause of action for suit jor declara- 
tion — Discretion of Court— Scope and ear- 
lier history of S, 42, Specific Belief Act— 
0. II, r, 2, Civ. Pro. Cede (1908), 

Plaintiffs claimed the suit property and were 
in possessiori of it as reversioners of N. The 
defendants 1 and 2 also claimed it as rever- 
sioners, but under a different title derived from 
V. In a suit of 1910 Ist defendant obtained a 
decree against the 2nd defendant for a decla- 
ration of his title as V.’s reversioner. In a suit 
of 1911 the present plaintiffs obtained a decree 
against the present defendants declaring their 
right as reversioners of N, to certain properties 
other than thpae now in suit. The suit of 1910 
was pending when the suit of 1911 was filed, but 
was decided before it. The plaintiff’s present 
suit was for a declaration that the decree in the 
suit of 1910 was collusive and had no effect so 
far as they and the suit properties in their 
hands were donoerned. 

It^was contended that the properties loow 
sued for were in the defendants’ possession when 
the suit of 1911 was filed and came into plaint- 
iffs* possession only subsequently, that plaintifif 
should have asked for the present relief in the 
suit of 1911 and that therefore their present suit 
was barred under 0, II, r, 2, Civ. Pro. Code. 


Specific Act— (Continued)* 

• • * 

Held that the suit was not barred under 0. II, 

r. 2, Civ, Pro. Cbde. Their present cause of 
action, the alleged cloud on thein title created 
by the decree the suit of 1910, is a distinct 
grievance which, moreover, arose after the suit 
of 1911 was filed and therefore cpuld not hare 
been pleaded ^n it. 

HeM also that the suit for declaration would, 

lie under 8. 42, Specific Relief Act (a). 

€ 

The history of the legislation which resulted*^ 
in the enactment of S. 42, SVeoifio Relief Act, 
referred to (6). 

t 

Per Seshaginri Aiyar^ ,1.— Theobjort of S. 42, 
Specific Relief Act, is really to perpetuate and 
strengthen testimony regarding the title of thq 
plaintiff so that adverse attacks upon it may not 
weaken it. The policy of the legislature is not 
only to secure to a wronged party possession of 
the property taken away from him, but also to « 
see that he is allowed to enjoy that property 
peacefully, In other^ words, if cloud is cast 
upon his title or legal character, be is entitled 
to seek the aid of the Court to dispel that cloud. 

Wherever evidence is being created which 
migbt^jltimately result in dbturbing the t^tlc 
of the plaintiff, he will have a cause of action 
to sue under S. 4t (c). Oandia PeddaNaganna 
V. Sivanappa, 16 M.L.T.310-27 M.L.J- 520. 
OLDFIELD and SESHAGIRI lYER, JJ. 

References (a) 31 I. A. 67; 2 LA. 83 ; 2 
I. A. 169; 29 M. 48; 12 C.L.J. 936;*89 0. 704; 13 
B. 34; 28 M. 560; (1800) 6 Vesay 286; (1802) 
7,Ve8Gy Jr. 3, R. ib\ 8 C. 761; 1 A 688; 11 B. 
L.R. 171, B. (c) 12 M. 134 ; 17 C. 933, B. 

(27) S* 42 — Scope— Legal character,* mean- 
ing of— Suit to declare that plaintiff is entit- 
led to coiftinue payrnent of subscriptions to 
the Kuri conducted by defendant— Mam- 

tainabiliiy. * 

« 

Defendant was the proprietor of a Kuri and 
plaintifi was the assignee of*' a ticket iroiii 
another person who bdd entered into contract 
with the defendant for payment of sufiscriptions 
to tho Kun. Defendant refused to receive the 
subscription sent by the pbiintiff for one of the 
drawings. This suit was to compel the defend- 
ant to receive the amount due by tb& plaintiff 
for that drawing, after dtclaring that plaintiff 
has right to pay f.ubscription for the said Kuri. 

Held that, though S. 42. Specific Refief Act, 
is not intended to be exhaustive m regards the 
circumstances under which ihe declaratory 
suits can be maiutainedt'it did not contemplate 
a suit like the present. 

A man’s ‘Cegal obaraoter ’ is the same thing 
as a man’s status. « 

r 

A man’s status or 'legal character’ is consti- 
tuted by the attributes, which the law at 'aches 
to him in his individual and personal capacity, 
the distinctive mark or dress, as it were, with 
which the law olothdii him a part from the 
attributes wh^oh may be s.iid to belong to 
normal humanity in general. 
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Specific Relief Kot— (Continued). \ 

* • * 

A deolaration that a valid personal oontraot 

still subsists betv^een the plaihkiff and the de- 
fendant is hot a right to declare a title to a 
legal character or a title to a right to property. 
Ramakriahna Patter v. Narayana Patter, 27 
634 = (J9U) M.W.N. 912.^ 

9ADASIVA AIyIr and AYLING, JJ. * 

. ^Referenles 9 M. 65; 22 M. 270, E. * 

(28) 8. 42. Soo ACT II OF» 1901 (AGRA 
""Tenancy), No. 9,^23 Ind. Gas. 705. 

(29) S. 42. Sea CiV. PRO. CODE (1908), 
No. 109, 7 L.B.R. 260. 

(80) S. 42— General policy of. See DECLA- 
RATORY SUIT, No. 6, 17 0.0. 354. 

f 

(30-a) 8. 42- Government grant free of pay- 
ment of land revenue— Sale of land in execution 
of mortgage-decree — Government refusing sale 
• — Suit against Government, the judgment- 
debtor and » the eubsegfuent transferee — 
Maintainability — Discretion in granting decla- 
rations — pearing of case on merits. See 
Grant, No. 8 a, 17 O.G. 369. 

(31) S. 42 — Estate in defendants’ possession 
— Plaintiff not entitled to eject — Declaratory 
suit v^ithout consequential gplief — Maintaina- 
bility. See Hindu Law (Widow), Nd. 20 
G.DJ. 23. 

(3fi) S. 42, ill. ({*) — Declaration to establish 
heirship whq^her may be made before succes 
sion opens out — Reversioner if entitled to decla- 
ration that certain deed is invalid. See DEC- 
LARATORY SUIT, No. 3, 22 Ind. Gas, 928. * 

(33) S. 42, proviso — Whole properly in posses- 
sion of neither plaintiff nor defendant, but in 
possession of tenants paying rent the parties — 
Declaratory suit without consequential 7'tlief — 
MaintaincSbility — S, 117, Puy>jab Act XVII of 
1887 (Land ^JRevenve) , Mussammat Lachroi 
Bai y. MusBammat Hondi Bai, lOO P R. 1913 
= 7*P.L.R. 1914 = 14 P.W.R. 19l4=2i Ind. 

Gas. 719 . See Final Ptart, 1913, Col. 1109. 

• 

(34) S. Application for mandamus whai 
must contain--Ss. 33, 52, 413— Marjrjs 
Municipal Act, 1904— O6;eci5ioa to inclu- 
sion^ of applicant's name in list of candi- 
dates for Municipal Eleclion-^Bejection by 
President of fhe Corporation — Objection 
upheld by the Presidency Magistrate on 
revision, but applicant's name not directed 
to be refioved — Application tor continuance 
of name on the Zisf— Mandamus — Afapis- 
trate consideringt irrelevant matters — 
Remedy. 

In this oas^ the applicant wa^nominated as 
a candidate for M^snioipal Election and his 
name was published in the list of candidates. 
Objection was made to the inclusion of his name 
in the list and was rejected by the President 
of the Gorporation UD^er theruies framed under 
S. 413 of the Madras Municipal Act. On 
revision, the Presidenoj^ MagistratoaPowed the 
objection and decided that tlje applicant was 
not qualided for election as a Commissioner, 


Specific Relief^Act— (Con^inttgd). ^ * 

under 8. 33 of the Municipal Act. Hi did not, 
however, direct the applicant's name to be 
struck off the list. The applicant therefore 
prayed, under S. 46, Specific Relief Act, for 
an order that his name do continue to rem&in 
in the list, notwithstanding the order of the 
Magistrate. The application did not specify 
the person or the Court who should bo ordered 
to act or forbear. Held, an application for 
mar, damns under S. 45, Specific Relief Act, 
should point out clearly the specific act or for- 
bearance and the individual against whom it 
isRireoted, and as this application is defective, 
it must be dismissed. On the contention that 
the Magistrate considered certain matters 
irrelevant to the enquiry before him, heldt that 
assuming it was so, it cannot be said that he 
has acted outside bis office, and his order must 
bo sought to be reviewed under the Grim. Pro. 
Code (S. 45 (d). Specific Relief Act). In the 
matter of Vijiaraghavalu 'Filial, 26 M.L.J. 
310 = 24 Ind. Gas. 134. » 

Bakewell, J. 

(36) S. 45 — Afandawws-Omission of qualified 
candidate’s name from election roll — Mistake 
of returning officer — Jurisdioiion of High 
Court 10 interfere. See ACT VI OP 1914 
(Bengal MEDltSAL), No. 1, 19 C.W.N. 129. 

(36) S. 45 — Requisites for granting relief 
under — Right must not be open to doubt and 
must be personal right — University lecture- 
ships, nature of. See MANDAMUS, No. I, 18 
C.W.N. 430. 

(37) S. b^--Permanent injunction — Implied 
nf(j alive covenant — Charter of ship for 
twelve consecutive voyages - haying and 
canceling dates 7iot fdled in in eleven 
charter parties — Contracts complete- Statu^ 
tory mortgage of ship— Subsequent mortgage 
— Mortgagee obtaining decree fersale -^Sale 
of ship — Mortgagee and purchaser having 
notice of and bound by char Ur parties. 

The plaintifis enterei into a contract with 
3rd defenflant on the 22nd November 1911 to 
charter his steamer the Oymeric for twelve 
consecutive voyages from Calcutta to Bombay 
for biinging coal. The twelve charter-parties for 
twelve consecutive voyages were signed by the 
parties on the 15th Daeembsr, 1911. The first 
charter party was a completed document ; but 
the cancelling dates for the eleven following 
voyages were left blank and were to be filled in 
after the completion of each In the 

meanwhile, on the 6th December 1911, the 3rd 
defendant executed a statutory mortgage of tbe 
ship with A.M.jJeevanji & Co. Tbe vessel ac- 
complished the first four voyages under the 
charter. In July 1912, before the fourth voyage 
had been performed, A M. Jeevaftji & Co. sued 
defendant 3 to recover Rs. 2,06,481 odd by sale 
of the ship and for interim possession of the same. 
Oa the 11th October 1912, a consent decree 
wns passed in the suit for Rs. 2,11,001 giving 
lih'^rty to the mortgagees to sell tbe steamer 
when and as they should think fit in satisfac- 
tion of the decree. On the 25th Ootobeci 
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notice (A the shrip's liability to perform the 
eight remaining charter^panins was given to 
the mortgagees and the in leading purchaser 
(defendant 4). On the 28tb October the 
m6rtgaga of A. M. Jeevanji & Co., and the 
consent decree were transferred to defendant 4 
for Rs. 2,15,(X)0. On the same day, an agree- 
ment wag made between defendant 4 and 
defendants 1 and 2, witnessing that, if defend- 
ant 4 succeeded in obtaining transfer of the 
mortgage and the consent-decree, he would 
sell and defendants 1 and 2 would buy the 
Oyvtetic at a price exceeding by Rs. 5,000, the 
consideration paid by defendant 4. On the 
samevday, defendant 4 wrote to the master of 
the vessel to hand over possession of the vessel 
to defendants 1 and 2 they having purchased 
the same from him. The vessel was thereafter 
despatched from Bombay to Calcutta where 
she loaded a cargo of coal for another firm of 
ooal-sbippers; she'was next fixed by defendants 
1 and 2 for Decemijer-January loading to 
Genoa, on the 3rd January, 1913. The plaint- 
iSs Bled this suit claiming an injunction 
against the defendants restraining them until 
the completion of the eight remaining voy ages 
from dealing with the vessel in any manner 
inconsistent with the eight remaining charter- 
parties. The trial Court lX3ld that each 011,0 of 
the twelve charter-parties was a complete and 
valid agreement, that neither defendant 3 nor 
the mortgagees nor the purchaser could be 
restrained by injunction ; but that tho plaint- 
iffs were entitled to claim damages for breach 
of contract from defendant 3 alone. Tho 
plaintiffs having appealed 

BM, ( 1 ) that the agreement for chartering 
was complete on the 22nd November 1911, 
when the defendant 3 accepted tbe proposed 
charter of tho steamer fer twelve voyages with 
coal from Calcutta to Bombay ; and that it was 
not affected by non-entry of laying and cancel- 
ling dates in the eleven charter-parties, 

(2) That defendants land 2 were mortgagees 
of tbe vessel in view of the fact that the whole 
transaction of transfers of the mortgage and 
decree to defendant 4 and by him to defendants 
1 and 2 was initiated by defendant 3 to get the 
vessel out of the hands cf A.M. Jeevanji & Go. 

(3) That putting tbe rights of defendants 
land 2 as mortgagefsat their highest, they 
could only interfere with the contracts for the 
employment of the ship if they prejudiced the 
security. f, 

(4) That defendants 1 and 2 would be res- 
trained from interfering with the performance 
of the charter-parties, inasmcicb as tbe mort- 
gage was subsequent to the charter-parties and 
as both A.M^ Jeevanji & Co. and defendants 1 
and 2 took with full notice of tbe plaintiffs’ 

rights. • 

(5) That an injunction should also issue 
against defendant 3, who must be treated fon 
the purpose of thef case as still tho owner. 

(6) That it was competent to tb% Court to 
grant the injunction in tbe form prayed for, 


Specific ReiAf ket— -(Concluded). 

since an agreement for the lettfing of a ship to 
a certain charter ^implied that she should not, 
during the currency of the charter-party, pro- 
vided tbe charterer was ready to supply the 
cargo, be employed for any person or purpose. 
Andrew Yule & Co. v. Ardeshir Boma^i 
Dpbash, 16 Bom. L.R. 178r=24'Xnd. Gas. 768. 
SfJOTT, 0 j., and Batchelor, j. * 

• * 

(38) S. 56, ill. (i)-“Suit for injunction if lies 
against trespasser in possession. Bee lNJUNC-\ 
TlON, No. 1, 18 C.W.N. 645,, 

Stamp. 

(1) Pro-note for balance due on#.ooottntB — 
Pro-note— Invalidity for want of stamp — Suit 
on original cause of action — When lies. See 
ACCOUNTS, No. 3, 15 M.L.T. 243, 

(2) Hundis renewed from time to time— Last 

renewal of hundia on iusufficiontly stamped 
paper— Secondary evidence. Sec EVIDENCE* 
ACT, No. 48, 12 A.L,J. 361. , 

(3) Pro-note on unstamped paper — Whether 
admissible — Whether there is any independent 
cause of action. See PROMISSORY NOTE, 
No. 6, 7 Bur. L.T. 95. 

Stamp Act. 

(1) Ss. 2, Meaning of executed' --- Unsign- 

ed instruments — Stamp duty -"Kvidentiary value. 
In re the Application of Chet Po, 7 L.B.R. 77 
= 22 Ind. Gas. 75 = 7 Bur. L.T. 48, See IPinal 
Part, 1913, Col. 1114. ^ 

(2) 8. 2 {\A),Art. 5 — Entries inaregister — 
Sitm payable for letting out certain machines’-- 
Thumb mark by parties — Memorandum of 
agreement — Instrument. Mutsacldi Lai y. Har- 
kesb, 11 A.L J. 906 = 21 Ind. Gas. 601=36 A. 

11 (F.B.). Bee Final Part, 1913, Col. 1115. 

(3) S. ‘I (16) and Art. 45(c), Sch, I— Finaf 

order ^ meaning of. • 

The words “ final order” in ^ 2, cl, 16 and 
Art. 46 (c) of Sch. I of the Stamp Act, refer to 
the final order of the lowest Court of original 
jurisdiction empowered to give an order for 
effecting a partition at tbe time it is passed. 
Stamp Reference by the Board of Revenue, 

12 A.L.J, 113 = 36 A. 137 = 23 Ind, Cas. 93 

(P.B.). 

Knox, Tudball an^l Piggott, jj. 

(4) S. 2 (17), *^Afi. iO— Construction of docu- 
ment^' Specific property'— Machinery-*-' Stock 
in trade,' etc.— Declaration of IruU— Document 
whether a mortgage-— Formal declaration of 
trust not to be treated as* letter of hypothecation 
— Stamp duty. Board of Revenue v. Orr, 14 
M.L.T. 499 = 25 M.LJ. 613 = 21 Ind. Gas, 876 
(P.B.). See Final Part, ^913, Cfol. 1116. 

(5) S. 3. See No. 1, Supra. 

(6) 8. 13, r. 1 of tfie Buies framed under 
S. I Promissory fjpte— Instrument wholly 
written on one impressed sheet — Another 
sheet added to maHe up deficiency in value 
— Not duly stamped— Inadmissibility in 
evidence. 



1053 


DIGEST OF OASES. 


1054 


Stamp kct--{Concluded). • 

Where two impressed sheets Itave been used 
bo make up the amount of ^uty ohargeable in 
respect of a. promissory note, but the whole of 
the instrument has been written on only one of 
the sheets, JETeZd, that the instrument was not 
duly stamped, because it offended against the 
provisions of S. 13 of the Stamp Act and of r. 7 
of t|je Rules framed under S. 76, and thal it 
the»efore not admissible in evMenoe. 
Blessra. Mohan Lai Kunialal y. Keaarimnl 
Ghordiya, 16 M.L.T. ‘203 = 23 Ind. Gas. 110. 

Wallis, j. • 

« 

(7) 8. 36 —Unstamped acknowledgment re- 
aeived in evidence if can be rejected — Acknow- 
ledgment whether requires to be stamped. See 
ACKNOWLEDGMENT, No. 1, 19 O.L.J. 87. 

(8) Art. 5. See No. 2, supra, 

(9) Art. 22. See REGISTRATION ACT, 1877, 
No. 7, 16 Bom. L.R. 236. 

(10) Art. 40. See No. 4, supra. 

(11) Art. ?6 (c). See No. 3, supra, 

Statutes 9A and 25 Vic., Gh. 104, 

See Charter Act. 

See High Courts Act. 

Statutes 41 and 43 Vic., c. 58. 

See ARMY ACT, • 

Stay of Execution. 

(1) Appellate Court’s order refusing to stay 
ixecution ponding the appeal— Whether appeal 
ies against Jbhe, order— Applicability of S. 47, 
Uiv. Pro. Code. See ClV. PRO. CODE (1908), 
No. 441, 27 M.L.J. 171, 

(2) Refusal.to stay execution whether an in- 
ierlooutory order. Sec EXECUTION OP DECREE, 
No. 17, 20 O.L.J. 512. 

« 

Stay of Eroceedioga. 

(1) Stay by injunction — Injunction order sot 
laide — Time whether excluded— S, 15, Limita- 
iioh Act. SSe ACT I OF 1908 (MADRAS 
Estates Land), No.*61, 27 M.L.J, 734. 

(2) Suit instituted in the original side of the 
High Court — Application to stay the suit when 
entortainable — Abuse of process of Court — 
Inherent powers of Court. See GiV. l*RO. 
CODE (1908), No. 55, 27 M.L.J. 645. 

(3) Pending sait*-Private reference to arbi- 
tration —Stay of suit — Legality. See GiV. PRO. 
CODE*(1908), No. 477, 16 Bom. L.R. 653. 

Step-in-aief of Execution. 

(1) Accompanying serving peon to identify 
judgment-debtor — Whether a. Sea EXECU- 
TION OP Decree, No. 8 , 20 O.L.J. 15. 

(2) Application by decree- hoffier for continu- 
ance of sale to seteurq more bidders— Whether a 
step-in-aid of execution. Art. 182, Limitation 
Act (1908)— Construction. See EXECUTION 
OP Decree, No. 9. /6 M.L.T. 103. 

(3) Application for substituted service 
whether a. 803 LIMITATION ACT (1908), 
No. 157, 12 A.L.J. 785. 


Step-in-aid of jBxecution— (CoficZucfsd). 

(4) Judgment-debtor declared insiplvdtt — 
Appeal by decree-holder against adjudication 
order— Appeal amounts to. See LIMITATION 
Act (1908), No. 169, 16 Bom. L,R. 612. 

Stoppage in Transit. * 

Telegram by vendor * not to deliver ’ or to 
* deliver to a third man ’ — Effect — No particular 
form necessary, See CONTRACT ACT, No, 84, 

8 8.L.R. 65. 

Subscriptions. 

1 (1) Negligence— Liability for—SuhsAiptiofi 
for re-constructing a mosgue— Collection 
by the treasurer of the Committee -r Or a- 
tuitous act — Treasurer not agent of the 
Committee— Promise of subscription by the 
treasurer— Gratuitous promise, 

A subscription is a gratuitous act of the 
intending donor and cannot^ be recovered from 
him or his heirs. 

A movement having been set on foot for re- 
constructing a mosque, A and J subscribed 
Rs. 500 each. A was appointed treasurer of 
the Committee for collecting subscriptions. J 
gave a cheque for his promised subscription of 
Rs. 500, but owing, first, to some defect in 
endorsement and, l£i>ter on, to its having become 
out of date, it was never cashed. The mosque 
was also naver re constructed. A having died, 
his heirs were sued by the members of the 
Committee for the amount of unpaid subsorip- 
tion. Held, that neither A nor his heirs were 
liable for payment of the money. 

Held, further that acceptance of the oflioe of 
a treasurer for subscriptions collected is a pure- 
ly gratuitous act and the treasurer is not the 
agent of the Committee, and is not liable for 
gross negligence in not cashing the cheque 
given by one of the donors. Neither the trea- 
surer nor his heirs wore liable to tbe Committee 
for the unrealized amount of the cheque. Abdul 
Aziz V. Masum Ali, 12 A.L J. 351 = 36 A. 268 
= 23 Ind. Cas. 600. 

Richards, c.j., and Banbrjee, j. 

Sub-Settlement Act (Oudh). 

See OCDH ACT XXVI OP 1866. 

Substitution. 

(1) Substitution— Suit instituted against dead 
man — Substitution of heirs of defendant — 
Jurisdiction of Court, c% 

The provisions as to the substitution of tbe 
heirs of a deceased defendant as parties to the 
suit in his place apply only to oases where the 
original defendant was alive at the date cf the 
institution of the suit. Maharajadhiraja < 
Sir fiejoy Chand Mahatab Bahadur v. 
Aiiiulya Charan Hitra, 24 Ind. Cas. 1I2. 

FLETCHER and RICHARDSON, JJ. 

References'.— VI W.R. (A.O J.) 

233; 31 M 86=17 M L.J. 651 = 3 M.L.T. 12, 

F. t 
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, Succession. 

Ri)ile ot suooession cannot bo changed by 
colourable or fiotilious endowment. See Hindu 
Law (Religious Endowments), No. i, 24 
Ind. Gas. 72.« 

Siiccession Act. 

See Act X OF 1865. 

Soocession Certificate. 

(1) Succession certificate — Nature of enquiry. 

Ordinarily,, in awarding succession certifi- 
cate, some enquiry must be held, even in cases 
in which many facts are admitted by bqth 
sides. 

Wl^re the widow denied that the debts 
belonged to her husband and his brothers 
jointly, and set up a will in her favour, held 
an enquiry ought to have been held by the 
District Court as to whether the will set up 
was genuine and whether the amount belonged 
to the deceased* as his separate property. 
Saraswathi Ammal v. R. Subbier, (1914) 
M.W.N. 24s(1914) M.V.N. 26 *>21 Ind. Gas. 
867. 

Sadasiva Iyer and Spencer, jj, 

(2) Succession certificate “^Application for — 
Question whether debts belong to the de- 
ceased— Not to be decided on such appli- 
cation. 

The question whether certain do^t^^ bclot)ged 
to the deceased is not a matter winch can be 
decided on an application for the grants of a 
succession certificate. Srinivasachariar v. 
Oopalan by his father and guardian Rama- 
swarol Aiyangar, 26 M.LJ. 365 = (1914) M. 
W.N. 323 = 28 Ind. Cas. 424. 

SaNKARAN NAIR and AYLING, JJ 

References'.— "IS B. 119, V . ; 25 0, 320, Diss. 

(3) Succession certificate — Son suing on pro- 
note in father's name under Hindu Law — 
Necessary. 

The sen of a joint Hindu family cannot 
maintain a suit on a promissory note in the 
name of his adoptive father without a succession 
certificate. P. Perayya v. Ahmed Abdul Ra- 
himan Sait, (1914) M.W.N. 671. 

WALLIS, J. 

(4) Suit adjourned to produce certificate— 
Default— Suit not to be dismissed but to bo 
decided on merits. See ClV. PRO. CODE 
(1908), No. 298, 24 Ind. Cas. 353. 

(5) Suit disinissed for want of — Maintaina- 
bility of second suit. See COMPROMISE, No. 4, 
12 A.L.J. 672. 

SuooeBiion Certificate Act. « 

See Act VII OF 1889. 

* Suit. ' ^ 

(1) ^hat the term * suit ’ includes. See AOT 
VIII OF 1886 (Bengal Tenancy), No. 74, 19 
C.L.J. 310. 

(2) Mairitaiuabilityof— Devolution of interest 
pendente 2ife--Suit if can be continued by 


Suit -(OoncMed). 

original plaintifi — Court when may take ndtioe 
of events which h|ive happened since the insti- 
tution of the suit. See CiV. PRO. CODE (1908), 
No. 379, 20 C L J. 107. 

(3) See RIGHT OF SUIT. 

Suits Yaluation Act, 

^ee ACT VII OF 1837. ' 

Summary Settlement Act. 

See BOM. ACT II OF 1863. 

SummoDB. * 

(1) Suit against firm— Names of partners 
not disclosed in plaint— Application for service* 
of summons on certain person as paftner — Re- 
presentation made fl.t the time of service — 
Effect— Refusal to accept— Service on outer 
door of firm office -No written notice as to 
capacity in which summons was served— Duty 
of person served. See OlV. PRO. CODE (1908), 
No. 81, 19 C.L.J. 581. 

(2) Summons for ^nal disposal— Mortgage 
suit — Practice — Procedure. See CiV. PRO. 
CODE (1908). No. 253, 16 Bom. L.Ri 39. 

(3) Defendant moving from place to place — 
Duty of plaintiff to take out fresh summons to 
which jjlace. See CiV. PRO. CODE (1908), No. 

254, (1914) M.W.N. 314. 

• < 

(4) Defendant temporarily absent — Absence 
for indi Unite period— Service by affixture — 
Validity -High Court when will interfere with 
order deelnring service sufficient.^ See GiV. 

PRO. CODE (1908), No. 257, 15 M.L.T. 217. 

- /'■ 

J6) Service of summons through registered 
post— Refusal by defendant— Effect— Defend- 
ant disputing delivery or tender, of delivery— 
Onus. See HIGH COURT RULES (BOMBAY), 
No. 1, 26 Bom. L.R. 204. 

(6) Enquiry by Registrar of the presidency 
SraiU Cause Court as to proper service 5f sum- 
moos — If judicial prooeedings— •Sanction to 
prosfcoute for false personation^ in service *of 
summons. See SANCTION TO PROSEOuiE, 
No. 7, 18 C,W.N. 1323. *' 

Surety. 

(1) Sureties for appearance of judgment-debtor 
on the day the time for appeal e^rpires — 
Surety's bond not in accordance with Court's 
order— Construction— Court's intention in 
aHking for sureties — Responsibility of sure- 
ties — Its extent. ^ 

D was summarily arrested unfier 0. XX, 
r. 2 (1). Upon his praying for release on 
furnishing the seourity of three sureties for the 
payment of the decretal amount and costs, the 
.Judge ordered is release on his sureties fur- 
nishing security for his appearance on the 1st 
August 1909, the date v^en* the period for 
appeal against the decree expired, failing which 
the sureties would be beUI liable for the decre- 
tal amount and the judgqfient-debtor would be 
re- arrei>. ted and committed to jail. An appeal 
was duly preferred on tlie 27th July 1909 and 
dismissed on thq 14th October 1909. 
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Suyet y — (Con(inw« i) . 

The bond wfiich the sureties aotually signed 
was for the due p 0 rformance*of saoh dcorea as 
might ultifnately be binding on the judgment- 
debtor and was to be operative upon the judg- 
ment-debtor’s failure to satisfy it. It said 

g othing abouji his appealing or about producing 
im before the Court on the 1st ^August 19QD. 

■% 

, m Held ^hat it was clearly not in accordance 
with the order of the Court. 

* ♦ 

Held that what the Court ordered and the 

appellant agreed* to was that the judgment- 
debtor’s appearance on the Ist August 1909 
" shouyid discharge the sureties and that it was 
then thcUourt’s duty to ro-arreat the judgment- 
debtor and commit him to prison. 

* 

The next question was whether the surety 
had fulfilled his obligation. 

The proceedings showed that the judgment- 
debtor appeared before the Court between the 
10th August 1^09 and tlft 5th April 1911 {both 
inclusive). 

Held that not only did the judgment-debtor 
duly appear but that he appeared in Court on 
numerous occasions both before and s^ter his 
appeal was dismissed, extending over a period 
of 2 J years and that therefve the purpoi^e for 
which the appellant had been ordered to 
furnish security had been fulfilled and that the 
appellant had been discharged from liability, 
Ghandi Charan Sen v. Ram Goomar Chakra- 
varti, 7 Ba^. L.T. 6 — 23 Ind. Gas. 249. 
Parli^tt,’ J. 

« 

(2) Surety— ‘Cause of action-^Embezzlement 
by an employ fie — Surety binding himself in case 
embezzlement proved — Causes of action against 
surety and principal debtor different — Contract 
Act, S. 130. Clarence Kirkpatrick v. Chet 
Ram, C1*A.L.J. 689 = 21 Ind. Cas. 437. See 
Final Part, 4913, Col. 1121, 

t3) Surety ^nd for judgment-debtor's ajopear- 
anze in Court— Deaik of the judgment-debtor 
before time of appear ayice— Liability of surety, 

Nabin Chandra Hazari y. Mritunjoy Barrik, 
17 C.W.N. 1241 = 19 Ind. Gas, 981 = 41 C. 50. 
See Pinal Part, 1913, Col. 1121. 

(4) I?ntry of person’s name as surety in cre- 
ditor’s and brokeois book — Denial by — Effect. 
See ACT IX OF 1887 (PR0\T:4. 8. 0. COURTS), 
No. 70 P.W.R. 1914. 

(5) Sure^ for an administrator of estate if 
may be discharged or substituted. See AD- 
MINISTRATION, No. *L, 18 C.W.N, 320. 

(6) Hindu law — Suretyship debt—Decree 
against father— Partition bet>^een father and 
son — Exooutiom against property in the hands 
of son — Liability of kon to pay it — Restituiion 
of money paid to a surety. See Civ. PRO. 
CODE (1882), No. 23, *27 M.L J. 112. 

(7) Surety for costs of Privy Council appeal 
— Decree for costs if Inay be executed against 
properties charged by surety ^ See CiV. Pro. 
CODE (1882), No. 64, 19 C.W.N. 178, 

67 


Surety— (CowftwM) . 

(8) Arre.st of judgment-delAor— Sui^ty bond 
— Application to be declared insolvent and 
appearance when called upon — Two conditions 
— Breach of one of them — Effect— Surety not 
discharged. See OlV. PRO. CODE (lOlJS), 
No. 99, 15 M.L.T. 224. 

(9) Execution of Small Cause Court decree— 
Order directing arrest of surety if applicable. 
See ClV. PRO, CODE (1908), No. 68, 20 C.LJ. 
129. 

(10) Order refusing to enforce security bond 

aifainst the surety — Appeal — Suretj/* when 
deemed to be discharged. See CiV. PRO, CODE 
(1908), No. 208, (1914) M.W.N. 714. , 

(11) Liability of. See CIV. PRO. CODE 
(1908), No. 288, 246 P.L.R. 1914. 

(12) Ex parte decree against debtor and his 
surety— Surety alone applying for sotting aside 
of decree — Decree set aside against both. See 
ClV. Pro. CODE (1908), No* 289, 24 Ind. Cas. 
116. > 

(13) Effect of “mere recommendation” — Per- 
son recommending whether liable as a surety. 
See Contract Act, No. 2, 16 M.L.T. 194. 

(14) Suit against principal and surety — Non- 
service of summons on principal — Striking out 
bis name — Surety ’» liability whether affected. 
See CONTRACT ACT, No. 89, 16 Bom. L.R. 
696. 

(15) Partnership agreement — Extent of 
liability of surety. Sjo CONTRACT ACT, No, 
104, 101 P.R. 1914. 

(16) Extent of surety’s liability. See EXECU- 
TION OF Decree, No. 3, 21 Ind. Gas. 612. 

(17) Surety of a Receiver — Rights and liabili- 
ties of surety. See RECEIVER, No. 6, 20 C.L. 
J. 123. 

(18) See Principal and Surety. 

Survey. 

Dispute of owners of neighouring mabals as 
to boundary — Determination by survey autho- 
rities— Value of decisions as evidence though 
not as estoppel. See ACT XT OF 1859 (RE- 
VENUE Sale Law), No. l, 18 C.W.N. 1281. 

Surveys and Boundaries Act (Madras). 

See MAD. ACT XXVHI OP 1860. 

Takia. 

Takia — Takia Kashmirian Khisht Faro- 
shan — To declare that Takia is the joint 
property of the parties— To^render account 
of tin income — Suit by persons not in actual 
possession — Presumption of their possession 
— Extinction of their right— Cause of ac- 
tion — Adverse possession— Evidence Act, 
Ss. 146 and 156 — Mention of few members 
in the Settlement Record. * 

'dHeld that the Takia-i’ Khisht Farosbfin out- 
side the Sbahalmi Gate, Lahore, is the joint 
property of the brotherhood of the Kashmiri 
brick-sellers of Lahore, and that in 1864 the 
land on which this Takia stood was taken up 
by the Municipal Committee for a public gar- 
den and b^r arrangement with the proprietary 
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•Tak^ji— (ConcZit^efi). 

body of'Killa Ghijar Singh, fche site of this 
Tahia was given in exchange for the old Tahia 
by a deed of gift of that year, 

although the name? of only 11 persons be- 
longing to the brotherhood were specifically 
mentioned in the said deed, the gift was in- 
tended to bo made in favour of all the members 
of the brotherhood. The word ‘ waghaira ’ 
used after 11 persons clearly indicates this in- 
tention. The fact of mentioning one or more 
persons’ name only in the settlement papers as 
owneri is nob of much consequence. But tjje 
word waghaira clearly shows there are other 
owners besides. 

EvSn the members of the brotherhood not 
in its actual possession are entitled to obtain a 
declaration that it is their joint property and 
can call upon the other members who are in 
its actual possession for rendering to them the 
accounts of the inpome derived from the said 
Tdkia and the land attached thereto. In such 
a case each individual iftembar is not bound to 
adduce strict proof of his title to suoh property 
by the exercise of definite and overt acts of 
ownership in respect of it. All the members 
should be presumed to be in joint possession 
as co-shares, unless and until it is proved by 
clear and unequivocal evidqpoe that, their right 
of user has been expressly and continuously 
denied for 12 years by the member j in actual 
possession of such property. 

The cause of action in suoh a case arises when 
their rights are invaded by some overt act. 
Under 8. 155, Evidence Act, a witness cannot 
be contradicted by his previous statement if his 
attention has not been drawn to it as required 
by S. 145 of tbe said Aot. Mt. Amir Begam 
y. Mt, Begani, 9 P.W.R. 1914 = 127 P.L.R, 
1914 = 22 Ind. Oas. 861. 

JOHNSTONE and SHAH DiN, J.T. 

Tanaka. 

Meaning of ' Tanaka.’ See Transfer op 
Property act, No. 46, (1914) M.W.N. 270. 

Tenancy Act. 

See Ben. Act VIII op 1885. 

SeeO.P. Act IX OF 1883. 

See C.P. Act XI OP 1898, 

See N.W.P. ACT 11 OP 1901. 

See PUN. ACT XVI OF 1887. 

Tenancy Amendment Act. 

See Ben. ka*' I OP 1907. 

Tenants in-coramon. 

(1) Not in actual possession -‘Purchaser from 
them — Joint possession with oilier tenants found 
to he in possession ^Decree for — Whether can 
be passed, ChdkrapanI Mlsro y. Sadaaiva 
Sodanfil, 25 M L J. 352= 14 M.L.T. 346=|21 
Ind. Gas, 314. See Final Part, 1913, Col. 1122. 

(2) Heirs of deoeAsed person— Tenauts-in- 
common — Exclusion from enjoyment necessary 
to claim title by adverse possession. See 
ADVERSE POSSESSION, No. l5, 24 Ind. Gas. 
436. 


Tender. . ^ 

(1) Whether tender vitiated because receipt is 
asked. See ACT^ VIII OP 1885 ‘(BENGAB 
TENANCY), No. 5, 19 G.W.N. 112*. * 

(2) Tender when proper, See GiV. PRO. 
CODE (1903), No. 385, 15 M.L.T. 206. 

fp) Gonditicinal tender of i^ortgage money-^ 
Validity. See MORTGAGE (GENERAL), No# 36, 
16 M.L.T. 365. 

(4) Offer by postal letter to tender expenses 
of registration and execution of document — 
Invalidity. See SALE, No, It, 27 M.L.J. 482. 

(5) Tender by a letter whether a good tender. ^ 
See Transfer op Property act, {To. 16 , 12 * 
A.L.J. Jll. 

Tenure-holder. ' 

Meaning of the term “ Tenure-holder ” — 
Tenure holder reserving a portion of land to be 
cultivated by himself — Land partly cultivated . 
by under-tenant and partly by tenant — Con- 
struction of lease. See ACT Vll*I OP 1886 
(Bengal Tenancy), No. i, 20 C.L.J. 140. 

Thak Survey. 

Dispute of owners of neighbouring Mahals 
as to ^boundary — Determination by Survty 
authorities — Value of decisions as evidence 
though not as estftppel. See ACT XI OP 1859 
(Revenue Sale Law), No. l, 18 G.W.N. 
1281. 

r 

Ticcadar. 

• 

Ticcadar’s possession of land.out|ide ticca if 
adverse to landlord. See LANDLORD AND 
Tenant. No. 36, 19 G.W.N. 149. 

Time. 

(1) Time fixed by decree for doing a certain 

act — Powers of«Oourt to extend the time. See 
CIV. PRO. CODE (1903). No. 213, ip M.L.T. 
430. * 

(2) Presumption as to time Seeing of the 
essence of contracts. See COMPROMISE, No 1, 
(1914) M.W.N. 92. 

Title. 

Plaintiff's title hy purchase — Defendant 
in possession under prior contract of sale for 
which purchase-money had been paid-jPlainU 
iff's knowledge of position — Priority of title, 
Puchha Lai v. Kunj Behary Lai, 20 Ind. Gas. 
803 = 18 G.W.N. 4i5’=19 C.L.J. 213. Bee Final 
Part, 1913, Col. 1123. • 

Title-deeds. * 

Land, title to — Title-deeds, what are — 
Original grant not forthcoming^ Subsequent 
conveyance^ through ivhich tifle derived, if 
title-deeds — Court reftming to consider them 
as title- deeds and baling* decision on con- 
duct of parties— Error vitiating judgment 
— Beal question nof, considered — Drainage 
channel, dispute betu^fien Municipality and 
private owner as to title to — Boundaries in 
title-deeds if may b*e ignored and title de- 
clared up to centre line of channel— Court 
if may vary boundaries in title-deeds. 
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Title-deeds— (GoncZttfletZI. 

Plaintiffs, who sued for recovery of possession 
of a strip of land lying between their premises 
apd a publiojcoad, including a khal or nulla 
which lay between the said premises and the 
road, proved a clear title for ofer 60 years by a 
Buegession of duly registered conveyances, mort- 
gages, reoonvfeyan(5es and other title-deeds, and 
alsc^ proved that during that period they Bad 
leased portions of the land by leases 'which 
themselves were registered. The Judge at the 
trial apcotdingly found in the plaintiffs’ favour, 
dispossession havwg taken place within 12 years 
of the suit. Off appeal, the High Court reversed 
that decision, observing that the original grant 
of thfe lanH made by Government about the 
year 1830 to one Smith to whom plaintiffs traced 
their title was not forthcoming, and that though, 
in the later conveyances referred to above, the 
khal appeared to have been treated as a part of 
the subject of the grant, it was unlikely that 
Government would include it in their grant 
without securing the continued maintenance in 
the public interest of a water channel which 
existed from time out of memory and played a 
oonspicuous part in the drainage system of the 
local Municipality ; and that in the absence of 
the original grant none of the other documents 
referred to in the ease could be regarded as 
“ being in any sense title d^eds,” they Ijoing 
“ obviously inauffioient to create title ” and 
being “ at most mere assertions of title made 
fropc time to time by the predeoessors-in- interest 
of the plaintiffs.” In this view it treated the 
case as thoiJgh it was one in which the Court 
had nothiniif. relevant before it but the conduct 
of the parties to decide whether the plaintiffs 
or the defendant Municipality were entitled to 
the land : • 

Heldt affirming the trial Judge, that it was 
scarcely possible to conceive ot a clearer title 
by dee<Js than that which was proved by the 
plaintiffs, and the High Court was wrong in 
saying that fbe plaintiffs had no title-deeds in 
consequence which error it never considered 
the real question in the ease. 

That, having regard to the boundary consist- 
ently found in the deeds, which was stated to 
be the public road, it was impossible to hold 
that tlyj title of the plaintiffs went up only to 
the centre line of the khaU and thus make the 
deeds convoy land® marked out by different 
metes and bounds from that which there 
appeaTred. John King & Co. Y. The Chairman 
of the Muisiicipal Commissioners of Howrah, 
18 O.W.N. 898 = 27 M.L.J. 20 = 20 O.L.J. 407 
<P.C.). * 

LORD MOUIiTON, SIR JOHN EDGE and 
Mr. iMBER ALI. j 

Tort. * ♦ 

(1) Joint tort-feasors -Contribution— Decree 
against plaintiffs and defendants for mesne 
profits— Tort not wflful— Plea that ^aintiffs 
sole wrong-doers to bo specially pleaded and 
made a special issue, Bee CONTRIBUTION, 
2, 18 O.W.N. 622. • 


Tort— (ConcitJded). 

(2) Tort committed by father whether com- 
mitted on behalf of sons also. See Hindu LAW 
(JOINT Family), No. 7, 16 M.L.T. 163. 

Trade-marks. ^ 

(1) Trade-mark t lavj of, in Indian-Com- 
mon Law of England as to trade mark — 
Trade-mark if assignable or may descend in 
gross — Trade mark when and how assign- 
able — Trade-mark when personal and in- 
alienable — Trade-mark in selection of 
natural products — Trade mark and good 
will of business — Good loill, wJvBt is — 
License to use Trade-mark ^Licensee if may 

. question tiiU of the licensor of the trade- 
mark — Evidence Act, S. 117 — EstSppel — 
Merger — Contract, wrongfiU rescission — • 
Public policy and contract — Partner's 
liability in respect of partnership debts and 
obligation prior to becoming partner. 

In India the law of trade-mark is not govern- 
ed by statute and therOjis no statutory system 
of registration. The rights and liabilities in 
connection with trade-marks arc determined by 
reference to the Common Law of England (a), 

A trade-mark cannot be assigned or descend 
in gross. 

The trade-mark in this case was not so 
personal as to be inalienable. 

A selector of a natural product like jute may 
have a trade-mark in his selec iou and the mark 
in such cases is indicative ol the quality certi- 
fied by the selector (b), 

A trade-mark can only be assigned together 
with the good-will of the business to which it 
relates. 

Where the trade-marks along with the 
business of the jute baler were sold by cho exo- 
outors and heirs of the proprietor, the legal 
requirements for the valid transfer of trade- 
marks was satisfied. 

The good-will of a business is the benefit and 
advantage of the good name, reputation and 
connection of a business (c). 

A transferee of the good-will of a baldness 
would be entitled to use the name in which the 
business was carried on and represent himself 
as carrying on that business. 

When the pliintiffs, the transferees of the 
trade-marks and busiuesa of a jute-baler, gave, 
by a license to the defendants, the right to use 
and to authorise others to ustJexclusively the 
trade-marks and to hold the good* will of the 
business of original jute baler and the marks 
without any iut^rferonce by the proprietors for 
a particular period on the payment of certain 
royalty, and the defendants sought afterwards 
to repudiate their obligation under the agreo- 
m<lnt, alleging that the plaintiffs’ title t8 trade- 
marks was illegal and invalid : 

Held that, under S. 117, Evidence Act, a 
licensee cannot bo pormitfed to deny that his 
lioeosor^had, at the time when the license com* 
monoed, authority to gran^ suQh lioense. 
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^Tfademapka— • 

S. 117 fvould, a( any rate, cast on the detond- 
ants the burden of proving the plea that was 
taken by the defendants, viz.^ that the good* 
will of the busFness had lost its separate ezist- 
enoQ by merger and that the plaintiffs had not 
the authority they professod to exercise. G. S. 
Hannah y. Messrs. Jaganath & Co., 19 O.W. 
N. 1. 

Jenkins, c.j. and Stephen, j. 

References: — (a) 38 0. 110, R. {b) L.R. 
(1908) 1 K.B. 712, B. (c) L.R. (1901) A.C. 217 
(223). R. 

f r 

(2) Licensee of (rade-mark-'Esto'ppel of licen- 
see — Assignment of trade mark— Validity — Pub- 
lic policy— A bajidonimni of trade-mark — Liabi- 
lity of incoming partner to creditors of the firm— 
Costs— Taxation. Jagarnath & Co. v. Cress- 
well, 40 C. 814 = 22 Ind, Cas. 372. See Final 
Part, 1913, Col. 1125. 

Trade Names. 

Insurance companieSTtr Similarity in names 
— Use of the vmrd * oriental ’ — Injury to 
plaintiff company — Injunction— Ss. 5,6, Act V 
of 1912 (Providtnl Insurance Societies) — Act 
VI of 1912 (Indian Life Assurance Companies). 
Oriental Goyernment Security Life Assur- 
ance Co., Ld y. Oriental Assurance Co., Ld., 
40 C. 570 = 21 Ind. Cas. 258, See Final Part, 
1913, Col. 1125. 

« 

Transfer of Case- 

(1) Application to first Court to set aside ex- 
parte decree — Application to Di'Urict Court for 
transfers of case — Rule issued— Case decided 
by first Court pending hearing of Rule— Effect 
— Material irregularity — Revision. See ClV. 
Pro, CODE (1908), No. 175, 19 C.L.J. 268. 

(2) Venue of suit— Plaintifl’s option — Causes 
for transfer — Preponderance of convenience. 
See Right OF Suit, No. 2, 7 Bur. L.T. 1, 

(3) Transfer of case— Evidence available out- 
side jurisdiction — Whether eufficiont ground. 
See CIV, Pro. Code (1908), No. 54. 8 S.L.R. 
43. 

Transfer of Property Act. 

(1) Usufructuary mortgage — Decree for sale 
obtained before the passing of tho— Sale in 
execution — Legalitv. See MORTGAGE (Qene- 
KAIi), No. 24, 12 A.L.J. 897, 

(2) 8. 2. See No. 22, infra, 

(3) Ss. 2 (fc), 58, 60, 72, 92 -Unsuccessful 
redemption suit by mortgagor — Mortgagee 
whether entitled to add to his security the costs 
of defending such .suit — Meaning of * mortgage 
money’ — Conditional tender-cValidity. See 
Mortgage (General), No. 36. 16 M.L.T. 

. 366. 

(4) 2 (c), 106, 116— Moaning of * Legal 
representative ’ —Tenant brought on land By 
lessee for term of years— Expiry of lease— 
Tenant holding over— Acceptance of rent by 
second lessee — Positfbn of tenant— Creation of 
new tenancy. See LANDLORD AND TENANT, 
No. 35, .24 Ind. Oae. 


Transfer of Property kct-{Contintied), 

(6) Ss. 2 (c), 108 (j)—Boihestead land— 
Transfer abiliUg — Tenancy created before 
Transfer of Property Act. 

S. 108 (j) of the Transfer of Property Act has 
no application to a tenancy created before the 
passing of that Act. , * V < 

C^herefore, when, at the*^ time the parties 
entered into contractual relations for f:be fea^ , 
of certain land for dwelling purposes, there was 
no right of lilinsferability, that right could.;, 
not be acquired by the operation of S. 108 (j) 
of the Transfer of Property Act. Umakanta 
Saha y. Kaahiram Bania, 23 Ind. Cas. 246. , 

HOLMWOOE and 8HARFUDDIN,*JJ, * 

(6) Ss. 2 'c). 111 (d) — Merger — Patni and 
Mokurari created before Transfer of Pro-* 
perty Act— Both interests kepi alive and 
separate — Acqtiisition of both interests piece- 
me.al at different times— PAini — Kabuliat — 
Construction— Land acquired for ** culverts, * 
embankments or noads V7o»»€fs, whether 
illustrative or exhaustive, 

In 18t55, a zemindar granted a mo/curori lease 
in respect of certain lands to N. The lease was 
specially registered under the provisions of 
Act XI of 1859. Subsequently the zemindar 
granted a patni le^se of the entire semmdari to 
D w*ho purchased the mokurari interest from 
N. D dealt with the two interosls sepacatoly. 
Ultimately, the entire patni and the entire 
mokurari, came pioco-meal at different times 
into the hands of B, and evcntuallV passed to 
olaimiint No. 2. The mokurari Poo patni 
interests were kept separate all along. 

Held, that there w.as no merger of the 
mokurari in the paini apart from ’the provisions 
of the Transfer of Property Act, because the 
7 nokurari was»kept alive as a separate sub- 
tenure from the patni, and the provisions of 
cl. (d) of S. Ill of the Transfer of Property Act 
did not apply by reason of ol, (c) (J* S. 2 of the 
Act, as the mokurari was created before Jhe 
passing of the Act (a). , 

A person may acquire the superior* and the 
subordinate interests piece-meal at different 
times, but if ultimately the entire interests of 
the lessor and the lessee are vested in the same 
person at any point of time, there is a*^mQrgGr 
of the two interests at that, particular point of 
time, in any case which the provisions of 
S. Ill, cl. (d) of the Transfer of Property Act 
are applicable. ^ 

There was a stipulation in a paUii kabuliyat 
to the following effect : — y If you obtain from 
Government any remission in revenue on 
account of land acquired by N, for oonstruotion 
of culverts, embankments o^ roads^, I also shall 
got from you reduction of jatna on account of 
all the said remissions iif the jama of this 
patnV^ 

Held, that the words*^** culverts, embank- 
ments roads ” are merely illustrative and 
not exhaustive, and that) dven if land is acquired, 
though not for culverts, embankments or roads,; 
and the isminda/gets remiseion it! the reyeiTtttr 
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Transfer of Property Act— (Con 

payabls by hirA, the painidar will also get 
abatement In the ^a^ni rent. *Hirendra Math 
Dutt V. Hari.Mohan Ghoae, Ind. Cas. 966 
= 18C.W.N. 860. 

FLETCHER and CHATTERJEA, JJ. 

• ^fferences :**r(a) 33 0. 1212 (1217) and 3 Ind. 
Cas. R94 = 36 C. 802. D,\ 28 C. 744 and 19 «. 
7Q0. B. * * 

(7) S. 2 (e)— Equitable mortge^e made before 
Extension of Transfer of Property Act to Burma 
— Aaeignment ol b«ich mortgage. See MORT- 
GAGE (EQUrriPLE), No. 2, 7 Bur. L.T. 140. 

(8) *Bs. 2,1 20. 21, 123. 129. See MAHOME- 
DAN Law (Gift), I'^O. 7. 7 Bur. L.T. 75. 

* ( 9 ) Ss. 3, 6 W, Y60— 'Breach cf contract--' 
Claim ford arnages— Whefhcr an actionable 
claim- Assignment— Right of assignee to 
sue — Apphcabiitty of this Act to Punjab. 

* In August 1907, the defendant company of 
Lahore contAicred for delivery of certain con- 
signments of Hour to a Delhi merchant named 
S. There were some deliveries and the contracts 
then fell through. S took no action for re- 
covery of damages on breach of contract and 
became insolvent in l909i In August* 1910. 
the Receiver of the insolvent’s estate at Delhi 
sold S’s rights under the contract to one H S<Dd 
be resold immediately to the plaiutiil who Hied 
this suit for damages. 

Held^ the ^suit did not lie, The claim for 
damages for broach of contract, after the 
breach, is noi^actionable, but it is a mere right 
to sue which cannot be transferred (a). {Vide 

Ss. 3 and 6 (e), Traneff?r ol Property Act). 

• 

Though the Transfer of Property Act is not 
in force in the Punjab, the Courts in the 
Punjab should follow its provisfons in a case 
like the, present not otherwise specifically 

covered by law. 

• 

S. 130 of that Act merely prescribes the 
procedure by which transfer of an actionable 
claim shall be effected. *Jangli Mai v. Pioneer 
Flour Hilfs, 106 P.B. 1014. 

Kensington, c.j., and chevis, j. 
Reference: — (a) 36 C. 315 (F.B.), F. 

(10) S. 6, cl, (c ) — Qlaim for past mesne pro- 
fits — Transferability. Koch^rla Seetamrna 
Y. Pilla,la Yenkataramanayya, 14 M. L.T. 319 
«25 M.L.J. 410=-(iyi3) M.W.N, 918-21 Ind. 
Gas. 387. See Final Part, 1913, Col. 1126. 

(10-a) S. 6 (e). See Mo. 9, supra. 

(11} Ss. 10, 11 — Applicability to Hindus and 
Mahomedans ^ Kestriotion upxJn alienation 
whether valid — Gr^nt^for maintenance— Whe- 
ther alienation by grtlntce may be prevented 
under Hindu Law. See GRANT, No, 1, 16 
M.L.T, 361. 

(11-a) B> 11. See No. 11, swpm. # 
(11-5) S. 20. Soe No, 8, supra. 

(ll-c) B. 2L See No. 8, supra. 


Transfer of Prdperty Act— (Qontinued), ^ ’ 

(12) S. 40 -'Annuity agreed* to be ^id to a 
person and his heirs — Covonauii whether runs 
with the land. See HINDU LAW (GENERAL), 
No. 1, 27 M.L,J. 694. 

> 

(13) S’. Ostensible owner — Finding as to 
question of fact— Second appeal. 

One M.B. entered into possession of the pro- 
perty adversely to the real owner. His daughter 
Z and her husband L.M. continued in posses- 
sion of it with M B., until bis death, and after 
him both Z and L.M. remained in posBession, 
Aft^r M.B, the property was managed by'*L,M. 

Held, that L M, was not the ostensible owner 
of the property within the meaning of S.*41 of 
the Transfor of Property Act and had no right 
to mortgage it 

Held also that whether a certain person is or 
is not an ostensible owner of a property is a 
question of fact and not of ia\y. Jamna Das V. 
Uma Shanker, 12 A. L.J. 411 = 36 A. 308 — 26 
Ind. Gas. 158. ' 

Richards, c.j., and Baner.ii, j. , 

(14) S, 41, Reasonable care — Ocod faith — 
Collector's certificate — Adverse p)ossession, P. 

P. ThuDgaveiu Chetty v. Mangathaye 
Ammal, (1913) M.W.N. b71 — 21 Ind. Cas. 21. 
Bee Final Part, 1913*, Col, 1127. 

(15) S. 4} — Applicability where neighbour 
knowing about the infirmity of iransferot’s 
title omits to make enquiry. See ClV. PRO. 
CODE (1908), No, 46, 22 Ind. Cas. 073, 

(16) S. 41— Ostensible owner— True owner — 
Rights of. See LIMITATION ACT (1908), No. 79, 
15 M.L.T. 221. 

(17) S. 41— Applicability— Section not be read 
so as to conflict with S. 47, Registration Act, 
See Registration Act (1877), No. 10, 12 
A.L.J. 993. 

(18) S. 42— Consent by lambardar to trans- 
fer of absolute occupancy holding— Effect, See 
Lambardar AND Co .shakers, No. 3, ION. 
L.R. 89. 

(19) (S. 43 — Ejectment, suit for — Transfer by 
unauthoi ized person who subsequently acquired 
interest in property transferred — Subse- 
quent transfer— Subsequent transferee not a 
bona fide purchaser for value ivithout notice — 
Prior mortgagee, suit by — Decree against trails- 
fetor of subsequent transferee — Suit dhmissed 
against subs' quent transferee — Decree, effect of — 
Evidence Act, S, 116 — Issues sent doivn — Whole 
appeal, if can be heard. Hanuman Das v. 
Gursahay Singh, 18 C.L.J. 181 = 21 Ind. Cas. 
700. See Final Part, 1913, Col. 1128. 

(20) S. 13 — Lease — Dispo.sses8ion — After-ac- 
quired title of lessor — Right of lessee. See ClV. 
Pita CODE (1908), No. 57, 19 C.L J. 40fyi 

(21) 8, 43 — Applicability to Berar, See 

Mortgage (General), No. 4i, lo N.L.K. 
170. 

(22) 2. See MORTGAGE (USUFEUC* 
TUABY), No. 2, 16 M.L.T. 221^. 
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(23) ar. 50. Soe Landlord and Tenant, 
No, 20. 7 Bur, L.T. 139. 

(24) S. 61— rApplioability. See GRANT, No. 3, 
1S^A.L.J. 717. 

(26) 1 S 5 . €1, 108 (h)— Tenant's fight to ini’ 
provementSn Raja of Venkatagiri y. Hukku 
Narasayya, 8 M.L.T. 258 = 7 Itid. Gas. 202 = 
37 M. 1. See Part, 1910, Col. 1180. 

(26) S. 52 — Lis pendens — Maintenance-decre^ 
~^Sale of property between the dates of decre^ 
and execution proceedings— Active prosecution of 
suit, ^Bhoje Mahadev Parab v. Gangabai 
Vlthal Haik, 15 Bom. L.R. 809 = 37 B. 621 = 21 
Ind. f)as. 54. See Final Part, 1913, Col. 1129. 
I (27) 8, b2Suit filed on the same day on 
which the sale-deed was executed—* Dealing with 
property ’ meaning of the expression— Ad tuisston 
of execution of sale deed before the Begistering 
officer whether such a ‘ dealing ’ — Time of filing 
plaint— Filing pldint whether judicial proceeding 
— Fractions of a day when will be distinguished, 
Rafiuddin y. Brijiuohan, 9 N.L K. 155 = 21 
Ind. Gas. 602. See Final Part, 1913, Col. 1131. 

(28) S. 52 — Order allowing claim— Purchaser 
attached properties after order on claim petition 
but within one year — Whether an alienee mn- 
dente Rights of alienee. See OlV. PRO, 
CODE (1908), No. 337, 26Vt.L.J, 449. 

(29) 8. 62— Appli(5ability to moyeablos. See 
OlV. PRO. CODE (1908), No, 26, 16 M.L.T. 
158. 

(30) Sa. 62, 56, 81— Mortgage decree— Fore- 
closure— Foreclosed property included in earlier 
mortgage of other properties— Application for 
exclusion of foreclosed properly from sale under 
prior mortgage decree — Appeal, See CiV. PRO, 
Code (1908),' No. 6. 41 G. 418, 

(31) S. 63— Preference to 07ie creditor over 
another t effect ofi on the transaction— Data 
for determining the intention of the parties 
and the nature of the irderest sought to be 
created. 

The mere fact that preference has been given 
to one creditor over the other does not in itself 
render the trdnsaction in favour of the preferred 
creditor voidable under S. 63 of the Transfer of 
Property Act, provided that the tran.sferee 
should be innocent of the fraud intended by 
bis debtor (a). 

The motive with which a benami purchase 
is entered into, the position of the parties 
to the transaction and their relation to 
one another, tiae possession of the property con- 
cerned and of the title-deeds thereof, the source 
and adequacy of the purchase-money and the 
„ previous and subsequent conduct of |be parties 
to the transaction afford valuable data for 
determiningtthe intention of the parties and 
thei^piture of the interest, if any. sought tp be 
created (6). Abmadi Begam v. Raja Udit 
Narayan Singh and Mahomed Ibrahim, 17 
0.0. 173-25 Ind. Gas. 164, 1 

PA^^DIT KANhAIYA LAL. A.J.C, 

References (a) 8 A. 178; 34 0. 909; SOM. 

6; 17 M.L.J, 11, H, 10} 13 M.l.A. 232 (247), B, 


Transfer of^Property Act— {Continued), 

* C ( 

(32) S, 63— Fraudulent tr&nsfer — Suit to 
*avoid— Frame of suit—Inlent^ 'must be to 
defraud creditors generally^-Vne creditor 
securing payment of his debt — Purchaser 
for present consider afion — Difference in 
their liability— Proof ^ required of eack— 
t Relatiorfship— Presumption f ^ * 

A gait founded on S. 63 of the Transfer ,of 
Property Act must be framed as for or on behalf 
of all the creditors generally. An objection 01 ^ 
this ground, to prevail, mu^t be taken* in the 
first Court, but if not so taken/ cannot avail in 
the appeal Court. . 

The intent, which gives a oreditfcr the right 
to have a transfer by his debtor of immoveable 
property avoided, must be an intent to defeai6 
or delay his creditors generally. Therefore, 
a transfer, made with intent to defeat or delay 
any one particular creditor, cannot be avoided 
against that particular creditor, provided thatr 
there has been goqd considerratiion and the 
transaction is not a mere sham. 

A transfer, with intent to defraud creditors 
generally, made in favour of a creditor securing 
payment of the debt due to himself by superior 
diligence, cannot be set aside, oven if he was 
aware of the vendor’s intention to defeat his 
ottfer creditors. In other words, in the case of 
such a creditor, proof of valuable consideration 
is ordinarily suMcient, but not so in the case 
of a purchaser for present consideration* who 
must prove not only valuable couiideration but 
also the further fact that he wai^^ot aware of 
tjie vendor’s fraudulent intent and that he did 
not enter into the transaction for the purpose 
of aiding the fraudulent transfei; (a). 

Relationship alone between the transferor 
and the transferee is not sutFicieot to estab- 
lish such aiding, but it is a circumstance 
giving rise to suspicion aud one th^t must, 
therefore, bo very carefully concidered. Y.R. 
M.V A. Chetty Firm v. Maimg Po Sin. 23 
Ind. Gas. 341 = 7 Bur.L.T. 257. 

ROBINSON, .1. • 

References ,—{a) 25 B. 202-= 2 Bom. L.R. 986; 
3L.B.R. 188; 34 C. 999 = 6 C.L.J. 410=11 
G.W.N. 889; 8 Ind. Gas. 965 = 5 L.B.R, 196, 

f* 

(33) 8. 63—Fa7nily settlement on loife and 
another — Settler having no debts to pay— 
Defeating future creditors— Fraud-^Burden 
of proof— Knowledge of creditt^r. 

H made a settlement of soma property on his 
wife and mother at a ttme when be was not 
indebted to any one. He then executed a 
Hundi in fayour of the plaintiff which was 
antedated to a date prigr to tbo settlement. 
The plaintiff obtained deefree on the Hundi 
and brought this suit for declaration that the 
settlement was bad as^ being a transfer made 
for defeating creditors. Eeld that, unless it 
can be shown that the transferor, at the time 
of making the transfer^/ had made it with the 
express intention of defeating future creditors, 
the transfer cannot be avoided ^a), 



1069 


DIGEST OF OASES. 


1070 


Troiiifer of Property Act— (Cont^tued). 

• 

Held also, that fche creditor, |iaving taken the 
precaution of fraudulently antedating the 
Huhdi execute'd in his favour after the deed of 
settlement, must be taken to b^ve knowledge 
of the settlement when the money was lent, 
lai^iS not entitled to a declaraliipn that the 
transfer was made fo defeat future creditor!, 
expept on ^troof that such was the actual inten- 
fion of the transferor, at the time he made the 
ansfer. Chandar Bhan v. Habgopal, 12 A. 
.J. 1098. 

SUNDAR LAL, J. 

* Refarenceii—ia) 4 Bom. L.R. 180; 23 B. 
156 ; (1900) 2 K.B. 508 ; 3 De G. and J. and 8. 
293, B. 

(34) S. 63 — Rights of future creditor. See 
Contract act, No. 5, 26 M.L.J. 612. 

* (35) S. 64 — Begistration — Sale- deed— Where 

document executed for sale under Bs. 100— 
No optioff—Competitioh between an unregis- 
tered sale-deed accompanied by delivery and 
a subsequent registered sale-deed— S, 60, 
Registration Act* 

^he effect of 8. 54 of the Transfer of Property 
Act read with 8. 50 of the Registration Act 
is to make the later registered ’instrument pre- 
vail over the earlier unregistered instrument 
notwithstanding that there may have been 
dolivary under the earlier instrument. S, 64 of 
the Transfer of. Property Act virtually abolished 
the optional rogisjiration in the case of sale.s in 
which a doJument was actually executed. 
Mohamed Kasim Ali Saheb v. Mir Gulam Afi 
Saheb, (1914) M.W.N. 65 = 22 Ind. Gas. 285. 

t 

WHITE, C.J., and OLDFIELD, .7. 

(36) S. 54 — Immoveable properly below Rs, 100 
in pahee — Oral sale — Vendee already in 
possession— Effect — Unregistered sale deed— 
AdmissibUiiy in evidence to prove nature 
sf possession of purchaser — Establishment 
of title by adverse^ possession — Whether a 
transdctwi affecting immoveable property— 
S, 48, Registration Act, 

If there was an oral sale of the properties, 
the fact that the vendee was alro.«dy in posses- 
sion as mortgagee would not render the tale 
invalid, if the vendor had by appropciate 
declarations or acts converted the possession of 
the vendee as mortgagee into one as purchaser. 
An arrangement by which the legal nature 
and character of the previous possession is put 
au end to and subscquejit possession treated as 
one by the vendee with absolute title is suffi- 
cient to satisfy the requirements of 8. 54, 
Transfer of Prhperty j^ot (a). 

Unless there is "something in 8. 54, Transfer 
of Property Act, which compels the Courts to 
do so, there is no reasomfor putting on this sec- 
tion a construction tha;^ would in effcot require 
sales of properties below ps. 100 to be only by 
registered instrument in the numerous class of 
oases where the vendee is alreadir in possession 
as tenant or mortgagee. 


Transfer of Property koi^(Qoniinued )*0 

The effect of 8. 4 read wiAi 8. 64* of the 
Transfer of Property Act is to make all sale- 
deeds compulsorily registrable iijrespeotive of 
the value of the property. So a sale-deed, , if 
in umiing, must be registered and it would be 
invalid for want oi registration. Such an un- 
registered deed is not admissible in evidence 
even for the purpose of showing the nature of 
the ]^ssessioa of the purchaser (5). 

The establishment of title by adverse posses- 
sion is a transaction affecting immoveable 
property. Muthukaruppan Samban v. tfuthu 
Saraban, 16 M.U.T. 344 = (1914) M.W.N. 768 
= 27 M.L J. 497. , 

SESHAGiRi Iyer and Kumaraswami 
Sastry, jj. 

References :—ia) 9 M. 267 ; 13 M. 324 ; 7 B. 
462, R.; 35 C. 207, Diss. (b) 17 M.L.J. 469, R. 

(37) 8. 54— Sale in Borar— Document creat- 
ing occupancy right —>* Registration whether 
necessary. See Berau Land REVENUE 
CODE, No. 1, 10 N.L.R. 78. 

(38) Ss. 54, 55 (1) (/), 55 (4) (6)— Fttrc/iass- 
money^ non-payment of portion — Sale if never- 
theless complete — Registration if completes con- 
veyance— Non- deliver^/ to purchaser — Intention 
— Vciidor^s lien if may be given effect to in 
purchaser's s^it for possession— Equities— Sub- 
sequent purchaser's rights — Costs — False allega- 
tions in plaint, Nilriiadhab Parhi y. Hara 
Proshad Parhi, 17 C.W.N. 116 = 20 Ind, Oast 
326 = 19 C.L.J. 146. See Pinal Part, 1913, 
Col. 1135. 

(39) 8. 55 (1) (6)— Agreement— Sale to be 
completed within certain time — Sale not com- 
pleted — Vendor not carrying out essential 
terms of agreement — Effect— Subsequent trans- 
feree for value and with notice of previous 
agreement — Not a bona fide purchaser— Right 
to value of improvements efiected by him. See 
Specific Performance, No. 6,19 C.L.J, 
420. 

(39-a) 8. 55 (1) (/). See No. 38, supra. 

(40) Ss. 55 (1) (;), 108 ij). See OOCUPANOY, 
No. 5, 16 M.L.T. 192. 

(41) 8 . 55, cl. (2)— Contract to the 
contrary Covenant for title. 

A covenant in a sale-deed that * if any dis- 
pute arise through me in respect of the land, I 
shall get it settled ’ does not exclude a cove- 
nant for title implied by S. 55 (2) 9t the Transfer 
of Property Act, This covenant also means 
that the defendant will see that, if the plaintiff 
does not get full ownership, title and peaceable 
possession through the defect in the defendant’s 
title or through the aot of the defendant, the 
defendant is bound to remove such defect (a). 
Ragnava Iyengar v. Samachariar, (1914) 
M.W.N. 57 = 22 Ind. Gas. 42. 

• Sadasiva Iyer. j. 

Reference (a) 25 0. 228,^ Appl. 

(42) S. 45 (2)— Registered conveyance execut- 
ed after Transfer of Property Aot came into 
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force —breach oTf covenant for title— Suit for 
compensation and possession— Limitation. See 
Limitation, ACT (1908), No. 107, 16 M.L.T. 
887. 

(43) S. 65, ol. 2— Good title— Guarantee for 
— Whether affected by purchaser’s knowledge of 
defect in title. See SALE, No. 6, 16 M.L.T. 
240. 

(44) 8, 55, cl, (4 ) — Unpaid vendor* s lien — 

Property sold pre-empted — Pre emptor pay- 
iiig money which vendee was hound to 
Effect of. * 

Obtain property was sold to the defendant 
and somo money was left with him to pay off a 
prior mortgage on property other than the pro- 
perty sold. Before the prior mortgage was 
discharged the plaintiffs brought a suit for pre- 
emption, obtained a decree and deposited the 
whole of the s&le*' price The vendee withdrew 
the whole money, thj vendor or pre-emptors 
taking no exception to it. The mortgagee 
brought a suit upon his mortgage and obtained 
a decree which the vendor satisfied. He then 
brought a suit for recovery of the money which 
ho had left with the vendee for payment to the 
mortgagee, both against the plaintiffs and the 
defendant. The plaintiff^ did not appear and 
a decree was passed against them and' they 
satisfied it. They then brought the present 
suit against the defendant (vendee). 

Held, that the suit was misconceived. It was 
the duty of the vendor to see that money, when 
deposited by the pre-emptor, was paid to the 
right person. If, therefore, the plaintifi bad 
defended the vendor’s suit, a decree could not 
have been passed against him. He was there- 
fore himself lo blame in the matter. Mahadeo 
Sahu y. Mabipal Rai, 12 A.L.J. 921. 
Richards, c.j., and Tudball, .i. 

(45) 8, 55 (4) (hj — Unpaid vendor* s lien— 
Liability of vendee or his transferee - 
Limitation — Personal remedy hatred— 
Effect on— Remedy against property. 

Plaintiff sold property to K and left some 
money with him to pay off his creditors, M.K, 
who had obtained a decree against him and 
several others. K did not pay and M K exe- 
cuted their decree which was paid up by the 
plaintiff. M K then purchased the property 
from K, Plaintiff brought this suit to recover 
his money which K had not paid to his ctedi- 
tors by enforcement of his lien as unpaid vendor. 
Held that the plaintiff had a charge on the 
property which he could enforce both against 
, the purchaser and his transferee. 

Held also that, where a vendor has a lien on 
the property* sold and he allows bis remedy 
agamst the person of the vendee to b^ome 
time-barred, his claim for enforcement of the 
charge does not necessarily fail (a). 

Held also that^notwithstanding the aoknov^- 
ledgment of the receipt of consideration in the 
sale deed, the vendor can show thatothe whole 
consideration was not paid, and so long as it is 


Transfer o/|Property Aot-^^iContinuedh ^ 

not paid the unpaid vendor’s Ven subsists (5). 
Meghraj Vaish ir. Abdulla Khan,' 12 AX.J. 
1034. 

SUNDAE LAL, J. 

Reference.^ ir-{a) 30 A. 172, F.; 7 A. 6Q2. i?. 

S.A. 1007 of 1909 ; 31 g. 67,* R.; 33 U 

*■' « 

(46 a) S. 55 (4) (6). See No. 38, supra* 

f45-6) B. 66V Bee No. 30, supra, ^ 

(46) 8, 5^— Mortgage— * Tanaha,* meaning of 

—S. 5S— Conditions, fulfitment of, 

• 

Tanaha is a phrase commonly U 4 od and per- 
fectly well understood by the people of the 
Ganjam District as meaning a mortgage and Jn 
no other sense (a). 

S. 58 of the Transfer of Property Act will be 
satisfied if the indioation of the hypotbeca is 
sufficiently precise to enable the land to 
determined even after a laps^ o| time. Dak- 
kata Thotapalli v! Sasnapuri Dali Setti, 
(1914) M.W.N, 270 = 22 Ind. Gas. 624. 

AYLING and OLDFIELD, JJ. 

Reference : —{a) (1913) M.W.N. 336, Diss, 

(47) * S. 58 — Mortgage — Document ndfhted 

^ Diggu Bho^hinm— Rents and profits to go 

in liquidation of principal and interest, 

A decision as to the nature of a transaction 
in one document is little or no guide foe con- 
struing another document oxec;uted under a 
different sot of circumstances, 

, Where a document called the Diggu Bhoghiam 
was executed by which the rents and profits of 
a certain land vvere to bo received by the credi- 
tor for a fixed term of years in lieu of the * 
principal and interest, held that the document 
was a mortgage, even though the creditor was 
not placed in possession of the property and the 
possession was with the tenant, the mortgagee 
being given such possession aslibecase would 
admit, i.e., the right to reoeire rent from the 
tenant, and even though the instrument does 
not give the creditor the right to proceed against 
the land or to enter on it even, in default of 
payment of the rent as provided in the docu- 
ment. Whether the interest transferred is the 
right to receive rent of the land specified in 
the document or the ri|;ht to possession, in 
either case, ther^ Is a transfer of interest in 
specific immoveable property within the mean- 
ing of S. 68 (a) of the Transfer of Property Act, 
Anantha Iyer v. Mittadar Rantasami Iyer, 

16 M.L.T. 444 = (1911) M.W.N. 89X, 

AYLINO and llAN^fiAY, JJ. 

(48) S. 58— Transaction whether a mortgage 
by conditioniA sale or seffi with* an agreement 
to reconvoy— Evidence of suifrounding circum- 
stances— Admissibility.* See Mortgage (by 
Conditional Sale). No. 6, (lyu) M.W.N. 
906. 

(49) 8. 68— Deed of sale with power to re- 
purchase within oertafn time— Sale or mortgage 
—Construction. See SALE, No. 1, 21 Ind, Gas. 
19. 
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Transfev of Property kct^{Cont^ued), 

(49-a) 8. 68. *See No. 8, supra, 

(60) 8 68 (r) — Mortgage by conditional sale — 
Absolute sale 'and counie.r-part to reconvey on 
payment within six years — Interval of two days 
between execution of each instrument - Single 
^^^roiemction^ Bight of redemption not lost. 
Palaoiappan v. SubbarayalOoundeii, ]4 

L, y. 679«i22 Ind. O^e. 4-= (1914) M.W.N.%222. 
I^ee Fioal Part, 1918, Col. 1139. 

i (61) 68, 60. 98— MortgaJje- deed— Con- 

struction-^* Anomiijous mortgages^' what are— 
Mortgagor convtnanting to pay some monies 
along with mortgage amount on redemption 
lohethdr amounts to a personal covenant — 
Hindu form of mortgage by conditional sale 
-rrNature and validity — Right of redemption — 
Chg on redemption, Srinivasa Iyengar v. 
Radhakrishna Pillay, 14 M.L.T. 647 = 0914) 

M. 'W.N. 81 = 26 M.L.J. 47 = 22 lud. Caa 54. 
See Pinal Part, 1913, Col. 1140. 

(62) Ss. 5% «7, 98 — Ijicidents of Kanom 
mortgage —Right to bring to sale. See MORT- 
GAGE ^general), No. 28, (1914)M.W.N. 618. 

(63) Ss. 58 and 100 —Mortgage — Charge- 
Intention of the parties— Property security 

* * • for loan — Transfer of interest — Omisfdon of 

words mortgage or hypothecate'' from the 
bond— Effect. » • 

The mere making of the property liable for 
the loan was not “a transfer of an interest " in 
the |)lroperty. 

Where a deed commenced by reciting that 
the exeoutan^^bad borrowed a certain sum of 
money and then proceeded to refer to a certain 
share in a property, and finally there was & 
clause in wbicb^ the executant undertook that, 
until repayment of the amount, he would not 
transfer the property by sale, mortgage, gift or 
any other way, but there was in ho part of the 
document any use of the word ‘hypothecation’ 
or anything equivalent thereto, nor was there 
any reference }o any right of sale in the pro- 
pertT{, field (perltichards, CJ ) that it was the 
intention of the partiei to make the property 
mentionedk therein security for the loan and 
interest, and the document created a charge 
within the meaning of S. 100 of the Transfer of 
Property Act, But as there was no transler of 
any interest, for the purposes of securing the 
loan in the property mentioned in the deed, it 
was not a simple mortgage within the meaning 
of S. 68. ^ 

Beld^per Banerji, J.), that the intention of 
the parties t^as to transfer a portion of the 
borrower’s interest to the lender by virtue of 
which he is entitled to^bring to sale the pro- 
perty which is made security for the debt. The 
document is simple mortgage within the 
meaning of S 58 of Ihe Transfer of Proferty 
Act. ** • 

A charge under S. 100 arises only when the 
transaction does not amount to a mortgage, 
Jawahir Mai v. Indomati, 12 A.L J. 290 = 36 
A. 201 = 22 Ind. Cas. 978. 

RICHARDS, C, J , and BANEBJI, J . 
Bsference N.W.P.H.O.R. *(1867), 124, R. 

68 


Transfer of Property kct— (Continued) , 

(64) S* b9— Equitable mortgage— Depos^ of 
title deids — Property situate outside Bom^ 
bay— Proof of intention. 

It is competent to create in Bombay, Sip 
equitable mortgage by deposit of title deeds of 
property situate outside Bombay. 

An equitable mortgage, under 3. 59 of the 
Transfer of Property Act, needs three facts to 
be proved : (1) a debt, (2) deposit of title-deeds 
and (3) an intention that the latter should bo 
a security for the former. No writing is 
neci?ssary to create the mortgage. It cBmes 
into being by the mere conjunction of certain 
facts. « 

There must be evidence of intention to con- 
nect the deposit of title-deeds with the loan 
borrowed. The mere fact that there was a 
Bubsequont or contemporaneous loan is not 
sufficient in law to warrant a presumption, 
apart from any other evidence* Bist the con- 
temporaneous or antecedent deposit of titler 
deeds was necessarily made as seonrity for the 
loan. Behram Rashid Irani v Sorabjl Ru»- 
tamji Elavia, 16 Bom. L.R. 35 = 23 Ind. Cas. 
140 = 38 B. 372. 

Beaman and Macleod, jj. 

(55) S, 69—Mortg^e — Immoveable property 
—Rights and interests of grove-holder in 
grove — I^egistration . 

Rights and interests of a grove-holder in a 
grove are rights and interests in immoveable 
property and a mortgage of these tighrs requires 
registration. Sheo Naik Ram v. Sheo Ram, 
23 Ind, Cas. 968. 

Richards, c.j., and Banbrji, j. 

Reference : — 9 Ind. Oas. 478, D, 

(56) 8. 69— Mortgage attested by one witness 
— Signature of scribe writer not as witness. 

It is necessary for the validity of a mortgage- 
deed that the attesting witnesses should be 
present to attest the actual fact of execution by 
the executant (a). 

Therefore, a mortgage which is attested by 
only one witness and is signed by the scribe as 
writer and not as a witness is invalid. Mg 
So Y. 0. A. R. Ramasamy Chetty, 24 Ind. 
Oas, 375. 

Ormond and Tarlett, jj. 

References : — (a) 16 Ind. Oas. 250 =16 C.W. 
N 1009 = 23 M.LJ. 321 = 12 M.L.T. 338 = 
(1912) M.W.N. 935 = 10 A.L.J, 469 = 14 Bom. 
L R. 1034 = 35 M. 607 = 16 O.L.J. 696 = 39 LA. 
220 (P.C.). Bel, 

(57) S. 59 — (^registered mortgage deed — 
Principal debt less than Rs, 100— Total amount 
payable by instalments above i?,s. 100 — Not 
regi^rable. Jodh Ratn v. Lajja Ram, 11 A. 
L.'J. 729 = 21 Ind. Cas 78. See Pinal tart. 
1913, Col. 1142. 

» (58) B. 59— Mortgage- deed— Two attestors— 
One of them a marksman— Other attestor dead-' 
—Proof o4 document. See EVIDENCE ACT, 
No. 41, 12 A,L,J. 1114, 
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Transfer of Property Act--(Oo7itinued), 

(59)* Ss. 69, ^00 --Attestation’— Signature 7mt- 
nesBing acknowledgment of execution by 
mortgagor — Not valid — Mortgage and 
^ charge— Distinction between — Document 
called mortgage— Effect — Document creat- 
ing charge— Nature of attestation — Meaii- 
ing of ‘ rahn 

Where the attestors did not see the mort- 
gagor touch the pen of tho scribe in token of 
the mark appended thereto being his signature 
of execution, but merely witnessed his subae- 
quept acknowledgment of execution, ,, 

Held that the attestation was not such as is 
reqpirod by S. 59 of the Transfer of Property 
Act (a). 

Where a document is in terms a deed of 
mortgage, but has not been completed by pro* 
per attestation or other formality prescribed 
by law as ind|spen8able for a valid mortgage, 
the instrument ^cannot ba used to establish a 
charge (6). # 

Where an instrument embodies the true con- 
tract between the parties and is in terms an 
instrument which only creates a charge as 
defined in S. 100, Transfer of Property Act, 
then an erroneous belief of the patties that they 
had created a simple mortgage, and their 
conduct in calling it a m*ortgage and having it 
attested in that belief would not affect the true 
nature and validity of the transacifion. In such 
a case the failure to efiect an attestation in 
the form required for a mortgage would not 
obstruct the legal enforcement of the charge (c). 

The question whether a transaction is a 
mortgage or a charge, turns, in India, upon 
whether there is. or there is not, an agreement, 
express or implied, governing the disposal of 
the property in some way, which comes into 
existence on default being made in payment of 
the mortgage money. If an instrument is 
expressly stated to be a mortgage, and gives the 
power of realization of the mortgage money by 
sale of the mortgaged premises, it should be 
held to be a mortgage^ If, on the other hand, 
the instrutnpnt is not on the face of it a mort- 
gage, but simply creates a lien or directs the 
realization of money from a particular property, 
without reference to sale, it creates a charge 
(d). Distinction between a mortgage and a 
charge discussed. 

The name given to the transaction will not 
be a sufficient guide where the document is 
written in a ^macular language which makes 
a customary use of the single word rahn to 
denote every form of transaction in which im- 
moveable property is bound as security for the 
payment of a debt. Where, Sb in the present 
case, the document sued on embodies nothing 
bat a mere i!en on the property and, while ex- 
pressjy contemplating the possibility of a failure 
to pay, it does not contain an express or implied 
agreement to sell the property m the event of 
such failure* held that the deed creates only st 
charge and that eiecution has been duly proved 
by the witnesses who signed the deed^^upon the 
personal acknowledgment of his signatuire 


Transfer Property Act— (Continued).^ 

thereon made to them by* the executant. 

Kheinchadd v. Malloo, 10 N.L.R.'Sl. 

Stanyon, a.j.c. 

References U O.P.L R. 42 ; 2 N.li.R. 
10, F. (6) 32 0. 529 ; 33 C. 985 ; 31 M, 337 ; 7 . 
Bom. L.R.t934. F, (c) 6 M I.'A. 393, 
td) 35 0. 837 ; 10 B. 619 ; 13 B. 97 ; 10 H- 609 ; 

9 C.W.N. 1001 ; 32 C. 729 ; 13 A. 28*; 23 Q*B. 

D. 239, R. 

(60) Ss. 59 and 123 — Gift — Witnesses did n& 
see the deed being executSd—Duly attested — 
Personal aknowledgment of execution — Attested 
by witnesses^ meaning of -'Privy Qouncif deci- 
sion as to the meaning of certain words in a 
section— Interpretation of same words in some 
other sectio7t. Sahedha Koeri v. Raja Raid, 
IIA.L.J. 757 = 21 Ind. Cas. 83. See Pinal 
Part, 1913, Col. 1143. 

(61) S. 60 — Right of redemption — Extiiv 
guishment by act of parties, ^ee MORTGAGE 
(RKDKMPTION), No'. 3, 21 Ind, Vas. 87. 

(6l-a) 8. 60. See Nop. 3 and 61,. swpra, 

(61-b) Ss. 60, Q2— Mortgage — Redemption of 
mortgage without payme^it of deeds of « 
further charge— Deeds of further cheffge^ 
payment ofy 

Held, that 8. 62 of the Transfer of Property 
Act is a spaoial section supplementary to the 
general provisions of 8, 60. It provides a 
summary remedy which is available, to a mort- 
gagor in two special oases of usufructuary mort- 
gage (a) where the mortgagee* is*^AUthorized to 
fay himself the mortgage money from the rents 
and profits of the mortgaged property, (6) where 
the mortgagee is authorised to pay himself from 
such rents and profits the interest of the princi- 
pal money, (t cannot apply to oases where from 
the condition contained in the mortgage ac- 
counts have to be made up between* th« parties. 

Held further, that 8. 62 oo&templates the 
existence of only one transactiqfi and does qot at 
an touch the case whe^e a usufructuary mort- 
gage having been executed other mof.tgages by 
way of further charge have been executed by 
the same mortgagor. Zahid All (Saiyed) v. 
Kcdar Nath, 17 O.C. 388. 

Lindsay, j,c. ,r 

(62) Ss. 60, 91 — Redenivtion after date fixed 
in inortgage^deed — Mortgage impugned as 
invalid^ valid until rescinded^ ^ 

When mortgage money has become payable 
under tho terms of the mortgage-deed, a 
redemption suit oannint be resisted on the 
ground that money is payable only within 
certain dates. 

A mortgage impugned |) 8 invafid is valid un- 
til rescinded, and a mortgagee claiming under 
such a document is entitled to redeem under 
8. 91 (b) of the Ti^nsfer of Property Act. 
Chakkaogal Oovinda ji|enon v. Ohakkaogal 
Chathu Menon, 22 Ind. Cas. 907. 

SaDASIVA AlYAB^and SPENCER, JJ. 

(62-a) S* 62.* See No, 61-5, supm. 
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Tramfev of’Property kot— [Continued), 

(631 8s. 63, 70, 72 (6 ) — Mortgagee in posses- 
sion of agricultural land-rConstruetion of 

, well by mortgagee without mortgagor's con- 

, sent —Mortgagor whether bound to pay the 
cost of constructing the wellvn redemption, 

Ix^his oase^a mortgagee in possession of 
agfl^Uural land constructed on tlfia property |i 
brick Veil a cost of 300 without obtain- 
ing the consent, expressed or implied, of the 
mortgagor. The value of the l^nd no doubt 
slioreased thereby, but its construction was not 
necessary to present the property from destruc- 
tion or even deterioration. In a suit for redemp- 
tion, hfld that the case was governed by S. 63 
of the Transfer of Property Act and the mort- 
gagor was not bound to pay its costs to the 
i&ortgagee, and that, as separate possession or 
enjoyment of the well apart from the land was 
not possibly the well must be delivered with 
the property. Rajaram v. Yithal Rao. 10 N. 
fj.R. 166. 

Hallif^x,\.j.c. • 

References : — 19 M. 3ii7, F.\ 20 M. 120 ; 20 
M. 124; 2 A'L J.R. 24 (S.N.),Z),; 49E.R. 820; 
21 Ch. D. 469, R, 

^ (S3-a) S 67. See No. 62, supra, • 

(64) .Ss. 67, 99. See CiV. P^O. CODE (1882). 

No. 64. 19 C.W.N. 178. * 

(65) Ss.67,99. See MORTGAGE (GENERAL), 
No. 60. 27 M.L J. 213. 

(66) S. 6S-^Liritiiation Act, Arts. 62, 97 — 
Suit to rioter mortgage debt from morL- 
gagor personally-- Mortgage of joint Rind 4 .i 
family property by one of family members 
not void abnnitio — Burden of proving undue 
influence and failure of consideration 
lohere execution of deed admitted. 

Where a^ortgage has been declared invalid 
as executed by a member of joint Hindu family, 
the mortgagecif is entitled, under S. 68 ib) of 
the Transfer ot Property Act, to recover the 
mortgage debt from th(^ mortgagor personally. 
Art. 97, limitation Act, is applicable to such 
a suit. It is not governed by the last olauso of 
S. 68 of the Transfer of Property Act, nor by 
Art. 62, Limitation Act (a). 

A mortgage by a member of a joint Hindu 
family is not void ^ut simply voidable at the 
instanoe of other members (b)% 

Whete a defendant admits execution of a 
deed but pleftsds failure of consideration and 
undue influence, the burden of proving these 
pleas lies upon him. «Debi Prasad v. Sheo 
Narain, 21 Ind. Gas. 581. 

LINDSA%, A.J.C. , 

References l<f A. 47, F. (6) 19 C. 123 = 
18 I. A. 168, F, 

(67) 8s, 63, 100— ‘Oharge^-ApplicabiUty of 

obligations undefS, 68 to charge holder — 
Mortgagor's liable for waste 

— Applicability of S. 68 to mortgagor's 
r^^rsentatives or assignees, 


Transfer of Pr^erty Act— (Confint^d). 

Where a document expressly Jsays in^e^ral 
places that it is executed as a mortga(;e of 
certain immoveable property and the profits of 
the properties are to be spent for^ibe expenses 
of the mortgagee which is a religious endoig* 
roent of which the plaintiffs are constituted 
trustees under the document. 

Held that the document is a deed of mort- 
gage (a). 

The provisions of 8. 68, Transfer of Property 
Act, as to the liability of a mortgagor who 
comnaits waste apply as well to a person (y:eat- 
ing a more charge, as it does to one who 
creates a mortgage (vide 8. 100, Transfer of 
Property Act). » 

The heir or the assignee of the equity of 
redemption (e.g,, a purchaser in a Court sale) is 
clearly liable to the mortgagee when he himself 
is responsible for the waste committed to the 
detriment of the mortgage security (a). 

A provision in a statute which gives a right 
to or imposes a liability ha a person must be 
deemed to confer that right and impose that 
liability on that person’s legal representative, 
and if it confers that right or imposes the 
liability on that person as the owner of a cer- 
tain property, such right or liability is conferred 
or imposed on the atisignee of such ownership 
right', unless the reason of the rule of law can- 
not clearly apply to anybody but the original 
owner of the property or the original obligor, 
Ramakriahnama Chetty v. YuYvatti Chengu 
Aiyar, 27 M.L.J. 494. 

BADAsivA Iyer and Napier, jj. 

Reference : — (a) 28 M. 208, R, 

(68) 8a. 68, 100— Essontials of simple mort- 
gage and charge— Rights of holder of charge. 
Seo Mortgage (General), No. ii. 26 M.L. 
J. 614. 

(68-a) 8. 70. See No. 63, sttpra, 

(69) S. 12— Mortgagee in possession, right of ^ 
to recover expenses incurred in suits to 
recover arrears of rent — Act of management. 

Held, that, in the absence of any foundation 
for a suggestion of bad faith, the filing of suits 
to recover arrears of rent by a mortgagee in 
possession is an act of management, and any 
expenses incurred in connection therewith are 
recoverable by the mortgagee under B. 72 of 
the Transfer of Property Act. Basant Singh 
Thakur y. Mata Baksh Singh, 17 O. 0. 47 = 
23 Ind. Gas. 456. 

LINDSAY, J. G. 

Reference : — 12 M. 32, Not F, 

(69*a) 8. 72. ^ee No. 3, supra- 

(69-b) 8. 72 (6). See No. 63, supra. * 

(70) S. 10— Improvements ef/edted by mort- 

i gagee -Water-tax — Introduction of water-, 

pipes— Building of granary. 

A usufructuary mortgagee claimed that the 
f following charges shouli be^allowed to him in 
the settlement of accounts between himself an^^ 
the morigagor ; 
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¥rft»6fer ot Property kct^iipontinued). 
pi) }aoroiise jn the Municipal water-tar. 

(2) Amount spent in buiHing a granary. 

(3) Amount spent in laying out water-pipes, 
^ Held, (a) *tbat as regards (1), the increase in 
the Municipal tax should be borne by the 
mortgagee himself as he enjoyed an increase in 
rent consequent on the introduction of pipe- 
water ; 

(b) that as regards (3). this was not sub- 

stantial repairs ” within the meaning of B. 76, 
01. (d), so as to make the mortgagor liable for 
the aame (a) ; • 

(c) that as to (2) the granary being a move- 
abla wooden structure, the mortgagee himself 
Qoula remove the same, and he should not be 
allowed credit for it. Kuttuva Narayanasaml 
Iyer v. Soranamnal, 22 Ind. Gas. 635-15 M. 
L.T. 374. 

SADASIVA AlYAIt and TYABJI, JJ. 
lieferences :—(a) 19 M. 327, F.; 26 C. 1-25 
LA. 241-2 O.W.N. ft65, D.\ 16 Ind. Gas. 636 
«10 A.L.J 124, Diss. 

(71) S, 76 (c) — Mortgagee in possession 

tvheiher bound to pay enhanced Government 
revenue — Contract in mortgage deed-- 
Construction, 

Under S. 76(c), Transfer of Property . Act, 
the mortgagee in possession is bound to pay the 
revenue in the absence of a coutraci:; to the ocu* 
trary. 

In this case, a mortgage-deed contained the 
following words ; “ Out of this 60 paras 16 

naehies ot paddy is allowed for payment of 
revenue of 60 fanams 4 visams due on these, 
you having consented and uadertaken to pay 
the same from 1883 and obtain receipt tbecefor.'' 

This was followed by an appropriation of the 
balance of the total produce estimated at a 
specihed quantity to interest at a specified rate. 

Held that tbe mortgage deed contained a 
' contract to the contrary ’ such as is referred to 
in 8. 76 ic). Panambatta Kalathil Kunoha 
Menon y. Kalathlnpadikli Narayanan Ezhu- 
feeszan, 16 M.L.T, 317. 

OLDFIELD, J. 

References : — 14 Ind. Gas. 690 ; 18M.L.J. 31, 
D.\ 17 M.L.J. 617, R, 

(72) S. 76 (c) — Land Revenue— Liability as 
between mortgagor and mortgagee. See ACT 
II OP 1864 (MADRAS REVENUE RECOVERY), 
No. 2, 16 M.L^T. 226. 

(72-a) B. 81. See No. 30, supra. 

(73) S, 82 — Oontribution —^Principle upon 

< which it should be assessed — Execution sale 
set aside— Fees paid — Whether subject of con- 
tribution, See MORTGAGE (CONTRIIJUTION), 
No. 1,*12 A.L.J. 394. t 

(73-a) S. 83. See No, 76, infra, 

.(74) Ss. 83,103 ad litem appoint- 
ment of, in proceedings under S.&i^Duty of 
{0 appoint guardian Bkdliiem^^inor to 


Tranefer of Property Act— (Oonfint^ed). 

be allowed henefit of doubt in questions o) pro- 
cedure — Oi?;. Prp. Code (XIV of 1882), fif. 443. 
Shiva Nath Singh v. Manohi^ii Lal, 16 Q.O. 
261 » 22 Ind. Gas. 245. See Final Part, 1913, 
Ool. 1146. ^ 

(76) S, Mortgage — Tendep of 

f money-^ Tender by a letter — Whether a good 

{ender, ,, 

An offer bv letter of the amount due on a 
mortgage is not a good tender within tije meaiSv 
ing of S. 84 of the Transfer of Property Act, 
It is necessary that tbe iifoney should be 
actually produced, unless it could be showQ 
that the person entitled to receive the *money 
bad waived this condition. Chetan Das V. 
GohindSaran, 12 A.L J. 111^36 A. 139^22 
Ind. Gas. 659. 

Richards, c j., and Banbrji, j. 

Reference:— ^2 B. 440, R, 

0 - 

(76) Ss 84, 8H— Mortgagee'^ failure to take 
money deposited in Court bj/ mortgagor — 
Mortgagor iriihir awing money from Court 
after one year — Interest whether ceases 
from date of deposit. 

Where the mortgagor deposited into Gqurt 
the sum that was due for principal and interest 
on < the mortg ige^ and the sum was not taken 
out of Court by the mortgagees and was 
withdrawn about a year later by tbe mortgagor, 
held, in a suit by the mortgagee to recovor the 
mortgage debt, per Ay ling, J,, {Tyabji, J., 
contra) that intere-st does not pease to run from 
the date of tbe deposit. ThcvdfVayareddy v. 
li^nkatachela Pandithan, 16 M.L.T 131 = 25 
Ind. Gas. 96- 

t. 

AYLING and TYABJI, JJ. 

Reference ;-»-35 M. 44, F 

(77) S. 85— Person asserting title *pajramouDt 

or opposed to that of mortgagor— Whether can 
be impleaded as a party. See CiV. PRO. CODE 
(1908), No. 404. 22 Ind. Gas. 9^6. ■ » 

(78) S. 85— Suit for foreclosure— Joijnt Hindu 
family— Managing members made defendants 
— Oo-paroeners not made parties if bound by 
decree — Suit by latter for redemption if lies. 
See Mortgage (General), No. 17, IS O.W. 
N. 968. 

€ 

(79) Ss. 85, 91 — Attachment of mortgaged 
property by holder of a money -decree Suit on 
mortgage — Decree— Attaching creditor not made 
party, effect of. Titali Venkata Seetbara- 
mayya v. Yedvla Venkataramayya, 15 Ind. 
Gas. 334 = 37 M. 418. See Final Part, 1912, 
Col. 1047. 

(80) S. 88 —Mortgage— tDacree-^older^s right 
to apply for order absolu^ie (farced under Art. 
178 of the old Limitation Aot— Right not reviv- 
ed by O. XXXIV, r. 6^ Civ. Pro. Code. See 
CIV.PRO. Code (1908), No. 412, (1914) M.W. 

< N. 251. 

« 

(81) 8. 89— Estate under Court of Wards— 

Mortgage deoreecagainet person of propcletot— > 
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Tranafev of Property S^ei -iCofHifmed), 

No{ in aooordaece with S. 89, Q^ansfer of Pro- 
perty Act— Effect — Propriety cannot be qnes- 
tipned in -eyecution. See ClV. PBO. CODE 
(1908), No. 92. 27 M.L.J. 25. 

(81-a) S. 91. See Nos. 62 and 79, supt a, 

• S» 92— *Ein^l decree for redemption — 

Amtndment— Execution of decree— Limitatfon 
. -r- Application under 0. XXXIV, rr, 7.^, Civ. 

Pro. Code — Maintainability. See MORTGAGE 
I (REDJ^MPTION), No. 5, 22 Ind. Cas. 283. 

(82-0) S- 92. See No. 3, supra, 

(83) S. 95— ^Redemption of mortgage by one 
*of origina^mortgagor’s representative — Charge 
on shares of other representatives of original 
mortgagor for proportionate expenses. See 
^Mortgage (Redemption), No. lO, 22 ind, 
Cas. 918. 

(8S-a) S. 98. See Nos. 51 and 52, supra, 

• (84) S, 99 — Code of Civil Procedure (1908), 

O. XX^IV, r. j i-^^Mcney decree obtained 
by mortgagee against Hindu father — Sale 
of property — Purchase by mortgagee — Pxghi 
of sows io redeem — Estoppel of mortgagor — 
Possession of mortgagee -Waiver of claim, 

^ •k mortgagee cannot, by obtaining a* money 
decree for the mortgage debt and purchasing the 
eexuit^ of redemption in execution of his d<Joree 
relieve himself of his obligation as mortgagee 
and deprive the mortgagor of bis right to re- 
deehi. The sons of the mortgagor, who were 
no parties tc*tbe suit in execution of which the 
property can redeem the property 

after it has been purchased by the mortgagee 
in execution of his simple money decree (a). 

The fact that a sale in favour of the mort- 
gagee in execution of a simple money decree is 
confirmed does not prevent the i^ortgagor or his 
eons from impeaching it in a suit for redemp- 
tion and il can be set aside in such a suit i6). 

The rule o< Hindu law that the sons in a 
joiijt Hindu family can avoid payment of a 
debt for which a decc^ was passed against their 
father o^iy on showing that they were no 
parties to the decree and that the debt was such 
which they are not bound to pay, does not 
apply to the present case where the sons do not 
seek to evade payment of their father’s debt 
but offe* to pay it. 

The failure of thi mortgager to object to sale 
before its confirmation does not amount to 
waivef of the benefit given him by law, and the 
mortgagor ih his sons cannot be debarred from 
claiming redemption of tbe property on that 
ground. Sardar Sin^h y. Ratan Lai, 12 A.L. 
J. 866 =*36 A, 616 *=24 Ind. Cas. 612. 

RAFIQ md PIGGOTT, JJ. » 

References : — lfi>) 0. 296 ; 14 O.W.N. 679 ; 
10. 837, jP. (6) 18 A. 326 ; 24 A. 549; 27 A. 
460 ; 27 A. 617 ; 30 A. 146, R. 

(84-a) S. 99. See f^os. 64 and 65, supra, 

(86) 8, IQQ-^Will ermating charge by way of 
annuity-^Charge upon immoveable pro^ 
pertyt whether enforceableugaimt bona fide 


Transfer of Paoperty Act— (Confinwed). • 

^ 0 

transferee for value without notioe^Mort* 
gage and charge, distinction beitoeen — 
Registration of charges not compulsory-^ 
Document n creation of charge by, not com- 
pulsory — Lien legal and equitable^ adrhis- 
sion of. 

Where a charge upon an immoveable pro- 
perty was created by a will, the registration of 
which was not compulsory, and of the terms of 
which a stranger, the auction-purchaser, could 
not have been cognizant; 

JSeld, that the charge could not en- 
forced as against the auction- purchaser, he 
being a bona hde purchaser for value without 
notice (a). 

A charge does not operate to transfer to the 
charge-holder any interest in a specific im- 
moveable property as a mortgage does, Parbhu 
Dayal v. Babban Lai, 23 Ind. Cas. 867. 

Lindsay, j c. 

References (a) 28 a! 655 = 3 A.L. J. 651=* A. 
W.N. (1906) 166, Diss, 

(85-a) 8. 100. See Nos. 53, 69, 67 and 68, 
supra, 

(86) 8. 101— Charge — Extinguishment of 
charge — Mortgcigee having two charges^ 
Purchase under the first mortgage — Rights 
under f^cond mortgage cannot be enforced-"- 
Partition in mortgagee’s family — Different 
members becoming entitled to the two 
mortgages— Extinguishment, 

In 1886, certain property was mortgaged to 
G, and in 1894 it was again mortgaged to himt 
In 1895 G brought a suit on the mortgage 
dated 1886 and obtained a decree. In the sale 
that took place under the decree, G purchased 
the property with the permission of the Court 
subject to his mortgage dated 1894. At a 
paruiiionin 1905, between G’a grandson (plaint- 
iff; and G’s widowed daughter-in-law (defend- 
ant), the second mortgage went to the share of 
the plaintiff and tbe sale-certificate oame to 
the share of ihe defendant. The plaintiff sued 
to enforce the second mortgage against the 
defendant. But the lower Courts dismissed the 
plaintiff’s suit. On appeal : 

Held, confirming the decree of the lower 
Courts, that inasmuch as G could have had no 
right, after suing on the first mortgage, to sue 
himself in a double oapaoity as mortgagee 
under tbe mortgage of 1894 and mortgagor 
under tbe sale-certificate of 18^, those claim- 
ing through him as heirs could not have any 
cause of actiou against- each other upon the 
same materialst Laxmaa Ganesh Rajendra^ 
y. Mathurabai Narayan Goylnd, 16 Bom.L. 
R. 26*= 38 B. 369 **23 Ind. Oas. 121. 

Beaman and Macleod, jj. , 

(87) S. 101— Doctrine of merger — Intention 
— Benetit of person in whom the two estates 
have become vested. Sea LANDLORD AND 
’TENANT, No. 18, 23 Ind. Oas. 398. 

(87-a)* B. 103, See No, 74, Sttjpra, 
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• « Transfer of Projperty Kvii-^((hntinued), 

(88) 9, 106— 7#awrfZorc2 and tenant-— Tenancy 
from year to year for a fixed period — Ten- 
ant holding oyer — Nature of the tenancy — 
Tenancy *how determinable— Forfeiture in 

• case of breach of express condition — Accept- 
ance of rent after the breach— Wawer of 
forfeiture. 

Where a tenancy is from year to year, and is 
for a fixed period of time, but the tenant holds 
over after the expiry of that period, the tenancy 
would still retain the character of an yearly 
tenantiy and would not be determinable un^er 
8, 106 of the Transfer of Property Act ; but six 
months’ notice would be required to terminate 
the leltise. , 

Where a lease provides for the ejectment of a 
tenant after forfeiture of the lease for breach of 
express condition and the oondition is broken, 
any subsequent acceptance of rent would 
amount to a waiver of the forfeiture. Chatter 
Singh v. Nand Ki8hor|, 12 A.L.J. 1139. 

PIGGOTT, J. 

(88-a) S. 106. See No. 4, supra. 

(89) Ss. lOG, 107, WQ— Eject ment^ suit for — 
Lease of immoveable property for a station- 
ery shop— Holding over — Agreement to 
the contrary — Indirtct agreement- 'Pre- 
sumption of yearly payment of rent— Notice 
— 15 days, calculation of—Excfusion of day 
of service — Post mark, use of, in evidence — 
Date of notice, if proof of being posted on 
that date— Delivery of article — Inference — 
Post mark of the receiving office— Refusal 
to take delivery — Endorsement on the cover 
of the registered article — Admissible in 
evidence —Evidence Act, 5s. 32 (2), 33, 114 
— Tinder— Presumption. 

A tenant, holding on after the expiry of a 
lease of immoveable property taken for a sta- 
tionery shop, is a monthly tenant and is liable 
to be ejected on 15 days’ notice under 8. 106 of 
the Transfer of Property Act, 

The word„ */igreem8nt ’ in “ an agreement to 
the contrary ” in S. 116 of the Transfer of Pro- 
perty Act means an agreement as to the terms 
of the holding over (a). 

The rule that the mode in which rent is ex< 
pressed to be reserved, for example, at so much 
a year, affords a presumption that the tenancy 
is of a character corresponding to it, is not of 
universal application, and the presumption of 
a yearly taking does not always arise from the 
rent being payable yearly (5). 

, A notice served on the 16th Baisak which 
calls upon the tenant to quit on the Blst 
> Baisak (the last day of that month) gives the 
tenant 15 days* notice excluding the day on 
which* the notice is served and expiring with we 
end of a month of the tenancy (c). 

The use of a posj} mark in evidence involves •. 
at least three distinct principles. In the first 
place, the question arises, may it be: inferred 
from the pr4eefioa t>f what purports to be the 


Transfer of fooperty let— (Confinwed). 

t t 

official mark that the mark* was genuinely 
affixed by an officer of the Post Office concern- 
ed ? This is a question of authentication and 
may be answered in tbe affirmative, though 
there has been* some fiuotuation of judicial 
opinion on tbe subject* In the second p^ace, 
th|) question ^arises, wbethqr if ibe post mWk ^ 
be taken as genuine, it is evidence that the 
cover bearing it was stamped on th4 date the* 
impression bea^s. The answer is in the affirma- 
tive. In the third place, the post mark isi 
evidence that the place or«^ office mentioned 
therein was actually the place* where it was 
affixed. • 

4 •- 

The mere fact of a notice bearing a certain 
date IS no proof that it must have been poste^ 
on the same date. 

An article posted and delivered may be 
inferred to have been delivered in duo course of 
post (d). ^ 

A Court cannot take as matters of public 
notoriety the running time of trains between 
two places on a particular day, the 'number of 
mail trains within a given time and other like 
facts involved in such an enquiry (e). 

The date of delivery of an article sent l^y 
mail cannnot necessarily be inferred from tbe 
post mark of the receiving office. This rule 
is applicable with special force to registered 
articles which are delivered by the Post Office 
only between specified working hoprs (/). 

An endorsement on tbe cove't ^ a registered 
letter that the cover had been tendered to the 
addressee on a certain day and had been refused 
by him, is at best a record of a statement by the 
peon and would be admissible either under 
8. 32 (2) or S.^3 of tbe Evidence Act, if the 
requirements of those sections are fulfilled {g)^ 

Proof of the fact that a letter correctly ad- 
dressed has been posted and Bas not been 
received back through the Dead- Letter Oflicei 
may justify the presumption that it bad been 
delivered in due course of mail to the addressee, 
but proof of the fact that a letter has been duly 
posted and has been returned by the postal 
authorities does not justify tbe presumption 
that it has been so returned because it has 
been refused by the addressee. 

The presumptipn mentioned in 8. 114, Evi- 
dence Act, is not a presumption of law .but a 
presumption of fact, and when the defendant 
pledges his oath that the cover waf never ten- 
dered to him, tbe presumption of regularity of 
official business cannot ife treated as conclusive 
against him. Gobittda Chandra Saha y. 
Dwarka NathtPatita, 20 C.L.J.,455. 

MOOKERJBB and W^fLMgLBY, JJ, 

References:— (a) ,32 G! 123 (127), R. (6) 
(1837) 3 Bing. N.C. 308=^43 R.R. 728; (1841) 

2 M. & G. 611 = 10 L.J.Vl.P. 116 ; (1824) 3 B. 

& C. 88, B. (c) 28 C. 118 = 4 O.W.N. 790, JD. 
id) (1895) 66 Oonn. 870 = 60 Am. 8t. Rep. 96. 

R. ie) (1869) 10 Wallace 129, R. {fj (1865) 1 
Patt d; H. 228, A. {g) 16 Cl, 681, Expl di;DiBU 
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Tpanifev of Property kti^{Co^nued). 

(90) Ss, 106,111, 116 — Tenant by sufferance 
^Notice to quit determines tenancy— Posi- 

* lion of - tenant after determination of ten- 

• ancy— Trespasser — Liability for damages 
after determination of ^e?i&Mcj/—Rea judi* 

^ j^oata — Rent suit — Basis of title — A thika — 
^ Suit dismissed* for want of )proof — Sul^e- 
\ueYiJ, suit for posterior period. ^ 

I •§ 

Where a tenancy is determined by the issue 
|Of notice to quit, the position!* of the tenant 
alter the expiratiqp of the period hxed in ihe 
notice is no better than that of a trespasser. 
•He is, therefore, after that date, liable to the 
lesBOi to |>ay rant at fair and reasonable rate 
and not at the rate contracted during the 
subsistence of the tenancy. 

Where a suit for rent for a certain period is 
dismissed ^on the ground that plain liif has 
failed to prove the thika on which he relies, the 
« plain tiff can, in a subsequent suit for rent of a 
period postejpoffto the pqriod lor which he pre- 
viously sued, obtain a decree on proof of his 
thika. Mpnna Lai v. fiuchchu Lai, 22 Ind. 
Gas. 7. 

BANERJI, J. 

191) 8. 107—* Term’ of the lease — Period for 
whicl^ lessee protected if ho fulfils the cqndi* 
tions — Lease by Government in the ordinary 
way of business — Application of Crown Grants 
Act. 800 Registration act (lOOS), No. 12, 
12 l.L.J. 219. 

(91a) 8. See No. 89, supra. 

(92) 8s. 107, 116 — Oral lease for a year^ with 
delivery of possession — Renewal every year 
by annuaioral leases- -Leases xf valid --Non- 
delivery of possession — Holding over. 

Where a lessee, to whom pdftsession of the 
demised land was delivered under an oral lease 
for one jrear, continued to hold the land under 
successive oii^l leases each of one gear’s dura- 
tiop. t 

Heldt that, even if these later leases be 
invalid oh the ground of non-delivery of posses- 
sion (a), there was a holding over by the lessee 
with the lessor’s dissent, wjthm the meaning of 
8. 16 of the Transfer of Property Act. 

A series of successive leases each for one year 
is quite different f r Jin a lease from year to year. 
Mitarjit Mahton y. Sheikh* Leakut Hosain, 
18 C.W.N.868=‘23Iad. Gas. 3l8. 

OOXB lAid CHATTERJEB, JJ. 

Reference (a) 34 j). 207, R, 

(93) S. 108 [h] — Estoppel-- Mortgage suit— 
Defendant setting up permanent tenure 
created * before mortgage — Deciee that 
defendant was ^subsequent incumbrancer 
and could redeem — Defendants if estopped 
from setting up t^ancy before mortgage — 
Improvement by tenant— Fixtures— Right 
to remove after determination of tenancy — 
Equitable right — Benamidar defendant in 
mortgage suit, estoppel against, whether 
kMU beneficiary* 


Transfer of Prtiperty Xoi—iQoniinued). • 

la a mortgage suit the mortgagor’s* tenants 
were made defendants on the allegation that 
they had taken their tenancies from the mort- 
gagor after the date of the mortgage. The 
tenants pleaded that they held a permanent 
tenure created prior to the mortgage. The 
Court held that the tenants were subsequent 
incumbrancers and could redeem the mortgage 
within a time fixed. They having failed 10 
redeem, the property was sold by order of the 
Court and the sale oertificate was not made 
subject to any tenancies whatsoever : 

^eld, that the tenants were estopped from 
saying subsequently that their tenancy was 
prior to the interest of the auotion-purohJter. 

The right of a tenant to remove buildings, if 
he has not remov ed them before the determina- 
tion of his lease, is an equitable one, and in 
aeoordancG with the usages and customs of 
the country (a). • 

Where a lease was pot determined by any 
notice to quit, and the decree in the suit, under 
which the tenant lost his right, did not give 
him any opportunity to remove the buildings, 
the High Court allowed three months’ time to 
remove them. 

A benamidar defendant in a mortgage suit 
represents the interest of the person beneficially 
entitled, and an estoppel created against the 
benamidar hy the judgment and decree in the 
suit binds the beneficiary (&>. Kanai Lai Jalan 
Y. Rasik Lai Sadhukhan, 23 Ind. Cas. 762. 

B^LETCHERand CHATTEBJEA, JJ. 

References:— (a) B L. R. Sup. Vol. (F.B.) 
595= 6 W. R. 2-48, Bel. {b} 21 Ind. Cas. 979 = 
19 C.L.J. 34, F. 

(94) S. 108, cl. (h) — Permanent tenant— Land 
Revenue Code (Bom. Act Vo/ 1879/, S. 83 
— Right to cut trees planted by the tenant. 

A permanent tenant who has planted trees 
on his land has the right of cutting down and 
making use of them. This principle has found 
legislative sanction in 8. 108, cl. (h). of the 
Transfer of Property Act. Sitabai Raghunath 
Karmakar y. Shambu Sonu Gajana, i6 Bom. 
L.K. 595 = 38 B. 7i6. 

Beaman and Hayward, .jj. 

(94'a) 8. 108 (h). See No. 25, supra. 

(95) 8. 108 (»)— Tenant’s rights— Common 
law principle. See MADRAS ACT 1 OF 19(X) 
(Madabar Compensation ^or tenants’ 
Improvements), No. 5, (1914) M.W.N. 160. 

(95 a) S. 108 (;). See Nos. 5 and 40, supra. 

(96) Bs. 108 fj) and 111 (p) — Principles of-* 
Application— 8ub-letting— Forfeiture of lease 
— Meaning of the words ‘Dokandari Khud.’ 
Se| Landlord and Tenant, No. ao, 36 
P.W.R. 1914, 

(97) S. Ill— Agricultural lease — Disclaimer, 
what constitutes— B^orfeiture. See LANDLORD 
AND TijNANT, No, 30, 16 M.L.T. 442, 

(97-a) Bee No, 90, supa. 
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* Transfer of Proj^erty kct^iC^ntimted). 

(98) 5. Ill {dj^Mergar-- Leases credited pri- 
or to passing of Transfer of Property Act-- 
Vesting of superior and lens, -hold interests 
in one pirson aft r passing of Act-' Doc- 

• trine of merger in, mo/wssii — Sikmi taluq — 
Specified boundaries — Creation of new 
taluq, 

8. Ill id) of the Transfer of Property Act is 
applicable to leases created prior to the passing 
of the Act when the vesting of the superior and 
lease-hold interests in one and the same person 
oocur| subseqaent to the passing of the Act |a). 

Where a document purports to convey to the 
plainUil lands within specified boundaries to 
be held by him at a specified rent on a silcmi 
taluq tenure, it may have the efiect of either 
reviving an old siknii taluk or of creating a new 
sikmi taluq on the same terms- 

Obiter dictum Prior to the Transfer of 
Property Act, thd doctrine of merger did not 
apply to property iot the mofussil. Abdul 
Karim v. Ahammad All Meaji, 23 Ind. Gas. 
613. 

TBUNON, J. 

Reference '.—(a) 3 Ind, Gas. 994 = 36 C. 
m, ReL 

(98-a) S. Ill id). See No. 6, supra, 

(99) S, 111 (<;)— Lease — For feitg.re— Breach 
of express condition providing that on breach 
thereof lessor may re-enter or lease shall he 
void —Condition that lessee should dwell on 
land — On failure to dwell lessee to have no 
interest in connection with land— Failure 
of lessee to dwell after taking possession 
whether entails forfeiture. 

A lease oontaiued the following conditions 
“ You will enjoy the profits from generation to 
generation by erecting houses upon the land 
and dwelling therein. If you fail to dwell 
upon the land, you will have no interest in or 
oonneotion with the land.” 

Held, that there was no express condition in 
the lease wl^qh provided that on breach there- 
of the lessor might re-enter or the lease shall 
become void within the meaning of ol. {g) of 
S. Ill of the Transfer of Property Act, and that, 
therefore, if the lessee, after he had entered into 
possession, should cease to dwell upon the pro- 
perty., no forfeiture would take place and the 
lessee could not be ejected. Nabakamar Datta 
y. Trailokya Nath Bose, 24 Ind. Gas. 354. 
MUKERJeSj and BEACHCROFT, JJ. 

(99-a) 8. Ill (g). See No. 96, supra> 

i (100) Ss, 111, 114, 117 — AgAculturalUase— 
Forfeiture— Breach of condition — Landlord's 
right to eject^Overt act showing intention to 
deterri%vnB tenancy — Not necessary — R^ef 
against forfeiture— Offer to pay before High 
Court— Not made in lower Court— High Courts 
power to grant relief. Yidyapurna Thirtha ^ 
Bvamlav v. Rangitppayya. 14 M.L.T. 344 
25M.L.J. 4S6>-(1913) M.W.N. 901^31 Ind. 
Cas. 405. Bee Final Part, 1913, Col. 1153. 


Transfer o^^roperty Act -(Con/inwrd). ^ 

(TOl) 8. 114 — Non-payment of ^ rent and 
transfer, grounds of forfeiture— Payment 
in Court when suit filed— Discretion *of 
Court— Transfer by one of several kesees^ 
Forfeiture,* 

In a oase^ in which non-payment ofV:i;^t« 
eatails forfeiture and the le&se can be deteunin- 
ed by# reason of such forfeiture, if the lessee 
pays or tenders thp rent in arrears together mllx 
inierest theroda and the full costs of the 8uit|^ 
at the hearing of the suit, the OourV has a 
discretion not to make a decree for ejectment 
and may pass an order relieving the lessee 
against the forfeiture. t 

Where a transfer by the lessees of the pre- 
mises leased makes them liable to ejectment 
and transfer is made by only one of them of 
his interest in the premises leased, such of tbp 
lessees or their representatives as did not make 
any transfer are entitled to continue in posses-, 
pion on payment of the reqA agreed upon. 
Kundanlal y. Kallu,* 12 A.L J. \)50 = 24 lnd. 
Cas. 79. 

BANERJI, .1. 

(102) S. 114 — Ejectment of tenant for non- 
payment of rent— Forfeiture — Payment*by 
transferee of the tenant — Sub lessee entitled 

^io be relieved*of the forfeiture. 

Where a lessee is permitted by law td trans- 
fer, mortgage or sub-lease his rights, the t|;^n8- 
fereo of these rights must be deemed to stand 
in the shoes of the transferor for the purpose of 
making payment of tbe rent ^ arrears and 
c(Kt8ot the suit under S. 114 of tbe Transfer of 
Property Act, and the transferee is under the 
above section as much entitled to be relieved of 
the forfeiture as tbe original tenant. Ahmad 
Husain v. Risy^ Ahmad, 12 A.L.J< 1035. 

SUNDAR LAL, J. 4 

(102-a) S. 114. See No. 100, ^upra, 

(102-6) 8. 116. See Nos. 4, §9, 90 aDd^92:, 

supra, 

(102 c) 8. 117. See No. 100, supra, 

(103) S. 123— Mercayers of Southern India— 
Gift-Muahaa. See MAHOMEDANLAW (GIFT), 
No. 8, 23 Ind. Cas. 647. 

(103-a) S. 123. See Nos. 8, 60, sup a, 

(104) Ss. 123, 130, 137 •- Making over of 
promissory notes 'Without endorsement if con- 
stitutes valid transfer or gift— Transfer okchose- 
in action. See ACT XXVI OF 18%! (NBGOTI- 
ABLE INSTRUMENTS), No. 9, 19 O.W.N. 494. 

(104'a) 8. 129. See No. 8, supra. 

(106) S. 130— Trwsfs Act, 8. 81 — Chose-in- 
action — Assignment — FixeA deposit re- 
ceipt— Depositor aski^fg B^nk on due date 
to renew the deposit on donee's name — 
Valid gift — Resulting trust cannot be 
implied from the troAisaction, 

W had a fixed deposi); of Rs. 10,500 at a 
Bank which fell due oA the 7th August, 1912. 
On the due date, W sent tbe receipt duly endors- 
ed, and sent a fetter to the Bank asking that 
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the amount of the deposit with interest may be 
handed ovdr to his nephew (defendant). The 
defendant drew interest and Bs. 500 and 
deposited Bs. 10.000 with the Bank for a fixed 
term in his own name. On W’8 death, which 
to(^)hlaoe on the 18th October 1912, plaintiff, 
ofre of the hei?s* of*W, filed a sutt to obtained 
deolaAration that the amount of Rs. lO.OOOform- 
edpart o! W^s estate. The lower Oourt held 
that the endorsement of the receipt by W was 
liot evidence of a gift to defendant ; that there 
was no effective trfjnsfer of the debt due by the 
Bank to W, and that, if there was, there would 
he a resulting trust for the legal representatives 
of W unde/S. 81, Trusts Act. The Court having 
granted the declaration, the defendant appeal- 
ed 

Held (1) that the defendant was the owner 
of the money secured by the existing receipt ; 
because an order on a Banker to pay money 
Vhich he held to the credit of a customer was 
not an assigiffmdbt of the debt but an authority 
to deliver property which, if acted on, was 
equivalent to delivery by the customer ; 

(2) that the evidence in the case negatived 
the idea of any resulting trust ; 

tS) that there was an absolute gift to the donee 
(defendant) with the expeotaljon that be wquld 
look after the donor till the latter’s death. 

A deposit receipt is not a negotiable instru- 
mend which passes either by delivery or by 
endorsement^ but where the money mentioned 
in the receipt is immediately payable and the 
receipt is i^dsented duly endorsed together 
with an order to pay a given individual, that 
individual becomes the owner of the money 
upon payment^by the banker or his promise to 
hold it at the disposal of the payee. R. D. 
Sethna v. Grace Edith Hemmiiigway, 16 
Bom. L.R, 634 » 38 B.618. 

Sc6tT, C. J., and BATCHELOR, J, 

• (106) 8, 130 — Debt — Hypothecation of— Pro- 
missory note-^eqlect of hypothecatee to collect 
debt under -•Debt allofved to become barred — 
LiabilitH of hypothecatee to account— Transfer 
of actionable claim. Mathakrishnier T. Yeera- 
raghava Aiyar, 25 M.L.J. 356»14 M.L T. 
411«(1913) M.W.N. 839*21 Ind. Oas. 316 
(P,B.).» See Final Part, 1913, Col. 1154. 

(106-a) 8. 130. ^ee Nob.^9, 104, supra, 

(107J S. 137— Applicability to Sind — Assign- 
ment of Railway receipt in Sind — Effect. See 
OONTRACT^ACT, No. 80, 7 S.L.R. 163. 

(100) S. 137— Matela receipt— Whether goods 
pass upon its transfer. See SHIPPING COM- 
PANY. No. 1, (1914) M.W.N. 163. 

(109) S. 137. ^See*No. 104, supra. 

Trees. 

(1) Ejectment of t^hant— Compensation for 
trees planted. See DANDLORD AND TENANT, 
No. 28, U.B.R. (1914) Jst Qc., p. 11. 

(2) Trees planted by tenant on his oultivatory 
holding before accrual of tehancy— Effect of 
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Trees— (Conc2t«2ed) . 

ejectment decree. See liANDLORD *AND 
Tenant, No. 27, 93 Ind, Oas. 967. 

(3) Suit for possession of land free of house 
and trees— Claim merely for removal of trees 
— Limitation, See LIMITATION ACT (19d6), 
No. 132, 17 0.0. 262. 

Trespass. 

(1) Trespassing on another’s land and build> 
ing costly buildings thereon — Removal of build- 
ings— Money compensation — Acquiescence. See 
Building, No. l, 12 A.L. J. 1026. 

(3{) Trespass committed upon plaintiff’s land 
— Recurring cause of action — No right of ease- 
ment acquired— Declaratory suit — Limitation. 
See Limitation act (1908), No. ill, 12 A.L, 
J. 1150. 

(3) Suit against trespasser — Possessory title 
— Cause of action. See POSSESSION, No. 7, 
(1914) M.W.N. 784. 

Trial. 

Trial of case piecemeal — Effect. Sea OlV, 
Pro. CODE (1908), No. 197, 20 O.L. J. 426- 

Trust. 

(1) Trust — Property settled by Government on 
certain persons ^ — Order mentioning the 
'name of old proprietors— Whether any trust 
in favour of old proprietors. 

Property in dispute was sold for arrears of 
revenue and was purchased by the Government, 
The Government in course of management gave 
leases of the property to some of the old pro- 
prietors inoluding one Hannu. Hannu died, 
and Bhagia claiming to be bis widow was 
recorded as a tenant in his place in the khasra 
and the khewat, and the objections of Madho 
to the effect that he was the heir were dis- 
allowed. The Government, thereafter, made 
up its mind to make over the property to the 
old proprietors ** as represented by the khewaU 
dars ” and, without making any enquiry as to 
the title of old proprietors, settled the share 
held by each khewatdar, upon him. The share 
held by Hannu was settled upon Bbagia. 
Madho brought this suit for declaration of bis 
right upon the ground that it was the inten- 
tion of the Government to give the property 
baok to its former owners, and that Bbagia 
had no right, not being the lawful wife of 
Hannu, that the settlement of property on 
Bhagia created a trust in favour of the lawful 
heirs of Hannu and as such Jje was untitled 
to his share. Held that Bhagia did not stand 
to Madho in a fiduciary or semi-fiduciary 
position. Madho v. Bhagia, 12 A.L.J. 4* 
22 Ind. Oas. 621. • 

TUDBALL, J. 

• 

(2) Religious trust— Property completely dedi- 

' cated—No poiver to sell— Bequest sitbject tp 
performance of services— Power to sell. 

If the bequest in favour of a legatee amounts 
to a complete dedication df the property to*a 
religiouf trust, then he oould not sell it. If 
it was merely a bequest- to him subjeMst to nn 
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I TruBt--(Con«nMed). » 

oblig iti«n to perlorm oertain fierviods, then he 
oould. Tahilram Pessaraal v. Ailmal Khe- 
moomal, 7 S,L.R. 120 = Ind. Caa. 221. 
HAYWAlfD and BOYD, A J. CS. 

^ References i-^ia) 13 Bom. L.R. 101 «35 B, 
156, R. 

(3) Public trust — Non-resident foreigner 
whether can claim to ha hereditary trustee. 

The plaintiff io this case claimed to be the 
hereditary trustee for public charitable purposes 
of cer|aiij property in British India under Jho 
terms of a deed of trust created by his ancestor, 
who like the plaintiff was a non-resident 
forei^er. The lower Court dismissed the suit 
on the ground that plaintiff was a non-resident 
foreigner and so disqualified. 

Held that a Hindu is not incapable of suc> 
ceeding to the office of hereditary trustee of 
property situatedun British India merely on the 
ground that he resides outside British India, 
and that there is nonsuch disqualification in 
the case of a public charitable trust, which 
does not come within the terms of the Trusts 
Act. Yenkatachella Mudali y. Arunachella 
Mudali, 16 M.L.T. 104 = 25 Ind. Gas. 80. 

Wallis, offg, c j., and kumarasami 
Sastri, j. • 

(4) Trust --Dedication — Revocatipi, 

It is not open to a settler to revoke a complet- 
ed settlement. There can be no revocation 
after a valid dedication to charitable uses. 
Where the terms of a trust have not been given 
effect to, the defaulting trustee cannot claim to 
revoke the trust. In a case of public trust there 
can be no revocation if there has been a com- 
plete dedication of property. 

Where a woman dedicated her property in 
the following words “ I have given away by 
this deed of gift this day to the said Ambal the 

said shops, etc I shall establish 

a kattalai in my name for charity in the right 
time.*' Held that there was a complete dedica- 
tion and that the last sentence only indicated 
that the details in respect of the dedicated pro- 
perty shall be settled later on. Krlshnasami 
Pillai y. Kothandarama Naioken, (1914) M. 
W.N. 703 = 27 M.L.J. 682 = 16 M.L-T. 513. 

Sbshagiri Iybr and Kumarasami 
Sastri, jj. 

(6) Trust — Several trustees— Suit by one 
trustee to eject tenant — No previous consul- 
tation witrC other trustees prior to filing 
suit— Notice to co-trustees to join in suit 
given'— Later impleaded as defendants - 
« Maintainability of suit. • 

Where one of several uralans (trustees) of a 
Devaswom sded to eject a tenant of the 
Devaswom to whom the other uralans, ^bo 
were impleaded as defendants Nos • 4 to 9 in the 
suit, granted, without consulting the plaintiff, 
a^few days prior to ^uit, a renewal of the lease, 
and where, prior to filing suit, plaiutiff gave a 
notice to those oo-uralans calling on Hhem to 
join him in the plaint : 


Trngt— (CoijftnMsd) • 

Held that the suit was mkintainable and 
could not fail mevely because plaintiff had not 
held a consultation with the other uralans 
before suing. Cherukat Madathil Edakra- 
raanoheri lllaC Damodaram Nambudrf v. 
Mangathayee Damodaram Nambudri, 
r^T. 260 = (1914) M.W.N, 834, * ^ 

A^YLING and SBSHAGIRI lYBR, O^T. * 

References 34 M. 406 (414), R . ; 14 M. 489* ; 
23 M. 82, D. ^ 

(6) Trust — Plaintiff heddinq property as 
trustee — Bight to trusteeship negatived by suit — 
Plaintiff cannot now turn round and claim thd 
benefit of suck possesnon for himself—' Animus 
posaidendi,* decisive factor in determining 
adverse possession — Defendant ^ a kanom demised 
from plaintiff's father as trustee, not estopped 
from denying plaintiff's title to redeem, on the 
ground that he was not a trustee at date of suit. 
Paramathan Thuppan y. Choo^ akkapathil 
Mcndekottll. (1912) M.W.N. 445r=ll M L T. 
355 = 14 Ind. Gas. 168 = 37 M, 373. See Pinal 
Part, 1912, Col. 1060. 

(7) Qifi for ‘ Dbarmakarmarthe ’ [religious 
acts) and * dharmoddeshe ' {religious purposes) 
—Gift^or ‘ works of public good Validity— 
Trusts when void for uncertainty. Sarat 
Chdndra Ghose (. Partap Chandra Ghose, 40 
0. 232 = 21 Ind, Gas, 194. See Finad Part, 
1913, Ool. 1169. 

• 

(8) Religious endowment— Devc^sthanam or 
temple — Costs of litigation — Suit dismissed for 
technical defect -Trustee's right *6/ reimburse- 
ment — When recognised— Suit by person not 
trustee— Substitution of proper trustee— Proper 
representation — Validation from* commencement 
of suit — Cure of defects — Not affected by Limi- 
tation Act, S. 82 — Limitation Act, S. 10— 
against trustee not validly appointefi—Plea of 
bar by limitation— Not to be raisec^Order 
substituting proper trustee — Coitfirmation in 
appeal— Finality — Civ. Pro. Code, 1882, S. 691 
(—Civ. Pro. Code, 1903, S» 105). Siibraradnia 
Aiyar alias Piohu AiyaV y. H. Subba Naidu 
(dead) 2. Anantha Krishna Naidu, L. R. of 
the Ist respondent, 25 M L.J, 452 = 14 M.L T. 
437 = 21 Ind. Oas. 421, See Pinal Part, 1913, 
Col. 1161. 

(9) Trust, charitable and religious trust— 
Appointment of committee 6f trustees and of a 
Superintendent ufider them — Donor appointed 
first Superintendent — Superintendent if *inay h$ 
removed by trustee— If may sue for injunction to 
restrain removal— Contract of service or trust — 
Remedy. Ram Chundd* Bajpye v. Rakhal 
Das Mukerjee, 17 G.W N. 1046 = 20 Ind. Gas. 
167 = 41 C. 19. See Final Part. 1913, Ool. 
1162. 

(10) Civ. Pro. Code (IMpS)," 8. IQO- Second 
appeal against decision of lower appellate Court 
—Reference to the origin^ Court's decision err on- 
eous^ ^Trustee's power to^ divest himself of his 

office. S.K.Subramaniam Pillay y. P.Goyinda- 
swamy Pillay, 7 L.rf.R. 39 = 21 Ind. Gas. 
232=6 Bur. L.T 180. See Pinal Part. 1918, 
Ool. 1168. 
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Trait— (Continued). • 

• f* 

(11) Powera <Jf local bodies to sue in respect 
of trust prbperties in the absence of trustees. 
See ACT V OF 1884 (MADRAS LOCAL BOARDS), 
No. 1. 27 M.L.J. 284. 

(12) Kg presentation of estate by one of three 

adpiinnistratorg'— Compromise by him — Kffeot 
(In^sale— Rights of bowa auction purohaier 

— Limitfl^Jbion to set aside sale. See ADMINIS- 
l/feATOB, No. 2. (1914) M.W.N.921. 

^ (13) Nature of benami tranaiction— Result- 
ing tfust. See^ BENAMI TRANSACTIONS, 
No. 6. 24 Indi»Cas. 10. 

• (14) Alienation by trustee— Suit for removing 
trustee an«l for declaration of alienation to be 
invalid — Voluntary transferee — Transferee for 
fionsideration but not in good faith — Transferee 
for consideration and in good faith — Distinction 
—Limitation— Appeal by alienee — Death of 
trustee peitding appeal — Whether appeal abates 
.—Whether alienees or trespassers can be joined 
as parties to su^i under 8. 92, Civ. Pro. Code. 
See Civ. Pbo. Code (lofls), No. 129, 26 M.L. 
J. 537. 

(16) Claim petition filed by trustees claiming 
under trust deed — Trust-deed found to be for 
b^efit of judgment-debtor — Claim disallpwed — 
Finality of order— Appeal. See CiV. PRO. 
CODR (1908), No. 335. 21 Ind. Cas. 748. , 

(16) Suit for removal of trespasser in posses- 
sion of trust property— Applicability of 8. 92, 
Civ.*Pro. Code. See Civ. PRO. CODE (1908), 
No. 123, 22 ind. Cas. 677. 

(17) Suit under S. 92, Civ. Pro, Code, compro- 
mised and trustee discharged from liability ito 
account— Compromise decree attacked an frau' 
dulent and ooUusive — Declaration sought that 
discharge of trustee from liability to account 
is void — Sanction of Advocate- (^neral whether 
necessary. SeeCiV. PRO CODE (1908;, No. 128, 
23 Ind.^sCb. 111. 

(18) Suit ta remove mutwali of mosque — 
Compromise which plaintiff agrees to with- 
draw suit for .consideration whether lawful. 
Bee CIV.,Pbo. Code figOS), No. 125, 18 C-W. 
N. 126«. 

(19) Alienation of trust property — Suit under 
8. 92, Civ. Pro. Code — Alienees whether proper 
and necessary parties. See ClV, PRO. CODE 

(1908), No. 126, 16 M.L.T, 178. 

• 

(20) Heir taking under b« trust deed — His 
liabili^es not affected. See HINDU Law 
(General)^ No. i, 27 M.L.J. 694. 

. (21) Father-in-law and son-in-law— Solicitor 
and client — DepositoJ and banker —Principal 
and agent— Creditor and debtor— Relationship 
between them— Whether that of an express 
trustee. Se5 LIMITATION ACT (1908), No. 28. 
22 Ind. Cas. 936^ ^ 

(22) What amounts to dedication to temple 
—Mortgage by trustee for his own purposes— 
Decree upon mortgage and delivery to purohaser 
in execution— Suit by^ succeeding trustee to 
recover on behalf of tbe temple — Adverse 
possession — Limitation. LIMITATION 

ACT (1908), No. 136, 27 M.L.J; 196. 


Trust— (ConclircZed). 

(23) Uralans — Alienation and dele^^atTon of 
trusteeship invalid— Custom— Appointment of 
agent by two out of three without giving notice 
to tbe third Uralan invalid. See MALABAR 
Law. No. 3. (1914) M.W.N. 251. • 

Trusts Act. 

0) Trust by a Hindu — Revocation of trust— 
Withdrawal of revocation. See HINDU LAW 
(ALIENATION), No. 9. 216 P.L.R. 1914. 

(2) 8. 6— Composition deed — Test — Registra- 
tion whether necessary. See REGISTRATION 
A0T (1877), No. 7, 16 Bom. L.R. 236. » 

(3) S. 8— Fixed deposit reosipt— Depositor 
asking Bank on due date to renew the cHeposit 
on donee’s name— Valid gift — Resulting trust 
cannot be implied from the transaction. See 
Transfer of Property act, No. 105, 16 
.Bom. L.R. 634. 

(4) 8. 64. See CiV. PRO. CODE (1908), 
No. 129, 26 M.L.J. 537. 

(6) 8. 90. See Mo!tTGAGE (GENERAL), 
No. 30, 27 M.L.J. 213. 

Unconscionable Bargain. 

Mortgage fixing 30 years for redemption— 
Whether unconscionable. See MORTGAGE (RE- 
DEMPTION). No. 9.a2 A.L.J. 492. 

Under-progrietary Rights. 

(1) Oudh Sub-Settlement Act (XXVIo/ 1866), 
rr. 2, 10 — TMder-pr 02 ) rietary right-- Grant 
of cash nankar by mortgagee for mortgagor's 
maintenance whether amounts to grant of 
tender -proprietary rip/if—Nankar, meaning 
of -• Under-proprietary right not granted by 
Settlement Qourt whether can be subse- 
quently setup before Civil Court— Right to 
cash Nankar whether connotes right to 
possession as under-proqorietor — Theka 
malikana — Long lessee whether under- 
proprietor — Proof required to establish 
under -proprietary right — Sir or nankar, 
under- proprietary right in respect of — 
Refusal of Settlement Court to grant Sub- 
Settlement^ effect of — Estoppel— Payment 
of nazrana and cesses, effect of—Aaverse 
possession — Ejectment of lessee through 
Civil Court, 

Tbe grant of an annual cash nankar by a 
usufructuary mortgagee to the mortgagor for 
his maintenance, during tbe subeistenoe of the 
mortgage or even at the time of its execution, 
does not indicate that such grafK was intended 
to operate after the mortgage became irredeem- 
able as a grant of an under-proprietary right. 
The claim for under-proprieWy right not 
established before, and not granted by, th^ 
Settlement Court having the poyvers of a Civil 
Court, cannot be subsequently set up before the 
0ml Court. » 

A right to cash nankar does not necessarily 
connote a right to possession of laud as an 
under-proprietor (a). • . • 

A lonft lease, even a perpetual lease, dees not 
constitute tbe lessee an tti)dpT-proptietory 'and 
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• Under proprietary Righti— (CtoniintMd). 

a * 

unlees a<olaimani to an under-proprietary right 
shows a decree of the Settlemeat-Oourt in his 
favour or a grant or a right acquired by pre* 
fioription, the^mere fact of his possession, when 
it Is traceable to a lease granted by the ancestor 
of the Talukdar^ does not invest him with an 
under- proprietary right (6). 

Under r. 10 of the Oadb Sub-Settlement 
Act, a former proprietor, who is not entitled to 
a Sub-Settlement, can claim an under proprie- 
tary right in respect of the land held by him 
as sir^t nankar when he was in proprietp.ry 
possession of the same within the period of 
limitation, either by himself or by some other 
persofi or persons from whom his title is 
derived (c). 

The right to claim a Sub- Settlement under 
r. 2 of the Oudh Sub-Settlement Act, if 
negatived by the Settlement Court, cannot be 
subsequently revived. 

Lessees are estopped /rom denying the title of 
persons stepping into t.he shoes of the original 
lessor. 

Where it is proved that persons olaiming 
under-proprietary .rights have been paying 
nazrana and cesses to the landlord, their possf s- 
sion cannot be regarded as adverse, but they 
are not liable to ejectment* as lessees through 
the Civil Court. Tirbhuwan Bahadur Singh v. 
Mukta Prasad, 22 Ind. Cas. 125, ' 

KANHAIYA LAIi, A.J.C. 

References:— {a) 2 Ind. Cas. 297*»12 O.C. 
m, F. (6) U Ind. Cas. 920 = 14 0.0. 196, F. 
(c) 16 Ind. Cas. 181 = 15 0 C. 33 (38), E. 

(2) Declaration, Suit for, that defendants 
are not under ■proprietor$^ Previous deci- 
sion of Revenue Court holding defendants 
to be something more than ordinary tenants 
— Substquent decision of Revenue Court 
holding defendants to be under-proprielors 
— Cause of action, accrual of— Lessee under 
Settlement Court decree vacating holding for 
five years and getting it bach on new lease 
not different from terms of decree, effect of 
—Ouster — Dahyak right, when confers 
under-proprietary right, upon holder of 
former right— Cash dabyak right, whether 
connotes right to possession —Jurisdiction of 
Civil and Revenue Courts— Transferability 
of dahyak right— Preferential right to lease 
whether transferable- Holder of dahyak 
right and of preferential right to lease, 
whether art under proprietor^ Refusal of 
Settlement Court to grant sub-settlement to 
lessee of whole village, effect of^ Costs— 
Court-fee pa/id on withdra^m part of claim, 

* whether allowable as costs. 

In a suit between the parties, the Revenue 
Gourtideoided that the status of the defGnda|its 
was not that of ordinary tenants. In the next 
case between the parties, the same Court held 
^at the defendants were under-proprietors. 
&en the plaintiff brought a suit in the Civil 
Ooutt for a declaration that the defend ants 
vrece not undBr^prop tietors I 


Under-propiptetary Rights— (Ccnc/t^rd). ^ 

Held, that the cause of aotibn for the civil 
suit arose not with the previous decision but 
with the entry of the defendants’ tfames in the 
under-proprieta^ khewat under the subsequent 
order of the same Court. 

Where a lessee under a Settlement 
denree vacated his position ak such for five ^eara 
and tbiin had a new lease of the holding grant- ^ 
ed to him not materially inconsistent with* 
the terms of the Settlement Court decree : ^ 

Held, that the rights of/he snooeasors-in- 
interest of the lessee under tCie Settlement 
Court decree were not destroyed or diminished,! 
as the ouster did not last long enough th bar 
their rights by limitation. 

A dhayak right, i e., a right to ten per cent> 
of the rent roll unless accompanied by posses- 
sion otherwise than by favour or force, does not 
necessarily connote that the hold*er of that 
right has also an under-proprietary right in the#^ 
land. c , 

A cash dahyak right does not necessarily 
carry a right to possession. 

It may be opeo to a Civil Court to declare 
that a tenant bolds under a decree of Court, 
leaving it to the Revenue Courts to decide 4n 
detail upon the rights, liabilities and other 
incidents of that tenancy (a). * 

A dahyak right is, ordinarily spfbaking, 
transferable. ^ 

A preferential right to a lease doe^ not become 
transferable even if coupled wit^a dahyak right. 

A dahyak right coupled with the right to 
claim a lease over the total of villages by pre- 
ference to all comers does not, tl^refore, confer 
on the lessee an under- proprietary right. 

The refusal of a Settlement Court to grant 
a sub-settlement to a lessee of the whole village 
conclusively shows that the lessee «not an 
under-proprietor. ^ 

The Court-fee paid on that p|rt of the olaini 
which is subsequently withdrawn oannoli' be 
allowed as costs. Ram Jiyawan »v. Raja 
Mohammad Abdul Haisan Khan, 28 Ind. Cas. 
231. 

KANHAIYA LaL and SABONADIBRB, 
A.J. CS. * 

References (fl) Select Qases (Oudh) 282 ; 2 
Ind. Cas. 297 = 12. 0.0. 124 ; 13 Ind. Cas. 809 
= 14 O.C. 336 and 5 C. 198 (206, 207), 

Undue Influence. 

Mortgage-deed — Execution admitted — Sur- 
den of proving failure dt consideration. See 
Transfer OF Property act, No. 66, 2i 
Ind. Gas. 581. ^ ^ 

UniYeraltles Act. * ^ 

See ACT VIII OP 1904. * 

Unlverilty Regulationsf 

Calcutta Univeraity-— Duty to appoint Uni- 
versity lecturers if diacletiooaTy or obligatory 
--Eflect of part performanoe. Bee Manda- 
MOB, No. 1, 18 d.W.M. 480. 
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Upper Borma Civil Cottrte RegelJ^tion. 

See BBC. 10^1896. 

Yaluation of Sait. 

(1) Valuation of suit-^Further appeal — P/*«- 
emptioYi suit--‘Pre emption Mioney declared 

be payable by pre-empt or is not the cri- 
• Pterion to dktern^ne the course*of appeal m 
iknd suits. ^ ^ 

* To land suits, where the value of the claim 
lot purposes of jurisdiction is calculated accord- 
Aig to the revenue payable on the land claimed, 
the course of ^p^al is determined by such 
value and not by the amount of money decreed 
(jb be payable to the vendee by the pre-emptor. 
Teja Singh v. Sundar Singh, 10 P.L B 1914 

»21 P.W.K. 1914 = 23 Ind. Oas. 89. 

» 

Shah Din and Beadon, jj. 

(2) Valuation of suits for cancellation of 
bond. See ACT VII OP 1897 (SUITS VALUA- 
TION), No. 3, (1914) M.W.N. 767. 

(3) Value St a*suit, what is the. See ACT 
XII OP 1887 (Bengal, N.W.P. and Assam 
CIVIL Courts/, No. 4, 23 Ind. Gas. 964. 

f4) Suit for possession of colony land — Valua- 
i^tion — Court fee — Jurisdiction — Suit improperly 
vallied — Procedure. See GIV. Pro. '*C0DE 
(1908)^ No. 269, 194 P.L.R. igu. 

(5) Si|it for declaration by decree-holder 
under 0. XXI, r. 63, Civ. Pro. Code — No dis- 
pute's to title between the judgment-debtor 
and the objeq^or— Value of suit foe purposes of 
jurisdiction. See Civ. FRO. CODE (1908), 
No. 340, 268‘V.t.R. 1914. 

• 

(6) Cognizance of plaintifi's valuation of 
relief sought when acceptable. See COURT 
Fees Act, No. 5, 24 ind. Gas. 316. 

(7) Undervaluation of propeiPty and filing 
of suit in • wrong Court whether ground for 
exolusioA of time. See LIMITATION ACT (1908), 
No. 34. 17 0.®. 210. 

Verification. 

Importpnoe of. See^ ATTORNEY, No. 1, 41 
C, 113 = 14 Or.L.J. 305. 

Village Chaukidav. 

Begis^r of Births and Deaths kept by — 
Entries written to his dictation— Evidentiary 
value. See EVIDEftCB ACT, No. 81, 12 A.L. 
J. 945. 

> 

VUIage Ghaakidari Act. 

See BEN, ACT VI 0§ 1870. 

Village Bite. 

GramanatbPam— Storing straVf ricks— Posses- 
sion and enjoyjne^t — Whether adverse — 
Madras Act III elf 1905. See ADVERSE 

POSSESSION, No. 6, 16 M.L.T. 48. 

» 

Vinohup Gonrt. * 

Decision of — AppealA-Speoial appeal. See 
GiV. PRO. CODE (1908), No. 144, 16 Bom, L. 
B. 75. 


Vrittii. 

(1) Vrittis-^ Alienation-^ Speeial cmimn. 

Vrittis are as a rule inalienable. They can 
only be alienated in special cas^s and under 
special conditions, provided that such aliona* 
tions are supported by local usage and custom. 
Manjunath Subrayabhat v. Shankar 
Manjaya Apartha, 16 Bom. L.B. 593=39 B. 
26, 

Beaman and Heaton, jj 

Reference I — 23 B. 131, F. 

Wagering Gontract. » 

(1) Wagering contracts — Teji and Mundi 
contracts explained --Practice and inteqition 
of the parties ~ Milling fvoiice — Effect of 
delivering it — Double option — Does it differ 
from a single option so as to make it a 
wager ? — Resources of the contracting 
parties. 

A teji (rise in price) contract* is a omtract in 
which all the usual formalities of an ordinary 
contract are observed except that the seller 
only signs his (i.e., the seller’s), note and gets 
an extra amount as consideration for hia pro- 
mise not to profier delivery unless called upon. 
It is virtually the purohase of an option or 
right to oall for delivery, the teji eater being 
bound to supply if called upon. 

In a munt^i (fall in price) contract the pro- 
cedure is the same, a similar premium is paid 
to the mundi eater who signs a bought note, 
but the other party signs no sold note, merely 
purchasing an option to sell. 

As to the question whether the teji contract, 
in the present case was an honest contract or 
was void as a wager : — 

Held, that the praedeo and intention of the 
parties were that the holder of the option 
should, if the market rose, call for and the 
other party (the teji eater) should give delivery 
of milling notices. 

Held, also that, in the rice trade, the delivery 
of a milling notice is oensidered to be tanta- 
mount and equivalent to the delivery of the 
actual rice. 

Held, that the purohase of an option or right 
to oall for shares is noc necessarily a wagering 
contract, and the test to be applied in such 
oontracts is whether difiorences only are intend- 
ed to be paid. 

Held further that a double o(>iioa is no more 
necessarily a gamble than a ain^e option. 

Held that a contract cannot ba proved to bo 
a wagering contract unless neither of the 
parties intended under any circumstances to* 
give or take delivery. ^ 

Held that the transactions in question were 
wiAiin the genuine commercial resouroes*of the 
parties who were doing a large legitimate 
, business and cannot therefore be classed as 
wagering contracts. Dhuoji Oeoei v. PokermaH 
Anandrgy, 7 Bur.L.T 54 = 24 Ind. Cas* 441^ 

YOUNG, J. . 
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Vkjering Oontract— 

f » 

<2) Gkiain pit actually purchased— Transfer of 
the pit n< 2 t coutemplated— lobeoiioa uf the pur- 
chaser to resell it through the vendor — Whe 
ther gambling transaoiioo. Sea CONTRACT 
ACT, No. 34. 12 A.L.J. 817. 

(3) Sae PAKKA ADATlA.No. 1. 16 Bom.L.R, 
213. 

Waiver. 

(1) Waiver — Acceptance of overdue instalment, 
whether amounts to* 

The question whether the acoeptrince of an 
overdue instalment amounts to waiver of ^ho 
lateness in payment is one to bo determined in 
the oircumstanocs of each case. 

In the course of proceedings in execution of a 
money-decree for the sum of Rs. 782, a compro- 
mise was executed by the parties under which 
the decree-holder was to accept Rs. 650 in full 
satisfaction of the judgment-debt, provided 
that the judgment debtor paid Rs, 100 at once, 
Bs. 250 in October 1908 and the balance of 
Rs. 300 in October 1909. In case of default, the 
decree-holder was to be entitled to execute bis 
decree for Rs. 782. The judgmaut debtor paid 
Rs. 100 on the spot, but he did not tender the 
sum of Rs. 250, which was due in October 1908. 
at the stipulated time. The decree- holder de- 
manded payment of the eiftire balance remain- 
ing due on the footing of the original decree, 
but he subsiqueotly accepted t^e payment 
of Rs. 250. Subsequently, the decree-holder 
sought to execute bis decree for Rs. 782 giving 
the judgment-debtors credit for what they had 
paid : 

^eld, (1) that the acceptance of the overdue 
instalment of Rs. 250 under the compromise 
was sufficient to constitute a waiver ; and 

(2) that, by accepting it, the decree-holder 
condoned the default and could execute bis 
decree only on the footing of its being a decree 
for Bs. 650 in accordance with the compromise. 
Pitambar Saha v. Krishna Mohan Das. 23 
Ind. Cas. 391. 

CABNDUFF and RICHARDSON, JJ. 

(2) Default in payment of instalments— Mete 
failure to sue whether sufficient proof of waiver. 
See LIMITATION Act (1908), No. 96, 8 8.L.R. 
63, 

(3) Provision as to waiver enacted only in 
favour of promise. See LIMITATION ACT 
(1908), No. 4, 24 Ind, Cas. 507. 

Wajib-ul-arz .4 

(1) Pre-emption — Wajib-ul-arz , notihe custom 
but a mere record of custom-- Language 
ambiguous — Evidence insufficient * 

The record in the ^ajib-uUarz as to the 
custom of pra-emption is not the custom. It is 
a mere record of custom, and if its Jangua^ is 
ambiSuouB it may, when unsupported by olber 
evidence, be insufficient either to prove the 
custom as a whole or any particular incident 
nf that custom. Jafianglva v. Amir Singh, 
12 A.L J. 19-23 Ind. Cas, 246. ^ 

SlCBABPS. O.J., and TUDBALL. J, 


Wa J ib- ul a^z — . 

(2) Grazing right — Non-prdprietor or ghaic 
malik — Wagib ul-arz — 8hopke*epers-^Per- 
missive grazing, whether confers right* • 

A clause in 9 < Wajib ul-arz the heading of 
which referred only to proprietors and qthers 
who were in ^ny way connected with the 
neent of the land revenue, *laid down th^t the 
nattle^f every owner and non-owner shall grs,^^q 
in the shamilat banjar without charge. Relying 
on this clause \>f the Wajib ul-arz as well as ot| 
the fact that in the past tbev had been*grazing 
their cattle in the shamilat tree of charge, the 
shopkeepers of various oastes, who were neither 
proprietors nor tenants in the village, claimed 
grazing rights in the shamilat land ; 

Held, that, as they were outside the pale di 
the village community properly so called, they 
were not parties to the agreement ^whioh was 
embodied in the Wajib-uX-atz and, therefore, 
bad no right of grazing in the shamilat land. ^ 

Held, further, thab the marl fret that they 
had been permitted by the proprietary body to 
graze their cattle in the shamilat free of charge 
did not give them the right they claimed. 

The word “ ghair ntalik ” explained. Munshi ^ 
Ram V. Rulla Ram. 223 P.L.R. 1914»f26 
P.W.R. 1914=:^ 95 p.R. 1914 = 24 Ind. Gas. 980. 

*Shah Din a*ad SCOTT-SMITH, JJ. 

* 

(3) Evidentiary value of. See CUSTOMS 

(PUNJAB -ALIENATION) , No. 1, 7 P.W.R. 
1914. « 

(4) Construction of, as to *exslusion from 
in,beritance. See HINDU LaM" (EXCLUSION 
FROM INHERITANCE), No. 1, 22 Ind. Cas. 
138. 

(6) Wojib-'iiUarz for a settlement for certain 
period— Reference to pro-eraption in the — 
Custom or oontraot. See PREtEMPTION, 
No. 10, 12 A.L.J. 627. 

r 

(6) Entry in, clear and distinct — No evidence 
of custom — Effect. See .Vbe-EMP 110N, 
No. 21, 12 A.L.J. 800. • 

* r 

Warrant. 

Penal Code, S. 225 — Civil warrant not 
addressed to bailiff by nayne— Arrest — 
Legal, * 

A civil warrant not addressed to a particular 
bailiff by name btit addressed to the bailiff of 
the Court is not invalid, therefore, the^esouer 
of a person arrested under suol^ warrant is 
guilty of an offence under S. 225 of the Indian 
Penal Code. In re Abdul Rahiman Sahib, 
15 Cr. L.J. 439 = 24 Ind Cas, 176= (1914) M, 
W.N, 498 = 16^Cr. L.J. 676=25 Jnd. Cas. 328. 
AYLINQ, J. • ^ 

Beferences .—6 O.W.Nt 843 ; 26 0. 748 = 3 0, 
W.N. 741, D* 

i 

Warranty. < 

(1) Damages for breadli of warranty— Measure 
of damages. See CONTRACT ACT, No, 72, 2? 
Ind. Oas. 949, ' 
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nos 


WuriMty— {Concluded), * 

fT 

(2) Whether Cfeurt gives warranty of title in 
execution sales. See MORTWAGE (By CON- 
DITIONAL SALE), No. 3. 23 Ind. Gas. 871. 


Waste Land. • 

^ J^H^sessionofjf-Dispossession— Adverse posses* 
sion-^OfiMS of proo^— Limitation. * See LlA®- 
TATfON AiOT (1908), No. 134, 106 P.W.R*1914.. 

^atep. % 

(1) Tinier— XJ&e j^y villagers — Ai^peal by Gov- 
ernment or^partics interested* 

* Though j channel is oonstnioted by Govern- 
ment for the sole use of certain villagers, the 
villagers would not be entitled to all the water 
llowing through the channel, unless they could 
show that they had been using all the water or 
that the ^ater howing through the channel 
was insuffiiient for agricultural purposes. A 
^yotwari proprietor is only entitled to the cus- 
tomary supply. * • 


Though Government does not appeal from an 
order granting a declaration against it, it is 
competent for the villagers, who rely upon the 
■paramount right of Government to distribute, 

to ^0 so. Sivasailam Iyer v. RamakPiahna 
Iyer, ^1914) M.W.N. 788. ^ 

AypiNG and Hannay, jj. 


(2) Civ. Pro. Code, 1908, S. 102 — Right to 
Jlow of water to another's land— Culvert 
for passage of water ^Natural right to dis- 
charge of^waler — Easement by grant— Cul- 
vert closed — Flood wafer remaining on land 
for long time— Impossibility of sowing crop 
—^Suit for^damage after 5 years— Decree for 
Rs. 50— Right of second appeal doubted — 
Misaporehension of evidence no ground for 
second appeal— Limitation— ^uit not bar- 
red^Mahilily of defendant— Act of God, 


The plaintiff’s case was that his land lay 
higher than the land to the east and that the 
surplus water t^n bis laud accordingly flowed 
away in that directioiP. Some 25 years ago, 
the DistAot Board made a road to the east of 
his land and, recognising his right to the flow 
of surplus water, to the east, made a culvert in 
the road by which the water passed. This was 
blocked hy the defendants, the Light Railway 
Company, in 1902. ,Tn 1907, there was a flood 
and as the water could not away through 

the culvert, the plaintiff’s house and crops 
were dama^d and he could not sow another 
crop. The lower Court held that the opening 
of the culvert could no| have saved the house 
and crops, but that it would have rendered it 
possible to the plaintiff to grow his crop. The 
suit was accoxdingly decreed fo# Rs. 50 only : 

Held, on appea) by^he defendants; 

(1) that if tbe lo^er appellate Court had 

misapprehended what ^he evidence on a parti- 
cular point was, that was not a ground for 
second appeal ; * 

(2) that the plaintiff i&igbt be regarded either 
as haying a natural right to jlihe discharge of 
his surplus water over lower land, or as having 


Water— (Confi«usd) . 

an easement by grant from the Districts lloard. 
In the first contingency, limitation would run 
from the date of tbe damage (a) and it might 
be open to doubt whether au appeal was per- 
mitted by S. 102 of tbe Code of Civil Pro^- 
dure ; in the second oontingency also no ques- 
tion of limitation would arise (b) ; 

(3) that the defendants themselves having 
blocked the culverts, it did not affect their 
liability whether the District Board ought to 
have cleared it or not. 

(I) that the defendants were made liable, 
not for the flood, but for tbe flood water 
remaining in the land for a long period qwing 
to the culvert being closed, and henoe it did 
not matter that the flood was the act of God. 
BeharBukhtiappore Light Railway Co., Ltd. 
Y. Jhandoo Mahton, 21 Ind, Cas, 398. 

COXBaud OHATTERJBA.JJ. 

References:— [a) E. B. and E. 622, R, (6) 6 
C. 394 = 7 C L.R. 629 = 7*1. A. 240. J3. 

(3) Right to discharge water, not claimed as 
easement hut as ancillary to ownership of 
lands 

The plaintiffs were the owners of land on the 
south of that of tbe defendants, on a higher 
level, and the water falling on the land of the 
plaintiffs flciwed on to tbe land of the defend- 
ants who built a bund on their land so as to 
obstruct the water accumulated on the plaint- 
ifi’s land from flowing towards the north 
through the defendant’s land. The plaintiffs 
alleged that they were entitled to have the 
water on their land discharged through tbe 
defendant’s land ; but they did not claim it as 
an easement but as a right ancillary to their 
property which they had not parted with ; 

Held, that there was such a right as that 
claimed by the plaintiffs, although the plain- 
tiffs did not claim the right to discharge their 
water and did not in fact discharge their water 
on to tbe defendant’s land by any deflaite 
obannel. 

That the duty of the defendants was to allow 
the water from the plaintiff’s land to pass on 
through their land. It was then open to them 
to dispose of it in the way they thought best. 
Raraadhln Singh v. Jadunandan Singh, 19 0. 
W.N. 54. 

STEPHEN and MULLICK, jj. 

(4) Natural stream— ittribuM of a natural 

stream— Rights of upper and lower land 
owners -Right of lower owner to obstruct 
the flow by $ dam— Easements Act, 8, 7, 
Ills', (h) and (i). * 

Suit for removal of a bund ereodled by defend- 
anljacross a stream known as the Nallavagu in 
the Guntur District. This stream originated in 
Ongole taluk, and up to a certain point it had a 
' defined course. There was ^ bifurcation at tha} 
point in 2 directions (north-western and south- 
eastern),* and in the south eastern direction it 
had all the requisites of a running stream up to 
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WntBf— (Continued), • 

* • 

a oertatQi plaoe find then diffused itself over a 
large area and ultimately emptied itself into 
the Buckingham Canal. 

rBeld that the Nallavagu was a natural stream 
in its south-easterly course and the defendant 
was not entitled to put up the dam complained 
of (a). 

Per Wallis, C. .f.—The plaintiff, as owner 
of the upper land in an open country, has a 
natural right that water naturally running in 
or falling on his land and not flowing in defined 
obanflels should be allowed by the ownet of 
adjacent lower land to run naturally thereto ; 
and 4ke latter has no right to crept just over the 
border of his land a barrier which has the effect 
of throwing back the water upon the land of 
the upper owner (6). 

Per Seshagiri Iyer, J. — A volume of water 
whioh has acquired adistinotive character as a 
stream up to a point does not lose it by the fact 
that in the rest of its course it is not well defin- 
ed. The attributes of a natural stream are ; — 
It must have a fairly defined course. It must , 
move. Its water must be capable of identifi- : 
cation. It need not always be confined within : 
banka. Its width need not be of particular 
dimensions (c). 

Though it is open to a person to protect him- 
self against extraordinary floods in^intioipation, 
the rule relating to such floods does not apply 
to conditions where the ordinary flow of water 
in a natural stream is concerned. The fact 
that a large volume of water will year after 
year iiow in a channel during well known 
periods will not constitute the water an extra- 
ordinary flood (d). 

The distinction between illustrations (h) and 
(i) to S. 7 of the Easements Act amounts to 
this : In the former oase the water must flow 
in a natural stream. In the latter although 
there may be no defined channel, the water 
must have a regulated course The one deals 
with the developments of a stream, while the 

other deals with its beginniogs. 

* 

The putting up of a dam to enable the defend- 
ant to better cultivate his fields is not an ordi- 
nary agricultural operation (e)« 

The observations in 29 M. 539 must be 
limited to the erection of buildings in an urban 
area and should not be extended to agricultural 
areas in rural parts (/). Oopala Krishna 
Yachendriila«Yara v. Secretary of State, 
16 M.L.T. 697. 

WABiiis, c j. and Beshagibi Iyer, j. 

References : — (a) 12 C. 82S ; 8 0. 46, B. 
(b) and id) (1828) 3 Bligb.K.S. 414 (4201; (1828) 

8 B. and 0. 355 ; (1874) 10 Ex. 4; (1876) 2 Ob. 
D. 692; (1878) 3 O.P.D. 168; (1884) 13 Q.5^.D. 
131; L.R. 7 Eq. 377, B. (c) 1 B. and Ad. 3bl ; 
30 Conn. 180 ; 108 Mass. 219 ; L R. 8 Ex. 107; 

2 H.N. 870; 37 M. 304, B. (e) L.R. 8 H.L.«» 
^30; (1877) 2 App.'Cas. 839; L.R. 10 Ex. 10; I 
LA. 364; 12 M.P.C. 131; 18 M. 19.fB. (/) 29 
M . 539, D,; 26 M.L J. 276, Appr. 


Water — (C^eZz^ddd) . 

(5) Rights in a natural stream of owfiers of 
lands through which it flows — Damming it 
up'-- Reasonable use of flowing water with- 
out diminishing the quantity or impairing 
the qualiljfe 

A ripariai^ proprietor may take from a^%r-w 
igfg stream as much water AiS he really retires 
*for ordinary purposes, such as foi^drinking^ 
washing and so on, even though he seriously 
diminish tbet^antity available for theproprie|. 
tors below him, but for puj^oses of irrigation 
he can only take a reasonable* amount, and 
what is a reasonable amount must be decided 
according to the particular circuxistaiices of 
each case. 

Where it was found that the defendants* 
appellants took the whole of the water that 
reached their land for irrigating pq^rposes and 
thus completely out off the water from the 
plaintiff respondent’s land. ^ 

Held, the user w4s illegal, ufiless he had 
acquired any right of such user by prescription. 
Nga Pi y. Nga Kyan Tha, 7 Bur. D.T. 282. 

McOoll, .j.c. 

■ » 

(6) Right to water in a running stream--^ 

Surface water— •Test. Villnrf AdinaiH&yana 
V. Polimera Ramodu, 12 M.L T. 637 » 24 M. 
L.J. 17 = 17 Ind. Oas. 648=37 M. 804. See 
Pinal Part, 1912, Ool. 1069. • 

(7) Owners of upper and lower land — Right to 
drain water, Sankarappa Kaioker v. Pari 
Hpicker. (1913)M.W.N. 640=26 M.L.J. 276 = 
21 Ind. Cas. 62. See Final Part, 1913, Col. 1172. 

(8) Suit to recover Kulivettil— Jurisdiction. 
See Act IX op 1887 (PROVL. S. C. COURTS), 
No. 14, 22 Ind. Oas. 144. 

(9) Water-tax paid to Government! ]iy land- 
lord — Not entitled to recover from tenant. Bee 
Contract act. No. 65. (1914) H.W.N. 66. . 

(10) Surplus water passing /brough defend- 
ant’s land and across tide land of otbpr owners 
— Defendant’s right to use wholly for his own 
purpose. See EASEMENTS, No. 2, 19 O.L.J. 
45. 

(11) Prescriptive right to d iscbarge« water — 
Tenements not oontiguous^ Channel aoroas the 
public way— Right of easement in obannel* 
See Easements, No. i, 19 C.L.J. 42.^ 

(12) Right to take water fromatank— Right 
to reach water by definite mode of access*— 
Servient owner if oan tubstituie some other 
means of access. See EASEMENTS, No. 5, 20 

O.L.J. 97. ^ 

• • 

(13) Right to regu)ate€>n the lower land rain 
water flowing from thei higher. See EASE- 
MENTS Act, No. 3, 12 A.L.J. 686. 

(14) Tidal navigable river— Grant of exclusive 
fishery in river— Shifting* of river from its bed*- 
Effect on grantee— Right to ‘ follow the river ’ 
—English law of waters — Applicability to Lower * 
Bengal. See JhLKAR, No. 2, 18 C.W.N. 1217. 
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Wat6r<fowl. • 

Bight to BD^e water-fowl if included in 
jalkar. Sde JALEAR, No. 1,«22 Ind. Gas. 844. 

Why. 

(1) Caste — R’ght of way — User by a few on 
beh^ of the oaate—Presoriplion. See CASTE, 

"KtaJrh. 27 M.I/J. 110. 

(2f Private right of way and a highwsgr wlfe^ 
•titer may* exist over the same road — Right of 
eaeeineDt of private iudividual c^er public pro- 
Vrty. .See Easecments, No. 1. 19 C.Ii.J. 42. 

(3) Right 0 ^ wtiy by presoripton — Period of 
user to be 20 years or more. See EASEMENTS 
AOT,.No. 12 A L.J. 416. 

(4) Public road — Metalled and unmetalled 
parts— Right of public way. See PUBLIC 
Road, No. l, 12 A.L.J. 1137. 

Weighings 

• Right of weighing in old market— Old mar- 
ket closed a^ a« new one opened — Permission 
to weigh— Cioenee — Rig&t of licensees. See 
Market, ^No. i, 12 A.L.J. 447. 

Will. 

' ID Will^Bevocation — Will not forthcoming 
— Presumption of revocation — Revocation 
must be pleaded— ExeciMion of will daily 
proved — Pli adings — If no plea of revocation 
taJcen^ Court not to presume revocation — 
Succession AcU 8. bl— Probate and Admi- 
nistratiojii Act^ 8. 24. 

When a W^l is shown to have been in the 
custody of a testator* and is not found at l|is 
death, the well-known presumption arises that 
the will has be^n destroyed by the testator for 
the purpose of revoking it. But this rule of law 
bears only on revocation when that is an issue 
in the suit. Then the pre9um|»tion may be 
rebutted^by the facts (a). 

When the ^ue execution of a will is proved in 
the manner required by law, it lies upon the 
obj^or to pftad and prove revocation. If 
revocation is not pleaded, then the Court will 
not presifme revocation from the fact that the 
Will (in this case a registered one) is not forth- 
coming. Sarat Chandra Bysack y. Oolap 
SundariDaBi, 21 lad. Gas. 121 » 18 C.W N. 
627. • 

COX and Ray,«JJ. 

References :^{a) (1876) 1 ?.D. 154«45 L.J. 
P. 49-^34 L.T. 372 = 24 W.R. 860; 27 L.J.Q. 
B. 173=»8 & B. 876 = 4 Jur. (N.S ) 163« 

120 Eng. Rep. 327 = 112 R.R. 813, Bel. 

(2) Will — Intervretation-‘Int€ntion of testa- 
tor to be gathered from language of will 
and suwounding circumiMances — Illegiti- 
mate son of Hinftu by Mahomedan concu- 
binOt treated atP Hindu and living and 
marrying a Hindu lady according to 
Hindu rites— 'Issu^ if legitimate — “ Aulad ” 
and ** Khandan.v meaning 0 /, prima facie 
refer to legitimate issue. 

Where it appeared on the evidence that the 
teitator, a Hindu, treated J,*an illegitimate 

70 


Will-(Con<mu^d). 

son of his by a Mahomedap woma^Pf^as a 
Hindu in religion and desired tbyt others 
should so treat him, that he bad been married 
twice to two Chhatri ladies, and he treated these 
marriages as lawful marriages and desired that 
others should so treat them, and consequently 
resolved to regard and treat the offspring of 
these unions as legitimate and desired that 
they should be so treated and regarded by 
others ; and by a testamentary disposition, 
dated the 15Lh of May 1878, made a settlement 
of certain properties for the maintenance of J 
and his aulad issues for generation after genera* 
tion in which it was provided ihter alia that 
the grant was to be perpetual, imparlibl^, in* 
divisible and incapable of being otherwise 
charged or encumberdd and was not to be the 
subject of any co-ownership, and that, on the 
death of J, his representative was to succeed 
him as proprietor without “division** as a 
rats and this proprietor was to be one of the 
issues (aulad) of J “ on whom the right may 
devolve,’* the other issud^ (aulad) of the family 
(khandan) of J, being only entitled to get food 
and raiment out of the grant, with the further 
provision that the marriage and funeral ez« 
penses of the male and female children of the 
family of J were to bo paid also out of the grant. 

Held, that, In iifterpreting the document, 
the Court bad to determine what were the 
wishes and ifitention of the testator as revealed 
by its language, viewed through the light of 
the circumstances which surrounded him at 
the time he made it, and that the intention of 
the testator was that, on J*s death, only those 
of J’s issue whom he wished to be regarded as 
J’s legitimate issue by his Chattri wives were 
to benefit by the gift. 

That there was nothing in the will to 
suggest that the word aulad should be 
given a meaning different from its prima facie 
meaning of ** legitimate issue.” Nor was there 
any reason for extending the meaning of the 
word “fc/iandan” which ordinarily refers to 
the group of descendants who constitute the 
family of the progenitor, so as to include ille* 
gitimate ofispring. 

Queers : — Whether J who was found to have 
done bis utmost to become an orthodox Hindu 
and to pass as such in society and whose father 
from his youth upwards aided and encouraged 
him in those efforts and procured bis marriagq, 
when he was only 15 years of age, to be oelio'* 
brated according to striot Hind^i rites with a 
Hindu lady, did in fact thereby become a 
Hindu and whether the issue of such marriage 
was legitimate according to law- Bhalya Shep 
Bahadur v. Bafflya Gangs Baksh Siogh. 18 Oi 
W.N. 401 = 12 A L J. 188 = (1914) M.W.N. 
184 = 15 M.L.T, 169 = 26 M.L.J.*291= 19 O.L, 
J.;77 = 22 Ind. Cas. 293 = 38 A. 10l = lGBom, 
L.R. 306 = 17 0.0. 63{P.C.). 

Lord Atkinson, Lord Shaw, Sib 
John Edge and Mm. ameer ali. • ; 

(3) Will by Hindu, c,onstru''tion of— Hindu 
testator t bequest by, to nephews, eontingenl 
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, Vm--{Continmd). 

ti>pq^ the deith of son directed to be adopted 
without issue and after the life of widow ^ 
Oondiiional bequest -’Beneficial interest— 
Estate ifnn abeyance— Bequest by implica- 

« tion— Contingent bequest — Annuity by will 
—Succession Act (X of 1866), 8* 107, Ulus- 
trationa. 

Where a Hindu testator by his will authori- 
sed his widow to adopt a son and provided 
that, if she died without adopting a son or if 
the son adopted predeoeased her without leaving 
any male issue, in such event, his estate, after 
tlie dSath of his wife, who was also appoinced 
sole executrix, should pass to testator’s sister’s 
e'Ons who might be living at his death : 

Held, that the widow and the adopted son 
took a qualified interest and on the death of 
the adopted son without issue and of the testa- 
tpr*B widow thereafter, the property passed on 
to the nephews aa directed in the Will. 

An estate on a futur^oontingent event would 
be within the meaning of S. 107 of the Succes- 
sion Act as contemplated in the illustrations 
thereof (a). Bhupendra K. Ghosh v. Amaren- 
dira Hath Dey, 18 G.W.N. 360*41 0.642* 
24 Ind. Gas. 468. 

JENKINS, O.J., and WOODROFFE, J. 

Reference {a] 9 M.I,A. 136, B. 

(4) Will of Hindu — Interpretaiiont funda^ 
mental principles of, common to Hindu and 
English wills — Court* s duty to give effect to 
intention as expressed, not to add to will — 
Surrounding citcumstances to be looked at 
as aid to interpretation only — Religious 
opinion and race, in what way relevant — 
“ Liberal construction of native wills,** 
meaning of — Contemporaneous deed, refer- 
red to in will, and interpretation by persons 
interested, if may be referred to— English 
rules of construction, if in applicable— Joint 
power of adoption given to two wives— Joint 
discretionary power to donees personae 
designata, if may be exercised by survivor 
alone —Power to adopt when discretionary, 
whether' given for secular or religious 
purpose — Intention as expressed — Hindu 

' Law — Joint power to co wives to adopt, 
if legal and how to be interpreted— Child if 
may he received in adoption by more than 
one wife— Custom if may override logic. 

Only one of several widows left by a Hindu 
can reoeive a ohil^ in adoption so as to step 
into the position of being its adoptive mother. 

But because this is so, it does not follow as 
a matter of necessity that a peyvar given to 
itfore than one wife to adopt must be an inva- 
lid power, for in many matters custom solves 
hifflioalties Whloh appear to bs insoluble when 
the queesticns are oonsiderad from a purelf 
logioaJ point of view* . 

ThoJildicial Committee refrained from de- 
ciding, upon the imphrfeot materials on the 
record of this oase, a question of suclii far^ 
reaching isdpoctanoe as the validity and the 


HWV—iConti^ed), 

interpretation of a joint poiiQ'er of adoption 
given by a Hindu by will to his two wives* 

When a discretionary power of * adoption 
given to the Jiestator’s two widows and the 
power had to be exeroised by the joint d^ees 
in agreement, it was clear law, •indepen dmlf ^ 
ok any English legal doctrines or deoiepons, 
that the death of one of the donees piKiS an end. 
to the joint power. 

When, on a proper construction of the Will/ 
the words of the Will permitting adoption 
referred only tu the period of tiihe when both 
widows were living and to the choice and* 
adoption of the two widows acting jftntly* and 
when the will was silent as to the poriod after 
the death of one of the widows, to hold tbaP 
the surviving widow oould adopt would be to 
provide for a period of time which the testator 
left unprovided for and unnoticed in the will, 
and to do so would be to make an addition to* 
the testamentary disppsitions. r ^ 

The words used in the Will being “You (his 
two wives) should adopt a boy who ia.our sanni- 
hita (one closely related) whenever it strikes that 
out samastanam (family) should continue.’^ ^ 

Held* that the religious motive of proouridg 
for himself an heir by adoption did not, op the 
tereds of the Will, appear to be so overmaster- 
ing that the Court must regard his intentions 
to be dictated by it alone, but that the langu- 
age of the Will pointed rather to the predomi- 
nance in the testator’s mind of* the seoular 
motive. • • 

When the exercise of a power is vested in the 
discretion of joint donees personce designata, 
the death of one of the donees ptita an end to 
the joint power ; the consequence is that the 
survivor oannot^o the act because he has not 
the warrant of the agreement of his late ool- 
league. The case is different when the* power 
is vested not in the donees persons designata, 
but in occupants for the time b^ng of a speoi- ' 
fied office such as executors or trustees, wlffob 
is not the case here. ^ , 

In construing a Will, a Court must consider 
the surrounding oircumstauoes, the position of 
the testator, his family relationships, the pro- 
bability that he would use words in a p|irtiou- 
lar sense and many other things iooluding the 
race and religious opinions ol the testator and 
inff uenoes and aimS' arising therefrom— but all 
this solely as an aid to ascertaining the ihean- 
ing of the language used by the paAioular tes- 
tator in the particular Will. Once the right 
construction is settled, the duty of the Court is 
loyally to oarry out the intentions as expressed 
and none other. This duty is universal, and 
is true alike of Wills of evq{y natidnality and 
every religion or rank of life. The Court is in 
no oase justiffed in adding t1) testamentary dis- 
positions. If they transgrpBS any legal restrio- 
tionsthey must be disregarded. If any even- 
tuality arises whioh the will leaves unprovided 
for, there will be intestacQ^. 

This fundamental principle does not clash 
with the principle that the Court will not 
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necessarily apply English Buies of oonsfcruotion 
to a Will oi a Hindu like the^^resent, nor does 
it plash \n way with what is sometimes 
called ** giving a liberal interpretation to native 
Wills.” 

^ S bt native testators should be ignorant of 
cW kgal ph rales paoper to express their inten- 
tions or the legal steps neoessary t^ carry 
llfeni into effect, is one of the most important 
of the ** surrounding oiroumstantes ” which the 
Eourt must bear in mind, and it is justified in 
refusing to all<^w defects in expression in these 
matters to prevent the carrying out of the 
testatj)r’s ^ue intentions. But those inten- 
tions must be ascertained by the proper con- 
struction of the words he uses, and onoe as- 
certained} they must not be departed from. 

It is legitimate in construing a Will to 
look at a csontemporaneoua document referred 
^o in the Will which the testator wrote or 
caused to be wr^ten with the express intent to 
render oleoi# his wished with regard to his 
succession. 

The interpretation placed on the power by 
the testator’s widows was referred to for what 
«it was worth.” Venkata Narasimha Appa 
Row y. Parthasarathy Appa Row, iS G W. 
N. 66i«12 A.L.J, 315= (19U) M.W.N. 299 = 
19 0.L.J. 369-26 411 = 15 M.L.T, ^35 

»16 BCm. L.R. 828 = 23 Ind. Gas. 166 (P C.), 

IjOrd SHAW, Lord Moulton, Sir John 
EDOE^ and Mb. Ameer all 

(5) Hindti^Laio — Will, construction of 
Executory devise — Tme of distributi(^, 
death of testator if'-^Event happening after 
testator* s death, gift over if to take effect on 
— Principles of interpretation. 

Where a Hindu by a Will, not governed by 
the Hi^di> Wills Act, purported to give bis pro- 
perties in equal shares to two of his sons named, 
with a provfto that should either of these 
, twcv^Bous die viithout leaving any male issue, 
the survivor is to take^the whole of the property 
appertaining to the share of the deceased son 
who may leave no male issue after under- 
taking to defray the expenses in oonnection 
with the maintenance of his widow and the 
maintepanoe and marriage of his minor 
daughters ? ” ^ 

Held, that the words cle^^rly contemplated 
Burvivprship whenever it should occur— whe- 
ther before |he testator’s death or after — and 
that, on the death, without leaving male issue, 
of one of the two son^ both of whom survived 
the testator, the share bequeathed to him 
passed to the surviving son, subject to the 
obligations specified.^ ♦ 

It has for many years been'a settled prin- 
ciple that words of this class, being in general 
terms, must receive th^ir full and not a restrict- 
ed meaning, though^ there may be older oases 
warranting a suggestion that the terms em- 
ployed in this will shofild be limited to death 
ooourring before the death of the testator 
buoself. 


tfill— (Conftntfgd). 

There is nothing speoifioally^ either Ettgliah 
or Indian, in the idea that a will of a yeatator 
must be oonstrued on that principle which 
would enable Courts of law most, fully to give 
efiect to the intention expressed by his worje. 
It may be that, if the words be employs are 
voces signatcs, they ‘must be so accepted, what- 
ever the Buspioion may be as to the testator 
having had that particular view of his own 
language. But, in ordinary oiroumstanoe, ordi- 
nary words must bear their ordinary oonstruo- 
tion, and the whole Will, t.s., the whole of the 
wo{ds employed by the testator must be ]poked 
at together so as to determine his whole inten- 
tion. Furthermore, it is not on this principle 
legitimate to take words whioh have a general 
meaning and subject them to limitations whioh 
the words do not necessarily imply. 

The period of distribution to whioh an exe-^ 
outory devise will be referred, will be the 
period of the death of the first taker, unless 
there are other oiroum8t|no6a and direotione in 
the will which are inconsistent with that 
supposition (a). Chuni Lai Parvatishankae 
y. Bai Samrath, 18 C.W.N. 644-26 M.L.J. 
647-19 C L.J. 563-16 Bom. L.R. 866-88 B. 
399-16 M.L.T. 69-23 Ind. Gas. 646 « 12 A. 
L.J. 742- (1914) M.W.N. 441 (P.C ). 

Lord Shaw,* Lord Moulton and 
Mb. Ameer Ali. 

Reference (a) (1874) L.R. 7 H.L. 388, F, 

(6) Rent, suit for -^-Letters of administration 
without copy of will — Succession Act (X of 
1865), S, 189 — Hindu Wills Act (XXI of 
1870), 8. Probate and Administration 
Act (V of 1881), Ss 24, 25— Oowrf, if has 
jurisdiction to decide as to inaccurately 
drawing up of letters of administration — 
Tenant, if can invite Court to decide as to 
the ownership of rent— No issue between 
parties set up by the tenant as to right to 
receive rent — Instrument, validity of, if 
can be challenged by a stranger. 

The terms of a Hindu will can be proved 
only by a referenoo to the probate or letters of 
administration as the case may be. 

Where the original will has been lost and its 
terms have been satisfactorily proved by second- 
ary evidence, a copy of the terms as found by 
the Court should be annexed to the probate or 
letters of administration as the oasemay be (a). 

A person to whom the letters of administra- 
tion have been granted withouAthe copy of the 
will annexed, can apply only to the Court 
which has granted it, for amendment. 

No Court othpi than the Court of probate is 
competent to hold that the letters of adminis* 
tration had been imperfectly o^ iaaoourately , 
drawn up, or, in an investigation of the 
proceedings of the probate Court, to bold that 
the letters of administration have the same 
effect as if a copy of the terms of the will had 
been annexed thereto. • « 

Where it is ocnoeded that either A or B ia 
the landlord gl C, and A institatea a euit to 
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reoot«j^ rent Irjm G to whioh B is joined as a 
party, il it is agreed between A and B that A is 
entitled *to the rent, it is not open to 0 to 
invite the Court to determine whether A or B 
ig entitled to recover rent from him. Sukumari 
Gupta Y. Bharat Mandal, 20 G L.J. 148. 

MOOKERJEB and BBAOHCROFT, JJ. 

Eeference L.R. 1 P.D. 164, F, 

(7) Will of which probate has not been taken, 
whether can be proved — Succession Act 
{Xof 1866), S. 187— Proper representation 
#/ testator's estate, where no probate ta%en. 

Sarbamungola Debi v. Mahrndro Nath Nath 
(4 0/609) 18 authority for holding that a will 
nf which probate has not been taken, may be 
proved in a proceeding other than a proceeding 
under the Probate Act. 

But a will uncovered by a probate or letters 
of adminietratioK cannot prove that anybody 
named therein has tj^tle to the estate of the 
testator. 

A legal heir of a testator in possession of his 
general estate can maintain a suit for the 
benefit of the estate so long as any other claim- 
ant does not establish his right to the sale 
under the will. Basunta Kumar Chucker- 
butty y< Gopal Chunder Das, 18 C.W N. 1136. 
D. CHATTBRJBE aud N. R. Chatter- 
JEE, JJ, * 

References 4 C. 509 ; 4 C, 341 ; 30 0, 1044, 
«• 

(8) Mutt — Document, if a mW— Asthal pro- 
perties^ Successor, appointment of-TUle, 
question of — Letters of administration. 

No letters of administration can be granted 
in respect of properties held by a person in his 
capacity of Mobunt (a). 

On a bona file application for probate or 
letters of administration, the Court will not go 
into a quesiion of title, with reference to pro- 
perty, of wbioh the deceased purported to 
dispose or in respeot of which he died intestate. 

Where a" Mobunt by a document purported 
to appoint bis successor on tbe gaddi, and to 
make over to him as Mobunt all the properiies 
of the Asthal and the right of performing tbe 
Deb'iheba and did not purport to deal with any 
property of his own : 

Beld^ that tbe document was not a will and 
could not be admitted to probate ^b) Maha- 
raja Jagadind/;. Nath Roy y. Hadhugudan 
BagMohunt, 20C.L J. 807. 

CHITTY and TBUNON. JJ. 

.. Beterenets:-(a) 16 C.W.N. ^’98 ; 17 O.L.J. 
66, P ; 12 C. 875, D. (6) 32 0. 1081, F. 

(9) Will’^ConstrucHon^Donfie not in exitU 
en^ at testator's death -Rule in TagSee 
case— Life estate to daughter— Gift over to 
cousins— Gift takes effect if daughter has no 

• son in ies ator's^^lifeltme, 

A tegtator devised that his daughter* should 
have a life-egtati of Rg. 150 and the rent of a 


Will (Continued). 

house. If the daughter had b son or gong, he 
or they was or were to take the whole estate of 
the testator on attaining the age*(ff 18 and then 
bearing a good charaoter. If the daughter had 
no male issue, *lhen on her death the whole of 
the testator's estate was to go to bis c^mn^^ 
who were appointed exeouWrs o! the will, xbe 
^^aug^ter had no son at tbe time of thp tesfator’s 
death ; but sbe bad a son born to her aft^r her 
father’s deatl^ She and her son brought a su^ 
for tbeoonstruction of tbe will and for adminis- 
tration of the testator’s *estc^te. The lower 
Courts held that in the events that bad hap- 
pened there was an intestacy and tbpt the 
daughter was entitled to succeed to the testa- 
tor’s estate. On appeal to the High Court,— ^ 

Held, that tbe dominant intention of the 
testator was to give the whole of his property 
to his grandson, but as no grandfion was in 
existence at his death, that intention wa^^ 
defeated ; and that his intention next was that 
his estate should be i^tained in hi^ family, i.g., 
with bis cousins. Narandas Yrijbhukhandag 
y. Bai SaraBwati, 16 Bom. L.B.^577»‘38 B. 
697. 

BfAMAN and HAYWARD, JJ. • * 

(10) WtU^Bfqjuest — Gift over if minor legatee 
*do not attain full oge, whether valid — 

Failure of prior bequest, not as^contem- 
plaUd— Validity of gift ^ Succession^ Act 
(X of mb), 8s, ill, 116. 

A gift over to a person in«t]]^ event of a 
minor legatee not having attained full age is 
va^id. Tho specified uncertain event in this 
case, under S. Ill of the Succe8|ion Act, is the 
failure of the minor to attain his majority, 

S. 116 of ^accession Act, which merely 
incorporates the rule of the English law, pro- 
vides that a gift over shall take enedc on the 
failure of a prior bequest, although the failure 
may not have occurred in the xqanuer contem- 
plated by the testator. , ** 

t 

Where a testator contemplated that, if bis 
son died a minor and his widow survived him, 
she would acquire the property before the two 
daughters : 

Btld, that this would not deprive the two 
daughters of the benefiG oi* the Jegaoy if the 
widow predeceasedr the son. Durga Prosad v. 
Raghu Nandan Lai, 23 Ind. Cas. 697. c 

FLETCHER and RICHARDSOIP, Jj‘. 

(11) Will^ Succession Act (X oflSSb), S. 46— 
• Testamentary capacity— Burden of proof — 

Witness's asset tion that the testator was in 
full possessifm of his sgnses, veflue of— Will, 
— Terms th reof, unusued—Eoidenee of 
Testament \ry character, doubtful -Mental 
powers— Valid r^qu^sitea — S(und and 
disposing mind— Signing of one's name. 

The testator must be sound aud discerning 
mind and memory, so as to be capable of 
making a dispositjou of bis property with sense 
and judgment in teiezenoe to the situation and 
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amount of suott property and to the relative 
claims of difiereot persons who are or might be 
the objeotB (Tf*liiB bounty. 

Where a testator is of sound «mind when he 
give8#instruotions for a will, and at the time of 
aili^ature» accepts the instrumegt drawn in 
purssianoe thereoC even though not able %q 
lojlow ite provisions, he is deemed tcf be of 
Bounrd mind when it is executed ^a). 
b Mere.ability to sign one’s name does not neoes- 
sariiy imply the possession of the full mental 
powers requisite for a valid disposition of 
property. Nor is jt sufficient to show that the 
testator wds oonsoious when he executed the 
instrument, 

* The burden is upon the propounder of the 
will to show that the testator had testamentary 
oapaoity, (hat is, capacity to comprehend the 
nature and effect of bis aot ; to discharge this 
burden, it must be shown that he was able to 
dispose of ptbperty with understanding and 
reason, that be was able to realise his position, 
to appreoi^e his property and to form a judg- 
ment with respect to the parties whom he 
decided to benefit. 

A.n assertion by a witness that the nsan was 
in full possession of his senses at the time of 
makitfg of the will, is of iPttle value; k is 
merly esq expression of his opinion, the value 
of whioh depends in a large measure on the facts 
obseUved by him (6). 

A Court will not reject a will, merely beoau&;e 
its terms ai^elr extraordinary, against clear 
evidence of due exeoutioo by a competent 
testator. But where the terms are unusual and 
the evidence o^testamentary capacity doubtful, 
the vigilence of the Court will be roused, and, 
before pronouncing for the will, |be Court will 
require to^ be satisfied beyond all reasonable 
doubt that the testator was fully cognisant of 
its contents •and in a condition to exercise 
and did exeroi8| thought, judgment, and refieo- 
tioif^espeoting ti'bo be was doing. 

It is a>wayB difficult for Judges who have not 
seen and beard the witnesses to refuse to adopt 
the oonolusion of faot of those who have. This 
principle embodies the general rule, but is not 
of universal application ; and where the case is 
one not so much of estimate of credibility of 
the witnesses for tne propoimder of will, who 
have been bolived by the trifiu Court, as of the 
elect If their statements on the assumption 
that tbQ^hi^e spoken the truth, the appellate 
Court will not hesitate to reverse the judgment 
of the primary Court, If good grounds are made 
out. Susll Kumar Baoerjee v. Apsari Oebl, 
20 0.LJ.60l. • 

Mookerjee an€ BEACHOROFT, jj. 

Eeferences ;-(a) (1«01) A.0. 364. R. (6) (1831) 
9 Conn. 102# R. ^ 

(l2) Wdlt co'Asfrucijion of^Succmion Act (X 
of 1S65), 8. 111. rule of construction in — 
Legacy with power to sell, make a gift, etc,, 
in reaped of propirtiea begaeathadt if abao- 
lute gift to Ugatee, 


Vlll-(ConftKttfd), 

A Hindu in his Will provided as ^follows ; 
I bequeath to both of you (the testae’s widow 
and his brother’s daughter) the rest of the pro- 
perties. • . I You will become^Qtitled to sell 
or make a gift or heba, etc., in respeot of the slid 
properties and hold and enjoy the same. If by 
the will of God one of you should die before the 
other, whoever will survive will hold and enjoy 
the whole of the property as malik,'^ 

Held, that the case fell within 8. Ill of the 
Indian Succession Aot, and the widow not 
haying predeceased her husband and leaving 
survived the period of distribution took an 
absolute interest under the will. 

That the ordinary rule of construotion, when 
the testator has given^ an absolute gift to a 
legatee and then has made a gift over 
aimpticiter on a oonticgenoy of death, is that 
he was referring to death before the period of 
distribution. This is olearly provided for in 
8. Ill, Suocession Aot, which applies to Hindu 
Wills. 

The rule in this section is an absolute rule 
of construction and not a rule of construction 
which may be contradicted by other evidence 
appearing on the face of the will. Nletariiil 
Debya v. Behary ijial Mukherjee, 19 O.W.N# 
62 . ‘ 

FLETCteEB and RICHARDSON, JJ, 

(13) Will '--Construction of document — Dispoai- 
tion in consideration of protection’— No 
contract— Revocation, 

Where a document calls itself a will and is 
not written on stamp paper and the beneficiaries 
are to take only after the death of the executants 
and the rights of the executants have not been 
restricted by tbemsolves, such an instrument is 
a will and not a deed of settlement. Where 
the testator makes a disposition in such an 
instrument to his daughter and son-in-law on 
their protecting him till bis death, held, there 
was no binding contract but only a motive for a 
bequest and the will was revocable. The mere 
raUiog of expectations in the mind of a person 
that a bounty in the shape of a legacy would be 
left by will does not^amount to a contract, and 
even if some acts are performed by that person 
owing to the raising of such expectations, such 
acts will be referable to tbc expectation and not 
to a contract. Alyasarni Udayao y. Appa* 
sami Udayao, (1914) M W.N. 869. 

8ADASIVA ITER and Napier, jj. 

References 8 App. Gas. 467, p. 4 , F,; 19 M. 
L.J. 106, F, e . 

(14) Will— Appointment by implication^ 

^he mere faot that a testator has appointed 
by will bis elder son to be trustee of his minot 
younger son and direotel him to deal with a 
oeriain bouse as the trustectof the minor in t^ie 
event of the testator's death duing the yonnger 
son’s minority is not sufficient to iodioate thjtt 
the elder son was appointed the eteoUtor ot uU 
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will.*' laiiBftt Xlly la the matter ot the Will 

of Hobuned Ally, 7 L.B.B. 266=>36 Ind. Cas. 

820 . 

HABTNdUJ, Offg. O.J. and OBMOND, j. 

• 

(16) Codicil neither registered nor deposited 
according to 8. 105, Succession Act — Effect^ 
8s, 105, 169, Succession Act — Bequest for repair 
of graves--Charitable bequest’-^ Per petuites -- 
Conditions in will as to election of deacons and 
communion services'^ Validity-- Gift over to 
another charity — Validity, Administrator 
0enciral of Bengal v. Hughes, 40 0. 192 if 21 
Ind. Oas. 163. See Final Part. 1913, Col. 

1176. 

• 

(16) Hindu Will-- Perpetuities, rule against— 
Hindu Wills Act (XXI of 1870), Ss. 2, 3— 
Succession Act (X of 1865), 8s. lOli 102 — Gift 
to grandsons after all of them have attained 
majority, if valid — Primary and secondary 
intention— Gift if may be sustained as to grand- 
sons in existence at testator* s death, P. ¥• 
Babramania Filial v. P. Y. Xurugesa Plllai, 
17 O.W.N. 488 = 21 Ind. Oas. 282 (P.C.). See 
Pinal Part, 1913, Col. 1177. 

(17) Hindu testator making a will of his 
ancestral property— Subsequent briih of a son — 
Son pre-deceasing the tesi^or — Effect — Will not 
revoked— S, 14, Act V o/ 1881 (Probate' and 
Administration), Scope and effect— ^ill revoked 
whether subsequently revived— Provision for 
widow's maintenance in loill — Construction, 
Bodi y. Yenkatswami Naidu, 14 M.L.T. 181 = 
(1913) M.W.N. 779 = 26 M L.J. 363 = 21Ind. 
Oas. 73. See Final Part, 1913, Ool. 1179. 

(18) Will— Proof of— Presumption in favour 
of a natural wid execution of which is proved — 
Attesting witnesses* position of — Evidence, 
admissibility of— Civ, Pro, Code, S, 668. 

Jagarani Koer (Mussammat) v. Koer Durga 

Parshad, 16 0.0. 386 = 12 A-L.J. 125 = 26 M. 
L.J. 163 = 16 M.L.T. 125 = 19 O.L.J. 165 = 
(1914) M.W.N. 137 = 18 O.W.N. 621 = 16 Bom. 
L.R. 141 = 36 A. 93 = 22 Ind. Gas. 103 (P.C.) 
See Final Part, 1913, Ool. 1180. 

(19) Didmissal of suit brought on the basis of 
adoption— Whether bars second suit brought on 
the basis of a will. See Civ. PRO. Code (1908), 
No. 200. 12 A.L.J. 441. 

(20) Compromise Construction — Matters 
between legatee and heirs settled — Heirs to pay 
money — Condition precedent — Equity, See 
COMPROMISE, No. 2, 12 A.L.J. 613. 

(21) Will or Don-testamentary instrument — 

Test. See Oonstruotion of Doooments, 
No. 1, 22 Ind. Cas. 661. ^ 

(22) Bights to make bequest implies right to 

transfer inter^ivos. See CUSTOM (GENERAL) 
No. 1^20 O.L.J. 183. I 

(23) Will in the mofussil— Probate proceed- 
ing — Refusal of probate— Taking away the legal 
oAiaraoter from tbe*ezeoutot — Probate proceed- 
ings *— Sait —Res /lidicafa. See EltfDBNOE 
AOT, No. 27, 16 Bom, li^R. 5. 


Will— (Conlmued). 

(24) Grant of probate by »Di8triot Court- 

Grant secured by fraud of executor— Applica- 
tion by oaveator to revoke the grant dismieiged 
— Executor filing suit in Subordinate Court 
to recover portion of testator’s property from 
tenant’s possession — Tenant and oaleator 
pleading forgery of will and frtfud in the gratS* 
—Defence not permissible. Bee EVIDENCE 
■ACT,*ko. 30, 16 Bom. L.B, 469, * •• 

(25) Powera of exeoutor— Legatee wheii c^ 

sue executor. Bee EXECUTOR, No. 1,*12 A.rf 
J. 274. * 

(26) When right in a will is not abandoned 
See Hindu Law (Alienationx, No.t9, 216 
P.L.R. 1914. 

(27) Will— Provision for maiutenanoe to wife 
— Construction of — No condition to be added. 
Bee Hindu Law (Maintenance), No. 4, 27 
M.L.J. 305. 

(28) Oonstruotion of— Construction put om 
terms of will with rej^ereuoe ta evgots that had 
then happened, if binding on happening of a 
fresh event — Gift to daughters in ej|||^ual shares 
and each share to each daughters’ sons oi!i her 
death— Gift to olass some of whom not in 
existence at testator’s death — Effeot. 8ee<» 
HINDU LAW (WILL). No. 2, 26 M.L.J. 653. 

(«9) Will— Codstruotion— Gift to a ^oman 
for life and after her death to her heks, exe- 
cutors, administrators and representatives— No 
disposition of the corpus— Intention to fie up 
immoveable property and to diotribute only 
the income — Validity. Sea IJINDU LAW 
(WILL). No. 1, 15 M.L.T. 405. 

(30) Construction- Devise in favour of widow 
and nephew— Nephew to taky properties on 
widow’s death, if both lived amicably — Absence 
of words of disposition — Efieot— Right of remote 
reversioner to sue for declaration wl^en arises— 
Grant of declaratory relief— Praotiod— Refer- 
ence to provisions relating to •will made in 
Presidency Towns as embodyic^ the principles 
of justice, equity and good coosoienoe— Cdfitin- ’ 
gent interest when becoxhes vested— Pronounce- 
ment on coDstruotion of will may be made to 
prevent further litigation. See HINDU LAW 
(WILL), No. 3, 26 M.L.J. 616. 

(31) Will in favour of females— ConE|j|ruotion 
—Absolute estate or life estate— Intention. See 
Hindu Law (Will), No.* 4, 24 Ind. Cas. 20. 

(32) Residuary legatee— Right to olai>m ac- 
counts for asoertainfng the resj^u^ry share 
—Suit to recover legacy — Limitation. See 
Legacy. No. 1, 41 C. ^1. 

• (33) Case governed by Act V of 1881— Execu- 
tor’s right to sue when begins— Probate not 
obtained before*kuit— Efieot— Sufi; by executor 
for recovery of amount deposited with defend- 
ant by testator— Limitation. Bee LIMITATION 
AOT (1908), No. 93. 87 ^M. 175. - 

(84) Non-iransferahle occupancy holdiug if 
may be disposed of by will — Title by estoppel— 
Testator or heir-at-fkw if estopped. Bee 
OCCUPANCY, Nos, 4 anfi 8, X8 0.W.N, 1290 
and 1294, * 
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WIIl-^(ConcZtt(2ed). • 

(36) Will preatftig' charge by way of (ancuity 
—Charge upon immoveable property whether 
enforceable d^inst bona fide transferee for 
value without notice. See TRANSFER OP 
pROPJSRTy ACT, No. 85, «3 Incf. Gas. 867. 

^miBciffawal of*Ap^ioation. « 

Withdrawal of application for execution witB 
pennisBiozf to bring fresh application— Not 
allowed. See OlV, Peo, CODE (h882), No. 49, 
IS A.Ii.l. 235. 

Withdrawal o^SuiS 

• ( 1 ) Withdrawal of suit by •plaintiff ’^Effect on 
clmm batwem c^defendants — Can proceed. 
Where plaintiff brings a suit on partnership 
aild the 1st and 2nd defendants put in state- 
ments claiming each some amount and request- 
ing that accounts be taken, and the plaintiff 
later'' on withdraws the suit, the defendants 
oan insist on the suit going on as regards the 
claims set u^by^them. Tirumedi Adeyya v. 
Chelunnin TcnkataFegacTa, (1914) M.W.N. 
155 *16 M.L.T. 245 = 23 Ind. Gas. 392. 

s\nk/San Nair and Ayling, JJ. 
Reference : — 11 Q.B.D. 464, F. 

(S) Civ. Pro. Code (1882), S. 373— Civ. 
Pre. Code (1908), 8. 10 , 0. XXIII, r. V 
8uit^ •withdrawal of^ with liberty to bring a 
freeh suit, on payment of costS'^Proper 
tmder to be passed in such a case— Cosfs, 
non-paym^t of — Subsequent suit whether 
barred. 

A suit was allowed to be withdrawn by the 
plaintiff, with liberty to bring a fresh suit dh 
the same cause of actiou if not barred , on con- 
dition of paying costs to the defeddants. A 
subsequent suit having been brought on the 
same cause of action without paying the said 
oosts, of tjie* defendants, the Munsiff held that 
the suit was barred for non-payment of costs 
and dismissed the suit : 

• Heldt that thg.Monsiff was not entitled to 
dismiss the suit f all that he could do was to 
regard S. 10 as a bar to bis proceeding with the 
trial of the suit, inasmuch as the permission 
was not operative until the costs were paid, and 
BO there was no withdrawal, with liberty to 
bring a 4esh suit, and until there was such 
withdrawal, th% forn^or suit was still pending. 

Held further, that the lower appellate Gourt 
was rigbl^ jwheu on payment of the costs the 
decree of^jgu^sal by the Munsiff was set aside 
and the case sent back to be tried on the merits, 
for on payment of the^ costs there was the 
withdrawal complete under S. 373 (Act XiV of» 
X882) or 0. XXIII of the Code of 1908 (a). 

Held, also, Ihat, in ^ases of tfhis kind, the 
proper order is oncwwhioft limits the time with- 
in which the paymezA should be made and 
which goes omto direct that, on failure to pay 
within that time, the orfginal suit is dismissed 
with costs. Shital Piltsad Y. Gaya Pcoiad, 
19 G.LJ. 529 =>23 lad. Oas. 210. 

Jenkins, o.j. and Woodroppb, j. 

References ;—(<») 31 0, 965 ; 1 Dowl. 152| B* 


Withdrawal of %u\t^{Cofitinued), 

(3) Withdrawal of Suit-^Arguments cy^ted’^ 
No finding as to formal defect beinafatdl to 
suit^No order as to payment o? costs of 
defending ^ Order allowing withdrawal with 
liberty to bring fresh suit — Irregularity-*^ 
No revision— Civ. Pro, Code, 1908, S, 115 
— Charter Act, S. 15. 

Where a Suit was fought out to the bitter end, 
arguments of both sides had been heard and a 
few days previously the plaintiffs had been 
given an opportunity of amending their plaint, 
and where, in their petition for withdrawing 
the i^uit, the plaintiffs did not spooify any legal 
defect and the lower Court mentioning only 
one defect allowed the application without (lad- 
ing that by reason of such defect the suit must 
fail and without making the grant of appiioa- 
tion conditional on payment of the defendant's 
costs, and where the defendant, after the 
plaintiffs instituted a fresh suit, moved the 
High Court to set aside the order. 

Held that the order of4ihe lower Gourt was 
hardly defensible. 

Held also that, however irregular the order 
may be, the High Gourt cannot revise it under 
S. 116, Civ. Pro. Code (1908) (a). 

To allow a suit to be withdrawn with liberty 
to bring a^fresh suit Is not deciding a '*oase.’* 

Held, further, that the High Gourt had no 
power to inteHere with the order under 8, 15 of 
the Charter Aot. Banal Singh v. KlshunLall 
Thakar, 41 G. 632. 

COXE and D. CHATTBRJEB, JJ. 

References : — (a) 11 G.L. J. 45 ; 15 A. 169 & 
11 M. 322, Distgd, 

(4) Withdrawal of portion of claim in suit— 
Application for withdrawal in second appeal 
whether may be granted. See ACT Vlll OF 
1885 (Bengal Tenancy), No. 38, 23Ind. Gas. 
777. 

(5) With permission to bring fresh one — 
Omission to include all inconsistent causes of 
action — Whether ground for — Bevision. See 
CiV. Pro. CODE, 1908, No. 200, 12 A.L.J. 441. 

(6) Suit dismissed in lower Court and appeal 
preferred — Power of appellate Gourt to permit 
appellant to withdraw ^rom appeal with liberty 
to bring fresh suit. Bee CiV. PRO. CODE (1908), 
No. 380, 16 M L.T. 186. 

(7) 111 advised grant oj leave to withdraw 
with liberty to bring f/esh suit — Material 
irregularity— Revision.^SeejQlVj PRO. CODE 
U9O8), No. 382, 16 M.LT. 253. 

(8) Partition proceedings— Order by Revenue 
Court to file a suit— Civil Court seized of the 
case— Withdrawal with permission to bring it ' 
afresh on same cause of action — -^eoond suit 
filed beyond the time given by Revenue Gourt— 
Efftfbt. See Jurisdiction of civil »and 
REVENUE Courts, No. 4 , 12 A.L.J. 989. 

9 (9) Several plaintiffs suing jointly— With- 
drawal of suit with permission to bring fresh* 
suit- Separate claims— Not barred. See LIMI- 
TATION, No. 4, 163 P.L.R. 1914. 
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( Withdrawal of Balt— (Cone2t(d<i). 

(lO) (With {^cmUsion to file fresh suit— 
Fresh suit iostitated— Plea of res judicata oan- 
Dot be raised. See MORTGAGE (REDEMP- 
TION), No. 10, 22 Ind. Cas. 918. 

*(11) Without perm’saion to bring fresh suit— 
Effect, Bee Rbs JUDICATA, No. 4, 19 P.L.R, 
1914. 

Vltaeises. 

(1) Examination of witness without notice 
to pleaders and parties — Legality — Decision 
based on such evidence — Effect. See ClV. PRO. 
COdS (1908), No. 117, 22 lad. Cas. 407. 

(2) Practice— Procedure— Compelling a party 
to osSl his adversary as his witness— Not to be 
allowed. See PARTNERSHIP, No. 3, 7 S. L. B. 
85. 

(3) Witnesses when can be contradicted by 

their previous statement. See TAEIA, No. 1, 9 
P.W.R. 1914. • 

Vorihipperi. * 

(1) Worshipper'* s right to sue for possession of 
mosque properties* 

A suit for possession of the mosque properties 
cannot be maintained by the worshippers in 
their individual or collective capacity. Boor 


Vorshippm— (CoMcfudsd). 

Mahomed llahib v. KariraftbibI Immal, 16 
M.L.T. 166 « 27. M L J. 270. 

Sadasiva Iter and NAPiEft. jj. 

References 16 M. 81 ; 23 M. 99 ; 33 A. 660, 

% 

(2) Suitby— Maintainability^ SeeCiV. (siJT 
Code (1908), No. 124, 7 sT L. R. 129. ♦ 

(3) * Hindu temple — Right of* worship-^ 

Ilaiwaniyar8i~IS*oli28ion from right— Burden 
of proof. See RELIGIOUS ENDOWMENT^, 
No. 2. 27 M.LJ. 253. # 

(4) Palas or turn of worship— Transferability 

— Incidents of Palas of Krulighat S06 

Custom (General), No. 1, 20 O.L.J. 183. 

Written Statements. ^ 

Whether written statements are ' transac- * 
tioos * within S. 13, Evidence Ac!:. See 
evidence Act, No. 7, (1914) M.W.N. 779. 

Zemindar!. ^ ^ 

(1) Right of Goveinment to rSsiume cbauki- 

dari lands— 0/ius. See CHAUKIDAEI CHaKSaN 
Lands, No. 1, 19 C.W.N. 65. \ ? 

(2) Whether Zemindar or Zamindari tenant 

is owner for purposes of B 7 of the Easemsntf** 
Act. Bee EASEMENTS ACT, No. 1, (1914) M. 
W^N. 481. , 


printed at the law printing BOUSE, MOUNT ROAD, MADRAS, 1915. 
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Acquittal. 

Ajppeal ^gainst acquittal — Nature of the remedy. 15 M.L.T. 49. 

Acquittals — Interference of the High Court in revision. 15 M.L.T. 1. 

Imperial Acts. 

Act X^M870 (Hindu Wills). 

Sbservations on Sit John Trevelyan’s proposal to oodify the Hindu Law of Wills. 18 O.W. 
* N. olxxxi. clxxxii. 

Act XXIII o'Ab?! (Pensions). 

• .The aylicability of the Pensions Act to the Devasthan cash allowances — An article by 
1 M-. N.S. Lokur, 15 , a., h L.li. 16 Bom. L.R. 25. 

dbct^V nf 1881 (Probate and Administration). 

The Law of X’robate and Administration and its indirect effect on Hindu Law — An article by 
• Mr. Majuradar. 18 OfW.N. clxiv. • ^ 

S. 3f — Does the Probate and Administration Act recognise the distinction between legal and 
• equitSble estate — An article by Mr. Majumdar. 18 C.W.N. oxxvi. 

Act 1 of 1910 (JPress). 

Obaervatiotts pn the Resolution moved by the Hon. Mr. S. N. Banorjee in the Imperial 
Legislative Council fci amending the;p(1914) M.W.N, 6, 

*. ^ Beng:al Acts. 

Act YIIl of 1883 (Bengal Tenancy). 

S. 65 — If available to any but^the landlord for the time being — A comment on the P.C, 
dcofsion in 18 C.W.N. 747. 18 C.W.N, cxli. 


• Madras Acts. 

Set Ib¥ 1900 (Malabftr Compensation for Tenants’ Improvements). 

Observations on the working of the, and the decisions based thereon — An article 'by 
Mr. K.-Ooviuda Marar. 16 M.L.T. 27. 
let I of 1908 (Madras Estates Land). 

Obsejvationa on the Bills introduced into the Madras Legislative G^^^noil to amend the—. 
(1914)lM.WJI, 85. 
llien Enemies. ^ • 

Posifiefh of — . See War. 

Indent India. ^ 

Sources of law in—*.# See HINDU JURISPRUDENCE. 

Lttempta. ^ • 

The law of^ttempts totsomnsst crimes— An examination of tho^ English and Indian law— ^ 
An article J)y V. Ramaawami Aiyar. 16 Bom. L.R. 149. 

ittestation.. ^ 

The law o! attestatiiJn of documents— An article by Mr. M.V. Ramaswami Aiyar, P»,A., A.li. 

(1914)M.W.N.*106, 122, 163. 

# 

LUtrefois Acquit. 

Law governing the plea of-'ffest of its application— A ooftim^nt on the judgment of the Lord 
Chief Justice in Bex v. Barron. 18 C.W.N. clxxv ; 18 C.W.N, olxxiii. 
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Award. 

r 

Private award— Arbitrator deciding not only matters referred but al«o other matters — Validity 
•and effect of — A oomment on Amir ' Beg am* s casein 36 A. 330 (P.C.), IG M.D.T. 49. 

Whethef sales and mortgages can be legally effected in the form of an award — Validity of such 
awards made without consent of parties — Whether such awards over-ride the provisions 
of the Tr, P. Act, Stamp Act and Registration Act— An article by Mr. N. Hublikei^ » 
O.W.N. X. ‘ 

Bailment. ^ 

The law of bailment in ancient India — An article by Mr, A, C. Krishnaswami. 15 
2. 23, 44. 

Bengal Bar. 

The annals of the Bengal Bar — An article by Mr. B.K. Acharyya. 1C*0.L.J. xa, 19 b, 51ny 

• 87n ; 20 C.L* J. In. 15n. 61n. 

Bombay. 

A peep into the legal history of Bombay— An article by Mr. E.B. Dastur. 16 Bom ^.R. 33> 

City Civil Coart (Calcutta). 

Observations on the necessity for a City Civil Court for Calcutta. 18 C.W.N. olxxxix, cxciii, 
oxoviii cxovCii. ’ 

Civ. Pro. Code (1908). 

S, 92— Suit under — Whether any relief can be claimed against alienees from trustee's— An 
article by Mr. S D. Thathachariar, B.A., B.L,/. Madura. (1914) M.W.N. 215. * o 

O. xxi, r. 89 — Auction sale -Right of purchaser from a judgment-debtor to applyunder— A 
oomment on Ldivshmiammal v. Sankaran Nair, (1913) M.W.N. 101 ; (1914) M.W-N. 91. 

0. xxiii, r, 1 — Order under — payment of coats — Condition precedent — Non-compliance with the 
order — Effect — Power to extend time for compliance —An article by Mr. A, C, Krishna- 
Bwami. 16 M.L.T. 21. 

Commisslona. 

Commissions for examination of witr4es8ea in criminal oases— See Crim, PRO. CODE. 

Companies Act (YII of 1913). 

Position of Directors and Auditors under the new Companies Act— An article by Professor 
Sohrab R. Davar, Bar-at-Iiw. 16 Bom. L.R. 173. 

Confessions. 

History of the law of confessions — An article by Mr. Bishambher Nath Khs^.:i. 12 A.L.^J. 1, 

Observations on the correspondence between the Government of Ind.dr and the Secretary of 
State re : the proposed Rules (or recording confessions. 18 C.W.N. Ixxiii • (1914) M.W.N. 
48. 

Contempt of Court. / 

Limits of the offer-oe of, when committed by the publication in the press of matter affecting 
the trial of; pending action. 13 C.W.N. Ixxxix. 

Observations oo'^he bill to amend the Penal Code and the Criminal Procedure. Code with 
refei^noe to t.«n;^law relating to contempt of Court. 18 C.W.N. ov, oxlix. 

Contract. 

Contracts in restraint of trade— Validity— A comment on the case of Bastes v. R«s.s', (1914) 
1 Ch. 468 ; 16 M.rltT. 35. 

Converts. ^ 

« Polygamous connections of Hindu oorverts to Christianity — An article by Mr. J.A* Saldanba. 

* 16 Bom.L.R. 49. 

- See RELipious Disabilities IN INDU. 

Copyright Act. 

Observation on the Indian Copyright Bill. 18 C.W.N. Ixv. 
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CoarU. 

•« iufchoritlea ♦cjr establishing Courts — Powers of the Sovereign, the Governmeot of Ir^a and 
the loculi goveromGatft — An article by Mr. K. V. Desikachariar, B.A. M.L. 1191^) M.W.‘ 
N. ’91. 


GFlmes. 

• See Attempts. 

^Who is the ci^inal and wl^ 

. ftemmill, Illinois, U.S.A# 

Crime and Criminal Reform, f 

in India— An article. (1914) M.W.N. 


it shall we do with him’* 
19 C.W.N# xxix. 


15. 


-An address delivered by Mr. W, N, 


147. 


Criminal Fi;2^dure Alhendment Bill. 

• Observ^iodff oi^he — . 18 C.W.N. ozxzvii, ozli, ozlv, 27 M L.J. 

Crim. Pro. Code. 

^ Defects in the, regarding the issue of commissions for ezamination of witnesses in criminal 
case. By Mr. Bhabasankar Bhuttacharjeo, Pleader, Bongaon. 18 C.W.N. cxlvii. 

Eqnrffr •• 

Maxims of Equity. 

Evidence.^ * • 

, ^The a^hentication of real evidence -Proponent’s right to rely on judicial notice to supply 
s 1 dWeots in authentication — A comment on Stale v. Fierce (88 Atl. 740). 15 M.L.T. 64. 

Evidence Act. 

• S. 32 — A comment on Patel VandrAvan's case (15 B. 565). 16 Bom. L.R 120. 

Exectttfon Proceedings. • • * ^ 

Wl^ther a decree-holder is required to die a separate vakalatnamah with every fresh applica- 
^ tiofllier execution- A comment by Mr. G. E. Oka. 46 Bom. L.R. 51. 

Extradition. 

Scope ajjd application of S. 183, Grim. Pro. Code — British subject committing criminal 
breach of trust in Native State '-Trial in British India without the certificate mentioned 
in the proviso to 8. 188. (1914; MT.W.N. 83. 


Fraud. * • 

Fraud of infants — Responsibility of persona of full age for frauds committed by them while 
infants. 15 M.L.T. 52. 

» HabituA Offenders. . 

Power to^'emand to custody vagrants and habitual offenders — An article by Mr. 8. Swami- 
• nadhatf. 20 M.L.J, 141. 

High Court (Ca]^tta). 

HistorjTTff the prize jurisdiction of the Calcutta High CourL 19 C.W.N. iii. 

Hindu Jurisprudence. ^ . 

ISourceri of law in ancient India — An essay on, by Mr. N. C. Soii-^mpta. 18 C.W.N. c. 

Hindu Law TOewoval;. 

Efieot of AeJ^ of 1881 oft Hindu Law— See ACT V OF 1881 (PROBAW5 AND ADMINISTEA- 
• <rTON ). M 

IlilWBTCaw versMs Hindu Society— The development of Hindu Lau^nd^t^yie British Rule 
and its effect gfpon the Hindu Society — A comment on the gPrivy Council decision in 
Bhaiya Sker Bahadur v. Bhaiya Qai;iga Btikhsh, (18 C W.N. 401) 18 C.W.N. Ixxxvi ; 

. see also (i914lF!JtW^. 67. 0 • 

Whether a man ftM^tabeiome a Hindu by adhering to its tenets and doctrino.s and by the life 
ho leads, evtn though he is not born a Hindu. (l914)|M,W,N. 90, 93. * ^ 

Hindu Lan^Adoptioif). 

Law relating to adoption among Hindus — Mi article by Mr. 8. C. Dey. ^16 Bom, L R. 69. 

Joint authority given to two widows to adopt — Validilv and effect — A comment on the Medur 
appeal in the Privy Council. 15 M.L.T. 2, 69 ; 0914) M-W.N. 101. 
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Hinda Law (Adoption)— 

AdcptioD and oivii death — \Vhether adoption divests the estate which had oitfee vested in tJie 
&doptod son in the natural family — An article by Mr. T. Frakasam. IS.M.L.T. 13. 

Hindu Law CHlienation). 

Suits to recover immoveable properties sold by limited ownerl^ — Right to compensation for 

improvements by vendees —An article by Mr. C, V. Krishnaswami, Dt. Munsiff. ^^7 

M.D.J. 137. • 

Rights and status of a oo-paroenor who alienates his share iij the joint family property — An* 
article by Mr. R. Krishnaswami Aiyangar. 15 M.Li.T. A7. 

Alienation of undivided share in a joint Hindu family — Alienee’s right whethCiu a right in 
• rem ot in personam — An article. (IJld) M.W.N, 68. 

Hindu Law (Debts). 

^uit on pro-note executed by father or manager of undivided family — Family debt— Sons or 
other members made parties — Creditor’s right to enforce the liability of the sons or other 
members for the debt — An article by Mr. T. S. Vaidyanatha Aiyar, li.A., Vakil, 

Cuddaloie. 16 Bom. Ij.R. 1. 

Hindu Law (Inheritance). 

Rights of joint anQ divided sons as heirs under Mitakshara Law — An article by Mr. Kailas 
Nath Katju. 12 A.L.J. 115, 135. . > 

Rights of illegitimate children to inherit to their mother— A comment on (lOlA) M, M . N. 
672. (1914) M. W. N. 193. 

Hindu Law (Maintenance). ' • 

Widow’s right to maintenance against^ her father-in-law — A comment on 37 M. 396. 19 C. 

W. N. ii. 

t 1 -.a* 

Hindu Law (Marriage). 

Right of unmarried member to have funds set apart for his marriage at the time of partition 
—A comment on (1913) M. W. N. 1034. (1914) M. W. N. 79. 


Hindu Law (Partition). 

Father’s power to make a partition of ancestral property — An article by Mr. M.W. Ramaswami 
Aiyer, B.A., B.B. 27 M. L. J. 71. 

Partition between oo-ownors of a widow’s estate — Effect, bee HINDU LAW (S JCCESSION). 


Hiudu Law (Succession). 

Succession to proper fcie.s that had fallen on partition to the share of one of two uaughters who 
had taken by inberitanoe a joint estate in the property of their fathc: — A comment on 26 
M. L. J. 479 by Mr, K. V. Vonkata8ubram.ania Aiyar, B.A., B.D., ‘^(1914) M.W.N, 199. 


Rule of mutuality in Bandu^ succession -Limits of Baiidhu relationship —A oo.-.:iaeat on the 
P.C. decision in Ramachandra v. Vinayak, (1914) M.W.N. 835 by Mr. T. Rajugopala- 
chariar, M A., (1911) M.W.N. 221 ; see also 27 M.L.J. 109. 

Hindu Law (Widow), 

Disabilities of Illidu widow and irregularities with regard to her legal nghta — A note by 
Mr. Umed Sn|gh Ghaudhri, Moradabad. 12 A.L.J. 17. 

Rights of fi...v.l.^*\viakvw after romarciago in the property of horjormv- husband and his lineal 
descendants — An ffrtiole by Mr. Trilokinath Kaul. 12 A.L.J. 81. 


Law on the subject of alienations by the wido\V — An article by Mr.O J.K. 16 Bom L.R. 95, 
Law regarding alienations oy a Hindu female with oonsent oi reversioners — A ccitioism of 
the case-law on the sublect. 26 M L.J. 177. v 

Alienations by the widow—AeversionetU consent— Effect — Acomn::nt on Devi Pr^sad^s case 
I (40 C. 721) by Mt.B.NarAsimha Rao, E D. (1914) M.W.N. 22. 

Hindu Law (Will) ^ 

Development of law of testamentary power of Hmdus in Bengal— An article by 
Mr. B.K. AebaryyA, 19 C.L.J, 59n, 95ni 20 O.L.J. 27n. . 
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Hlndti Lav (Will)— (OoncZud6d)i/i> 

* . InterpretaifioQ of Hindu wills— The obanges uintroduoed by English Judges in the law 
relatyig to Hindu w'ills. 18 O.W.N. cxxix. i 

.Observations on Sir John Trevelyan’s proposal to codify the Hindu Law of Wills* 18 
O.W»N olxxxi. olxxxii. 

Jgre-paroha|e System. 

^Nature and nfoidonts of the Contract of* Hire-purchase — An article by Mr. K. Ramaswami 
‘ •^iyangar, 16 M.L.T. M. * 

Illegitimate Children. 

^^Rrgh!,<jf inhentance of.— See HINDU Law (INHERITANCE). 

Inams^ ^ 

* J Inaij^ iiftluNJ^Iadras Presidency’ — A lecture delivered to the Apprentices Association by 
• Mr, V. Ramesam, High Court Vakil. 26 M.L.J. 87. 
infants. 

Fraud of infanta— See FRAUD. 

* Vj^Wrisonmont during insolvency proceedings — Legality — An article by Mr. R, Srinivasa 
V A^angar, Cudd^lore. (1914) M.W.N. 1. ^ 

Justice. 

^ I Administration of justice according to law — Judicial administration of justice— Objeotions to 
. judicial justice— Advantages of judicial justice— An article by Mr. Rascoe Pound, in the 
^ • Cclumbia Law Review. 19 0. L. 107n, 115n. 

OHje end of law as developed in legal rules and doctrines— An article by Mr. Rosooe Pound 
^ il^^jjlatyard Law Review. 15 Cr. L. J. 1. 

La^ and Jplthios. 

A sttidy«in law and ethics— An address delivered by the Right Honorable Lord Haldane at 
the* American Bar Association. 19 G.L.J. 21n» 

Legal Education Abroad. 

An article in the English L^w Journal contrasting the English system of legal education 
with those prevailing in the continent of Europe and in the United States, 18 O.W.N, 
ooirfi. * 

. Limitation Act (1908). 

Arts. 73y60 — Limitation of suits on pro-notea payable on demand and accompanied by any 
writing retraining or postponing the right to sue. An article by Mr. T. A. Arumukham 
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Obsecrations ^n the — . 26 M. L. J. 9, 4*3;, 63. 
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Observations on mortgage — Holder of instrument of mortgage — Right to sue’ Joi. sal^ — 
Construction of instrument — An article by Mr. H. H. Shephard. 16 M. Ij. 94. 

Mortgagee by his own laches losing his remedy against part of the mortgaged propertt — ^ 
Legal effect on the mortgage security— An article by ]\[f, V. K. Subramanyam, Masun- . 
patam. (1914) M.W.N. 203. • ' 

Right of mortgagor orttjiny one claiming under ‘him to avoid' a puisne mortgage, i.?., a 
on the gcauad of its invalidity. A comment on Govinda Menon v. Ghathu 
Menon, (22 lud Gas. 007). (1914) M.W.N. 149. ’ 

Motor-Horn Music. 

Copyright in— An article from the Canadian Law Times. 19 C.W.N. xviii, 

Occupancy. 

Law governing occupancy rights in the Madras Presidency — An article by^Mr, V. V. K. 
Subrahmanyam, High Court Vakil, Masulipatam. (1914) M.W.N. 231. 

Penal Code. t 

Ss. 114, 34— Suggestions for amending S. 114, by Sir H,L. Stephen. 18 C.W.N , ocxxi, 
ccxxii. 

Penal Law. 

The defensive function of— An article by Mr. John Lisle. 15 Cr. L.J. , 

Police. 

Examination of witnesses by tno Police — An article. 18 C.W.N. xoviii. 
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Yakalatnamah. 

eoess^ for Vakalats in execution prooeedings— EXBCUTI^ ProOEBDINGS. 

roperty rights of an alien enemy —Gommoroial interci^fcrsT with alien enemy— 
^'^^RiejiTof suit between subjects and alien enemies — Law of liigptation if suspended in 
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